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PRIVY COUNCIL 
Appeal from the Calcutta High Court 
November 10, 1939 
Lord THANKEEToN, Lorp Romer and 
Siz Quoras RANKIN 
Raja JANAKI NATH ROY AND ANOTHER— 
APPELLANTS 
VETSUS 
Raja PRAMATHA NATH MALIA 
AND OTHERS— RESPONDENTS 
«Transfer of Property Act (IV of 1882), ss. 61, 92 
—Consolidation, doctrine of—When applies—Sub- 
rogatton—Esientials of —S. 92, Para. 3, applicabili- 
ty—Distinction between redemption of mortgage and 


redemption of property mortgaged—S. 92, whether 
retrospective, 
The doctrine of consolidation can only apply 


where a mortgagee holds (say) a mortgage on prop- 
erty A and also a separate mortgage on property 
B-belonging to the same mortgagor. In such a 
case after the expiry ofthe legal right of redemp- 
tion, the mortgagor in cases where the right of con- 
solidation is stili applicable is only allowed to 
exercise his equitable right of 
one property on the terms of redeeming the other. 
In the case, however, of a mortgagee holding a 
first mortgage on property A and also a second 
mortgage on the same property, the mortgagor can- 
not on payment off of the first mortgage redeem 
the property, that is to say, claim a reconveyance 
_ and delivery up of the title deeds, and so forth, 
unless he repays what is due on the second mort- 
gage. But this is not because ofthe doctrine of 
consolidation but by reason of the fact that he has 
2 second mortgage on the property. |p. 6, col. 


-A person who claims to be subrogated to the- 


rights of a mortgagee must pay the entire amount 
of, the incumbrance in question. Payment of a 
portion only of the incumbrance is not sufficient, 
Buch a qualification of the right of ‘subrogation 
applies whether the right be claimed under the 
statute.or under the pre-existing law. Statement of 
ra J.,in I Ind, Cas. 913 (1), approved. [p 
t, col. 2, a 
There ıs a distinction between the redemption 
of & mortgage and the redemption of the property 
mortgaged. The words in the section “mortgage 
has been redeemed ” refer merely to the payment 
off of the mortgage money and not to an extinotion 
of the mortgagees’ rights over the mortgaged prop- 
erty. lf-such rights had become extinguished, 
there would be none to which the person advance 
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redemption of the. 


ing the money could be subrogated. The third 
paragraph of s. 92, T. P, Act, only applies where 
the mortgage has been redeemed. The fourth 
paragraph, moreover, seems fo contemplate that a 
mortgage may be redeemed in part, and this cléarly 
shows that by redemption is meant no more than 
payment of the mortgage money. [p. 7, col. 1.] 

Quaere.—Whether s. 92, T. P, Act, inserted by 
the Amending Act XX of 1929 has a retrospective 
effect ? 


Messrs. L. P.E. Pugh, K.C. and J. M, 
Pringle, for the Appellants. 


Sir H. Cunliffe, K. C. and Mr. 
Wallach, for the Respondents. 


Lord Romer.—Toese are consolidated 
appeals against the judgment and decree 
of the High Oourt of Judicature at Fort 
William in Bengal, dated December 1, 1936, 
which varied the judgment and decree 
of the Additional Subordinate Judge of 
Howrah, dated January 3, 1933. The ques- 
tion to bə decided is whether, as held by 
the High Oourt the respondent No. 4 
Kumar Pramatha Nath Roy,is entitled 
to -be treated asa mortgagee ofthe pros 
perties A, Band O hereinafter mentioned, 
ranking in priority to the mortgage thereon 
of the appellants, or whether, as held by 
the Subordinate Judge, the appellants’ 
mortgage ranks in priority to any claim 
of the said respondent, There was also at 
one-time a question as to the relative 
priorities of the mortgages of the appellants. 
and the said respondent on property D, 
hereinafter mentioned. It was indeed the. 
question involved in the cross-appeal of the 
said respondent being the second of the 
two consolidated appeals. This cross- 
appeal was, however, abandoned at the 
hearing before their Lordships .and the 
priority of the appellants’ claims in respect 
of this property is now admitted, 

The facts giving rise to the appeals are 
as follows. On April 8, 192/, Raja Pras 
matha Nath Malia being the respondent 
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No. ] executed in favour of the appellants. 


a mortgage on certain properties (herein- 
after referred to as ‘property A”) to 
secure thesum of 2 lacs cf rupees repay- 
able on April 8, 1925, with interest at the 
rate of 10 per cent. per annum. The morte 
gage was in the usual Englishfcrm. 

On November 30, 1925, respondent No. 1 
executed another mortgage in favour of 
the appellants to secure a loan of llac 
of rupees repayable on November 30, 1926, 
with interest at the rate of 12 percent. 
per annum. The mortgage recites that 
the mortgagcr was entitled to certain pro- 
Perties therein mentioned’ (hereinafter re- 
ferred to as “property B’)and was also 
entitled to property A subject to the said 
mortgage of April 8, 1924, on which it 
recites that the 2 lacs of rupees and in- 
terest were slill owing. By the operative 
part of the deed, the mortgagor purported 
the convey property. B to the appellants 
subject to the proviso for redemption there- 
inafter contained, and also charged pro- 
perty A with the repayment of the 1 Jac of 
rupees and interest ‘by way of additional 
security”; and also “by way of additional 
security" charged prcperty B with the re- 
payment of the moneys secured by the 
mortgage of April 8, 1924. Then followed 
the proviso for redemption. It in effect 
provided that if the mortgagor should pay 
the 1 lac with compound interest at 12 per 
cent. per annum on November 30, 1926, 
and should “on demand” pay all monies 
secured by the mortgage of April 8, 1924, 
the mortgagee would reconvey to the 
mortgagor properties A and B. There 
then followed a covenant by the mort- 
gagor for payment ofthe l lac on Novem- 
ber 30, 1926, and of the interest thereon 
on the dates therein mentioned. 

It is a curious piece of conveyancing, 
but the effect of it is reasonably clear. 
The earlier mortgage of April 8, 1924, 
remained ‘unimpaired, It was in no 
sense replaced by the later mortgage. The 
2 lacs of rupees that had become ree 
' payable on April 8, 1825, remained owing 
as wae recited intke later mortgage, and 
it was owing by virtue of the covenant to 
pay it contained in the earlier deed. No 
demand for re-payment was necessary 
before the appellants could sue for its 
recovery Orenforce the first mortgage cn 
property A by whichit was secured. The 
mortgagor could, tco, fcr his part pay off 
the 2lacs and the mortgagee could not 
refuse to accep them, But the mortgagee 
had by virtue of the later mortgage a 
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second charge on property A to secure 
the 1 lac payable on Ncvember 30, 1926, 
and could not, therefore, before that date 
have been compelled to perform the 
several acts in relation to property A 
specified ins. 60 ofthe T. P. Act under 
the headings (a), (b) and (c). The mort 
gagor could not, therefore, have redeemed 
property A as distinct from redeeming, 
i. e. paying cff the first mortgage thereon, 
On November 29, 1926, respondent No, 
1 executed another mortgage. The money 
secured this time was 1 lac of rupees and 
the primary security forit consisted of a 
first charge on certain properties, hereins 
after called property O. But the 1 lac 
was also charged on properties A and B 
as a third and eecond charge thereon, 
respectively, and the monies secured by the 
two prior mortgages were also charged as a 
first charge on property O, The indenture 
by which all this was carried out contains 
recitals of the two earlier mortgages 
(although the indenture of November 30, 
1925, is recited as being one to secure the 
sum of l lac only) and recites that there 
was then due and owing by the mortgagor 
to the mortgagees under the mortgage of 
April 8, 1924, ihe principal sum of 2 lacs of 
rupees with ‘interest and under the mort- 
gage of November 30, 1925, the principal 
sum of l lac with interest, (This was not 
quite accurate inasmuch as the | lac was ‘not’ 
payable until the following day). Then 
there followed a recital that the date cf 
repayment of the amount due under the 
morigage of April 8, 1924, having expired, 
the mortgagees called upon the mortgagor 
to re-pay the same but that the mortgagor 
being unable then to re-pay it, had offered 
to furnish additional security for the amounts: 
that were then or might thereafter be 
due to the mortgagees under the two morte 
gages of April 8, 1$24,and November. 30, 
1925, in the Manner thereinafter appearing. 
By the operative part of the deed, the 
mortgagor, in consideration of the further 
advance then made tohim of another lac 
of rupees purported to ccnvey property O 
to the mortgagees, 
for redemption thereinafter contained,” 
It was then witnessed that to secure -the 
repayment of this further lac, the mortgagor 
charged properties A and B and that the 
same should not be redeemed or redeeme 


able until the said sum of rupees 2 lacs. 
and l lac secured by the hereinbefore in- 
part recited indentures of mortgage together’ 


With interest and costs as in the said 
indentures respectively mentioned as also 


“subject to the proviso 


~ 
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the said further sum of rupees 1 lac 
together with interest and costs as herein- 
mentioned are fully re-paid ‘and liqui- 
dated,” 

The mortgagor then by way of further 
and additional security, and in considera- 
tion of the sums due under the earlier 
mortgages, charged and mortgaged property 
O, and then follows this provision. And 
the same shall not notwithstanding any- 
thing hereinafter contained be redeemed or 
redeemable until the said principal 
sums of rupees two lacs, one lacand one 
lac, respectively, together with interest 
thereon as provided by the said recited 
indentures of mortgage and hereby res- 
Pectively is fully paid and liquidated. 
Then there follows a proviso which so far as 
material is tothe following effect: that if 
the mortgagor should on November 29, 1927, 
Pay to the mortgagees the 1 lac then 
advanced with interest thereon and shoald 
pay all the outgoings on properties A, B and 
O, and should also pay all monies that 
might be owing under the mortgages of 
April 8, 1924, and November 30, 1925, then 
the mortgagees would recoavey the pro» 
perties A, B and O. Following upon this 
proviso there is a covenant by the mort- 
gagor for payment on November 29, 19.7, 
of the 1. lac then advanced together with 
interest at 10 per cent. per annum as therein 
` méntioned, 

The provisions contained in this indenture 
relating to redemption of the various pro- 
perties are somewhat obscure, They 
overlap and aretosome extent redundant. 
For it is quite plain in their Lordships’ 
Opinion that the indenture is not and was 
mot intended to be a comprehensive mort- 
gage of properties A, B and OC replacing the 
two earlier mortgages of April 8, 1924, and 
November 30, 1925, Those two mortgages 
are treated as continuing in existence, and 
the sums of 2 lacs and 1 lac thereby res- 
pectively secured would be recoverable by 
the mortgagees by virtue of the covenants 
to pay them therein respectively contained, 
and not by virtue of any covenant to pay 
them contained in the indenture in ques- 
tion. For, there is no such covenant. At 
any time after November 29, 1925, the 
mortgagor could have compelled the mort- 
Bagees to accept payment of the 2 lacs and 
the l lac and so have redeemed the two 
mortgages, He could not, however, have 
redeemed the properties Aand B with the 
results mentioned ins. 600f the T. P. Act. 
But this would have been due to the fact 
that the mortgagees, by virtte of the third 
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mortgage, had a third charge on A and a 


second charge on B tosecure the l lac of 
rupees advanced when the last-mentioned 
mortgage was executed. ‘The provisions in 
this mortgage relating to the redemption of 
these two properties are, in their Lord- 
ships’ Opinion, merely a recognition of this 
fact. 

On November 11,1927, respondent No, 1 
executed yet another mortgage in favour 
of the appellants, this time on properties 
hereinafter referred to as property D, and to 
secure a fresh advance of Rs. 1,259,000, with 
interest at 9 per cent. to be repaid on 
November 11, 1929. The mortgage (in 
which respondent No. 2 joined asa 
guarantor) followed very closely the mort- 
gage of November 29, 1926, though in some 
respects the conveyancing showed a slight 
improvement, It recited the three earlier 
indentures of mortgage and that there was 
then due and owing to the mortgagees 
“under and by virtue of" the said indentures 
respectively the principal sums of 2 lacs, 
1 lac and 1 lac with certain sums for 
interest. There followed a covenant to 
repay the further sum of Ks. 1,235,000, then 
being -advanced with interest thereon at 
9 per cent. pər annum on November 1l, 
‘1929, anda “grant” to the mortgagees of 
property D subject to the proviso for 
redemption thereinafter contained, This 
proviso was in the usual English form, viz., 
that if the mortgagor should on November 
11, 1929, pay the Re, 1,25,000 with interest, 
the mortgagees would reconvey property D 
to the mortgagor or as he should direct. 
But then follows a clause to which the 
appellants attach much importance. Ib is 
in these terms: “And the mortgagor doth 
hereby declare that all those properties” 
(being the properties A, B, O and D) “shall 
be a security: for and stand charged with 
the payment to the mortgagees of the 
moneys due under the said indentures of 
mortgage dated, respectively, April 8, 1924, 
November 30, 1925, and November 29, 1920, 
and the said sum of Rs. 1,20,00U and 
toe interest thereon according to the 
Covenant hereinbefore contained and shall 
not be redeemable until payment to them 
of all moneys due under the said mortgages 
of April 8,1924, November 29, 1920 (sic), 
and November 30, 1926 (sic), and the sum 
of Rs, 1,25,000 with interest thereon, rəs- 
pectivaly.” It was then provided that all 
the powers, provisions, covenants and 
agreements contained in the said- three 
recited indentures of mortgage relating to 
the title or for securing the repayments of 
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all:moneys due thereunder or otherwise 
should extend to and be applicable for 
‘securing the furtter sum of Rs. 1,25,000 
and all interest, costs, charges and expen- 
‘ges in the same manner in all respects 
-as if the same powers, proVisicns, coves 
nants and agreements were therein repeated 
with such alteration as would be necessary 
in consequence cf the further advance of 
‘Rs. 1,25, 000. 

It is contended by the appellants that 
this mortgage of November 11, 1927, is a 
comprehensive mortgage of properties 
A, B.O and D to secure tke re-payment of 
the four sums of 2 lacs, 1 lac, ilac and 
1,25,000 of rupees and that the three earlier 
indentures no longer subsisted as separate 
and independent mortgages. Their Lord- 
ships are unable to accept this contention. 
‘The mortgage isin much the same form 
mutatis mutandis as the mortgages of Novems 
ber 30, 1925, and November 29, 1926; and 
their Lordships have already .given their 
reasons for thinking that neither of these 
two mortgages put an end tothe mortgage 
or mortgages that preceded them, The 
same sort of reasoning applies equally to 
the mortgage of November 11, 1927. This 
mortgage recites the three earlier morte 
gages and treats them as being on foot. 
Had the mortgagees sought to recover the 
‘moneys due under them, they would have had 
tocue the mortgagor upon the covenants 
‘therein respectively contained. Such cove- 
nants had in no way been abrogated or 
Teplaced by any covenant for repayment 
contained in the fcarth mortgage, The 
moneys secured, respectively, by the four 
mortgages were, moreover, repayable at 
different times and did not all carry interest 
at the same rate, It is almost inconceive 
able that if the intenticn cf the parties had 
been to create afresh and comprehensive 
-morigage on all the four properties to 
.pecure the sum of Es, 5,25,000, the inden- 
.ture of November 11, 1927, would have 
assumed the form that it did, even though 
the parties may have wished that the four 
‘items making up that sum should be 
repayable at different times -and carry 
varying rates of interest, There would 
have. been a new.covenant for payment 
covering all four sums and a new charge of 
the entiresum on all the four properties 
-A, B, C and D, It is, however, to be 
observed that the result of dcing this and 
fabrogating the existing mortgages on 
A,B and .O would have been to give 
priority to any intermediate charge the 
mortgagor mfght, unknown to the appels 
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lants, have created upon those, properties. 
To avoid this, it was essentia! for the 
appellants to keep the three existing mort- 
gages on foot, and this, in their Lordships’ 
opinion, they successfully accomplished. 

How material itis to arrive at a proper 
conclusion upon this point will become 
apparent at a later stage in this judgment, 
Inthe month of December, 1927, respond» 
ent No.1 was desirous of paying off the 
appellants, and accordingly arranged that 
respondent No. 4 should advance him the 
sum of Rs 7,25,000 on the security of pro- 
perties A, B,C and D and certain other 
immovable properties of his. But though 
the dutes fixed for repayment of the first 
three of the mortgages had passed, the re- 
payment date provided in the fourth mort- 
gage had not yet arrived. In these cir- 
cumstances the respondent No. 1 by an 
indenture dated December 27, 1927, pur- 
ported to grant and convey to the res- 
pondent No. 4, by way of moitgage, proper- 
ties A, B,C and D and other the properties 
set forth in the schedule thereto to secure 
repayment of the sum of Rs. 7,25,000. In 
this mortgage the four previous mortgages 
to the appellants were recited, and then 
there followed a recital in these terms :— 

“Whereas the said last mortgage of the eleventh 
day of November one thousand nine hundred and 
twenty-seven not having yet fallen due, the mort- 
gagor and the said Kumar Pasupathinath -Maliah 
have requested the mortgagee to retain in his 
hands on account of the mortgagor out of the said 
suin of Rupees Seven Lacs and Twenty-five thousand 
the sum of Rupeee one Lac and fifty thousand to 
be held and applied by the mortgagee for and 
on account and on behalf of the mortgagor in pay- 
ment of the said mortgage of the eleventh day of 
November one thousand and nine hundred and 
twenty-seven as and when the same may fall due 
and to pay to the mortgagor at the execution of 
these presents the balance of Rupees Five Lacs 
and seventy-five thousand with a view to enable 
him eimultaneously therewith to pay off thereout 
the moneys under the said. three several recited 
Indentures of moitgage of the eighth dayof April 
one thousand nine Lundred and twenty-four, 
thirtieth day of November one thousand nine 
hundred and twenty-five and the twenty-ninth day 
of November one thousand nine hundred and twenty- 
six.’ 5. 

The recital was substantially repeated 
in the operative part of the indenture 
which also ccntained a clause to the fol- 
lowing effect :— 

“It is hereby agreed and declared by and 
between the parties to these presents that upon pay- 
ments of the amounts due tothe said Raja Janaki 
Nath Roy and Jadu Nath Roy under the said 
several mortgages of the eighth day of April one 
thousand nine hundred and twenty-four, thirtieth 
day of November one thousand nine hundred and 
twenty-five, twenty-ninth day of November one 
thousand ninehundred andtwenty-six and eleventh 
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day of November one thousand nine hundred and 
twenty-seven respectively or any of them the mort- 
gagée will in addition to the security hereby 
Greated be also entitled to be subrogated to the 
position of the said Raja Janaki Nath Roy and 
Jadu Nath Roy notwithstanding that a reconve- 
yance or reconveyances shall have been granted 
by the said Raja Jan-ki Nath Roy and Jadu Nath 
Roy in respect of the mortgage or mortgages paid 
off and such mortgage or mortgages shall be 
deemed to be kept alive for the benefit and protec- 
tion of the mortgages.” 

This indenture having been (or being 
about to be) executed, a representative 


of respondent No, 4, together with a repre- 


sentative of respondent No. 1, called 
upon the first of ‘the two appel- 
lants on December 27, 1927, and 


tendered him a cheque for the amount 
due under the first three mortgages. The 
said appellant was not at first willing to 
accept the money unless the amount which 
was owing but had not yet become payable 
under the fourth mortgage was paid at the 
same time. But on the next day, upon 
being made acquainted with the provision 
of the mortgage of December 27, 1927, relat- 
ing tothe payment cf this last-mentioned 
amount when it fell due, he withdrew his 
objection and he was then paid on behalf 
of himself and the other appellant, the full 
sum due under the first three mortgages. 

It has not, however, been proved that the 
appellants or either of them were at this 
fime made acquainted with the provisions 
in the mortgags of December 27, 1927, as 
to reepondent No. 4 being subrogated to the 
Tights of the appellants under the first three 
mortgages, 


. For reasons into which it is not now 
material to inquire respondent No. 4 was 
not willing to pay off the remaining amount 
secured by the fourth mortgage when.it fell 
due for payment on November 11, 1929, 
and such mortgage has accordingly 
never been discharged in full, In these 
circumstances the appellants on January 21, 
1931, instituted the present suit for the 
purpose of enforcing their rights under the 
fourth mortgage. They impleaded as de- 
fendants the mortgagor-respondent No. 1, 
and respondents Nos. 2 and 3 to whom rese 
pondent No. 1 had in the meantime assign- 
ed his equity of redemption. Taking the 
View. that the only effect of the payments to 
them of the moneys due under the first three 
mortgages was to leave them in the position 
of first mortgagees of properties A, B, O 
and D for the amount still remaining due 
to them under the fourth mortgage, they 
also impleaded respondent No. 4 as a person 
who by reason of the.’ mortgage in his 
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favour of December 27, 1927, was entitled 
to redeem the fourth mortgage. They 
prayed a decree for the sum remaining due. 
under the fourth mortgage aud in default 
of payment a sale of properties A, B, O 
and D. The defence of respondent No. 4 
(the only defendant whose position has to be 
considered on this appeal) was, sofar as 
is now material, thatin the circumstances 
he was in the position of first mortagagee of 
the properties A, B and O as having been 
subrogated to the position of the appellants 
under the first three mortgages. 

The Subordinate Judge, h»wever, decreed 
the suit. He thought that.the fourth mort 
gage contained acontract to the contrary 
within the meaning of s.61 of the T. P. 
Act and that the appellants had a right 
of consolidation that was fatal to the cone 
tention of respondent No. 4. That being 
go, he said, the principle of subrogation 
‘hag no room to play.” He nevertheless 
considered the law as to subrogation at 
some length, and came to the conclusion that 
it could notin any event have availed the 
gaid respondent inasmuch as (1) the first 
three mortgages had been paid off not by 
the said respondents but by the mortgagor, 
and (2) that there could never be subroga- 
tion where a mortgagee is not paid off in 
full. 

The matter then went to the High Oourt 
by way of appeal. The appeal was success- 
ful, The Court held that though by reason 
of the express contract contained in the 
fourth mortgage, the appellants had not 
been deprived bys. 61 of a right to cons 
solidate their mortgages, yet the doctrine of 
consolidation could not avail them inasmuch 
as at the date of the payment off of the 
first three mortgages, the money due under 
the fourth mortgage had not then become 
payable. As to the question of subrogation 
they observed that the proposition laid down 
by the Subordinate Judge upon that point 
had not been supported in the arguments 
before them, but considered that the equite 
able right of subrogation was tecognised in 
India. The High Court accordingly varied 
the decree of the Subordinate Judge by 
dismissing the suit against respondent NG. 4 
with costs there and below, by decreeing 
the suit against respondents Nos. lto3 
alone, and by ordering in default of pays 
ment of the sum decreed a sale of property 
D only. | 

From that judgment, an appeal is now 
brought by the appellants to His Majesty in 
Oouncil. 


With all respect tthe learned Judges 


` 
ba, 


in the Courts below, the doctrine of cone 
solidation has nothing to do with the case. 
That doctrine can only apply where a mort- 
gegee holds (say) a mortgage on property 
A andalso a separate mortgage on pro- 
perty B belonging to the same mortgagor. 
In such a case after the expiry of the legal 
right of redemption, the mortgagor jn cases 
where the right of consoldation is still 
applicable is only allowed to exercise his 
equitable right of redemption of the one 
property on the terms of redeeming the 
other. In the case, however, of a mort- 
gagee holding a first mortgage on property 
A and also a second mortgage on the same 
property, the mortgagor cannot on payment 
off of the first mortgage redeem the pro- 
perty, that is to say, claim a reconveyance 
and delivery up of the title deeds, and so 
forth, unless he repays what is due on the 
second mortgage. But this is not becauce of 
the doctrine of consolidation but by reason 
of the fact that he has a second mortgage 
on the property. 

“Now on December 28, 1927, the position 
of the appellants in relation to properties 
A, BandC was that they were in effect 
first mortgagees of such properties to secure 
the sums advanced under the first three 
mortgages. But they also held a charge 
upon the properties to secure the sum ade 
vanced under the fourth mortgage, a sum, 
however, which had not then become due. 
In those circumstances they could not have 
refused to accept payment of the former 
sums when tendered. But the properties 
themselves could not be wholly redeemed 
because of the charge thereon of the sum 
advanced under the fourth mortgage, a 
position that was recognised by the express 
terms cf that mortgage. This did not, how- 
ever, in any way affect the right of a person 
other than the mortgagor himself on paye 
ing or providing for the payment of the 
sums due under the first three mortgages 
to be subrcgated tothe rights of the ap- 
pellants under those dccuments. 

In this ccnnection reference must now 
be made tos. $2 of the 'T. P. Act, of which 
the third and fcurth paragraphs are in 
these terms :— 

“A person who has advanced to a mortgagor 
money with which the mortgage has been redeemed 
shall be subrogated to the rightsof the mortgagee 
whose mortgage has been redeemed, if the mortgagor 
has by a registered instrument agreed that such 
person shall be so subrogated. 

Nothing in thie section shall be deemed to confer 
a right of subrogation on any person unless the 


mortgage in respect of which the right is claimed 
hae been redeemeddn full” 


This section was inserted inthe Act by 
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the Amending Act XX of 1929 and was 
not, therefore, in force in December, 1927, 
though there have been conflicting deci» 
sions in India upon the question whether 
or not the section has á retrospective effect. 
Their Lordships do not find it necessary 
to express any opinion upon this question, 
because whether the case now tobe de- 
cided be governed by the section or ‘by 
the law applicable in India before this 
section was passed, the respondent No. 4 
is, in their Lordships’ judgment, enlitled 
to their right of subrogation that he claims. 

Taking first the law as it stood in Decem- 
ber, 1927, it hasnowhere been better exe 
pressed than it was by Mookerjee, J., in 
the case of Gurdeo Singh v. Chandrikah 
Singh (1). That learned Judge said this 
(p. 217*) : 

“It may be said in general that to entitle one 
to invoke the equitable right of subrogation -he 
must either occupy the positionof a surety of the 
debt or must have made the payment under an 
agreement with the debtor or creditor that he should 
receive and hold an assignment of the debt as cecu- 
rity or he must standin such a relation to the 
mortgaged premises that his interest cannot other- 
wise be adequately protected.” 

As already stated, respondent No, ,4 
in terms contracted with the morte 
gagor, that on payment off of the 
first three mortgages out of the money 
advanced by him, he was to be subrogated 
to the. rights of the appellants under those 
mortgages. Mookerjee, J., however, went 
on to point out that a person whoclaims 
to be subrogated to the rights of a mort- 
gagee must pay the entire amount of the 
incumbrance in question, Payment of a 
portion only of the incumbrance is not suffi- 
cient. Itis obvious, he said, that the con- 
trary views would lead to endless difficul- 
ties. -With these observations of the learn- 
ed Judge, their Lordships desire toexpress 
their entire agreement. It is indeed to be 
observed that such a qualification of the 
right of subrogation applies whether the 
right be claimed under the statute or 
under the pre-existing law, 

Turning now to the statute, the first thing 
to be observed is that the third paragraph 
of s. 92, only applies where the mortgage 
has been redeemed. In the present case it is 
said that the mortgage has not been redeem- 
ed inasmuch as there has been no recon» 
veyance, or what in India takes the place 
of a reconveyance. This contention, how- 
ever, loses sight of the distinction between 
the redemption of a mortgage and the re- 


(1) 360193; 1 Ind, Oas, 913; 5 0 L J 611. 
*Page of 36 C,—-[Hd], 
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demption of the property mortgaged. In 
their Lordships’ opinion it is clear that 
thé words in the section “mortgage has 
been redeemed” refer merely to the pay- 
ment offof the mortgage money and not 
to an extinction of the mortgagees’ righte 
over the mortgaged property. If such rights 
had become extinguished, there would be 
none to which the person advancing the 
money could be subrogated. The fourth 
paragraph, moreover, seems to contemplate 
that a mortgage may be redeemed in part, 
and this clearly shows that -by redemption 
is meant no more than payment of the 
morigage money. That being so, and the 
mortgage of December 27, 1927, having been 
duly registered, the respondent No, 4 is 
entitled to be subrogated to the rights 
of the appellants under the first three 
mortgages by virtue of the plain terms 
of s. 92, if such section be applicable. If 
it is not applicable, he has a conventional 
or contractual right to be so subrogated 
under the preexisting law. But in neither 
case could he have been so subrogated 
if only a part of the moneys due under the 
incumbrances in respect of which he claims 
to be subrogated has been paid, Now it 
is contended by the appellants as to this 
that the result of the transactions between 
them and their mortgagor culminating in 
the mortgage of November 11, 1927, was 
as: if there had been but one mortgage 
of the whole of the properties A, B, O and 
D for the total amount due on -the whole 
of the mortgages, thatis to say, that the 
fourth mortgage was a comprehensive 
mortgage of all the properties taking the 
place of and putting an end to the first three 
mortgages. If the appellants are right as 
to this, they are entitled to succeed ; for 
only part of the money secured by the 
fourth mortgage Has been paid. 


It was in order to ascertain whether this 
contention could prevail that their Lorde 
ships thought it necessary in the earlier 
part of this judgment to consider the pro- 
Visions of the appellants’ mortgages in 
some detail. Having done so and for the 
reasons there given, their Lordships, as 
already stated, are unable to accept the 
appellants’ contention upon this point. 


_. Their Lordships are accordingly of opine 
ion and will humbly advise His Majesty 
that both the appeal and the cross-appeal 
should be dismissed. 

In the circumstances, they think that the 
proper order to make as to costs is to 
direct the appellants to pay nine-tenths 
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of the costs of respondent No. 4 of the con- 
solidated appeals. 


8. Appeal dismissed. 
Solicitor for the Appellants. —Messrs. 
W.W. Box & Co. 


Solicitors for the Respondents.—Messrs. 
Hy. S. L, Polak & Co. 


MADRAS HIGH COURT 
Givil Revision Petition No. 134 of 1938 
February 16, 1939 


Bourn, J. 
NOONE VARADARAJAN CHETTY— 
PETITIONER 
VETSUS 

VUTUKURIKANAKIAH— RESPONDENT. 

Income Tax Act (XI of 1922), s. 51—Income-taz 
Oficer whether subject to process of Oourt—Oourt, 
if can require himunder s, 54 to produce any docti- 
ment mentioned in the section. 

Secondary evidence of the contents of the income- 
tax return is admissible, under s. 65 (a), Evi. Act. 
The Income-tax Officer is subject to every process 
of the Gourt, but under s. 54, Income Tax Act, the 
Court cannot require him to produce before it any 
of the documents mentioned in that seetion. Sec- 
tion 54, Income Tax Act, lays a prohibition on 
the Court; it does not confer any exemption on 
the Income-tax Officer. 

C. R. P. to revise an order of the Dis- 


trict Court, Nellore, dated January 21, 1938. 


Messrs, K. Bhashyam Ayyangar and T. 
R. Srinivasan, for the Petitioner. 

Mr. M. R. Thirumalatthathachariar, for 
the Respondent, 


Order.—In my opinion, the decision 
of the learned District Judge is correct. 
Secondary evidence of the contents of the 
incomestax return is admissible, according 
to the contention of learned Counsel for the 
petitioner, under s. 65 (a), Evi. Act. 
I am, however, unable to agree that the Ine 
comertax Officer is “not subject to the proe 
cess of the Court.” On the contrary, he is 
subject to every process of the Court, but 
under s. 52, Income Tax Act, the “Court 
cannot require him to produce before it any 
of the documents mentioned in that section. 
saction 54, Income Tax Act, laysa prohibition 
on the Court; it does not confer any exem p- 
tion on the Income-tax Officer. Thers is 
no other provision of law under which 
secondary evidence would be admissible. 
The petition is accordingly dismissed with 
costs. 

N.-B. Petition dismissed, 
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K © BOMBAY HIGH COURT 
Suit No. 394 of 1936 
March 7, 1938 
KANIA, J. 
AMRITLAL RAICHAND JHAVERI, Fiem 
—PLAINTIFFS 
ersus 


- v 
BHAGWANDAS FATEHCHAND Anp 
OT; REE— DEBENT ANTS, 

Sale of Goods Act (IIL of 1930), ss. 24, 27— 
Applicability of s. 24 where goods are delivered on 
jangad to broker, purchaser, mercantile agent and 
agent—Property, if passes— Broker receiving goods 
jangad and admitting its receipt only for purpose 
of showing them to purchasers and that he had no 
right to sell or otherwise deal with them—Broker, 
if mercantile agent—Principal and agent—Dealer 
and - broker— Relation—Deed— Construction—Deed 
containing printed and written conditions, 

By the delivery of goods tothe broker even on 
jangad terms, no property can passto him under 
8: 24, Sale of Gcods Act. 

‘ Goods of jewellery may be delivered by the owner 
‘to the buyer, with the intention that he may inspect 
“the same and ultimately purchase it. The goods 
in such cases are stated to be delivered for appro- 
val, i. e., jangad. Section 24, Sale of (Goods Act, 
covers that situation. Goods may be handed over 
to a mercantile agent also jangad meaning to be 
shown for approval to his customers. Under those 
circumstances, if the mercantile agent effects a 
sale, the title of the purchaser is protected under 

8. 27, provided there is no want of good faith. 
‘The mercantile agent who receives goods on jangad 
acquires no property by reason of s. 24, because he 
“is not a buyer. Be has, therefore, no title to pass 
Ori the property by reason of s. 24. The third con- 
tingency is where the owner delivers goods to an 
agent (who is not a mercantile agent falling within 
the definition of that expression as given in the 
Sale of Goods Act) on terms arranged between the 
owner and thé agent. Asone of the terms of deli- 
very, the goods may be given jangad, i. e, for ap- 
proval by & prospective customer or to be shown 
for approval. -To such a case neither s 24 nor 
„Be 27, Sale of Goods Act, applies, and the extent 
of.the authority of the agent depends on the 
terms of his agency, and the provisions governing 
the relations of principal and agent as found in 
the Contract Act. It is clear thatin that casa also 
.no property passes from the owner to the 
under sg. 24, nor is a sale by him protected under 
B. 27. If this authority enables him to sell the 
“goods, the sale is authorized and binding on the 
owner. If the authority is exceeded, the question 
will have to be considered in the light of ss. 297 
-and -228 Contract Act. {p. 14, col, 1.) 
` Thè term jangad does not mean “gale or return,” 
wherever the same is found. When the goods are 
entrusted jangad, it cannot be assumed that they 
are goods tobe sold on approval, rather than goods 
.to be shown for approval, fp. 12, col.1.] 


' Plaintiffs, a firm dealing in diamonds, handed 
over todefendant who was a broker, some diamonds 
jangad, on terms signed by him by which he ad- 
mitted that he received the goods only for the pur- 
-pose of showing them to intending purchasers : 
that he had no authority whatsoever to sell, mort- 
gage or pledge the goods; that the ownership of 
the goods remained all along in the plaintiffs and 
he had no right to or interest in them; and that 
Hill the goods wereereturged in the Condition in 


agent. 


“18616 


not rô- 


which they were received or if they were hs 
9 


turned, he was liable and responsible for 
game: e 
` Held, that the defendant was not mercantile agent 
within the meaning of 8. 24, 

The relation of a dealer and a broker is that of 
a principal and agent and not ofa seller and a 
uyer, 

When in one document there 
well as written conditions, the Oourt’s duty, as 
far as possible, is toreconcile all the terms ; but, 
when that is not found possible, the written condi- 
tions are to be given greater weight than the 
printed ones. [p. 12, col. 2.] 


Mr. M. V. Desai, for the Plaintiffs. 


Messrs, K. T. Desai and M. P. Amin, for 
Defendents Nos. 1, 2 and 4, respectively. 


Judgment.—This case, which involves a 
sum of three thousand rupees only, has 
been contested as a test case to determine 
certain points in the diamond trade in Bom- 
bay. Plaintiffs, a firm dealing in diamonds, 
handed over to defendant No. 1, 173 
diamonds on or about November 8, 1934, 
on terms signed by him in the plaintiffs’ 
book. That document runs in the following 


terms: - 
“T'o 
Zaveri Amritlal Raichand, l 
Bombay, 8-11-1934. 
(Written by Shah Fatehchand Lallubhai.) 

I have this day received} from you the goods 
specified below, for the below-stated purposes and 
on the below-stated conditions. 1. The goods 
have been entrusted to me for the sole purpose of 
being shown to the intending purchasers. 2. The 
ownership of the goods is of you alone and Ihave 
no'right to or interest in them. 3. I have no authority 
whatever to sel], mortgage the goods or to deal 
with them otherwise. 4. I am bound to return the 
goods whenever you make a demand for their 
return, 5. I am responsible for the return of the 
goods to you in the same condition in which I 
have received them, And go long as I do not return 
them to you, I am liable and responsible for them 
in all respects. 

Particulars of the goods:— 

Diamond brilliants 173 in number, ratis 1432, Rate 
up to Rs. 295, ; 

(The Signature of Shah Fatehchand Lallubhaj in 
respect of the jangad (goods taken on approval) 
by the hand of Bhagwandas ) 

Diamond brilliants 58 in number, carat 5-51, 
Rate £15-3. 

58 returned. 

(The signature of Shah Fatehchand Lallubhai in 
respect of the jangad (goods taken on approval) 
by the hand of Bhagwandas.)” 


Plaintiffs not having received back the 
diamonds for scme time called upon defen- 
dants Nos. 1 and 2 to return the same, but 
they were put off. Defendants Nos. 1 and 2 
are partners and do business as brokers in 
diamonds. Defendants Nos, 3 and 4 are 
Stated to be brokers in jewellery. The 
plaint states that on making inquiries the 
Plaintiffs learnt that the defendants had 


are printed as 


T 
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conspired together to deprive them of the 
diamonds. The plaintiffs thereupon moved 
the” Police and the Police recovered the 
diamonds from defendant No, 4’8 possess 
sion. Plaintiffs then filed acomplaint for 
criminal breach of. trust and conspiracy. 
In this suit the plaintiffs claim recovery of 
the diamonds on the following grounds: (1) 
That the defendants had entered into a 
criminal conspiracy to deprive the plaintiffs 
of the diamonds; (2) That defendants Nos, L 
and 2 had committed criminal breach of 
trust in respect .of the diamonds and de- 
fendant No. 4 had obtained possession of 
the diamonds with notice that an offence 
had been eccmmitted in respect thereof; 
(3) That the plaintiffs were the owners of 
the diamonds and as such were entitled to 
recover the same from the defendant 
who was in possession of them. Defendants 
knew that none of them had authority to 
deal with the diamonds of which plaintiffs 
were the owners; (4) That the defendants 
held the diamonds in trust for the plaintiffs 
and the plaintiffs sought to follow the same 
inithe -hands of defendant No. 4. The prayers 
are for the return of the diamonds or 
recovery of their value, 

Defendants Nos, 1 and 2 admitted in their 
written statement that they had received 
. the diamonds from the plaintiffs as brokers 
on the terms menticned in para. 3 of the 
plaint. According to them they had re- 
turned the diamonds to the plaintiffs, who 
sold the same directly to defendant No. 3. 
They therefore contended that they were 
not liable to the plaintiffs at all. In his 
written statement, defendant No. 3 alleged 
that he received those diamonds from de- 
fendants Nos. 1 and 2 jangad and in his 
turn delivered over the same to one Hiralal 
Jivabhai, in order that Hiralal may sell 
the same to his customer. In that written 
statement it was urged that defendant 
No. 3 having merely passed on the diamonds, 
he. was not liabie to the plaintiffg. Defen- 
dant No. 4 denied the charges of conspiracy 
made in the plaint and also denied that 
he had any knowledge of any offence having 
been committed in respect of the diamonds. 
Against the plaintiffs’ claim to recover the 
diamonds asthe owners thereof, defendant 
No. 4 stated in para. 9 of his written 
statement that defendants Nos. 1 and 2, 
who were mercantile agents, were with the 
consent of the plaintiffs, in possession of 
the diamonds and the same were sold by 
them, when acting in the ordinary course 
of business, to defendant No. 3 and there- 
fore that sale was valid and binding as if 
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it was expressly authorized by the plaintiffs. 
Defendant No. 4 contended that he purchas- 
ed the said diamonds-from defendant No.-3 
in good faith, and at the time when he 
purchased them, he had no notize of the fact 
that defendants Nos. 1, 2 or 3 bad no 
authority to sellthem. He therefore con- 
tended that the plaintiffs were nət entitled. 
to recover anything from him, 

On these pleadings defendants Nos, 1 
and 2 raised five issues. After the case pro» 
ceeded for a short time, those defendants 
withdrew and the case thereafter proceeded: 
against them ex parte. Defendant No. 3 did 
not appear at the hearing to, defend or sup- 
port his written statement. On behalf of 
defendant No. 4, ten issues were raised. At 
the commencement of the trial Mr. Desai 
for the plaintiffs intimated that he did not 
propose to establish any criminal cons 
spiracy or allegations contained in para. 9 
of the plaint. Issuss Nos. 1 and2 were 
therefore given up and are found against 
the plaintiffs. Plaintiffs have to prove in 
the first instance that the 173 diamonds 
belonged to them. Amritlal, a partner in 
the plaintiff firm, gave evidence to support 
that claim. He produced his book in which 
defendant No. 1 had signed the entry con» . 
taining the terms on which the diamonds 
were recaived by his firm from the plaintiffs. 
In ‘his oral evidence Amritlal further stated 
that the diamonds were never sold and the 
entry in his book remains uncancelled. 
That ‘supports the plaintiffs’ case. He pro- 
duced his sale book in which there was no 
entry in respect of the sale of 173 diamonds, 
In my opinion, Amritlal’s evidence satis- 
factorily establishes that the. plaintiffs thems 
selves never sold the 173 diamonds to de- 
fendants Nos, 1 and 2 or to defendant No, 3. 
The 173 diamonds produced by defendant 
No. 4 were identified by Amritlal as his 
diamonds and he was not cross-examined 
on that point at all. The result is that the 
plaintiffs established that the diamonds, 
which were put in as Ex. F, were plaintiffs’ 
property and had not been sold by them, 

In my opinion the evidence led on þe- 
half of the plaintiffs doss not establish any 
case of fraud or offence having been come 
mitted in respect of obtaining the diamonds 
from the plaintiffs, In Amritlal’s evidence 
there is nothing to suggest that when 
defendant No. 1 received the diamonds 
from the plaintiffs, he had any fraudulent 
or criminal intention. Issue No. 6 must, 
therefore, be found against the plain- 
tiffs. Defendant No. 4 denied that when 
he purchased the diaménds he had 
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any notice that defendant: No. 1, 
20r3 had no authority to deal with them 
or that the plaintiffs were the owners there» 
of. The evidence does not establish that 
when defendant No. 4 received the dias 
monds he had notice of want of authority 
in the defendants or any of them, The 
evidence does not show tbat at any stage 
defendant No. 4 knew that the diamonds 
had come to defendant No, 3’s_ possession 
from defendant No. 1. The first part of 
the fifth issue should therefore be answered 
in the negative. As regards the second 
part, defendant No. 3 was called as a 
witness by the plaintiffs. According to him 
he handed over the diamonds to Hiralal 
Jivabhai and at that time - bad told Hira- 
lal that he bad received the diamonds 
jangad from defendants Noe. 1 and 2 and 
that they were plaintiff's property. Defen- 
dant No. 3 had rot handed over these dia- 
monds -to defendant No.4. Plaintiffs have 
therefore failed to establish that defendant 
No, 4 was aware that the plaintiffs were the 
owners of the diamonds when they received 
the same. The second part of the fifth 
issue should, therefore, be answered also in 
the negative. Although defendant No. 4 
has raised no issue as regards the plaintiffs’ 
claim to follow trust property in his hands, 
the evidence dces not establish that there 
was any such trust created or that the 
plaintiffs were entitled to follow trust pro- 
perty. 

The main contest between the parties is 
onthe defence formulated in para 9 of 
defendant No. 4's written statemeat, That is 
covered by Isstes Nos. 7 to 11. The defence 
is bated-on s. 27, Sale of Goods Act. 
The first: question in that connection is 
whether there was a sale by defendant 
‘No: 3 to defendant No. 4. Im bis evi- 
dence, defendant No.3 denied that he had 
sold the “diamonds to defendant No. 4. 
That is contradicted by defendant No 4 in 
his evidence. In support of bis statement, 
defendant No., 4 produced an endorsement 
made on the back of the counterfoil of his 
cheque (Ex, 4)'to the effect that the same 
was paid in full settlement of the diamond 
account to defendant No. 3. Inthe whole 
counterfcil book produced by defendant 
‘No. 4, this is the only counterfoil on which 
there. is an endorsement at all, Moreover, 
the endorsement does not mention 173 
diamonds, That is material becanse it is 
established by evidence that two lots of 19 
and 20 diamonds of Dalpatram Jashkaran 
were sold by Dalpatram to defendant No. 3 
and the cheque for Rs. 2,715, counterfoil of 
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which is Ex. 4, was handed overto Dalpat« 
ram, but the cheque was dishonoured. In 
further support of his case that there was a 
sale of 173 diamonds to him,’ defendant 
No. 4 produced a weighment memorandum 
(Ex. 3), That memorandum does ‘not 
containthe name of defendant No. 4 but 
to the extent that defendant No, 4 produced 
the same, it goes in his favour. The point 
isnot thus free from doubt. If it is neces- 
sary to decide, inmy opinion, defendant 
No. 4 has failed -to establish that the 
T were sold to him by defendant 

0. 3. 

Even ifa diferent view is taken, the 
material question is whether such a sale 
(even if proved) is valid and” binding on 
the plaintiffs and is any answer to the 
plaintiffs’ claim. Section 27, Sale of Goods 
Act, deals with the transfer of title. The 
section incorporates the well-known rule 
that a person who is not the owner of 
goods and whodoes not sell them under 
the authority or with the consent of ths 
owner, cannot give tothe buyer a better 
title than the seller himself has. In the 
present case there isno evidence to show 
that defendant No, 3 was the owner of the 
goods. On theotherhand defendant No. 3 
denied it,and, as I have pointed out, 
the evidence clearly establishes that the 
plaintifis were the owners of the goods. The 
evidence also does not establish that dee 
fendant No.3 soldthe goods under the 
authority or with the consent of the plains 
tiffs. Amritlal of the plaintiff firm em- 
Phatically denied that he had authorized 
anyone to sell the diamonds on his behalf. 
Defendant No. 3 in his turn denied that 
he had any communication with the plain- 
tiffs or had any authority tosell the same 
from the plaintiffs. Therefore defendant 
No. 4 canonly rely onthe proviso to that 
section for his defeoce. In para. 9 of his 
written statement, he has’ only relied on 
the proviso and not on the body of the Bec- 
tion for his defence. The proviso runs in 
the following terms : 

“Provided that, where a mercantile agent is, with 
the consent of the owner, in possession of the goods 
orofa document of title to the goods, any sale 
made by him, when acting in the ordinary course 
of business of a mercantile agent, shall be as valid 
as if he were expressly authorized by the owner of 
the goods to make the same ; provided that the buyer 
acts in good faith and has not at the time of the 


contract of sale notice that the seller hasno authority 
to sell.” 


In support of his contention that the gala 
by defendant No.3 was binding on the 
plaintiffs, Mr. Amin for defendant No. 4 


w 
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relied on Durgabai v. Saraswatibai (1), 
Oppenheimer v. Attenborough & Son (2) and 
Folks v. King (3). In my opinion this con- 
tention of defendant No. 4 entirely’ fails. 
Turning to the words of the proviso, it is 
clear that if defendant No, 3 is congidered 
a mercantile agent, he was not in posses- 
sion of the goods with the consent of the 
owners. Plaintiffs who were the owners 
gave the goodsto defendants Nos. 1 and 2: 
they had not given the goodsto defendant 
No. 3 and defendant No. 3's possession was 
therefore not with the consent of the owners. 
If,-on a construction of the terms contained 
in Ex. A, defendants Nos, l and 2 are held 
to be mercantile agents within the meaning 
of the Sale of Goods Act, those defendants 
were in possession of the goods with the 
consent of the owners, but they had not 
sold the goods to defendant No.4or to 
anyone. Inthat view also the case is not 
covered by the proviso. Apart, therefore, 
from the question of good faith and notice, 
the words of the proviso do not cover the 
present case at all, Durgabai v. Saraswati- 
bai (1) isnot acase on this point. That 
case was decided under s. 178, Contract Act, 
the words whereof were different from the 
words of s. 27, Sale of Goods Act. The 
particular distinction which may be noted 
ig that under s. 178 (as it stood when that 
decision was given) the word “person” found 
place in the section in place of “mercantile 
agent.” On going through the judgment 
again, it is clear that the learned Judge 
held that the person in possession was 
himself a dealer in diamonds. The decision 
proceeded on that footing es is clearly 
stated in the concluding part of that judge 
ment. The learned Judge Leld that if a 
dealer was in pcssession of diamonds, and a 
purchaser or pledgee for value from him 
` acted bona fide, such purchaser or pledgee 
had'a good title and he could not be ordered 
to hand over the goods to the owner. 
Oppenheimer v. Attenborough & Son (2) was 
acase on the construction of s. 2, Factors 
Act, and dealt with the authority of a 
mercantile agent, who, having general 
authority, acted in the ordinary course of 
business. The decision was that if accord- 
ing to the ordinary course of business there 


was a general authority, any particular. 


trade custom could not restrict it. I am 


(1) 31 Bom. LR 414; 118 Ind, Oas. 796; Ind, 
Rul. (1929) Bom, 492. 

(2) (1908) 1K B 221; 77 L J K B 209; 98 L T 94; 24 
T L R115; 13 Com. Oas 125. 

(3) (1923) 1 K B 283; 92 L J K B 125; 128 L T 405; 
-39T LR ?7;28 Com, Oas. 110; 67 5 J 227, 


AMRITLAL BATOHAND V. BHAGWANDAS FATEHOHAND (BOM) 


11 


not concerned in the present case with an 
instance where the mercantile agent in the 
ordinary course of business had general 
authority to sell diamonds, My attention 
has been drawo to an unreported deci- 
sion of the Appeal Court in Emperor 
v. Hiralal Jivraj, Ori. Appeal No, 413 
of 1935, decided on February 12, 
1936, by Beaumont, O. J. and N. J. 
Wadia, J. where the term jangad came 
to be interpreted. I am told that it has cone 
siderably disturbed the positioa of diamond 
brokers and dealers and has created con- 
fusion in the trade, I am, therefore, partis 
cularly reluctant to express any opinion on 
the general relations of a diamond broker 
and dealer in respect of the sale of diamonds 
through a broker, except to the extent ib is 
essential to decide the present case. 
Plaintiffs handed over their diamonds to 
defendants Nos. 1 and 2 onterms whicb are 
reduced to writing and are found in Ex. A, 
Having regard to that position, I refrain 
from stating to what extent, if the facta 
were applicable,the decision in Oppen- 
heimer vy. Attenbsrough & Son (2) would 
affect the diamond trade in Bombay. 

The decision in Folks v. King (3) is 
equally inapplicable because there the 
owner of a car had delivered it toa 
mercantile agent for sale. The mercantile 
agent sold the car toa third party, who in 
his turn sold it to the defendant. No case 
of notice of fraud or want of good faith 
having been established, the Court held that 
the defendant has acquired a good title 
under the Factors Act. In the present case, 
if defendants Nos, 1 and 2had received 
the diamonds merely as brokers (without 
any writing as in Ex. A) and had sold 
them to defendant No. 4 directly or had sold 
them to defendant No. 3, who, in his turn, 
had sold them todefendant No, 4, the ape 
plicability of this case may have to be cone 
sidered, | 

It will be useful to examine first the terms 
on which defendant No. 1 received the 
diamonds from the plaintiffs. They are in 
the form of a letter written by the firm of 
defendant No.1 and defendant No. 2 and 
addressed to the plaintiffs. The opening 
words clearly set out, in express terms, the 
purpose and conditions on which the goods 
were delivered by the plaintiffs to defends 
ant No. l1. Taking the printed terms 
together, it is clear that defendant Nos. 1 
and 2 admitted that they received the goods 
only for the purpose of showing them to 
intending purchasers; that defendant No. 1's 
firm had no authority wh&tsoever to sell, 
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mortgage’ or pledge the goods; that the 
ownership of the goods remained all along 
in ‘the plaintiffs and the firet and/or second 
defendants - had no right to or interest in 
them; and that till the goods were returned 
in the ccndition in which they were received 
or if they were not returned, defendants 
‘Ncs. land 2 were liableand responsible for 
‘the same. l 
It is not disputed that defendants Nos. 1 
and 2 are brokers in jewellery and are 
working as such for many years past, The 
first question to’ be considered is whether 
having. regard to these terms, they were 
mercantile agents under the Sale of Goods 
Act. The effect of these terms on the rela» 
tion between the parties, and the possession 
of the goods in the hands of the broker, 
‘was considered by Madgavkar, J. in an une 
reported judgment in Kanga Jaghirdar & 
Co, v. Fatechand Hirachand, Suit No. 1117 
of 1928, decided on January 21,1929, by 
Madgavkar, J. At that time the relative 
secticn of the Oontract Act did not cons 
tain tle expression “mercantile agent” but 
only “person.” On a consideration of the 
terms mentioned above, the learned Judge 
came tothe conclusion that the possession 
obtained under a document. worded as 
‘aforesaid was not juridical possession withe 
in tke meaning of s. 178, Contract Act, As 
regards the term jangad used in the docu- 
‘ment, the learned Judge observed as 
follows : 
_. “Assuming that jangad in Gajerati ordinarily 
means ‘approval’, there isno reason to assume that the 
.goods entrusted jangad are goods to be sold on ap- 
-proval; rather than goods to be shown for approval," 
“I respectfully agree with that conclusion 
“about the meaning of the conditions found 
in Ex. Ain this case. The relation of a 
dealer and a broker ‘is that of 3 principal 
‘and agent-and not of a seller and a buyer, 
“The extent of the authority of the agent 
18 to be found in the document under which 
‘the goods are delivered to him. As between 
‘the plaintiffs and defendants N cs, 1 and 2, 
therefore, it is clear that defendants Nos, 1 
and 2 had no authority to sell the goods. 
‘Fhe next question to be considered is whe- 
ther the addition of the word jangad in the 
signatufe made any difference. It was 
‘urged that when there were printed terms 
‘and written conditions, the written condi- 
tions must prevail, and as the word jangad 
‘was written in manuscript, the effect of the 
‘document was that thediamonds were deli- 
vered to defendants Nos. 1 and 2 for “sale 


or return.” The authorities clearly show 


that when in ong docfment there are printed 
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aswell as written conditions, the Court's” 


duty, as far as possible, is to reconcile all 
theterms; but, when that is not found 


possible, the written conditions are to be. 


given greater weight than the printed ones. 
The dicticnary meaning of the word jangad 


is “approval.” As stated by Madgavkar, J. 


In the passage quoted above, having regard 
to the printed terms in this case, there 
appears no reason to assume that the 
diamonds were entrusted to defendants 
Nos. 1 and 2 to be sold on approval and 
not that they were given to them to be 
shown for approval. In my opinion, taking 
the document as a whole, it is clear that 
they were given to defendants Nos. 1 and 2 


to be shown for approval only. I am une 


able to accept the contention of defendant 
No,4 that the term jangad means “gale or. 
return,” wherever the same is found. I am 
alsounable to accept his contention that 
having regard to the term jangad used in 
the signature the printed terms should be 
given no meaning at all. In my opinion. 
having regard to the terms on which the 
goods were delivered to defendant Nos. 1 
and 2, they are not mercantile agents withe 
in the meaning of the Sale of Goods Act, 
having general authority to sell. As I have 
Pointed out, even if they were, the case 
does not fall under s. 27, Sale of Goods 
Act, because they have not sold the goods to 
defendant No. 4, 

The terms on which defendant No. 3: 
received the goods from defendants Nos. 1 
and 2 are not clearon the evidence. Defen- 
dant No, 3 stated that he had received them 
on jangad. He did not say whether he had. 
signed any writing like Ex. A ornot. He 
further admitted that he was working asa 
broker in jewellery at the time. It is there- 
fore clear that by the delivery of 173 
diamonds to him, even on jangad terms, no: 
property can pass to him under s, 24, Sale of. 
Goods Act. On behalf of defendant No, 4 
it was urged that in respect of 34 diamonds 
of the plaintiffs, defendants Nos.1 and 2 
had acted as dealers, On the evidence I 
am unable to accept that contention. For- 
this purpose, it is necessary to bear in: 
mind the terms on which the diamonds 
were Originally handed over by the plain- 
tiffs to those parties. According to the 
evidence of Amritlal, which stands uncon= 
tradicted, these diamonds were delivered 
to those defendants on terms-similar to 
those found in Ex. A. The subsequent 
dealings with the diamcnds and the entry 
in. the plaintiff's books, as if there was 
a sale to- them, cannot. affect . the oris 
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ginal relations estahlished between the 
parties by the document, unless there was 
proof of a new contract. According to 
Amritlal, defendants Nos. land 2 informed 
him that the diamonds were sold, but as they 
did not disclose the name of the purchaser, 
in the plaintiffs’ books the goods were 
debited to them. In answer to some lead- 
ing questions put in cross-ex:imination 
Amritlal did state that those diamonds 
were sold to defendants Nos. 1 and 2, but 
the remaining evidence quite clearly shows 
that the gocds were not soldto them as 
merchants but the price was debited to 
them becanse they did not disclose the 
name of the purchaser and they were res- 
ponsible for the price. Iam therefore un- 
able to consider that in respect of &4 
diamonds, defendants Nos. 1 and 2 bad 
acted with the plaintiffs as dealers. 

Unders. 19 (3), Sale of Goods Act, pass- 
ing of property is a question of intention. 
When the Contract Act governed the sale 
of goods, there were no express words of 
that kindin the Act. The rule found in 
s.24 isto govern when there is no intention 
to the contrary. In considering the decisions 
given under the old sections of the Con- 
tract Act, this distinction has to be carefully 
remembered. In support of his contention 
that jangad meant ‘sale or return’, 
defendant No.4 relied on an unreported 
judgment of Beaumont, C. J., and N. J. 
Wadia, J. in Ori. Appeal No. 413 of 1935. 
The accused Hiralal Jivraj (whose name 
was repeatedly mentioned in the evidence 
in this suit by defendant No. 3) had 
appealed against his conviction under s. 406, 
I. P. O. After considering that the first 
charge framed was not sufficiently parti- 
cular, the judgment proceeded to discuss 
the charge of criminal misappropriation 
of 4 diamonds given by Pur- 
shottam (defendant No. 3 in this case) to 
the accused. In the opinion of the Appeal 
Oourt the learned Chief Presidency Magise 
trate was in error in convicting the accused. 
It was slated that the diamonds were 
given to Purshottam onjangad and became 
the property cf Purshottam. If Purshottam 
in his turn gave the diamonds to the 
accused, on jangad terms, they became the 
property of the accused and he could not 
be charged with criminal misappropriation 
of the same, The evidence was that Pur- 
shottam received the diamonds jangad 
from one Shantilal and delivered them to 
the accused on jangad, The judgment 
thereafter runs in the following terms : 

“That being so, the property would pags to the 
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accused under s. 24, Sale of Goods Act, either when 
he signified his approval or acceptance to the seller 
or did any other act adopting the transaction, and 
if he didnot signify his approval or acceptance to 
the seller but retained the goods without giving 
notice of rejection, then,if atime had been fixed 
for the return of the goods, on the expiration of 
such time, and, if no time had been fixed,on the 
expiration ofa reasopable time...... The learned 
Govt. Pleader has argued that the accused was a 
broker, but there is not a particle of evidence of 
brokerage. The transaction is stated to be a 
transaction on jangad, That places the parties in 
the relationship of seller and buyer, that is, prin- 
cipal and principal. If the person who takes [the 
property] on jangad sells the property at a price 
in excess of that whichhe has agreed to pay to 
the seller, he keeps the difference and he does not 
have to account tothe sellerasan agent. On the 
other hand, ifthe purchaser from him doesnot pay, 
he is still liable to pay on his own contract with his 
seller.” 

This passage from tbe judgment clearly 
shows that, on the facts proved, the accused | 
was not a broker and the diamonds were 
not délivered to him as a broker. Although 
the judgment does not record that the 
diamonds were delivered over to the accus- 
ed as a buyer or had been received by 
Purshottaw asa buyer on jangad from the 
previous holder or the owner, the relation 
of buyer and seller between ali parties is 
assumed. The facts in that case also do 
not show that at the time of receiving the 
diamonds tne parties had signed a docu- 
ment, like Ex. A in the present suit, That 
judgment therefore does not govern the 
facts of this case. I think the discussion 
in that judgment about the applicability 
of s. 24, Sale of Goods Act, wanen goods are 
received on jangad terms, requires an exr 
planation. Goods or jewellery may be 
delivered by the ownerto the buyer, with 
the intention that he may inspect the same 
and ultimately purchase it. The goods in 
such cases are stated to be delivered for 
approval, è. e, jangad. Section 24, Sale 
of Goods Act, covers that situation, On 
the other hand, the owner of the goods 
may deliver the same to a mercantile agent, 
as defined in the Sale of Goods Act. Ace 
cording to that definition of a mercantile 
agent, in the customary course of business, 
he has authority to sell the goods, Goods 
may be handed over to such a mercantile 
agent also jangad meaning to be shown 
for approval to his customers. Under those 
circumstances, if the mercantile agent effects 
a Sale, the title of the Purchaser is protecte 
ed under s. 27, Sale of Goods Act, provided 
there is no want of good faith. Ona coms 
parison of the words of s, 24 and s. 27, 
Sale of Goods Act, it is clear that the mere 


cantile agent who recejves goods on jangad 
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acquires no property, by reason of s. 24, 
because he is not a buyer. He has, there- 
fore, no title to pass on the property by 
reacon of s. 24. This is important because 
if want of good faith is established, the sale 
can :be avoided under gs. 27. But if the 
case was governed by s. 24, no question 
of want of gcod faith arises and the 
property must pass. The third contingency 
is where the owner delivers goods to an 
agent (who is not a mercantile agent 
falling within the definition of that expres- 
sion as given in the Sale of Goods Act) 
on terms arranged between the owner and 
the agent. As one of the terms of delivery 
the goods may be given jangad, i. e., for 
approval by a prospective customer or to 
be shown for approval. To such a case 
neither s. 24 nor s. 27, Sale of Goods Act, 
“ applies, and the extent of the authority of 
the agent depends on the terms of bis agency, 
and the provisions governing the relations 
of principal’ and agent as found in the 
Contract Act. It is clear that in that case 
also no property passes from the owner to 
the agent under s. 24, nor is a sale by 
him protected under 8,27. If this authority 
enables him to sell the goods, the sale is 
authorized and binding on the owner. If 
the autbority is exceeded, the question will 
have to be considered in the light of ss. 227 
and 22%, Contract Act. The judgment of 
the Appeal Court which treats jangad 
as equivalent to sale or return must be read 
as applicable only when the goods are 
delivered to a buyer. 

“In addition to the above grounds I 
have grave doubts about the good faith 
of defendant No. 4 in the transaction. 
Defendant No. 4 is an undischarged insolvent 
and started doing business in Bombay on 
& small scale in August-September, 1934, 
“The evidence shows that he had no money. 
His banking account shows that except a 
sum of about a hundred rupees or so he 
had no cash to buy- diamonds wcrth any 
substantial amount at all. According tohis 
own evidence when he purchased these 173 
diamonds, he had no means to pay, although 
he bcpéd to obtain loans from his friends 
and. relatives He produced no evidence to 
Bhow. that any arrangements were made to 
procure. euch loans or that any party had 
Promised to give him any money. On 
the other hand, his conduct in pledging 
‘these very diamonds on about Novem- 
ber 1¢/19, 1934, with a Marwari firm and 
“paying over the proceeds to satisfy his debts 
incurred in cotton speculation, negatives 
hisgcod faith. ` He Has produced his counter- 
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foil chequie book which is in a very mutilat» 
ed condition and about eight counterfoils 
have been found missing between Novem- 
ber lt and 23, 1934, In the absence of 
those counterfoils, it is difficult to ascer- 
tain for what purposes he had attempted 
to draw the cheques and for what 
amounts. 

Defendant No. 4 did not impress me 
as a truthful witness, and unless his oral 
testimony was supported by clear dccu- 
mentary evidence, I do not accept his 
evidence as that of a truthful witness. It 
appears that about tbis time defendant 
No. 3, who was a very petty broker, defen- 
dant No. 4, and Hiralal Jivabhai, had 
dealings in various lots of diamond and 
pearls. Barring the 173 diamonds in suit, 
the rest of the jewellery has not been traced. 
Different merchants who had handed over 
their jewellery to brokers fcr sale, and 
which jewellery ultimately reached Hiralal 
or defendant No, 4 remained unpaid, 
because of the dealings of these three parties. 
Defendant No. 3 came to know defendant 
No. 4 at the residence of Hiralal. Neither 
side has called Hiralal as a witness, perhaps 
realizing that his evidence would not be 
considered - reliable. Amritlal gave 
evidence in a straightforward and honest 
manner and I accept his oral evidence as 
that of a truthful witness. In order to 
meet the cage of defendant No, 4 ofa sale 
of the diamonds by the first and/or second 
defendants to defendant No. 3, the plaintiffs 
called defendant No. 3 as their witness. As 
the case proceeded ex parte against defen- 
dants Nos. 1,2 and 3 and contested by 
defendant No. 4, several statements in 
the evidence of defendant No. 3 have gone 
on record which would be hearsay evidence 
as against the other parties to the’ cone 
versation, Taking the evidence in that 
light, the.case sought to be established by 
defendant No. 4 has not been established 
at all, and there is no evidence to prove 
that there was a sale of the diamonds by 
the first and/or second defendants to defen- 
dant No. 3. Defendant No. 3 was not a 
satisfactory witness, but I would prefer him 
to defendant No. 4, particularly on points 
where the oral evidence of defendant No. 4 
was not supported by any document, 


In addition to the want of means of. 


defendant No. 4 and the manner in 


which he dealt with the 113 diamonds. 


after he got possession of the same, his 
evidence about the making-up of account 
of sale also shows considerable. room - for: 
suspicion in this transaction. According 


bis 
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to defendant No, 4 when the account of 
the gale was made up, he deducted the 
full discount of six and a quarter per 
cent. and received credit for Rs. 25 by way 
of interes!. Defendant No. 4 alleged that 
as the diamonds were weighed on Novem- 
ber 1], he was liable to pay the price 
fifteen totwenty days thereafter. He gave 
a cheque to defendant No.3 on or about 
November 11, post dated November 20. 
Therefore at best he made a payment ear- 
lier by abcut five to ten days. Working 
out the figure of Rs. 25 as interest for that 
period, it shows that for obtaining a poste 
dated cheque defendant No. 3 (according 
to the case of defendant No.4) gave cree 
dit at tke rate of about three per cent. per 
month. It is really a matter of surprise 
that a dealer in diamonds would give 
credit for interest at thirty-six per cent. per 
annum for obtaining payment by a post- 
dated cheque five to ten daysearlier. I$ is 
not suggested that this rebate of Rs 20 was 
given otherwise than for interest. If de- 
fendant No. 3 was a mercantile agent 
within the meaning of s. 27, Sale of Goods 
Act, this way of making accounts, in my 
opinion, indicates that in the matter of 
this sale,he was not acting in the ordi- 
nary course of business of a mercantile 
agent. For these reasons, if necessary, I 
would hold that defendant No. 4 was not 
protected under s. 27, Sale of Goods Act, 
because there was want of good faith on 
his part in the transaction. 

_In Ex. A at the time of putting his 
signature, defendant No.l had added the 
word jangad. It was contended that 
the word jangad meant “sale or return” 
and under s. 24, Sale of Goods Act, the 
diamonds becamethe property of defend- 
ants Nos. 1 and 2. They had therefore 
title to pass on that property to defendant 
No. 3, by delivery on jangad terms, and 
defendant No.3in his turn could pass it 
on to defendant No. 4 by sale. When it 
was pointed out that this case was not 
pleaded in the written statement, Mr. Amin, 
for defendant No. 4, at the close of his 
“ final address, applied for an amendment of 
the written statement to raise this conten- 
tion, In the present suit, on the pleadings, 
itis nobody’s case that when defendants 
Nos. land 2 received the diamonds they 
were the “buyers” cf the diamonds. Defends 
ants Nos. 1 and 2 have not alleged that 
case in their written statement, Noris that 
case put forth in the written statement 
of defendant No.4. This argument raises 
A question of fact as to the position of 
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defendants Nos. 1 and 2 when they receiv- 
ed those diamonds. That question of fact 
not having been pleaded in the written 
statement, I do not think it is permissible 
to defendant No. 4 now to amend his 
written statement and raise tht question. 
If the amendment was allowed, it would 
involve the re-opening of the bulk of evie 
dence and Calling further witnesses. Mr. 
Amin’s application fcr amendment is, there- 
fore, rejected. 

Mr, Amin next urged that defendants 
Nos. Land 2 having received the diamonds 
on the terms contained in Er. A (include 
ing tbe word jangad), they had autho- 
rity to hand over the same to defendant 
No.3 on jangad. I repeatedly asked Mr. 
Amin if there was any authority for that 
proposition, but he failed to point out 
any. He urged that if defendants Nos. 1 
and 2 had authority to sell, the authority 
to give possession to defendant No. 3 was 
a smaller authority and was therefore in- 
cluded in the large one. In my opinion, 
this argument is unsound Under s, 190, 
Contract Act, an agent has no power to 
delegate his authority to anyone except 
when if is done according to the custom 
of trade or from the nature of the agency 
it must be done. Neither of those contin» 
gencies is alleged in the pleadings nor 
suggested in the course of evidence, No 
issue has been raised on the point. Unless 
such a right to appoint a sub-agent was 
established under s. 193, Oontract Act, this 
act of the agentis not binding on the 
principle and he is entitled to repudiate 
the same. The authority of defendants Nos. 1 
aod 2 in the present case was defined by 
the writing which they executed. That 
writing did not give them any power to sell 
the goods, There is no authority express 
orimplied in that writing to pass on the 
goods toa third party, witha power to the 
third party to deal with the same as if he 
was the owner. In my opinion, if such a 
privilege was sought to be established, it 
had to be expressly pleaded and proved by 
evidence. ‘Il he power goes to the root of the 
relations between principal and agent and 
cannot be lightly inferred because it was 
urged in the course of argument by Counsel, 
The argument about passing of property to 
defendant No. 8 and the right of defende 
ant No.3 to sell is based on s. 24, which 
is assumed as applicable to an agent who 
received goods to sell. This is due to 
ignoring the fundamental distinction bee 
tween a buyer and a seller and a principal 
and agent. In my opinion, therefore, thé 
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argument that defendants Nos. 1 and 2 
had authority to pass on the goods to 
defendant No. 3 for any purpose is’ un- 
sound and unwarranted on the evidence. 
On behalf of defendant No. 4 it was urged 
that he had paid Rs. 1,324 and Rs. 950 for 
the price of these diamonds and, therefore, 
in any event, he should get the same back 
before the diamonds were delivered over to 
the plaintiffs. This contention is not pleaded 
in his written statement. Considerable 
evidence was led and lengthy cross 
examination conducted to establish that 
defendant No, 4 bad paid those two sums 
towards the- price of the 173 diamonds to 
defendant No 3. In my opinion the evi- 
dence does not justify that conclusion. 
Defendant No, 4 alleged that in respect of 
these diamonds at first he gave a cheque 
for Rs. 2,415 to defendant No. 3. The 
evidence of Dalpatram Jashkaran shows 
that this cheque of Rs. 2,715 was handed 
over to him for the price of two lots of 
nineteen and twenty diamonds sold by 
him to defendant No, 3. He produced hig 
pass-book showing that the cheque was 
handed over to his Bank but was returned 
dishonoured. Defendant No. 3 in his 
evidence stated that this cheque for 
Rs. 2,715 was handed over to Dalpatram 
against his diamonds. It is not disputed 
that Dalpatram ` has not been paid jin 
respect of his two lots of diamonds. Defen- 
dant No, 4 admitted that his cheque for 
Rs. 2,715 was dishonoured and that he 
had no funds at any time to meet the 
cheque. His casein the written statement 
is that after he gave this cheque to defen- 
dant No. 3, defendant No. 3 approached 
him on November 13 and asked for an ime 
mediate payment of Rs. 1,224. Dafendant 
No. 4 accordingly gave to the third defen- 
dant a cheque dated November 14, for 
Rs. 1,324. The written statement is com- 
pletely silent -as what was the agreement 
made about the balance. In his oral evie 
dence defendant No. 4 alleged that he was 
to pay the balance afterwards, but as 
defendant No. 3 absconded from Bombay 
after a few days, it was not paid. This ex- 
planation is entirely unsatisfactory because 
he met defendant No. 3 on November 18,19 
and it is not suggested that at that time 
there was any conversation about it. The 
pass-bock of defendant No. 4 shows that 
after November 14, he had never any funds 
to’ pay this balance. As against this 
defendant No. 3 denied that the cheque 
for Rs 1,324 was received by him for the 
price of 173 diemongis at all. According to 
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defendant No. 3 he received from Hiralal 
Jivabhai two cheques for Rs. 1,324 
and Rs. 1,700, which was the price of 
8t diamonds, and they were the cheques 
of defendant No. 4. These 84 diamonds 
originally belonged to the plaintiffs. Plain- 
iffs produced their cssh-book showing that 
the cheque of Rs, 1,824 was received by 
them towards the price of their 84 
diamonds. When the cheque for Rs. 1,700 
was received, Amritlal presented it to 
the Bank; but it was returned dishonoured. 
He thereupon gave it to defendant No.1 
and ultimately defendant No, 1 paid sixteen 
hundred odd rupees in cash, which was . 
the balance of the price payable to the 
plaiutiffs. Defendant No. 3 in his evidence 
stated that when the cheque of Rs. 1,700 
was dishonoured he was informed of it 
by defendant No. 1 and the cheque was 
given to him. He conveyed the informa- | 
tion to Hiralal and Hiralal paid him 
Rs. 1,700 in cash, which he passed on to 
defendant No, 1. 

It is material to note in this connection 
that the price of these 81 diamonds as 
shown by Hx, 2 was about Rs. 3,023. 
If defendant No. 4 had nothing to do with 
these 84 diamonds, it is surprising that on 
the same day he should give two cheques, 
which exactly make up the price of 84 
diamonds, and the said two cheques should 
be passed on together to the plaintiffs, who 
were the owners of the diamonds. Defend- 
ant No. 48 explanation about the cheque 
of Rs. 1,700 was that he gave it for the 
price of certain pearls which he had pur- 
chased from defendant No. 3. The pearls 
belonged to one Ratanchand Bhaidas. 
According to defendant No, 4, after he gave 
the cheque of Rs. 1,700 on November 14 
font dated November 20) to defendant 

o.3 when he met defendant No. 3 on 
November 18 or 19, he told him not to 
present the cheque for some days and 
paid him Rs. 950 in cash. In spite of this, 
defendant No. 3 presented the cheque and 
the cheque was dishonoured, After defens 
dant No. 3 absconded, he inquired who 
was the owner of the pearls, and having 
ascertained that Ratanchand was the owner, 
he paid Ratanchand Rs. 1,170 in full sattlee 
ment of Ratanchand's claim for the pearls. 
According to the oral evidence of defend- 
ant No. 4 he cluimed from Ratanchand 
credit for what he had paid to defendant 
No, 3 but that was refused. In my opinion 
this conduct of defendant No. 4 is very 
surprising if in the regular course of 
business he had purchased those pearls 
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of Ratanchand and given his cheque for 
the price. Inthe first instance he. would 
not*°have paid defendant No. 3 Rs. 950 
without getting back the cheque for 
Rs. 1,700. Moreover, I do not see any reason 
why defendant No. 4 should be ‘very an- 
xious to trace the owner of the pearls and 
offer to pav him the price, if he hadin 
fact given the cheque for Rs. 1,70) for the 
price of the pearls Having regard to his 
means, it is also difficult to believe that 
after paying Rs. 950 to defendant No, 3 
towards the price of the pearls, he would 
pay in addition to Ratanchand Rs, 1,170 
without consulting defendant No. 3 at all. 
These factors taken together, along with 
the fact that the amount of these two 
cheques exactly made up the price of 84 
diamonds, leads me to believe that defend- 
ant No.4 had given these cheques for the 
price of 84 diamonds and the cheque-:for 
Rs. 1,700 was not given for the price of 
Ratanchand's pearls. 

It was urged on behalf of defendant 
No.4 that the fact of the cheques being 
found in possession of the plaintiffs and 
Dalpatram Jashkaran did not prove that 
the payments were made in respect of the 
goods of those merchants. There would be 
- force in that argument if that was the only 
coincidence. ‘The other factors which I 
_ have noticed above and in particular the fact 
that the exact amount of Rs. 3,023 was the 
price of 84 diamonds lend support to the 
evidence of defendant No. 3 that those 
two cheques were received by him for the 
price of 84 diamonds. ‘The corexistence 
of all the factors makes that conclusion 
highly probable. No witness in his oral 
evidence had stated in terms that defend- 
ant No.4 had purchased those diamonds, 
. The only witness who could say so is Hira» 
lal, and he has not baen called as a 
witness. The surrounding circumstances, 
however, are in my opinion sufficiently 
strong to justify the inference mention- 
ed above The attitude of defendant No. 4 
in connection with the cheque of Rs. 1,700 
is also significant. In the written states 
ment he alleged that the cheque was given 
for the pearls and Rs. 950 were paid also 
forthe pearls. After he filed his written 
statement he appears to have caanged his 
attitude and in his affidavit, dated March 18, 
1936, alleged that Rs, 950 should be treated 
as paid towards the price of 173 diamonds. 
In fact be went further and on the counters 
foil of the cheque which he alleged he 
‘had given for the price of the diamonds 
he endorsed “cash Rs, 950" as if the same 
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were paid towards the price of tha 
diamonds. This was admittedly done 
after the suit was filed and savours of 
manufacturing ev.dence to urge this claim. 
The evidence shows that defendant No. 4 
had no means to pay for the jewellery 
purchased by him from time to time, and 
if he finds it difficult to prove that he 
had paid those amounts towards the price 
of 173 diamonds, he has to thank himself 
for his habit of giving post-dated cheques, 
for the price, in different sums, Defend- 
ant No, 4's written statement does not 
show what arrangements were made for 
the payment of the balance and his oral 
evidence is equally vague on the poiat. 
In my opinion, defendant No. 4 has failed 
to establish that he hid paid anything 
towards the 1/3 diamonds in suit, and his 
claim to recover the two amounts fails. 

At this stage Mr, Desai for the plainte 
iffg states that he does not press for a 
decree against defendants Nos. l, 2 and 3. 
There will, therefore, be a decree for the 
plaintifis against defendant No. 4 in terms 
of prayer (a) of the plaint. In due course 
the diamonds, Ex. F, would be handed 
over tothe plaintifia. The allegations of 
conspiracy were not given up till the suit 
reached hearing and the plaintiffs led no 
evidence to establish the charges of fraud 
or offence, nor of notice to defendant No, 4. 
Having regard to this, I think defendant 
No. 4 should pay the plaintiffs the costs of 
the suit less Rs. 500. 

B. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No. 623 of 1939 
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COMILLA BLECTRIC SUPPLY, LTp. 
—() LAIMANT—PRTITIONER 
versus 


EAST BENGAL BANK, Lro., COMILLA 


- AND OTHERS—OPposiTs PARTY 

Land Acquisition Act (I of 1893), 88. 3 (4), 18, 50 
(2) Proviso—Company interested ag tenant tn certatn 
land to be acqutred by Government for company’s 
benefit, whether can demand reference under s. 19— 
Right, if taken away by proviso tos, 50 (2)--Crusl 
Procedure Code (Act V of 1948), 3. 115—Ke/fusal to 
entertain application on erroneous ground that iè 


. is incompetent—L nter ference tn revision. 


The application of proviso to s. 90, ol. (2), Land 
Acquisition Act, must be held limited to cases where 
the provisions of the sub-section itself, which in one 
sense are qualified by the provis», are applicable, 
and it ig a well-estublished canon of interpretation 
that a proviso shall not be construed s0 as. to 
enlarge the scope of the enactmeft when it can fairly 
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and properly be construed, so as not to attribute to it 
this effect. {p.19, col. 1] 

In a case where certain land is being acquired by 
the Govt. on ‘behalf of a company or local authority 
and the company itself is interested as a tenantin 
certain lands to be acquired, the provisions of the 
Land Acquisition Act are applicable and the Collec- 
tor would have toacquire the aggregate of rightsin 
the land including the interest which is claimed by 
the company or local authority at whose costs the 
acquisition is made. Such company or authority is 
therefore a person interested within the meaning of 
8.3, cl. (b) of the Act and it would have aright to 
demand a reference unders. 18. This right is not 
taken away by the proviso to cl. (2) of s. 50. Babujan 
v. Secretary of State (1), relied on. 

Where a Judge refuses toentertain an application 
On an erroneous view that the party at whose instance 
the reference is made has no right to demand the 
reference, the Judge is deemed to have failed to 
exercise jurisdiction vested in him and therefore the 
High Court can, in revision, interfere, 


.O. Rule issued from an order of the Dis- 


trict Judge, Tipperah (Comilla), dated 
March 24, 1939. 


Messrs. Atul Chandra Gupta, Upeñdra 
Kumar Roy and Nani Gopal Das, for the 
Petitioner. 


Mr. S. M. Bose (Advocate-General of 
India), Messrs. Nagendra Chandra Chowdh- 
ury, Jogesh Ch. Roy and Amarendra Mohan 
Mitra, for the Opposite Party. 


B. K. Mukherjea, J.—This Rule is directe 
ed against an order dated March 24, 1939, 
by which the District Judge of ‘Lipperah 
exercising the functions-of the Court under 
the Land Acquisition Act, rejected a refere 
ence made to him by the Oollector of 
Tipperah under s. 18, Land Acquisition Act, 
on the ground that the reference was in- 
competent inlaw. The material facts are 
not in controversy and may be shortly 
Stated as follows: A quantity of land 
measuring 090 acres situated in mouza 
Dharampur, in the District of Tipperah, 
was acquired underthe Land Acquisition 
Act at the cost of the Oomilla Electric Supe 
ply, Ltd,, who are the petitioners before us, 
for the purpose of construction of a power 
house at Dharampur. In the land acguisi- 
tion map, the area acquired was shown 
as divided into 15 plots and in some of 


the plots the petitioner company theme . 


selves claimed to have tenancy and reve- 
nue-free rights. The Collector made his 
award on June 8, 1938, and com pensation 
was given to the petitioner company in 
respect of some of the plots acquired, 
though in respect of others to which also 
the company laid claim, compensation was 
allowed not to them butto opposite Party 
No. 1. - The peitioner company thereupon 
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prayed for areference under s. 18, Land. 
Acquisition Act, and the Oollector did make 
reference to,the Court for determination öf 
the questions as to whether the petitioner 
was entitled to compensation in respect of 
plot No. 13 and also in respect of the alleged 
revenue free rights in respect of plots 
Nos. 13 and 14. The District Judge has 
not decided the case onits merits but has 
rejected the reference on the ground that 
the reference was incompetent by virtue of 
the provision contained in the proviso: to 
8, 80, cl.(2), Land Acquisition Act, accord- 
ing to which the company or the local 
authority for whose benefit the acquisition 
is undertaken is not entitled to demand a 
reference under s. l8of the Act. It is the 
propriety of this view that has been chal- 
lenged before us by the learned Advocate 
un appears before us in support of the 
TULO. 7 
It cannot be disputed that in the present 
case not only was the acquisition made at 
the ınstance, and for the benefit of the 
petitioner company, but they were claim- 
anis also who admittedly had some. interest 
in some of the plots which were the sub- 
ject-matter of acquisiticn. It has been held 
by this Court in Babujan v. Secretary of 
Siate (1), that in such cases all the provi- 
sions of the Land Acquisition Act.are appli- 
cable and the Collector would have to ace 
quire the aggregate of rights iu the land 
including the interest which is claimed 
by the company cr local anthority at whose 
ccst the acquisition is made. Tne peti= 
tioners therefore are persons interested 
Wittin the meaning cf 8.3, cl. (b), Land 
Acquisition Act, and they would have a 
right to demand a reference under s. 18 of 
the Act unless that right has been taken 
away by some other provisions in the Act. 
The contention of the Advocate-General 
who appears on behalf of the opposite party 
is that s. 50, cl. (2), proviso, does take away 
the right and makes it incompetent for such 
local authority or company to demand .a 
reference under any circumstance whatso- 
ever unders. 18, Land Acquisition Act. In 
my opinion, this contention cannot be 
accepted. Section 50, cl. (2), obviously 
contemplates a case where acquisition is 
undertaken by the Government at the cost 
of any company or local authority. The 
mere fact that that acquisition is made for 
their benefit would not bring such a com- 
pany or local authority within the purview 
of the definition of “persons interested” 
as given in s. 3, cl.2, Land Acquisition ^ 
(y4OLd 206, pae : 
© 
S Z 


had 
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Act, and consequently they would not have 
he right ordinarily of appearing before 
ihe Collector or the Court or adducing any 
svidence in the land acquisition proceed- 
ngs. 

- Section 50, cl. (2) purports to remedy this 
disability and it lays down that in any 
proceeding held before a Collector or Court 
in such cases the local authority or coms 
pany concerned may appear and adduce 
evidence for the purpose of determining the 
amount of compensation. The reason is 
plain. It is the company or the local autho- 
rity whohas got to pay the money in such 
cases and it would be unjust to deny them 
the right to.appear and adduce evidence 
which would have a bearing on the amount 
of the compens:tion money, The proviso, 
in my opinion, makes it clear that although 
they can appear before the Collector and 
the Court, they would not have the right of 
demanding a reference and in this respect 
their position is the same as that of the 
Govt, itself. 
affect their rights as claimants in the 
Jand acquisition proceedings, 
express words in sub-s. 2 of s. 50 waich 
would take. away the rights which the com- 
pany or the loval authority might enjoy as 
claimants or persons interested uader s. ib, 
Land Acquisition Act. The application of 
the .proviso must be held limited to cases 
where the provisions of the sub-section 
itself, which in one sense are qualified by 
the proviso, are applicable and it is a well- 
established canon cf interpretation that a 
proviso shall nos 
enlargs the scope of the enactment when 
it-can fairly and properly be-construed, so 
as not to attribute to it this effect, 

_ In this view of the cass I d) not think 
itnecessary to express any opjnion on the 
other point raised by Mr. Gupta as to whee 
ther or not the reference could be treated 
as one made by the Oollector under s. 3, 
Land Acquisition Act. In my opinion. the 
Rule must be made absolute with costs. The 
order.of the District Judge is set aside and 
the case sent back in order that ic may be 
heard and decided on its merits. The hear- 
ing-fee is assessed at three gold mohurs. 

_ Roxburgh, J.—This Rule has been issued 
in respect of an order of the District Judge 
of Tipperah refusing to consider a reference 
purporting tohave been made to him under 
8.1%, Land Acquisition Act, 1894, by the 
Lani Acjnisition Collector at the instance 
of the Electric Supply Company, Comilla. 
Certain land is being acquired by Govt. 
ọn behalf of this company for the purs 
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There arə no. 


be construed s) as to. 


of the Act if 
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pose of its power house and it appears 

that the company itself is interested asa 

te ant in certain of the landsto be acquired, 

The Land Acquisition Oollector had made 

an award, and the company, being die» 

satisfied in respect of the manner in which 

its rights in certain plots had been dealt 
with, moved the Collector to make a refere, 
ence, which he did. ‘The learned Judge has: 
held that the provisions of 8. 50, sub-s. 2 

of the Act are a bar tothe réference being: 
made at the instance of the company, 
and further that the reference could not 
be treated as one made by the Collector’ 
by virtue of his powers under s. 30 of the: 
Act. For the petitioner it is contended 
before us thatthe company is a ‘person 
interested’ within the meaning of the 
definition in s. 3 (b) of the Act and is 
entitled under s. 18, as such, to require 
a. reference to be made. It is urged that 
the proviso to s. 50 (2) of the Act 
relates tothe terms of sub-s,2 itself by 
which a special right is given to a com- 
pany on whose behalf land is being. 
acquired to appear and “adduce evidence 
for the purpose of determining the amount 
of compensation.’ It is contended that 
the proviso merely makes it clear that 
the grant of this right does not itself 
include a right to demand a reference 
under s. 18, and that it is not intended: 
by the proviso to restrict any-right which 
a company may otherwise have as an 
‘interested person, It is further urged for- 
the petitioner that the learned Judge: 
should at any rate have dealt with the’ 
matter ag on a reference made under 8.830 
of the Act. The opposite party No. 1, who ' 
is interested as a mortgagee, contends’ 
that the proviso to s. 50 (2) should be 

treated as a full substantive provision - 
barring in all respects a right to require - 
a reference, and thats. 30 has no applis ' 
cation. It is also contended that this is: 
not a proper case for action under s, 119, 

Civil P. O. The other opposite parties 

adopt the same arguments. 

There are two main questions for decis 
sion, first whether a company on whose 
behalf land is being acquired is a ‘person 
interested’ within the meaning of 8, 3 (b) 
it has an interest in ¿the 
lands that are the subject of acquisition, 
and secondly, whether the proviso to 


s. 50 (2) takes away in respect of such 


a company the right given to persons 


interested to require a reference to he 
made. The correct procedure to be fol- 
lowed in. case. whefe land is being. 
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acquired on behalf of a local authority 
or company which itself has some inter- 
est in the land to be acquired has been 
laid down in Babujan v. Secretary of State 
(1) where it is pointed out that the Act 
cannot be employed in order to acquire 
only part interests, but that all the interests 
in the land in question must be acquired, 
The learned Judges in deciding that case 
expressly used the argument that the 
Municipality ought to have a right of 
reference in respect of a dispute as to 
apportionment if they failed before the 
Collector and that they must have this 
right as persons interested. They also 
relied on an examination of the provisions 
ofthe Actto show that the land was in 
the first instance acquired by Govt. that 
it vested in Govt. and that there was 
nothing to prevent Govt, from acquiring 
the land and then dealing with it in any 
Manner it chose, Thus the first question 
for decision is clearly settled by the aboye 
decision and there can be no doubt that 
in the circumstances at present being 
considered the company is a person inter- 
ested, as defined in the Act, and is entitled 
to require a reference under s. L8 
unless that right is restricted by the terms 
of the proviso to s, 50 (2). 

Tce proviso in question was not referred 
to in Babujan v. Secretary of State (1) as the 
case came up on appeal from an &ward ; 
but, as has been stated, the learned J udges 
founded their decision in part on an 
argument that the Municipality could have 
demanded a reference if the case had 
been determined against them by the 
Collector. The right given by s, 50 (2) 
to the company to appear and adduce 
evidence for the purpose of determining 
the amount of compensation is one quite 
independent of any right they may have 
88 persons interested; ordinarily, the acquir- 
ing authority will probably not be a pere 
son interested. A proviso to a clause is 
inserted to restrict the full Operation of 
that clause; if it is intended to affect 
other provisions elsewhere in the Act, we 
may expect it to contain some reference 
to them ; if it is intended to be of general 
effect covering the whole Act, we may 
expect it to be inserted as a separate sub- 
Btantive provision. In my opinion, the 
proper interpretation of the proviso to sube 
S. 20f s. 50of the Act is that it relates 
only to that sub-section and makes it clear 
that a company or local authority has 
not been granted a power to .demand a 
reference as to compensation, by virtue of 
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the power given therein to appear and 
adduce evidence before the Collector or 
Court on the subject. It is suggested that 
the intention of the Act was to put com- 
panies and local authorities on the same 
footing as Govt. in this matter. Itis not 
necessary here to consider whether the 
Secretary of State (or now, the Province) 
could bea ‘person interested’ but it is 
sufficient to refer to the reasoning adopted 
in Babujan v. Secretary of State (1) with 
reference to the provisions of the Act, to 
emhasize that the position of a company 
or local authority is different from that of 
Govt, The land acquired vests in Govt. 
and is transferred in accordance with the 
terms of the agreement made under s. 4] of 
the Act. 

It may be noted, however, that the terms 
of s. 5-A of the Act which allow a person’ 
interested to object to acquisition proe 
ceedings are rather inappropriate in res- 
pect ota company or local authority for 
whom the land is being acquired, but this 
is no more than saying that there i8 an. 
infelicity in the drafting of the section, 
Jhe section itself was inserted in 1923 by 
an Amending Actto meet a defect in the 
Original Act. In the view taken of the 
matter, ib is nov necessary to decide whe- 
ther the learned Judge should have in any 
event treated the case as one of a refere 
ence under s. 4U, In my opinion, even 
on the view taken by the learned Judge of 
the effect of the proviso to s. 50 \2) it 
would have been a proper exercise ot his 
jJurisdiciion to have treated the reference 
as one under gs, 80 which the Collector was 
Competent to make, It has been held in 
Satish Ch. Singha v. Ananda Gopal (2) that 
such a reference can be made even after the 
compensation money has been paid (which 
is not the case here) AS respects the 
Contention that this is pot a fit case tor 
aclion under s, lə, Civil P.O., it is suffi- 
cient to say that the decision of the learn- 
ed Judge amounts toa decision on a pree 
liminary point of law that he had no 
jurisdiction to entertain the reference, I` 
consider that he was wrong in that view, 
and that therefore he has failed tu exercise 
& jurisdiction vested in him. I agree that 
the Rule should be made absolute. 

D, Rule made absolute, 


i (2) 20 C W N 816; 33 Ind. Oas. 253; A IR 1916 Cal 
4, a 


1940 


| NAGPUR HIGH COURT 
Miscellaneous Appeal No, 125 of 1938 
July 26, 1939 
Ntyoal, J. 
DEWALOO MALI—PLAINTIPR— 
DEOREE-HOLDER—APPRLLANT 
VvETSUS 

GANGA BAT AND cragrs—RrsPonDENTs 

Pre-emption—Pre-emption decree-holder depositing 
pre-emption price within period but withdrawing it 
ón reversal of decree inappeal—In second appeal 
‘trial Court's decree restored—Pre-emption price held 
should be allowed to be deposite?, 

The pre-emption decree made in terms of O. XX, r. 14, 
Civil P. O. is in the nature of a preliminary decree. It 
becomes operative ag a decree dismissing the plaint- 
jfi's suit with costs in case the plaintiff fails to 
pay the full pre-emption price within the time al- 
lowed by the Court. On the other band it becomes 
operative as a decree entitling the plaintiff to claim 
possession of the pre-empted land incase he de- 
posite the pre-emptive price within the prescribed 
time. 

A holder of a pre-emption decree had deposited 
pre-emption price within the prescribed period but 
when the decree was reversed in appeal, he with- 
drew the deposit. In second appeal the decree of 
the trial Court was restored : 

Held, that the decree-holder should be allowed to 
deposit the price because the deposit of the pre- 
emptive price completed the sale in favour of the 
decree-holder and the title passed to him. If there- 
after he withdrew the deposit, the vendor would be 
entitled to claim the price. He could not get back 
his title which had already passed away from him 
unless the decree-holder on demand made by the 
Court declined to pay the pre-emption price. 


KISAN 


Misc. A. from an order of the Court of 
the First Additional District Judge, Akola, 
dated January 19, 1938. 


Mr. W. B, Pendharkar, for the Appellant. 
Mr. V. K. Rajwade, for the Respondents. 


= Order.—This is a decree-holder’s appeal 

from an order passed on January 19, 1938, 
in transferred Civil Appeal No. 38-A of 
1937, by the First Additional District Judge, 
Akola, 

The facts are that the appellant Kisan 
had filed a suit for pre-emption in respect 
of field No. 614 against Bhagai, Damodar 
„and Gangabai. The field belonged to 
_defendant No.2 Damodar who sold it to 
defendant No. 1 Bhagai who in turn sold it 
to Gangabai just on the eve of the inatitu- 
tion of the suit for pre-emption. The plain- 
tif succeeded in the First Court and he 
was ordered to deposit into Court Rs. 100 
any time between the February 15, 1934, 
and March 15, 1934, for payment to defen- 
dant Ne. 1. The plaintiff deposited that 
amount on March 7, 1934, and had thus 
. become entitled to possession of the field. 
Defendant No.3 filed an appeal from that 
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reversed on April 13, 1934. The plaintiff 
thereon filed a second appeal in the High 
Court. The High Court decreed the plaine 
tiff’s suit with costs in all Courts but omitted 
to extend time for depositing the pre- 
emption price. The plaintiff who had on 
Mav 2, 1934, withdrawn the amount which 
he had deposited within the time prescrib- 
ed by the trial Court tendered that amount 
in Court, but the tender was rejected on 
the grcund that the time fixed by the 
original preemption decree had expired. 
The plaintiff's suit was consequently dis- 
missed and his appeal also was unsuccesse 
ful. 

It appears to me that in this case techni- 
cality has been pushed to the extreme. It 
is true that the executing Court cannot 
extend time fixed in the decree for payment 
cf the pre-emption price. The cases relied 
on by the learned Counsel for the respon- 
dents, namely Ambadas v. Laxman (l), 
Jaggarnath Pande v. Jokhu Tewari (2), 
Girdhari Singh v. Bhupal Singh (3), and 
Sukhram Das v. Nazar Muhummad (4), lay 
down the same, proposition, but no case 
has been brought to my notice in which the 
plaintiff obeyed the decree of the original 
Court by depositing the money within time 
as the plaintiff did in the present case. If 
the High Court's decree superseded the 
decree of the original Court and it omitted 
to fix the time within which the money was 
to be paid, the natural inference would be 
that the High Court permitted the plaintiff 
to deposit within reasonable time. If on 
the other hand the effect of the High Courts 
decree was to restore in termsthe decree of 
the original Court, then the direction in 
that decree was obeyed by the plaintiff when 
he deposited the sum of Rs. 100 in the 
Court on March 7, 1934, that 1s, before 
March 15, 1934, which was, the last date fixed 
for payment. [f the plaintiff is held bound 
by the terms of the first Court's decree, he 
must in equity be given the benefit of his 
deposit made within time. The pre-emp- 
tion decree made in terms of O. XX, r. 14, 
is in the nature of preliminary decree. As 
pointed out in Jaggarnath Pande v. Jokhu 
Tewari (2), it becomes operative as a 
decree dismissing the plaintiff's suit with 
costs in case the plaintiff fails to pay the 
full pre-emption price within the time 


(1) 19 NL R 8; 71 Ind. Oas. 401; A IR1923 Nag. 


10. 
9) 18 A 223; A W N 1896, 43. 
63) 45 A 456; 74 Ind. Oas. 145; A IR 1923 AIL 


16. 
(4) 6 L 316; 89 Ind. Oas. 163; AT R 1925 Lah. 380; 


~ decree and succeeded in getting that decree 26 PLR 183; 7 L LJ 161. 
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` “allowéd by the Court. On the other hand it 
' becomes operative as a decree entitling the 
-plaintiff to claim possession of the pre- 
‘empted land in case he deposits the pre- 
emptive price within the prescribed time, 
On March 7, 1934, when tke plaintiff de- 
posited the pre-emptive price, there was in 
the eye of law a final decree in his favour. 
‘That final decree was vecated as the result 
of the lower Appellate Oourt’s diemissal 
of the plaintiff’s ‘suit. When the High 
Court restored the original Oour.’s decree, 
the final decree as the result of the deposit 
of March 7, 1934, was also antomatically 
restored. The fact that the plaintiff with- 
dréw the amount after the dismissal of the 
‘suit by the lower Appellate Court is incon- 
‘sequential so far as his substantial right 
‘to recover possession of the pre-emptive 
land is concerned. The deposit of the pre» 
emptive price ccmpleted the sale in favour 
of the plaintiff and the title passed. If 
thereafter he ‘withdrew the amount, the 
‘vendor would be entitled to claim the price. 
~He cannot get back his title which had 
already passed away from him unless the 
-plaintiff on demand made by the Oourt 
‘declined to pay the pre-emption price. 

As the plaintiff tendered the amount which 
he had once deposited but had withdrawn 
-because the vendor refused to accept that 
‘amount and his suit also was dismissed in 
‘the lower Appellate Court, it ought to have 
been allowed to be deposited in the Oourt. 
‘The lower Appellate Courts order is set 
-aside and the Court of first instance is 
:directed to accept the deposit made by the 
‘plaintiff. Igrant the plaintiff one month's 
time for depositing the amount in Oourt. 
If he fails to deposit within time, his suit 
will be dismissed with costs. 

The respondents will pay the costs of the 
‘appellant in all the -Courts, Counsel's fees 
Rs. 15; 

D. ; Appeal allowed. 


LAHORE HIGH COURT. 
` Civil Revision No. 8x8 of 1938 
February 3, 1939 
TEK OnaND, J. 
RAM RATTAN—Petitionge 
versus 
. u . Lala DINA NATH, OFFICIAL 
RECEIVER, GURDASPUR—Responpent 

Civil Procedure Code (Act V of 1908), O. XLVII, 
7. l~ Review on ground that: decision was wrong on 
. merits—While preparing schedule under s, 80 (b), 
: Provincial -Insotvencye Act (V of 1920), Official 
Receiver coming to conclusion that alleged debt was 
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genuine but -unsecured — Decision, tf‘ altra vires—< 
Appeal under 8, 68, Provincial Inaoleency Act :V of 
1920)—Review under O. XLVII, r.1, tf juS8tified— 
Revision under e. 75, Provincial Insolvency Act (V of 
1920), if matntainable—Reviston 1f can be treated as 
ee oe 8. 115, Civil Procedure Code (Act V of 

The words “any other sufficient cause” in yr, 1, 
O. XLVII mean a reason sufficient on grounds at least 
analogcus to those specified immediately previously ; 
.anda Oourt hearing an application fora review has 
therefore no power to order a review upon the ground 
-that the decision was wrong on the merits. 72 Ind. 
Oas. 566 (2), followed, {p. 24, col. 1.) _ 

In order to prepare the schedule (under the powers 
delegated to him under a. &0(b) of the Prov. Ingol, 
Act) the Receiver has to decide whether the debt was 
actually due, and if so, whether the whole or a part 
0f it. was unsecured. Where he accordingly holds 
an enquiry into these matters and comes to the con- 
clueion that the debt was genuine, but that no part 
of it was secured. The proceedings before the ` 
Receiver cannot be said to have been misconceived 
-orthe order passed by him ultra vires. Appeal 
against the Receiver's order lies to the District Judge 
‘under s. 68 at the instance of the creditor whois an 
aggrieved person. It cannot, therefore, be said that the 
“appeal” is misconceived or that there was apy error, 

. patent on the record, which could-justify a review 
under r. 1 of O., XLVII, Civil P. CO. 142 Ind. Cas, 
640 (3), 78 Ind, Cas,-1017 (4) and 146 Ind. Oas. 204 (5), 
distinguished. [p. 24,cols.1&2.]_ - 

Revision under s. 75, Prov. Insol. Act-is not main- 
tainable in case where the order was passed in the 
first instance by the Receiver and not by a Court 
Subordinste to the District Judge.. The revision 
may, however, be treated as one under s, 115, Oivil 
P. 0., read with s. 5, Prov. lnsol, Act. 134 Ind. Cag, 
848 (1), relied on. 


C.R. from an order of the District Judge, 
Gurdaspur, dated August 20, 1938. 

Messis, Mehr Chand Mahajan and C. L. 
Aggarwal, for the Petitioner. o R 

Mr. M, L. Puri, for the Respondent. 


Order.—On February 18, 1935, Ganga 
Bishen and his son, Dev Raj, presented an 


-application for their being adjudicated 


insolvents in the Court of the District 
Judge, Gurdarspur, In the application they 
stated that their total assets were worth 
Rs, 53,833, while the debts due by them 


. amounted -to Rs, 90,914. The list of credie 


tors filed by them included the present 
petitioner Ram Rattan, to whom a sum of 
Rs. 10,500 was stated to be due -on foot of 
a pro note and,in a partnership account. 
On August 8,-1935, the Insolvency Judge 
granted the application and adjudicated 
Ganga Bishen and Dev Raj as insolvents, 
The Official Keceiver wae directed to take 
charge of the property of the insolvents 
and prepare the schedule. The Receiver 
called upon the creditors to prove. their 
debts and, on August 20, 1935; Ram Rattan . 
formally applied that the sum of 
Rs, 10,982-3-0 was due to him, out of which 
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Rs. 7,580-3-0 (with interest at 12 per cent.) 
was secured on certain machinery and the 
site of the factory belonging to the insol- 
ven's and the remaining Rs. 3,408 was 
unsecured. Before the Official Receiver, 
the other creditors contested Ram Rattan's 
debt and alleged that the whole of the 
amount claimed by him was fictitious and 
that nothing was really dueto him. An 
enquiry was held by the Receiver in the 
presence of Ram Rattan and the objecting 
creditors and their respective Counsel. 
In the course of this enquiry, Ram Rattan 
produced oral and documentary evidence 
to prove that he had advanced the full 
amount claimed by him. He also relied upon 
a registered deed of partnership to show 
that the sum of Rs. 7,580-3-0 was a charge 
on the machinery and the site of the 
factory. At the conclusion of this enquiry, 
the Official Receiver passed a lengthy order 
on August 7, 1937, finding that Ra. 10,988-3-0 
was due by the insolvents to Ram Rattan, 
but that the partnership deed did not 
create a charge on the machinery and the 
site. He accordingly held that Ram Rattan 
was an unsecured creditor for 
Rs. 10,988-3-0, and he entered him as 
such in the schedule. 

From this order, Ram Rattan preferred 
an “appeal” to the District Judge under 
s. 68, Prov. Insol. Act, alleging that 
the Receiver had erroneously held him 
to be an unsecured creditor for the en- 
tire: amount, and praying that he be held 
tobea secured creditor for Rs. 7,580-3-0. 
The appeal was opposed by the Official 
Receiver. The District Judge held that 
the Receiver had misread the partnership 
deed, on a true reading of which Ram 
Rattan hada charge for Rs. 7,980-3-0 on 
the machinery and site cf this factory. On 
this finding he accepted the appeal and 
directed that the schedule be amended 
accordingly, so as to show Ram Rattan as 
an unsecured creditor for Rs. 3,408 only. 
This order was passed on January 7, 1938. 
In the meuntime the machinery had been 
sold, and out of the sale proceeds Ram 
Rattan was paid Rs. 7,011 (after deducting 
the sale expenses and other incidental 
charges) in accordance with the order of 
the District Judge passed on “appeal.” 

On February 23, 1938, the Official Re- 
eeiver presented before the District Judge 
an application for review of his order of 
January 7, 1938. He contended that the 
“appeal” of Ram Rattan under 8, 68 was 
incompetent and in any case, the matter 
should not. have been summarily tried by 
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the District Judge, but that there should 
have been a regular trial, the pleas of the 
Receiver taken, issues struck, evidence 
recorded and arguments heard. The learn- 
ed District Judge apheld thie contention 
and accepted the review holding that the 
entire proceedings before the Official 
Receiver and himself were misconceived 
and ultra vires. He held that under s. 80, 
the Official Receiver had no power to 
decide whether Ram Rattan was a secured 
creditor to the extent of Rs. 7,580:3-0 nor 
had he himself any power under s. 68 to 
ratify or alter the order piesed by the 
Receiver and that the proper course for 
Ram Rattan was toapply to the Insolvency 
Oourt under s.4 to establish his charge or 
to bring a regular suit for sale of the pro- 
perty, alleged to have been mortgaged to 
him, He accordingly set aside his former 
order of January 7, 1938. By a subsequent 
order, Ram Rattan was directed to refund 
the amount received by him out of the 
gale proceeds of the machinery. 

Against this order a petition for revision 
has basen preferred by Ram Rattan in 
this Court. The petition purported to have 
been made under s. 75, Prov. Insol. 
Act. This section, however, is clearly 
inapplicable as it allows a revision against 
an order of the District Court passed on 
appeal from ap order made in the exercise 
of insolvency jurisdiction by a Court subs 
ordinate toit., Here the order was passed 
in the first instance by the Receiver and 
not by aCourt subordinate to the District 
Judge. The. petitioner's Oounsel conceded 
this and prayed thatthe revision may be 
treated as having been made under s. 115, 
Civil P. O, read with s. 9, Insol. Act : 
Panna Lalv. Official Receiver, Jhansi (1). 
‘The respondent's Counsel had no valid 
objection against it. I have granted this 
‘prayer and treated this asa review under 
s, 115, Civil P, O. 

The first contention raised is that the 
learned District Judge has acted illegally 
and with material irregularity in entere 
taining and granting the review of his 
earlier order of January 7, 1938, on the 
grounds mentioned by him. In my opinion 
this contention is well founded and must 
succeed. The review application had been 
presented under O. XLVII, r. 1, Oivil P. ©. 
(read with 8. 5, Insol. Act), and under 
r. 1 review lies on one or other of the follow- 
ing gorunds: (a) discovery of new and 
important evidence which after the exer- 

(1) 53 A 313; 134 Ind. Ogs. 848; A IR 1931 All. 71; 
(1931) ALI 18; Ind. Rul. (1931) All. 864, E 
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cise of due diligence could not be produced 
at the trial ; or (6) a mistake or error 
apparent on the record; or (c) for any other 
sufficient cause. 

The case obviously did not fall under (a); 
but it was urged by the respondent's 
learned Counss) that there was an error 
apparent on the record, inasmuch asthe 
District Judge had no jurisdiction to adjudi- 
catein the proceedings before him as to 
whether the petitioner had a charge on the 
property of the insolvents for the sum 
claimed, It was further argued that the 
order was manifestly wrong on the merits. 
This last contention is concluded by 
Chhajju Ram v. Neki (2), and it is not 
necessary to discuss it at any length. It 
was held by their Lordships of the Privy 
Council in that case that the werds 
“any otber sufficient cause” in r. i, 
O. XLVII, mean a resson sufficient on 
grounds at least analogous to those speci- 
fied immediately previously ; and a Oourt 
hearing an application for a review has 
therefore no power to order a review upon 
the ground that the decision was wrong on 
‘the merits. 

The only question for consideration thus 
is whether there was any mistake or error 
apparent on the record, which would bring 
the case under (6) above. This depends 
on whether the order of the Receiver was 
passed without jurisdiction and whether an 
“appeal” under s. 68 lay to the District 
Judge, I am unable to see how the pro- 
ceedings before the Receiver and the order 
passed by him that the petitioner was an 
unsecured creditor for Ra. 10,988&3-0, were 
ultra vires. As stated already, the debtors 
in their petition for insolvency had includ- 
ed the petitioner in the list of creditors 
and had stated that a sum of Re. 10,500 
was due to him as en unsecured debt. 
‘The petitioner had claimed that a part of 
the debt amounting to Re. 7,580-3-0, was 
‘secured and the remaining Re. 3,408 was 
unsecured. The other creditors, however, 
had denied the genuineness of the entire 
debt and had alleged that it was wholly 
fictitious. In order to prepare the schedule 
(under the powers delegated to him under 
e; 80 (b) of the Act) the Receiver had to de- 
cide whether the debt was actually due, 
and if so, whether the whole or a part of 
it was unsecured. He accordingly held an 


énquiry into these matters and came to the 

(2) 3 L 127; 72 Ind. Cas. 566; A I k 1992 PO 112: 
ATT A 144; 30 ML T 295; 26 OW N 697:41PLRPO 
1922; 3 P L T 435; 18 LW 37; 17 P W R 1922: 43ML 
J 332; 24 Bom. L R 1238; 4U P LR @ 0) 99; 360 L 
J 459 (P 0.) 
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186 I O 


conclusion that the debt was genuine bnt 
that no part of it was secured. It is difi- 
cult to see how, in these circumstances, 
the proceedings before the Receiver can be 
said to have been misconceived or the order 
passed by him ultra wires, It is, however, 
strenuously argued by Mr. Mukand Lal for 
the respondent that in any case no appeal 
against the Receivers order lay to the 
District Judge under s. 68 at the instance 
of the petitioner. That section, however, is 
very wide in itsterms. It runs as follows: 

“Tf the insolvent or any of the creditors or any 
other person is aggrieved by any act or decision of 
the Receiver, he may apply to the Court and the 
Court may confirm, reverse or modify the act or 
decision complained of, and make such order as it 
thinks just ” 

That the petitioner was a “person aggriev- 
ed” by the order of the Receiver, it cannot 
possibly be and has not been denied, That 
the order in question was a ‘‘decision” cf 
the Receiver is beyond question. That the 
“decision” was not ultra vires of the 
Receiver has already been held above. [ 
cannot, therefore, see how it can be said 
that the “appeal'’ was misconceived, or 
that there was any error patent on the 
record, which could justify a review under 
r. lof O., XLVII. It may be that the peti- 
tioner had another remedy against the 
order of the Receiver open to him by way 
of moving the Court under s. 4 to declare 
him to be a secured creditor. It may also 
be, that the Tistrict Judge himself at the 
hearing of the “appeal” unders. 68 might, 
if he thought that the materials on the 
record were insufficient to come to a Satis- 
factory decision, declined to adjudicate 
upon the alleged right of the petitioner and 
directed him to seek his remedy under s. 4. 
But in this case he did not think it fit to 
do so, apparently because the decision 
really turned upon the interpretation , of 
certain clauses of the partnership deed, 
which was already before him, No objection 
was raised by the Official Receiver at the 
time of the hearing of the appeal that he 
had any fresh pleas to raise, or additional 
evidence to lead and that a further enquiry 
was necessary. Nor did his Counsel urge 
that the Receiver’s order had been passed 
without jurisdiction. He merely urged that 
the interpretation put on the deed by-the 
was 
correct. In these circumstances, if was 
not open to the Receiver to turn round 
later when the decision went against him 
and say that the matter should have 
been tried afresh bythe District Judge on 
a petition under s. 4, I am, therefore, unable 
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to see that there was any error of law 
patené on the record, which brought the case 
within the narrow limits of O. XVII, r.1. 
Mr. Mukand Lal referred me to Gujarmal 
Kundan Lal v, Nanak Chand Kalumal 
(3), but there the facts were entirely 
different. 

The learned District Judge bas relied 
upon Villappa Chettiar v. Ramanathan 
Chettiar (4), but that case is clearly dis- 
tinguishable, There, the Official Receiver 
had entertained an application by a stran- 
ger, whe objected to the sale of certain 
property as the property belonging to the 
insolvent on the ground that the applicant, 
and not the insolvent, was its owner. The 
adjudication of sucha claim was entirely 
oufside the powers of the Receiver, and 
clearly he had no ‘jurisdiction to entertain 
it. Besides relying on this ruling, Mr. 
Mukand Lal referred me to Bala Venkata- 
rama Chetty v. Angathayamal (5), but in that 
case also the question decided by the Re- 
ceiver related toa claim, put forward by 
the insolvent’s wife to a share 
house. Here, the facts and circumstances 
are entirely different, and none of these 
cases is of any assistance. 

For the reasons given above, I have no 
doubt that the learned District Judge 
acted illegally and with material irregu- 
larity in entertaining and accepting the 
application for review of his former order. 
I accordingly accept this petition, set 
aside the order of the District Judge, dated 
August 20, 1938, and restore his order of 
January 7, 1938. But in the circumstances 
I leave the parties to bear their own costs 
in this Court. Before concluding, I wish to 
make it clear that this order should not be 
taken as containing any indication of the 
opinion of this Court on the validity or 
otherwise of the petitioner's charge on the 
machinery and the site of the factory. It is 
stated that a petition under s. 53, Insol. Act, 
is pending before the Insolvency Jndge 
in respect of this very transaction. That 
petition: will be enquired into and decided 
by the Judge on its own merits. 

D, l Petition accepted. 


(3) 14 L 453: 142 Ind. Oas. 640; A I R1933 Lah, 476; 

34 P L R400; Ind, Rul. 1933) Lah 228. i 
(4)47 M 446; 78 Ind. Cas. 1017; A IR 1924 Mad. 

TH 46 MLJ 80; 19 L W 251; (1994) M W N 
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CALCUTTA HIGH COURT 
Appeal No 272 of 1938 

; July 7, 1939 

B. K.MUKHERIRA AND Roxrrron, JJ. 
MONINDRA MOHAN BANERJEE AND 
OTHERS— P LAINTIFFS— APPELLANTS 
, mersus ; l 
SHAMNAGAR JUTE FACTORY Co, Lro., 
Dergenpant No 2 AND ANOTARR—DEFENDANT 
. No. 1—Responnents 

Hindu Law—Religious endowment — Public deity— 
Hindu public of locality,t? shebaits de jure—Sutt on 
behalf of Hindu nublic far declaration that surt land 
is property of idols, that it ia public place of worship 
— Deity and proprietors of land, if necessary parties 
—Additional praver for declaration of plaintiff's 
right to build temples— Deity, if necessary party. 

Tn‘ case of a public deity, the public andoubtedly 
have aright of worship but from that it does not 
necessarily follow that they are the shebaite of the 
deity inthe sensethat they are the only people to 
managethe temporal affairs of the deity and look 
after its worship. Hindu public of the locality do not 
constitute shebaite de jure. a 

Where the plaintiffs’ have instituted the suit in the 
capacity of persons interested in the worship of the 
deities and not ag shebatits or as representatives of 
the idols, it is quite competent for them to sue for a 
declaration that the property in suit belonged to the 
idols. The deity is not a necessary party tosuch a 
suit though it may be desirable to make ita party 
so that the decision might be made conclusive and 
binding for all time to come, Similarly, the plain- 
tiffs are entitled to have a declaration in this suit 
that the land in suit is a public place of worship and 
that they have aright to use it as such, The deity 
would also not be 8 necessary party toa suit for a 
declaration of this character. h | 

Similarly it is not right to dismiss the suit on the 
ground that the zemindars who are recorded pro- 
prietors of the Jand are not made parties to the suit, 
If, however, there is an additional! prayer for declara- 

tion of plaintiff's right to build temples on the land, 
the declaration can be given only in the presence of 
the deity. 108 Ind. Cas, 361 (1), relied on, 


A. from the Appellate decree of the Addi- 
tional District Judge, 24-Parganas, dated 
December 3, 1937. 


Mr. Apurbadhan Mukherjee, for the Ape 
pellants. l 

Dr. Radha Binode Pal Messrs. Bibhuti 
Bhusan Bhattacharji, Amal Kamar Mukher- 
jee and Khagendra Nath Ganguly, for the 
Respondents. 


B. K. Mukherjea, J.—This is an appeal 
by the plaintiffs who instituted a sult on 
behalf of themselves as well asthe Hindu 
public of Garulia in the Court, of the 
2nd Munsif at Sealdah for certain deciarae 
tions a8 well as consequential reliefs. There 
were two defendanta to the suit; 
the first being the Commissioners of the 
Garulia Municipality and the second the 
Shamnagar Jute Factory, Ltd. The plain- 
tiffs’ ‘case in substance is, that on a small 
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plot of Jarid which constitutes dag No. 12/34, 
in Khatian No. 85 of mouza Garulia, there 
exists thres sivalingas which are 
worshipped by the Hindu pnblic of the 
locality from time immemorial. The said 
idols have no pucca temples and as birds 
from ‘overhead electric wires drop bones 
and other unclean objecis on the idols and 
thereby: defile their sanctity, the "Hindu 
public decided to build a pucca temple over 
the deities and having raised money by 
public subscriptions applied to defendant 
No: 1 for ‘sanction. The Municipality 
refused sancticn on the ground that defen- 
dant No. 2,the Shamnagar Jute Factory, 
Ltd., had asserted title to this land aud 
had objected to any building being erected 
thereon. In spite of the refnsal of the 
sanction, the plaintiffs, it is said, actually 
laid the. foundation stone of the building 
on a Saraswati puja dav, but thongh no 
building was actually erected, the Munici- 
pality started prosecution under s. 501, 
Ben. Municipal Act. l 

The plaintiffs assert that defendant No. 2 
have no title to the land whick is a dedicate 
ed land belonging to the idols and had 
been used as.a place of public worship by 
the Hindu public from time immemorial. 
Defendant No. 1, it is said, had no right 
to Tefuse sanction on the ground of the 
alleged want of title, and its refusal was 
ultra vires. 

. The ‘pravers in the plaint stand as fol- 
lows; (a) That the land in dispute mav-be 
declared to be the debasthan of the Siva- 
linga deities and a public place of worship 
of the Hindu public and that tho public 
had. acquired an absolute and indefeasible 
right.to tbe use of the same asa debasthan 
by long and uninterrupted user from time 
immemorial and to build the temples of the 
deities and for a declaration: that the 
_Shsmnagar Jute Factory bas no right and 
title thereto.or any right to interefere with 
the building of tbe temple on the disputed 
land; (b) for a declaration tLat the action 
of the defendant Municipality in refusing 
sanction’ for the construction of the temple 
of the deities was illegal and ultra vires; 
(e) fora declaration that the action of the 
defendant in prosecuting the plaintiffs 
under s. 501, Ben. Municipal Act, was 
illegal; (d) for an injunction restraining 
the defendant Municipality from proceeding 
with the prosecution; (e) for an injunction 
upon the defendants from interfering with 
- the public right of worehip and entry on 
the land; if) For cests of the suit, and (g) 
for any other relief to which they might bė 
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entitled under law. Both the defendants 
contested the suit and their defences in 
substance were that the suit was not maine 
tainable in the absence of the Telinipara 
and Halishar zemindars who are ths record- 
ed proprietors of the land in suit. It was 
said further that stvalingas were not on 
the land from time immemorial nor were 
they public deities; but two of them bee 
longed to one Basanta Kumar Banerjee and 
the third which is a broken one belonged 
to one Swarup Das. Defendant No, 2 asserted: 
a leasehold right tothe land in suit under 
a purchase from a previous lessee and it 
was contended that the plaintiffs had no 
right or title tothe land. Defendant No. 1 
put in a further contention that their refusal 
of sanction was justified and: the suit 
against the Municipality cou'd not proceed 
without a notice under s. 535, Ben. 
Municipal Act. 

The Munsif who tried the suit, dismissed 
the suit against defendant No. 1 on the 
ground of want of notice under s, 535, 
Ben, Municipal Act. As against defene 
dant No, 2, the suit was decreed. The suit 
land was declared to be a debdasthan and 
a public place of worship of the Hindu 
publie and it was held that the public had 
absolnte right to use the same as a debase 
than and to build temples of the deities, 
It was further declared that the defendant 
No.2 had no right or title to the land in 
suit and an injunction was given restrain- 
ing them from interfering with the public 
right of worship and entry on the suit land 
or building on the same. Against this 
decision an appeal was preferred by defen- 
dant No. 2 which was numbered ` Title 
Appeal No, 77 of 1937. The plaintiffs also 
preferred another appeal which was Appeal 
No. 85 of 1937 against the part of the 
judgment which dismissed the suit against 
the Municipality. Both these appeals were 
heard together by the Additional District 
Judge of 24-Parganas and were disposed 
by one and the same judgment. The 
appeal preferred by defendant No. 1 was 
allowed, and that filed by the plaintiffs 
was dismissed.’ The lower Appellate Court 
dismissed the whole. suit on the ground 
that it was not maintainable in law. It was 
held by the learned Additional Dis- 
trict Judge tbat the plaintiffs who are 
neither the shebaits nor representatives of 
the deities, could not maintain the suit for 
establishment of the idol’s title to any 
property and it was necessary to make the 
deities parties to the- suit. It was held 
also tha’ declaration could be given 
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unless the Telinipara: and the.Halishar 
zamindars who were recorded as 
proprietors of the land in suit in the 
settlement records were made parties to 
the suit. As. the suit was not maintainable 
in’ the form it was presented, it was not 
- necessary for the learned Judge to decide 
the other question as to whether the suit 
could . proceed against defendant No. 1 
without any notice under s. 535, Ben, 
Municipal Act. It is against this decree 
of dismissal that the present second appeal 
has. been preferred. 

. On hearing the learned Advocate on both 
sides, it appears to me that the plaint was 
undoubtedly defective but at the same time 
the defects were not of such a character as 
would justify a dismissal of the entire suit. 
From the plaint as it is framed, it is quite 
obvious that the suit was not instituted by 
or on behalf of the deities, It would have 
been quite in order if the deities them- 
selves had brought the suit through the 
plaintiffs as their representatives. They 
might have prayed for a declaration of 
their title to the property in suit and for an 
injunction restraining the defendants from 
interefering with their possession and user 
ofthe same. As the plaint stands, however, 
the plaintiffs who claim to represent the 
Hindu- public of Garulia, come in not as 
shebatts or as representatives of the idols 
but a8 worshippers and some amount of 
confusion has been introduced in the plaint 
by mixing up the rights-of the deities and 
those of the ‘worshipping public. From 
para.9 of the plaint as well as from praver 
(a)-it will appear that the plaintiffs want 
in the first place that the land in suit might 
be ‘declared to be a debasthan of the idols 
‘and in the second place they want to be 
declared that it is a public place of worship 
and that the Hindu public has, by prése 
cription, acquired an indefeasible right to 
use the same and. to build temples upon 
it. The right to build temples is, therefore, 
claimed by the plaintiffs as members of the 
public as a part of their rights as worship- 
pers. Itis not claimed by or on behalf of 
deities as a necessary adjonct of the pro. 
vrietary right which the deities might have 
had in the land in suit. I cannot accept 
the rroposition of law put forward by Mr. 
Mukherjee that as the deities are said to be 
public deities, the Hindu public of,the locali- 
ty constitute shebaits de jure. Incase of a 
public deity, the public undoubtedly have a 
right of worship but from that it does not 
necessarily follow-that they are the shebaits 
-of the deity in the -gense that they are the 
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only people to manage the temporal affairs 
of the deity and look after its worship. As 
a matter of fact no such case was 
attempted to be made ‘in the plaint 
which proceeds on the footing that it is 
a public place of worship and the rights 
of user which the public have got carry 
with them the right to build temples 
upon the land Accepting therefore the 
position that the plaintiffs have instituted 
the suit in the capacity of parsons interested 
in the worship of these deities and not as 
shebaits or a8 representatives of the idols, 
I think it was qnite competent for them 
to sue for a declaration that the property 
in suit belonged tothe idols. This is clear 
from the decision of tha Judicial Committee 
in Abdur Rahim v. Abu Mahomed Barkat 
Ali (1). The deity is not a necessary 
party to such a suit though it may be 
desirable to make it a party so that‘ the 
decision might be made conclusive and 
binding for all time to come. Similarly, the 
plaintifis are entitled to have a declaration 
in this suit that the land in suit is a public 
place of worship and that they have a rigat 
to use it as such. The deity would also nog 
be a necessary party to a suit fora 
declaration of this character. 

The learned Additional District Judge was 
also not right in dismissing the suit on the 
ground that the Telinipara and Halishar 
zemindars were not made parties to the 
suit. It is true that the decision would. not 
bind them but the euit- could not be thrown 
out on that ground. It was incumbent upon 
him to decide the rights of the .parties 
actually before him The provisions of O. I, 
r. “9, are quite imperative on this point. 
Difficulties, however, arise with regard to the 
other declaration which the plaintiffs prayed 
for, namely that they havea right to build 
temples on the land in suit. If the claim 
was made on behalf of the deities, no ques» 
tion would have arisen but the claim is 
made on behalf of the worshippers and as it 
involves an alteration of ths present state 
of affairs which is said to be continuing from 
time immemorial, I think that the declaration 
can be given only in the presence of the'deity. 
We therefore intimated to the learned 
Advocate for the appellants that we would 
be prepared to send the case back to the 
trial Oourtif he was willing to amend. the 
plaint and make the deity a party to the 
suit, but he did not choose to accept our 


1) 55 I A 96: 108 Ind. Oas. 361; A IR 1928 PO 16; 
55°C 519; 9P LT 65; LL T 40 Cal. 19; 27 L W 339; 
32 O-W-N 482; 26 A L J 404; 54M -L J 609; 30 Bom, L 
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Suggestion. On the other hand, he insisted 
On a decision by the Appellate Cotirt On thé 
part of his ase which might Procee 
without the deity belag made a party, 
He agreed, therefore, to delete all his prayérs 
in the pla‘nt which relate to the efection of 
the temple over the land in suit and confined 
hië prayer& toa declaration that the land 
ih -suif belonged tothe deity and that it 
was a public place cf worship which could 
be used by the public. [n these circum- 
stances, the Municipality becomes an 
unnecessary party and the suit will stand 
dismissed against tkem on thig ground, 
keeping open all tke other questions relating 
to the legality of their decision as regards 
tte sanction for the propcsed building, 

The result is that the judgment and 
the decree in Appeal No.77 of 1937 will 
be set aside and the case will be sent 
back: for a te-hearing of the appeal by 
the Court below on tke points mentioned 
above, namely whether the land in suit ig 
tte debasthan and belongs to the three 
sivalingas and whether it is a public place 
of worship and the plaintiffs and the other 
members of the Hindu public have a right 
of worship. The question whether the 
plaintifis have a right to erect a temple on 
the land in suit will remain open, Defen- 
dant Ne. 2 will have no costs in anv. of 
the Courts. Further costs will abide the 
result. Defendant No.1, however, will get 
their costs from the plaintiffs in all the 
Courts, the hearing-fee in this Court being 
assessed at one gold mohur, 


Roxburgh, J.—I agree, 
D, Case remanded, 


PATNA HIGH COURT 
Oivil Revision No. :93 of 1938 
l February 15, 1939 
MOHAMMAD NOOR AND DHAVLR, JJ. 
BIBI ZOHRA— PETITIONER 

= versus 

BIBI HABIBUNNISSA— Oppositg PARTY 

-Muhammadan Law—Waqf—Mutwalli, appointment 
of—Power of Kazt—Power of District J udge to ap- 
point. mutwalli-in summary proceedings — Whether 
can in summary proceedings decide that certain per- 
son was to be appointed mutwalli under waaqf deed, on 
death of last holder—If can appoint deputy mutwalli 
during minority of rightful mutwalli — Power-of- 
attorney given to mukhtar-am by mutwalli ceases 
on his death—Mukhtar-am has no authority sub- 
sequenily to hand over estate to another person accord- 
ing to instructions of deceased —. Person tos whom 
estate is handed oref.cann& assume office of mutwalli- 
ship—Person having right to be. appointed mutwalli 
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during mitiority of righful mutwalli — His right ts 
forfeited on his repudiation of waat. Wa 
ndér the Muhammadan Law, the Kazi has power 
tö appoint a mutwalli when a vacancy occurs and 
hen is noné to take office under the terms of a 
waqt or when the mutwallishin devolves under the 
deed of waqf upan a minor, The District Iudgé by 
virtue of his officeis vested with the general powers 
ofa Kazi under the Muhammadan Law, and when 
there isa vacancy in the office of a mutwalli, thé 
District Judge in his discretion may nominate 4 
mutwalli, but he has no power ina summary pro- 
ceeding toannoint another mutwalli in place of one 
who isin office, This can only be done ina suit 
instituted either under the Religious Endowments 
Act of 1863 0r under s. 92, Civil P. O. When. how- 
ever, two persons each claim to be the mutwalli, the 
disputa between them is one of a civil nature and 
must hê decided in an ordinary civil suit, The 
Vindication of individual rights is not a matter 
for decision either under s 92, or under the pro- 
visions of tha Religious Endowments Act. The 
appointmént of a mutwalli by a District Judge in 
á sumiiiary proceeding is not appealable, and such 
appointment should he made in cases of emergency, 
and by the very nattire of it must be subject to the 
result of any suit which may be instituted by any of 
the parties who claim adversely to one another to be 
the mutwallt, or subject to the result of any 
suit which thay be instituted either under s. 99, 
or tinder the provisions of the Religious Hndow- 
inents Act. [p 30, col. 1; p. 31, col. 2; p. 32, col. 1.) 

Oase-law reviewed. 

The District Judge has no power in summary pro- 
ceedings to decide that certain person was to be 
mutwallt onthe death of the last mutwalli, under 
the wagf deed. Such a derision can only be given 
in a properly constituted suit. His order further that 
adeputy mutwalli should be appointed during the 
minority of the rightful mutwalli is also wrong. A 
deputy mutwalli presupposes a mutwalli. The 
minority makes it impossible for him to depute any- 
body else to work as the mutwalli. [p. 32, col. 2.) 

Power-of-attorney given by a mutwallé to mukhtar- 
am comes to an end on the death of the mutwalli 
and mukhtar-am has, therefore, no authority to hand 
over the wagf property to another person according 
tothe instructions of the deceased mutwalli. The 
person to whom the estate in handed over, cannot be 
said to have assumed the office of the mutwallé. : 

Even though the wagf deed provided that certain 
person shoald be appointed mutwalli during the 
minority of the rightful mutwalli, if such person 
ae the wagf, he forfeits any claim to that 
office. 


O. R. against the order of the District 
Judge, Darbhanga, dated August 24, 1938. 


Messrs. Hassan Jan and Azizullah, for 
the Petitioner, 

Sir Sultan Ahmad, Messrs. Murari Prasad 
and Syed Ali Khan, for the Opposite Party. 


Order.—This is an application against 
an order of the District Judge of Darbhanga 
directing that a deputy mutwalli of a waqf 
be appointed in the manner indicated in 
the order. The facts are these. One Sheikh 
Shukrullah along with cne of his wives, 
Zaibunissa, made a waqf of certain proper- 
ties for religious and charitable purposes. 
By the wagf deed he appointed himself to 
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be the mutwalli for his life; on bis death his 
wife, Zaibunissa, if she was alive, then, was 
to be the mutwalli, and after her, Wajihud- 
din, a son of his ‘from another wife 
Habibunissa, was to be the mutwallt. In 
case Zaibunissa died during the lifetime of 
Shukrullah, Wajihuddin was to be the 
mutwalli if a major at the time of Shuk- 
rullah's death; but if te (Wajihuddin) be 
a minor at the time, then till be attained 
majority, Mst. Bibi Zohra, daughter of 
Sheikh Shukrullah from Zaibunissa was to 
be the mutwallz, but on his (Wajihud- 
din’s) attaining majority, he was to become 
the mutwallt and the mutwallishtp of Bibi 
Zohra wasto terminate. Wajihuddin was 
given power to nominate the mutwalli after 
him from among the male members of 
the family of Shukrullah, and each suc- 
cessive mutwalli thereafter was given a 
similar power. This was to continue as 
long as capable and honest male members 
of the family of Shukrullah were available. 
In case of extinction of the male descen- 
dants of Shukrullah, female members of 
his family who would be found capable 
were to be nomiaated mutuallt in accord- 
ance with the aforesaid arrangement, and 
the power of nominating successors was 
given to them also. Wajihuddin died 
during the lifetime cf Shukrullah, who 
continued to work as mutwalli till his 
death in December, 1929. Thereupon Zaib- 
unissa, became the mutwallt. Her right to 
the mutwalliship was disputed by her co- 
widow Habibunissa who applied to be the 
mutwalli, but the District Judge in a 
proceeding (Miscellaneous Case No. 30 of 
1930) overruled the objection of Habib- 
unissa. Zaibunissa continued as mutwalle 
till her death. 

It appears that towards the end of the 
yaar 1935, one Razid Ali applied to the 
District Judge of Darbhanga for action 
under Act XiV of 1920 or Act XLII of 1923 
Calling upon the mutwallt, Mst. Zaibunissa, 
to submit accounts. Accounts were sube 
mitted on February 10, 1936, and they 
were being examined when Zaibunissa 
died on May 23, 1938. Musammat Zohra, 
the daughter of Shukrullah and Zaibunissa, 
appeared in that proceeding and intimated 
tothe Oourt that her mother was dead, 
and stated that according to the deed of 
wagqf she had succeeded to the mutwalliship 
of the waqf and had taken charge of it 
from the mukhtar-am, who had rendered 
all accounts to her, She asked that her name 
should ‘be substituted in the proceeding in 
Place of the deceased Met. Zaibunissa, Tc 
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this Mst. Habibunissa, widow of. Sheikh 
Shukrullah objected, Her case was that 
according to the deed of waqf, Abdul Hai, 
son of Shukrullah from her, was entitled 
to be the mutvalli after the death of 
Zaibunissa, and she prayed that the 
application of Bibi Zohra be rejected and 
Abdul Hai who was then a minor be 
recognized as mutwallt. Having on the 
death of Shukrullah been appointed 
guardian cf the properties of Abdul Hai, 
Wabibunissa applied to be appointed 
guardian of the waqf properties also. By 
an order dated June 18, 1938, the District 
Judge held that on a true construction 
of tue waqf deed Abdul Hai was the 
rightful mutwallt, but that as he was a 
minor aged only about 12 years, some 
deputy mutwalli should be appointed to 
act in bis place during his minority. He 
called upon both the parties to covenea 
meeting of the local public interested in 
the wagf and to place before him by June 
30, the opinion of the majority asto who 
was themost proper person to be appointe 
ed deputy mutwalli. On June 30, Mst 
Habibunissa filed a petition stating that 
the meeting was held and by a resolution 
she was appointed the deputy mutwalli, 

In the meantime Mst.. Zohra filed the 
present application for revision in this 
Court. Further proceedings in the lower 
Court were stayed by an order of this 
Oourt dated June 29, 1938 ; and by another 
order, dated July 29, 1938, the revision appli- 
Cation was admitted for hearing and it was 
ordered that the District Judge when he 
appointed a deputy mutwalli should 
appoint that person tobe the Receiver of 
the waqf also so that the interest of the 
wagf property also might be fully 
safeeguarded. This order was to remain 
in force pending the hearing of the civil 
revision application. By an order dated 
August 21, 1938, the District Judge accord- 
ingly appointed Maulvi Halim Raza to be 
the deputy mutwallt and Receiver till the 
disposal of tnis revision application. 

Mr. Hasan Jan who has appeared on 
behalf of the petitioner, Bibi Zohra, has 
contended that the District Judge had no 
jurisdiction in a summary proceeding to ape 
point a deputy mutwallt and the less go 
when there was de facto mutwalli in the 
person of Bibi Zohra to whom. the estate 
was made over by Sheikh Abdul Hag, 
the mukhtar-am of the late mutwalli Bibi 
Zaibunissa, under instructions from the 
latter’ As regards tae péwers of a Dis» 
trict Judge in such matters, it is beyond 
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question that under the Muhammadan Law, 
the Kazi has power to appoint a mut- 
walli when a vacancy occurs and there is 
none to take office under the terms of a 
waqf or when the mutwallishtip devolves 
under the deed cf wagf upon a minor. But 
at present there is no officer with the 
designation of Kazi and the question is how 
far a District Judge ofa British Court has 
the powers ofa Kazi. The-Listrict Judge 
as -presiding in the principal Court of 
criminal civil jurisdiction, (or the officer 
presiding in any other Court empower- 
ed in that behalf by the Local Govt.) 
has been given power under s. 92, Civil 
P. C. in a suit instituted under the provi- 
sions of that section, to remove a mutwulli 
and appoint a new one. There is similarly 
with reference to those waqfs that come 
under the Religious Endowments Act of 
1863, the power of the Civil Oourt, in a 
Buit instituted with the leave of the Court, 
to remove the trustee; the Act defines the 
Civil Court as meaning the principal Court 
of ‘original cvil jurisdiction and any other 
Court ‘empowered in that behalf by the 
Provincial Govt. It has been held in a 
number of cases that the provisions of this 
Act apply not only to those endowments 
which were in existence at the time the 
Act was passed and had been taken under 
control by the Board of Revenue under 
Regn. XIX of 1810, but also to later ine 
stitutions which come within its purview: 
Diljan Ali v. Akhtari Begum ‘1), Ram 
Prasad v, Ram Kishan Prasad (2), Syed 
Hussain v. Syed Hamid (3), and Badar 
Rahim v. Badsha Mia (4). 

“There is no other statutory provision 
vesting a District Judge or any other Court 
with the power of appointing or removing 
- amutwalli; but there is a number of deci- 
sions to tLe effect that the District Judge 
as a principal Oivil Court of original juris- 
diction has by virtue of his power as a Kazi, 
a general power of appointing mutwallis in 
a summary proceeding: which we must now 
eXamine. His powers under 8, 92, Civil P.O., 
and s. 14, Religious Endowments Act ot 
1863 “(as we have already indicated (can only 
bé exercised in aproperly framed suit, and 
the question before us has arisen noi ina 
suit but on an application to be dealt with 
ca{1).4:Pat..741;-88 Ind. Oas. 1035; A I R 1925 Pat 
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i (3) A-I RAI All. 577; 124 Ind. Cas. 710: (1930) AL 
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summarily. In In re Halima Khatun (5) 
Pugh, J. sitting in the Original Side of the 
Oalcutta High Oourt, held that although a 
Judge of the High UOourt exercises the 
functions of a Kazi when administering 
Muhammadan law, the procedure to be 
adopted is to be regulated by the Oivil - 
P. O. andthe rules and orders of the 
High Court. This was the view taken by 
the learned Judge on an application by a 
mutwalli for the sanction of the Oourt to 
sell certain waqf properties. This, if we 
may say so, would prima facie appear to 
be the correct position so far as statutory 
provisions are concerned, but a number of 
decisions point the other way. 


In Atimanneessa Bibi v. Abdul Sobhan 
(6) the Calcutta High Court had to consider 
the general powers of a District J udge as 
a Kazi in respect of waqfs. The plaintiff 
had instituted the suit in the Oourt of 
a Subordinate Judge for a declaration that 
she was entitled to bethe mutwalli of a 
certain waqf and for recovery of posses- 
sion of the property. The Subordinate ' 
Judge decreed the suit. On appeal the 
District Judge dismissed it, and there was 
a second appeal to the High Court, 
Mookerjee, J. afteran examination of a 
number of decided cases and other texts 
held that under the Muhammadan Law 
that Qadi alone was ccmpetent to exercise 
authority in respect of wagfs, who was so 
expressly authorized in his Letters Patent. 
The balance of opinion of: Muhammadan 
jurists (he found) favoured the view that 
the Chief Qadi should have authority 
expressly conferred on him in order to 
enable him to deal with wagfs. It followed, 
in his opinion, that a Subordinate Judge 
who was not expressly authorized by the 
Govt, to exercise functions in connection 
with ihe administration of wagfs was not 
competent to deal with wagf cases. He 
considered it doubtful whether a District 
Judge had implied authority to’ exerdise 
the functions of a Kazi under the Muham- 
madan Law, In respect of wagfs for 
public purposes of a religious nature within 
subs. (1) of 8,92, Civil Pi O., the District 
Judge might, in his view, be ‘assumed to 
have been authorized to discharge “the 
functions of a Kazi, ‘but’ (thé leatned 
Judge observed) “the real ditfictilty’ arises 
in cases of private wagfs.”" In. an ‘earlier 
case, Nimai Chand Addya'v. Golam 


(5) 37 O 870; 7 Ind. Gas. 33, ° et et 
(6) 43 O 407; 32 Ind, Oas. .21;. A.I R 1916 Cal, 8944. 
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Hossein (7), tha same learned Judge 
(sitting witn Vincent, J.) had upheld the 
apprtval by a Subordinate Judge of a 
mortgage of waqf property lying withia 
his jurisliiction as no less effectual than a 
sanction by a District Judge whose position 
(as he considered) offered only a more or 
less far-fetched analogy to that of a Kazi. 

In Shama Churn Hoy v. Abdul Kabeer 
(8), it washeld that a Oourt of superior 
jurisdiction in a district and the High 
Court in a Presidency town is, generally 
speaking, vested with the powers of a 
Kazi under the Muhammadan Law, This 
was followed in In re Woozatunnessa Bibi 
(9). In Abdul Alim v. Abir Jan (10) it 
was held {to quote from the placitum) 
E “mutwalli of a wagj under the Muhammadan, 
Law can be appointed by application when it does 
not involve the removal of an existing mutwalli.” 

It was also held that a District Judge 

. should exercise the powers of a Kazi in 
connection with public religious trusts, the 
administration of which is vested in the 
Kazi under the Muhammadan Law, and 
that as such, it is his duty to appoint a 
trustee when there is no one to administer 
the trust. It was further held that 
sub-cls. (a) and (b) of cl. (1) of s. 92, Civil 
P. O., are correlative and not disjunctive; 
that is to say, the power to appoint a new 
trustee given by the section is dependent 
on the removal of the old. In other words, 
it was held'that when there is a vacancy 
and no mutwallt is otherwise available, 
the District Judge may appoint one on 
application, but that he cannot do so in 
‘that way if the conditions of s. 92 (a section 
which is available for the removal of a 
trustee de son tort also) are satisfied. 

In a case recently decided in this Court 
Mohammad Yusuf v. Mohammad Ayub (11), 
James, J. held that when an office of a 
mutwallt of awagf falls vacant, the 
District Judge is entitled under proper 
Circumstances to make an appointment to 

. fill the vacancy, but he has no general 
power fo remove a muitwalli in mise 
cellaneous proceedings, his powers in this 
respect being limited. In Diljan Aliv. 
Akhtart Begum (l) a case already 
referred to, it was held that a suit 


(7) 37 O 179; 3 Ind. Oas. 353; 110 L J 317; 140 
W N 535 


(8) 30 WN 158, 

(9) 36 O 21; 1 Ind, Oas. 512. 

(10) 95 C 1283; 110 Ind. Oas. 416; AIR 1928 Cal, 
368; 320 W N 835. 

(11) 19 PL T 934; 178 Ind. Oas. 813; A I R 1938 
Pat, 537; 5 BR 143; 11 R P 299, 
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for the removal of the trustee by the donor 
or his heirs cannot be instituted except 
under the special jur.sdiction conferred by 
thé Religious Endowments Act, 183, or 
s. 92, Civil P. O. Ia Fakhrunnessa Begum 
v. District Judge of 24-Parganas (12), it was 
held that s. 92, Civil P. O., relates to suits 
claiming any ofthe reliefs specitied: ip 
sub-s. (1) thereof and an application by 
amutwalit for sanction to grant a lease 
is not asut under sub-s. (1) of s. 92; and 
the following passage from Ameer Ali’s 
Mubammadan Law was quoted and folloy- 
ed : 
“The application for sanction should be made to 
the District Judge ifthe property is situated in 
the mofussti, or to the Judge on the Original Side 
of the High Court if it is within a Presidency town. 
It is not necessary to bring a suit for obtaining such 


sanction ; it will be granted upons proper application 
being made by the mutwalls.” 


The learned Judges fur:her Observed 
that 
“any application made by the mutwalli will, of 


course, be enquired into by the District Judge before 
sanctioning a lesse as Kazı.” ` 


This case is also an authority for the pro- 
position that the District Judge by virtue 
of his office is vested with the general 
powers of a Kazi under the Muhammadan 
Law, and that these pjwers can be exercised 
in cases for which no provision has been 
made in the statutes, We may now refer 
to the powers of the District Judge under 
two recent Acts, Act XIV of 19:0, which is 
of general application, and the Mussaiman 
Waqf Act of 1925 ‘Act XLII of 1923). 
Under the former Act, the District J udge 
may, on an application made to him, direct 
a trustee to furnish tne petitioner through 
the Court with particulars of a trust pros 
perty and that tue accounts of thetrust be 
audited; on the failure of ths trustee to 
furnish informaticn so required, he is to be 
deemed guilty of breach of trust go as to 
attract the provisions of s, 92, Civil P. O. 
But if the party complained against undere 
takes toinstitute a suit, tne proceeding has 
to be stayed. Under the second Act, which 
applied to Mussalman wags only,the mute 
walli is placed under an cbligation to fur» 
nish particulars relatiug to the wagf to the 
Court (inter alia | of the Vistrict Judge: 
these particulars are to be published, and 
further particulars may be called for, and 
periodical accounts are to be submitted to 
the Court. These two Acts thus place 
waqfs under the control and supervision of 
the vistrict Judge within the limits indicat- 


(12) 47 O 592; 56 Ind, Oas. 476; A I®R 1920 Oal, 129 


.. 24 OW N 339 
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It may be sa'd cn these authorities that 
there is practically a consensus of opinion 
that when there is a vacancy in the office 
of a mutwalli, the District Judge in his dis- 
cretion may nominate a mutwalls, but that 
he has no powerin a summary proceeding 
to appoint another mutwalli in place of one 
who isin office. This can only be done in 
a suit instituted either under the Religious 
Endowments Act of 1853 or under s. $2, 
Civil P. O. When, however, two persons 
each claim to be the mutwalli, the dispute 
between them is one of a civil nature and 
must be decided in an ordinary civil suit 
(see Mulla's Civil Procedure Code, pp. 304- 
305, Edn. 10, and the cases cited there) : 
the vindication of individual rights is not a 
matter for decision either under s. 92, Civil 
P, O., or under the provisions of the Reli- 
gious Endowmen‘s Act. Now the appolut- 
ment of a mutwalli by a District Judge in 
a summary proceeding isnot appealable, 
and according to the trend of the authorities 
we have already referred to, such appoint- 
ment should-be made in cases of emergency, 
and by the very nature of it, must be sub- 
ject to the result of any suit which may be 
instituted by any of the parties who claim 
adversely to one another to be the mutwalli, 
or subject tothe result of any suit which may 
be instituted either under s. 92, Civil P. O., 
or under the provisions of the Religious En- 
dowments Act. 

The next question is whether the appoint- 
ment of a deputy mutwalli was within the 
competence of the learned District Judge 
in the circumstances of the present case. 
We have already referred to Mr. Hasan 
Jan’s contention that Bibi Zohra was a 
de facto mutwalli though she may be no 
more than a trustee de son tort and that the 
learned Judge had no jurisdiction in this 
pummary proceeding to interfere with her 
possession. But was Bibi Zohra in actual 
charge of the trust properties as mutwallr 
when the learned District Judge intervened 
‘in the matter? Mst. Zaibunissa, the last 
‘mutwalli, diedon May 23, 193%, as we have 
already said, and Zohra applied for subs 
‘stitution cf her name in the proceeding 
‘started under Act XIV of 1920 and 
“Act XLII of 1923 on May 28. The interval 
was ‘one of five days only, too short fora 
‘definite supposition that Zohra had taken 
possession of the wagf estate There was 
“no doubt an application by Abdul Haq, 
“claiming to have been the mukhtar-am of 
Mst. Zaibunissa, that in accordance with 
the instructiens of Mst, Zaibunissa deceased, 
he had made over the estate to-Zobra, 
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But Mst. Zaibunnissa's power-of-attorney in 
favour of Abdul Haq ceased to have any 
effect on her death, and what he cfaims 
to have done under it by way of making 
the estate over 10 Zohra, was plainly 
unauthorized. Zaibunonissa also had no 
power to nominate a mutwalli under the 
waqf deed. In view of all these circum- 
stances, we are of opinion that Zohra had not 
really assumed the office of mutwallt and 
that there was certainly a vacancy in that 
office. 

The learned District Judge had, however, 
no jurisdiction in the proceeding before 
him to decide that under the wagf deed 
Abdul Hai was to be the mutwallt on the 
death of Zaibunnissa. Such a decision can 
cnly be given in a properly constituted suit. 
His order further that a deputy mutwalli 
should be appointed during the minority 
of Abdul Hai was also wrong. A deputy 
mutwalli presupposes amutwalli. Even if 
Abdul Hai be the rightful mutwalli, the 
Kazi had power to appoint a mutwallr 
during Abdul Hai’s minority and incapacity 
to perform the duties of mutwalli, The 
minority makes it impossible for him to 
depute anybody else to work asthe mutwalli. 
We hold therefore that the decision of the 
District Judge that Abdul Haiis the mut- 
walli and his order that a deputy mutwaile 
should be appointed, are without jurisdic 
tion and must be set aside. 

The fact, however, remains that the estate 
is without a mutwalli. Itis true that in the 
waqf deed it was provided that in case Waji- 
huddin be a minor at the death of Shukrullah, 
Zobra was to act as mutwalli during: his 
minority. But Zohra, it appears, repudiated 
the wagf in Miscellaneous Oase No. 23 of 
1930 in which Habibunnissa had-applied to 
be appointed a mutwalli in preference to 
Zaibunnissa, She has thus forfeited any 
claim (such as it may have been) to be 
appointed mutwalit even during the 
minority of Abdul Hai. We accordingly, 
while setting aside the order of the learned 
District Judge, direct that Habibunissa be 
appointed mutwalit. This appointment 
will hold good during the minority of Abdul 
Hai and willbe subject to the result of 
any suit which may be instituted for the 
regular determination of the question who 
is entitled to be mutwallt, la case no 
such suit be instituted, Habibunnissa will 
cease to be mutwallt when Abdul Hai 
attains Majority and will then make over the 


“trust property to him. We make no order 


about costs. | s 
S. Order-accordingly, 
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Will—Testamentary capacity—Unsoundness of 
mind—Tests of—Mere eccentricity or caprice— 
Desire to keep property in family—Mental delusion 
not operaling in testator's mind while disposing 
property, whether sufficient to deprive him of testa- 
mentary capactty—Testator held did not labour 
under any mental delusion. oe 

The test of a person being of unsound mindina 
legal sense is the existence of delusion or a belief 
in facts which an ordinary person would not credit 
or a belief which one cannot understand how any 
person inhis senses could hold. Wherever a 
patient once conceives something extravagant to 
exist which has no existence whatever butin his 
own heated imagination and wherever atthe same 
time having once so conceived, he is incapable of 
being or atleast of being permanently reasoned 
out of that conception, such a patient is said to 
be under a delusion in a peculiar half technical 
sense of the term and the absence or presence of 
delusion s> understood forms, the true and only 
test or criterion of absent or present insanity. 
Dew v. Clark (1), relied on, Sajid Ali v. .Ibad 
Ali (7), referred to. [p. 37, col. 1.J 

Mere eccentricity or Caprice, however, is not 
enough to constitute mental unsoundness unless it 
is ‘associated with some sort of delusion, ([p. 36, 
col, 2.) | < ; 
Quaere.— Whether the existence ofa mental delusion 
if it doesnot operate in the mind of the testator with 
régard to the particular testamentary disposition, 
would be sufficient to deprive him of his testamentary 
capacity. 

[English Case-law referred to.] 

‘here is nothing unnatural or unreasonable in 
a Hindu desiring that his property should remain 
in his own paternal family. - 

Heid, on facts that the conduct of the testator, 
who had an aversion to females and lived in 
complete seclusion from female relations, with re- 
gard to his mother, unusual though it was, could 
not: be ascribed to any insane delusion that he 
harboured in his mind and that the evidence did 
not justify the conclusion that he was under a 
delusion ın the mutter of disposition of his proper- 
` ty° aod gave away his property under an impression 

which was irrational or insane. 


ae from an original decree of the Dis- 
trict Judge, Mymensingh, dated Septembe 
ü, 1933, 
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B. K. Mukherjea, J.—The appeal before 
us i3 against the decision of the District Judge 
of Mymensingh passed in asuit for obtain- 
ing a probate of the will of one Dwijendra 
Kishore Acharya Ohoudhury, a Hindu 
inbabitact of Muktagacha in the District 
of Mymensingh. The propounder is Raja 
Jagat Kishore Acharya Onoadhury, a some- 
what distant relation of the testator, and 
thera were severa] objectors including the 
teetator’s mother whois the only appellant 
before us. Tne testator died on March 6, 
1930 and the two tesiamentary documents 
propounded by the plaintiff are a will and 
a codicil whica are alleged to have been 
executed on August 3, 192", and Ostober 
3 of the same year, respectively. Dwi- 
jendra did not marry and at the time of 
his death, he had as his near relations, his 
mother, suradhani, the appellant before 
us, two sisters, viz. Onaruhashini and 
Tarubala of waom Oharuhasbial is a widow 
and four sisters’ sons, to wit Santi, 
Sudhansu, Gobinda, Daoirendra and Dabi. 
Santi is the son of Sailabala, a sister of 
the testator who died durinz the latter's 
lifetime. Sudhanshu Gobinda is the son 
of Onaruhashini, whereas Wnuirendra and 
Dabi are the two sons of Tarubala, the 
youngest sister of the testator. By his will 
Dwijendra gave away the whole of his 
properties, Movable and immovable, to the 
propounder Raja Jagat Kishore Acharya 
Choudhury and by the codicil which was 
executed about two months later, he made 
some provisions for the maintenance and 
residence of his motherand his widowed 
sister Charuhashini. The mother was given 
a maintenance allowance of Rs, 520 a 
year and the sister was given Ks. 300 
annually. Tney were allswed to reside in 
the family-dwelling house and were given 
life-estates in certain small piots of land 
contiguous to the residential building, The 
propounder Raja Jagat Kishore to ‘whom 
practically the entire estate has been given 
is, as I have said above, a somewhat 
distant agnatic relation of the testator. 
His connection with the testator and his 
family can be seen from the following 
diagram. 


(For Pedigree Table, see page 34.) 


It will be found from the genealogical 
table given above that Ram Kishore and 
Golok Kishore were two brothers, Ram 
Kishore was taken in adoption by his 
paternal uncle Gour Kishore, and ‘Jagat 
Kishore is: the son ofeRameKishore, Ram 
Kishore’s’ brother Golok Kishore on the 
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Gour Kishore 
(took his nephew in adoption) 


Ram oe (adopted) 
Jagat Kishore. 


LALIT KISHORE=Suradhani No. 1 








Dwijendra 

Testator. No.3, = (given in (died in 
adoptionto infancy.) 

another 

family.) 

| 
Dhirendra 
No. 4. 


other hand took Lalit Kishore as his son in 
adoption and Lalit was the father of the 
testator. Lalit Kishore diedin 1403, when 
the testator and all his brothers were 
minors. Lalit left behind him a will and 
under the terms of the same, Suradhani, 
is widow, managed the. estate as an 
executrix til] 1910 when Dwijendra attained 
majority. In the meantime, Krishnendra, 
the youngest son of Lalit, died and his 
1/3rd_ share devolved upon his mother 
Suradhani, It appears from the evidence 
that there were disputes between Sura» 
dhani and Uwijendra after the latter 
attained majority, regarding the accounts 
of the estate during the period of her 
management. The dispute was settled 
by the lady’s conveying the 1/3rd share 
which she inherited from Krishnendra, and 
Dwijendra in his turn transferred half of 
this 1/3rd share to his brother Narendra; 
Bo that in the year 1914 when these docu- 
ments were executed, both Dwijendra 
and his brother Narendra came to have a 
moiety share each in the estate left by 
Lalit Kishore. On-June 6, 1920, Dwijendra 
executed a putni putta in respect of the 
bulk of his zamindari property in favour 
of Maharaja Sasi Kanta Acharjya Ohou- 
dhury who was a natural son of Raja Jagat 
Kishore but was taken in adoption by 
Maharaja Surjya Kanta Acharajya of My- 
nenging, reserving an annual rental of 
~ 9,000. Two years, later, Dwijendra 
‘oved from his ancestral house at Muk- 
‘ka and went to Benares where he 

~ 


\ 
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| | 
Narendra Satyendra Krishnendra 


| | 
Charu Taru Bala 





Saila 
Bala Devi Hashini widow Devi 
(dead) No. 2 Sailesh 
Bisi 
Sasi Bhusan Sudanshu 
Acharya Gobinda 
alias Santi Choudhury 
No. 7. No. 6, 
| 
| 
Dabi No. 5, 


stayed for a number of years. It was in 
Benares that ths will was executed on 
August 8, 1928. Just six days before 
that, both the brothers Dwijendra and 
Narendra executed, at Benares, a deed of 
gift in favour of Raja Jagat Kishore in 
respect of some of their properties and 
they were given to the Raja for the purpose 
of defraying the expenses of the puja 
and seva of the family deities of the donors, 
The deed of gift executed by the testator 
Was Tegistered at Mymensingh on August 
zo, following. The will which was execut- 
ed on August o, was kept in the custody 
of the Allahabad Bank. The codicil 
which is dated October 3, 1928, was exe- 
cuted at Muktagacha and was kept with 
one Basanta Kumar Pal who was the 
scribe of the document. ‘The testator 
returned to Benares after the codicil was 
executed and about a year later he went 
a a where he died of phthisis in March . 
1930. 

The application for probate was filed 
by the propounder on August 9, 1930. 
Special citations were issued on the mother, 
brother, sisters and sister's sons of the 
testator. Narendra, the brother, did not 
appear and three sets of objections were 
filed, one on behalf ofthe mother and the 
other two on behali of the sons of 
Tarubala and Charu Hashini. Most of tLe 
witnesses who were at Benares were exa- 
Mined on commission and the learned 
Judge by his judgment dated September 
d, 1933, found in favour of the propounder 
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nd granted probate. Against this decision, 
suradhani, the mother of the testator, has 
lone filed the appeal. The appeal came 
m for hearing before this Court some 
ime last year and by an order dated 
luly 20, 1937, records were sent down to 
he lower Court in order that the appellant 
night be given an opportunity to examine 
1erself as well as a doctor from Ranchi 
mM commission. This additional evidence 
which was taken by the District Judge has 
10w been sent up to this Court and the 
sppeal has been argued on the entire 
svidence on the record. Mr. Bose who 
2ppears for the appellant has, at the outset, 
aken a point that the procedure followed by 
ihe District Judge was in one respect 
sntirely irregular and this irregularity 
according to him vitiated the whole trial. 
His argument is, that Narendra, the brother 
of the testator who was made a party to 
he probate proceeding, was a lunatic and 
aS no guardian was appointed to represent 
him in the suit and put in proper objec- 
tions on his behalf, the whole prcceedings 
were irregular. It appears thst in the 
written statement of Suradhani, the point 


was specifically taken that Narendra was . 


a lunatic aud on this allegation, the trial 
Judge had framed Issue No. 4 which was 
worded as follows: 


“Whether this proceeding can proceed without 
ihe appointment of a guardian of Narendra Kishore 


Acharjya Ohoudhury, brother of the alleged 
testator ?” 


This issue was taken up first for hearing 
and the Judge recorded his finding on 
this point in his order dated August 24, 
1933. It was held that Narendra was not 
a lunatic and was not snown to be in- 
competent to manage his own affairs and 
consequently there was no necessity of 
appointing a guardian on his behalf. It 
was observed by the learned Judge that 
the evidence on this point was one-sided 
and three doctors and one Kabiraj who 
had the opportunity of observing Narendra 
In the year 1923 were of opinion that he 
was quite a normal and sane man. There 
18 no evidence to the contrary coming from 
the side of the caveatrix. Mr. Bose has 
pointed out tous that these medical witnesses 
spoke to the mental condition of Dwijendra 
in August 1928 when the deed of gift was 
executed, whereas the material time would 
be the time when the probate proceedings 
were started and citations were issued on 
Narendra, He has placed for our cone 
sideration the evidence of a doctor who 
Was at the Ranchi Mental Hospital at the 
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time when Narendra was detained there. 
It appears that in November, 1929, Narendra 
was taken into the mental hospital at Ranchi. 
From the medical records of the hospital 
which have been made exhibits in this case, 
we find that during his siay at the asylum 
he was some time violent and abusive and 
showed flight of ideas and incoherent 
talks but he improved gradually and on 
May 2, 1930, he was discharged as cured. 
We have no convincing evidence to show 
as to what was his mental condition at the 
time when the probate proceedings were 
started in August, 1930. The mother indeed 
says that he is a lunatic even now but 
her story lacks corroboration and there is 
not a single witness examined in this case 
who can testify tothe fact that Narendra 
was insane at the time when the probate 
suit was commenced or thereafter. Under 
these circumstances we do not think that 
the learned Judge was wrong in not 
appointing a guardian torepresent Narendra 
in the suit. As regards the merits of the 
appeal, Mr. Bose has assailed the propriety 
of the trial Oourt’s judgment substantially 
onone ground. His contention is that on 
the evidence adduced in the Uourt below, 
it ought to have held that though the will 
was signed by the testator and attested 
by the witnesses, yet the testator lacked 
testamentary capacity or what is called a 
sound disposing mind, He had not the 
requisite faculty to comprehend the 
nature and extent of his property, of the 
claims of thoss who were closely related to 
him and whom he was excluding from 
his property. In para, 7 of the written 
statement filed by Suradhani the case made 
as 
ner Dwijendra was feeble-minded and of unsound 


mind. He was devoid of the power of distinguish- 
ing between right and wrong.” 


The story put forward by the appellant 
in her evidence is this: Dwijendra wnen he 
was in B. A. Olass in a Oaleutta Oollege 
came back home being attacked with ` 
various kinds of illness, namely insomnia, ` 
hysteric fits, etc, and gave up studies under 
medical advice. While at home, he was . 
entangled in business affairs and other 
things which caused further worries and 
as he could not manage bis properties, he - 
granted a putni lease in favour of Maha- 
raja Sasi Kanta in 1920. During his stay ° 
at Muktagacha, he came in contact with 
one Brajabasi who initiated him spiritually 
and while uitering mantras he thought he 
could see the Sudarsane Ohdkra of God 
Bishnu and a physical incarnation of the 
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Gcd himself. At that time Brajabashi 
would be bathed with a pitcher of milk and 
would he paid a sovereign each time as 
Sacrificial fee. In 1922 the mother start- 
ed a lunacy proceeding against both the 
Bons Dwijendra and Narendra but it was 
dropped iater cn and Dwijendra then went 
away end settled at Benares. The lady 
Bays that the condition of Dwijendra re- 
mained the same and when he came back 
once to Muktagacha, he was still troubled 
with his delusions. He used to remain 
inside his room with all the dcors and 
windows closed up and incense sticks 
burning all the time, This time he 
regarded his younger brother Narendra as 
the deity himself. Another insane delusion 
which obsessed the testator was that the 
Raja was the real owner of the property and 
Lalit, his father, as well as all his descend- 
ants who bad come intothe family by adop- 
tion were really interlopers. The lady also 
says that lunacy wasin her family and many 
of her brothers and sisters were mentally 
deranged. 

Ifthe story told by the lady is true, 
Dwijendra was completely a lunatic at all 
material times and could not possess any 
testamentary capacity. Having regard, 
however, to the evidence‘ in this case, both 
oral and documentary, we do not think 
that we can accept her story. Her story 
has not been corroborated by any other 
witness and has been materially contradicted 
by certain unimpeachable documentary 
evidence.’ In the first place, we find that, 
after he left his studies, Dwijendra did take 
up the management of the estate in his 
hands and there were disputes between 
him and his mother which led to the execu- 
tion of a conveyance by the latter in his 
favour. It is true that in 1920 he executed 
a putni putta in favour of Maharaja Sasi 

anta but there is nothing to suggest that 
this was an improper act from the business 
point of view. In the second place, we 
find that the lunacy proceeding which was 
started by the mother against Dwijendra 
was dropped altogether and the statement 
of the lady that it was dropped because of 
the flatteries and praises ot her officers is 
too fanciful to be accepted. In the third 
place we have the evidence of several quali 
fied -medical witnesses who came into 
Contact’ with Dwijendra during his stay at 
Benares and all of whom have sworn that 
Dwijendra was quitea normal man and 
they did not nctice anything abnormal in 
his mind, It ês true that these medical 
Witnesses did not keep the testator under 


. be in other respects, 
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observation but, as they themselves say, 
they did not notice anything unusn&l in 
the mental condition of Dwijendra which 
might excite their suspicion in the least. 
The ailments from which he sufferei were 
the ordinary ailments like colitis, dysentry, 
etc, Lastly, there is a large number of 
letters made exhibits in this case which 
were written by Dwijendra to his officers 
and which show conclusively that Dwijendra 
had sutiicient mental Capacity to undere 
stand and manage his affairs, These 
letters contain minute directions regarding 
the management of his zemindari and 
household affairs and prove that the writer 
acted in these matters with considerable 
prudence and discretion. Some of the wit- 
nesses examined on behalf of the pro- 
pounder undoubtedly speak of some queer 
habits of Dwijendra. He lived in complete 
separation from his mother, sisters and 
other female relations. He had an aversion 
to women and cculd not tolerate the idea of 
marrying, Over and above this, he had 
some pet animals of his.own, like monkeys _ 
and birds and the evidence on the side of 
the appellant is that he used to play with 
these animals even during night time. 
Mere eccentricity or caprice, however, is not 
enough to constitute mental unsoundness 
unless it is associated with some sort of 
delusion. ; 


Mr. Bose has not pressed his case that 
the testator was an out and out lunatic, 
totally devoid of common sense and unable 
to manage his own affairs. What he says 
is that however normal the. testator might 
he was labouring. 
under certain mental delusions and these 
delusions influenced the entire testa 
mentary disposition, It is said that testator 
had an irrational aversion to his mother 
which was based on a groundless saspicion 
that his mcther was unchaste. In the 
second place, the testator was obsessed with 
another delusion regarding the claims of 
the propounder to bis family property, His 
idea was that the Raja being born in the 
famiiy of the testator’s ancestors, though he.. 
passed out” of it by adoption, had better 
claims to the family property than 
the descendants of his own father Lalit 
who had come into the family by the back 
door of adoption and were more or less 
trespassers. It has been laid down by Sir 
John Nichol in the well-known case in 
Dew v.Clark (1) that the test of a person 
being of unsound mind in & legal sense is 


(1) (1826) 3 Add, 79;162 ER 410, 
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the existence of delusion or a belief in facts 


-Bo understood forms, 


' The question therefore narrows 


f 


which an ordinary person would not credit 
ora: Belief which one cannot understand 
how any person in his senses could hold. 
In that case, the testator besides labouring 
under certain forms of mental perversion 
showed an unnatural animosity to his only 
daughter and it was held on the evidence 
that it was a case of mental delusion: 
“Wherever a patient’ says Sir John 
Nichol 


“once conceives something extravagant to exist 
which has no existence whatever but in his own 
heated imagination and wherever at the same time 
having once so conceived he is incapable of being 
or at least of being permanently reasoned out of 
that conception, such a patient is said to be 
under a delusion in a peculiar half technical sense 
of the term and the absence or presence of delusion 
in my judgment, the true 


and only test or criterion of absent or present 


insanity.” 

There is some difference of opinion on 
the point as to whether the existence of a 
mental delusion, if it does not operate in 
the mind of the testator with regard to 
the particular testamentary  dispcssition, 
would be sufficient to deprive him of his 
testamentary capacity, In Waring vV. 
Waring (2) and Smith v. Tebbit (3) it was 
held that the existence of any kind of 
delusion, however much it might be uncon- 
nected with the testamentary disposition in 
question, must be held fatal to the capacity 
of the testator. It was held in other cases, 
vide Banks v. Goodfellow (4), Hope v. 
Campbell (5) and Smee v. Smee (6) that the 
unsoundness or delusion which is quite 
unconnected with the testamentary disposi- 
tion would not deprive the testator of his 
power to dispose of his property. The dis- 
cussion is purely academic for our present 
purposes, for in this case if the delusions 
alleged by the caveatrix are found to exist, 
their connection with the will is quite 
manifest and the will must be set aside. 
down to 
this as to whether in fact there was any 
delusion which the testator was labouring 
under and which prompted the dispositions 
he made under his will. Now, as I have 
said above, in order to constitute delusion, 
there must be a beliefof facts which no 
rational person could believe. In the words 
of the Judicial Cemmittee, 

“it must he shown not only that the belief was un- 
founded, it must be s> destitute of foundation that no 


(2) (1848) 6 Moo. PO 341; 13 E R 715; 79R R 
73; 12 Jur. 947, 
3 L RiP & D 393, 
4) (1870) 5 Q B 519; 39 L J Q B 237; 22 L T 813. 
(5) (1899) A O 1, 
(6) LR5P &D B4 
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one except an insane person would have entertained 
it: Sajid Ali v. Ibad Ali (7)” Wr 
Let us sea whether the evidence in this 
case establishes the existence of such insane 
delusion in the mind of the testator. That 
Dwijendra had an aversion to his mother is 
spoken to by almost all the witnesses that 
have been examined on behalf of the pro- 
pounder and their story is that the basis of 
this averaion was that the character of his 
mother was not good. Witness, Bejoy 
Chandra Lahiri, says that both the brothers 
cherished an intense feeling of hatred 
towards their mother and that was the 
cause of their not marrying. If there was 
any talk about their motherin pressnce of 
D wijendra, he would at once ask with folded 
hands to give up that topic. Khagendra 
Nath Bagchi, who is the second witness for 
the propounder, comes out with the story 
that Dwijendra’s father committed suicide 
because of the illicit intimacy of his wife 
with one of his durwans. This witness 
further says that lady used to mix impro- 
perly witha private tutor of Dwijendra 
named Janaki Obakraverty and he saw 
them together in the same room. Iswan 
Chandra Choudhury says that Dwijendra 
did not come home owing tn the ill-treat- 
ment of his mother and he heard from the 
testator himself that he entertained some 
prejudice against his mother. Kshitish 
Kiesore Acharjya Obhoudhury and some of 
the medical witnesses have also deposed in 
the same strain. On the evidence in the 
record, we have no hesitation in finding 
that Dwijendra was not at all well disposed 
towards his mother and he avoided her as 
far as practicable. We cannot say that 
there is any convincing evidence to show 
that the lady’s character wasimmoral. The 
witnesses repeat what is a pure hearsay and 
Khagendra Nath Bagchi is, in our opinion, 
altogether untruthful. Dr. Basak who 
appears for tke respondents with his 
characteristic fairness ha? not placed any 
reliance on this part of the propounder's 
story. What he says, however, is this that 
though there might not be any reliable eyi- 
dence to show that the lady’s character was 
bad, there is evidence to prove that there 
was some scandalous rumour regarding 
her in the village. If the conduct of 
Dwijendra was in any way affected by 
this rumour, it could not be said that ‘he 
was labouring under a delusion which 
existed nowhere except in his own lmaginas 
tion. ae 
We think that this contention is right 


(I) 22 I A171; 23 0 1; 6 8a 627 (È O). 
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and looking carefully tothe evidence, we 
are unable to hold that the conduct of 
Dwijendra with regard to bis mother, un- 
usual though it was could be ascribed to 
any insane delusion that he harboured in 
his mind. We find inthe first place that 
there was a dispute between Dwijendra 
and his mother as soon as he came of age 
regarding the accounts of his father’s estate. 
This was compromised some {ime in 1914. 
The lady says in her evidence that even 
after that, there were ill-feelings at times 
between her and the testator and she used 
to scold him whenever she found him to 
be extravagant in his expenses, Tn 1920 
there was this grant of putni by both the 
brothers in favour of Maharaja Sasi Kanta. 
The mother apparently did not like it and 
in 1922 we find that there was a lunacy 
proceeding started by bis mother against 
both her sons. In course of this proceeding 
Narendra executed a deed of trust with 
regard to the half share of his property 
and the management of the same was given 
to his mother. This seems to have appeased 
the lady to a considerable extent and the 
proceedings were at once dropped. Soon 
after tlis, Dwijendra practically cut off 
his connection with his family and his 
paternal residence and went to Benares 
where he stayed for about eix years. During 
these years, the mother and the son did 
not meet each other and it does not appear 
also that the mother was at all anxious to 
see the son. Towards the end of 1928, 
Dwijendra left for Puri and it was suspected 
that he was attacked with phthisis. He 
never recovered from this illness and died 
in 1930 at Puri alone and removed from 
all his near relations. We cannot believe 
that the mother did not know where Dwi- 
Jendra was and it seems tous to be some- 
what unnatural that she did not care to 
have a look even at her dying son. If Dwi- 
jendra’s conduct was unnatural with regard 
to his mother, the conduct of ‘the mother, 
in our opInicn. was no less unnatural. We 
do not find that she had the usual affection 
for her sons snd it appears that she loved 
power and control over the estate more 
than she loved her sons. It may be that the 
starting of the lunacy proceeding against 
himself and his brother was locked upon 
by Dwijendra as a sort of persecution and 
the existence of some such feeling is proved 
by the evidence of Dr. K. O. Das Gupta 
who was present at Benares where the 
deed of gift was executed by both the 
brott ers. I deed was attested by a large 
number cf witness&s and when this witness 
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asked Dwijendra as to what was the neces- 


sity of calling as many as three medical: 


men to attest a deed, Dwijendra replied: 
“Mother has made anattempt to have Narendra 
declared a lunatic. Please satisfy yourself on this 
point.” | 
The aversion towards the mother was in- 
in my opinion the result of several untoward: 
circumstances in the mind of Dwijendra 
and to some extent was due to the conduct 
of the mother herself. It may be that the’ 
rumour as to tbe character of the mother 
strengthened this aversion but we are 


unable to say that the whole thing had its: 


basis upon a groundless suspicion which 
existed nowhere except in his own ‘dis- 
ordered brain. It seems to us that Dwijen- 


dra ignored his. mother and did that.. 


deliberately when he made his will, Later 
on, however, he thought more of the matter 
and considered that it would be a derelic- 
tion of duty if no provision was made for 
the maintenance and residence of his mother 
and widowed sister, The codicil was the 
result of this subsequent deliberation and 
shows careful consideration and weighing of. 
all relevant matters. The codici] is the 
strongest proof, I think to negative’ the 
absence of testamentary capacity. This 
leads us to the other matter as to whether 
the disposition in favour of the Raja was 
prompted by the fanciful idea regarding the 
claims of the Raja to succeed to the family 
property of the testator. If the testator 
imagined that he and his brothers and other 
relations who had come into the family 
only because his father was taken in adop». 
tion, were really trespassers and the proper 
person to get the property was the Raja 
who was the son of Ram Kishore, a uterine 
brother of Golok Kishore it was obviously 
a silly idea which no rational man would 
entertain, 
We do not think, however, that there was 
really any such idea which influenced the 
gift in favour of the propounder. The domi- 
nant intention of the testator was that the 
property should remain in the family. (Vide 
the evidence of Bijoy Chandra Lahiri and 
Iswan Chandra Chowdhury, pp. 65 and 
100 of the paper-book), He thought that 
as his brother had no intention of marry- 
ing, it was no good leaving the property 
to Narendra. This explains also why he 
did not give his property to his sisters 
or his sisters’ sons. In this state of mind, 
his choice fell upon Raja’ Jagat Kishore 
Acharya Chowdhury, the son. of Lalit’s 


paternal uncle, who was taken in adoption . 


by an agnatic relation of the family. There 


4 
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is no dispnte that the testator had respect 
for Raja Jagat Kishore. He had already 
executed a deed of gift in his favour with a 
view to enable him to carry on thse worship 
of the family deity and his idea was that 
if the property was givea to Raja Jagat 
Kishsore who was the son of the paternal 
uncle of his father, it would remain in his 
family. There is nothing unnatural or un- 
reasonable in a Hindu desiring that his 
property should remain in his own pater- 
nal family. Of course, as the property was 
given absolutely to Raja Jagat Kishore, it 
might goto other families ifthe Raja left 
no male heir and the testator could cer- 
tainly make other provisions for his sisters 
and sisters’ sons even if the entire estate 
was not given to them. But we are not 
concerned with the justice or propriety of 
the decision arrived at by the testator. The 
question is whether he was under a delu- 
sion in the matter of disposition of his pro- 
perty and gave away his property under an 
impression which was irrational or insane, 
This question as we have indicated above 
must be answered in the negative. We think, 
therefore, that the testator had a clear 
knowledge of the extent of the property 
-and he was in a position to judge the claims 
of thcse who were near and dear to him. 
The maintenance given to thé mother may 
be characterized as somewhat inadequate 
but she has an undoubted right to claim it 
on a scale suitable to her position and rank 
in society from out of the estate left by her 
husband irrespective of the provisions of 
any will. -The result is that we affirm the 
decree of the Court below and dismiss the 
appeal, The appellant caveatrix as well as 
the propounder will have their costs incurs 
red in both the Couris out of the estate. 
The hearing-fee in this Court is assessed at 
ten gold mohurs. 


S. K. Ghose, J.—I agree. 
De Appeal dismissed. 


LAHORE HIGH COURT 
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O. L. QULATI—APPELLANT 
versus 
G. REEVES-BROWN AND cTaERs— 


RESPONDENTS 
Guardians and Wards Act (VIII of 1890), 3. 4 
(2)—Guardian and executor, distinction—Civil Pro- 
cedure Code (Act V of 1908), 8. 24—Chamber Judge's 
power to transfer case ta his file—Succeasion Act 
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(XXXIX of 1925), ss. 317 (4), 302, 303— Accounts — 
Power of Court to examine it—Deceased appointing 
A executor of his property and guardian of minor 
son—A as executor realizing large sum and prying 
into his own banking account—No proper accounts 
kept—Inventory of property not filed wn Court— 
Explanations given found false—A held not having, 
completed functions as executor was still executor 
of estate—Burden of showing that he had dons 
everything was on him. 

Under s. 24, Oivil P. O., the Judge in Chambers 
has full jurisdiction to transfer the case under 
ag. 302 and 303, Succession Act, to his own Oourt 
at any stage and he can suo motu examine the 
accounts filed under s. 317, so as to pass orders 
under cl. 4 of that section. [p. 42, col. 1.] 

In the ordinary meaning of the English language, 
“ ouardian ofthe child ” means guardian of the 
child's person and this is particularly so when it 
ig contrasted, with the executorship ofthe proper- 
ty. Where the testator appoints & person 48 ox6- 
cutor of his property and guardian of his minor 
gon, such person is guardian only of the person of 
the minor. [p 4], col 2.] 

The Court which is seized of the proceedings 
under ss. 302 and 303, Succession Act, in relation 
to administration has every right to take cognizance 
of and scrutinize the accounts, filed under 8. 317 
suo motu and particularly so where it has been 
moved by an application under ss. 301 and 302, in 
which it was essentially necessary for it to exa- 
mine the accounts in order to see whether the 
executor has so misconducted himself as to make 
it necessary for him to be removed. [p. 42, col, 


The deceased made A the sole executor and also 
the guardian of his child. A realized as executor 
a large sum and merely paid this sum into 
his own banking accounts, Though he paid 
out certain sume on behalf of the minor, he kept 
no proper accounts of these sums and failed to 
submit the inventory of the estate within six 
months and the accounts of the estate within one 
year, as required by s. 317 of the Succession Act, 
but was merely converting the amount to his own 
use and paying certain sums towards the main- 
tenance of the minor to cover up his acts. The 
explanations given by him were found to be false : 

Held, that under g. 317 of the Act, 8 executor 
had statutory duties to perform as such and until 
he had performed them he had not divested him- 
self of the character of an executor. It was neces- 
sary for A in the circumstances of this case to 
gatisfy the Oourt that he had, as executor, paid this 
money to himself as guardian of the property of 
the child. His act of paying the money into his 


-own account could not be considered as equivalent 


to paying it over to the guardian and that not 
having completed his functions as executor, he was 
still executor of the estate. 


L. P. A. from the judgment of Mr. Justice 
Din Mohammad, in C. M. No, 463 of 1937, 
dated May 9, 1938. 

Messrs. Mehr Ohand Mahajan and J. La. 
Kapur, for the Appellant. 

Messrs Norman Edmunds and Krishen 
Lal Kapur, for the Respondents. 


Mr. Ratan Lal Chawla, Executor, in 
person. e . 
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Blacker, J.—This and Appeal No. 105, 
‘which were argued together, are appeals 
under the Letters Patent against the order 
of a learned Judge in Ohambers, under 
ss. 30}, 202 and 317, Succersion Act, remove 
ing the appellant fromthe executorship 
of the estate of the late William (jarke 
Downie, appointing Mr. Rattan Lal Chawla 
as executor in his place and giving him 
certain directione under s. 302 of the Act, 
and directing the prosecution of the appel- 
lant under s. #17 (4) of the Act, for an 
offence under s. 198, I. P.O. There isalso 
an appeal by a Mr. Darby Smythe against 
the same order. This appeal, however, has 
nct been procecuted and it appears to us 
that the appellant has no locus standi, as 


he is not even the next of kin to the minor, ` 


‘being merely the brother of his mother. 
Tau appeal is accordingly dismissed with 
costs, 

_ The appeals of Mr. Gulati are the main 
appeals. The facts briefly summarized are 
as follows. On February 20, 1926, Mr. 
William Clarke Downie, who was in the 
employ of the “North-Western Railway, 
executed a will in which he made the gp“ 
‘pellant, Mr. O. L. Gulati, Barrister-atelaw, 
the- sole executor and also the guardian of 
bis child. Mr. Gulati realized as executor 
the sum of Rs, 28,710-1-10. Even accords 
ing to his own admission, he mersly paid 
this sum into his own banking accounts. 
Thcugh he appears to have paid out certain 
sums on behalf of the minor, he kept no 
proper accounts of these sums and failed 
to submit the inventory of the estate within 
81x mcntis and the accounts of the estate 
within one year, as required by s, 317 of 
the Act. In May 1937, some trouble arose 
over the boy’s maintenance and the paye 
ment of his school bills, As the late Mr. 
Downie had been a Freemason, a relation 
of the boy's took him to Mr. Reeves Brown, 
Secretary of the Pun jab Masonic Institution, 
and asked fcr bis help. Mr. Reeves Brown 
satished himself that the allegations were 
correct, andcn May 18,1937, he wrote to 
Mr, Gulati in tle matter. Ag Mr. Gulati’s 
replies in this correspondence did not appear 
Batisfactory, Mr. Reeves Brown filed an 
applicalicn in the High Court under ss. 30] 
and 302. In the meanwhile Mr. Gulati 
appears to have realized that he had to file 
the accounts and the inventory and wrote 
to the District, Judge on June 3, 1937, 
expressing regret for the delay which he 
attributed tothe fact that during the course 
of the probate proceedings the papers had 
got mixed up in kis office and had remained 
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so mixed up-for nine years. The proceed- 
ings unders. 317 were later transferred by 
order of the learned Judge in Chambers 
to his own Court and he after hearing both 
cases passed the orders against which these 
appeals have been filed. 

The main ground taken before usin ap- 
peal was that the proceedings were entirely 
misconceived as Mr, Gulati had ceased to 
be the executor of the estate at the time 
the application was made. Mr, Mehr Chand 
Mahajan for the appellant has contended 
that the legal position is that the executor 
is functus officio and ceases to be an execu- 
tor when he has done all that is necessary 
for him to do in the administration of the 
estate, nemely when he has paid the debts 
ard just expenses and handed over the 
legacy to the legatee or his representative. 
Mr. Mehr Ohand contends that this stage 
had been reached in 1928 when Mr. Gulati 
paid the money into his own accounts. His 


Position is that in paying the money into. 


his own accounts Mr. Gulati as executor 
was handing over the legacy to himself ag 
guardian of the property of the minor, In 
support of this argument he has relied on 
‘certain judgments reported in Taran 
Singh v. Ram Ratan (1) and Shankar 
Nath v. Biddutlata Debi, 48 Ind. Oas. 
295 (2). Those cases, however, have 
really no applicability to the facts of 
the present case, There appears to have 
been no question there of the executor 
having acted dishonestly or of not having 
in fact done all that was required for the 
administration of the estate. It would be 
merely begging the question to hold that 
these authorities govern the present cage 
as What has to be decided in the present 
case is whether Mr. Gulati, the appellant, 
had or had not done all that was necessary 
in the administration of the estate. This 
is pure question of fact to be decided on 
the circumstances of this particular case. ` 

In passing, however, it may be remarked 
that the judgment in Taran Singh v. Ram 
katan (1) which Mr. Mehr Ohand Mahajan 
has cited, merely refers génerally to the 
duties which it considers that an executor 
has to carry out and the learned Judges 
appear not to have considered specifically 
the question of s. 317, Succession Act. Tt 


would appear to us, as it did to the learned 


Judge in Chambers, that under s. 317 of 

the Act an executor has statutory duties to 

perform as such and until he has perform- 
(1) 31089. 


(2) 48 Ind. Oas, 295; A I R 1918 Oal.41; 220 L 7 
271, 


~ 
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ed them, ħe has not divested himself of the 
character of an executor, But even ifthe 
catadogue of duties given by the learned 
Judgesin Taran Singh v. Ram Ratan (1) 
were to be taken as exhaustive,it would 
still be necessary for the appellant in the 
circumstances of thiscase to satisfy us that 
he had as execator paid this mcney to him- 
self as guardian of the property of the 
child. ‘The circumstances certainly suggest 
that he was doing nothing of the sort 
and that he was merely converting it to 
his own use and payivg certain sums 
towards the maintenance of the minor 
merely to cover up his acts, For one thing 
he acted in an extremely unsatisfactory 
manner. He is not a mere ignorant layman: 
he is a Barristereat-law and he had no 
excuse for neglecting the elementary pre- 
caution of opening an account in the 
minor's name or even in his own name as 
guardian instead of merely paying the 
money into his own pre-existing accounts 
and dealing with it as if it were his own. 
. Again, it would be the most, elementary 
precaution even for the merest layman 
in dealing with trust money to keep sepa- 
rate accounts of that money. Mr. Gulati 
not cnly did not do that; he even failed to 
submit the statutory inventory and the 
accounts which he was required by law to 
do under s. .317, Succession Act. In the 
judgment of our learned brother, Din 
Mohammad, it has been clearly found that 
he has not merely failed to explain what 
he has done with the bulk of this money 
but that his explanations are~ definitely 
false, Nota word has been said to us in 
contradiction of those findings. Moreover, 
when matters came toa head in 1937 and 
he found that his acts were likely to be 
brought to light, he hastened to put in 
an inventory and accounts Even in these 
documents he regards himself ss slill be- 
ing the executor and actually states that 
certain moneys had been paid by him ont 
of the estate to himself as executor. 
Moreover, even in his reply to the appli- 
cation his language shows that he is 
regarding himself still as the executor, 

It would be wearisome to recapitulate 
all the various admissions which he has 
made on this point. As the circum- 


stances so strongly suggest that when he 


paid this money into his own account he 
did so with the sole intention of converting 
to his own use as much of it as he could, the 
provisions of s. 106, Evi. Act, clearly lay 
upon him’ the burden of proving that 
when he paid the money in 1928. into his 
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own accounts he was doing so with the 
intention of dealing with it honestly as 
the guardian of the minor. He does not 
discharge this burden by his mere ipsė 
dixit given nine years later especially 
when that ipse dixit is contradicted by 
his own acts and admissions. It must 
therefore be held that even if under the 
will Mr. Gulati was a guardian of the 
minor's property, he has never as executor 
made over the legacy eitherto the minor 
orto the minor’s representative, He has 
merely paid it into his own banking 
accounts and converted it to his own use. 

But it does not appear to us that he 
can even claim to be the guardian of 
the minor's property. We have read the 
will which incidentally was drafted by 
the appellant himself, and in that will he 
is appointed executor of the property 
and “guardian cf the child.” In the ordis 
nary meaning of the English language, 
“guardian of the child” means guardian 
of the child's person and this is 
particularly so when it is contrasted, as 
it is in this case. with the executorship of 
the property. If Mr. Gulati’s defence was 
that he was entitled to deal with this 
money as guardian of the child’s property, 
itis for him to prove that he was made 
guardian of the child’s property. The 
language of the will is certainly against 
him and we see no other evidence in 
his favour. Therefore on this point our 
decision is clearly against the appellant. 
He was never the guardian of the minor's 
property and even if it is assumed that 
he was, his act in paying the money into 
his own private banking account cannot 
be considered as equivalent to paying it 
over to the guardian. He has not completed 
his functions of executor and at the time 
of the application therefore was still execu- 
tor of the estate. The learned Judge 
in Chambers had full jurisdiction to pass 
the order which he did under ss. 301 and 
302, Succession Act. : 

A further objection was raised before 
us, though not very happily, by Mr. 
Mebr Chand Mahajan that it was improper 
for the learned Judge in Chambers to 
have transferred the proceedings under 
s. 317 to his own Oourt after arguments 
had been heard and a somewhat halfe 
hearted and shame faced attempt was 
made to suggest that this was due to 
some prejudice - in the mind of the 
learned Judge in Chambers. There appears 
tous to be not the slightest ground for 
the latter suggestion-*and under -s, 24, 
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-Qivil- P. C., the learned Judge in Chambers 
had full jurisdiction to transfer the case 
to his own Court at any stage. It has 
‘further been contended that even if the 
‘case could lie, the learned Judge could 
not suo motu examine the accounts filed 
under s. 317 so as to pass an order on them 
under sub-s. (4) of that secticn, Some 
-Yeliance has been placed on certain authc- 
rities which hold the view that the Court 
has no right to take cognizance of these 
acccunts, though we would point out that 
in In the goods of Stock, R. V. A. (3) 
the Court did do so. The argument, how- 
ever, which Mr. Mehr Ohand Mabajan has 
put forward appears to be based on a 
very. patent fallacy. Under subes. (4) of 
8.317 the filing of false accounts is made 
an offence punishable under e. 193, I. P. O. 
Section 195, Criminal P. O., lays down that a 
prosecution under s, 193, I. P. C., can only 
be made when the offence is alleged to 
have.been committed in, or in relation to, 
any-proceeding in any Court, on the come 
plaint of such Court or of some other Court 
to which it is subordinate. It is difficult 
to .see how. the Court could exercise its 
duty of making a eomplaint under this 
sub-section without taking cognizance of 
the. accounts. We are not prepared to 
. assume jae the Legislature in enacting 
subes. (4) of s. 317 were saying in effect 
that the submission of false accounts 
amounted to a criminal offence but that 
though a Court might have every reason 
to believe that such an offence had been 
committed, it cculd not exercise its obvious 
duty of filing a complaint unless some one 
came forward to move it to do so. The 
jurisdiction of the Court in this matter 
is in-no way limited -by any words of the 
sta\ute and we are satisfied, in spite of 
the authorities cited that the Court which 
is seized of the proceedings in relation to 
administration -has every right to take 
 Gognizance of and scrutinize the accounts, 
, and particularly soin a case like the pree 
sent, where it has been moved by an appli- 
cation under gs. 301 and 302, in which it 
was essentially necessary forit to examine 
‘the accounts in order to see whether the 
executor has so misconducted himself. as 
to make. it necessary for him to be removed. 
- The actual findings of fact by the learn- 
ed. Judge in Chambers, as we have said 
above, have not been contested on appeal 
before us, and we see no. reason for hold- 
ing that they are not correct. The other 


' `- (3) 54 A 605; 137 Ind. Cas: 201; A I R1932 All 
384, (1932) A L J 363; Ifi. Rul. (1932) All. 321, 
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grounds of appeal were either not pressed, 
or have clearly no forzə at all in view of 
our findings on the miio questions. Asa 
result, therefore, we consider nat only that 
the learned Judge in Ohambers had full 
jurisdiction to deal with the matters under 
ss. 301, 302 and 317, Succession Act, but 
that it is not possible to differ from him 
in any way on the findings arrived at by 
him. The appeals are accordingly dismiss. 
ed. Mr, Norman Edmunds, Oounsel for 
the respondent, who is acting as next friand, 
claims that he should be allowed his ex- 
penses including his own fess and those 
of the junior Counsel out of the estate and 
he quotes ‘Trevelyan’s Law Relating to 
Minors’ at p. 38L as an authority for the 
proposition that the next friend can recover 
his costs from the estate of the minor, 
This propositicn has not been contested 
before us. The order that- we make, there. 
fore, with regard to costs is that the costs 
will be granted against the appellant but 
that the next friend shall be entitled to 
recover his expens-s including Counsel's 
fee in both the Courts from the estate ine 
dependently of the question whether the 
costa against the appellant are eventually 
recovered or not. We fix OUounsel’s fee in 
this case as Ra. 500 for senior Counsel and 
for junior Counsel Rs. 140 in the lower 
Oourt and Rs. 150 in this Court. 

There is also a petition by the new 
executor asking for directions. As we 
have dismissed tre appeals and upheld his 
jurisdiction, we send this back to the learned 
Judge in Ohambers for disposal. In cone 
clusion we are of opinion that the facts 
disclos3d in this case raise sufficiently 
strong grounda for an investigation by the 
Polices with a view to the prosecution of the 
appellant for criminal breach of trust and 


we direct the Registrar to take action 
accordingly. 
D. Appeals dismissed. 





RANGOON HIGH COURT 
Civil Revision No. 284 of 1938 
January 27, 1939 
BAGULEY, J. 

U MAUNG MAUNG— APPHLLANT 
versus 
S. H. SHAHUL HAMID—Responpent 


Eaecution—Decree sent to another Court for exe- 
cution—Court passing decree, if can execute it— 
Judgment-debtor outside jurisdiction — Application 
for attachment of property lying within jurisdiction 
—Noticeto judgment-debtor,if can be issued = 


} 
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Limitation Act (IX of 1908), Art. 182(5)— 


Application for execution by issuing notice, when 
anges limitation — Civil Procedure Cote (Act V of 
1908), s. 155—High Court ruling mentioned tn judg- 
ment of trial Court — Appellate Court's failure ,to 
notice tt—Whether material irregularity. $ 
The Court which passee the decree, originally 
retains control of the execution proceedings and there 
is nothing in the Civil P. ©. to prohibit 
the sending of a decree for execution to two Oourts at 
the same time. Still more canit proceed with the 


execution itself while a copy of the decree is sent to 


another Court for execution elsewhere. 104 Ind. Oas. 


133 (1), relied on. 


A Court can issue notice to a judgment-debtor. 


outside its own jurisdiction. 

Applications for execution by issuing notice, made 
merely for the purposeof saving limitation are legal, 
and do operate to extend the time for limitation even 
if thereis no genuine intention to proceed at the 
time and take further steps, and whether the proceed- 
ings end ina voluntary withdrawal or in any other 
way. 147 Ind. Cas. 323 (2), relied on. 

The fact that the lower Appellate Court entirely 
failed to notice a reported ruling of High Court to 
which its attention was drawn by the fact that it was 
mentioned in the judgment of the trial Court, may be 
regarded as 8 material irregularity which will justify 
interference in revision. 


O. R. from the order of the District Court, 
Yamethin in Oivil Mise. Appeal No. 36 of 
1938. 


Mr. P. K. Basu, for the Appellant. 
Mr. Guha, for the Respondent. 


Order.—The facts of this case are quite 
simple. The applicant got a decree against 
the respondert on February 12,1932. The 
decree was transferred to Lewe on July 17, 
1934. An application for execution was 
made at Lewe and it was closed by an 
order of the Court dated August 6, 1934, 
No further application was made there 
and the copy of the decree was not sent 
back to Yamethin, However, on August 6, 
1937, an application was made to the 
Township Court of Yamethin, which passed 
the decree for issue of notice to the 
jndgment-debtor. This application was 
dismissed on August 19, 1937, and the 
application, out of which the present appeal 
arises, was filed on February 23, 1938. 
Objections to the execution of the decree 
Were raised on the ground that the decree 
was time-barred, the application of 1937, 
it is contended, being bad. ‘The Township 
Judge rejected this contention and directed 
execution to proceed, The foundation of 
the order is the case in K. K. Deb v. N, 
L. Chowdhury (1) in which it was 
held that the Oourt which passed the 
decree originally retained control of the 
execution proceedings and there was no- 
a 5 R397; 104 Ind, Oas. 133; A I R 1927 Rang. 
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thing in the Civil P.O to prohibit the send- 
ing of a decree for execution totwo Oourts 
at ths same time and if the Court that. 
passed a decree can send copies of the 
decree for execution to two cther Oourts 
simultaneously; still more could it proceed 
with the execution itself while a copy of' 
the decree had been sent to another Court> 
for execution elsewhere. On appeal to the 
Assistant District Court this order was 
upset but on what grounds it is difficult 
to see. The learned Judge did notrefer to 
K. K Deb v. N.L. Chowdhury (1) atall. 9> 
far as I can see, the basis for allowing the’ 
appeal was that the application of 1937 to 
the Township Judge, Yamethin, was “a 


farce.” He says: 
“The application in O. E. No. 124 of 137 was not: 
made to a proper Court. It was an application filed. 


before the Township Judge, Yamethin, for execu- 
tion by issuing notice on & judgment-debtor 
whose address was given as “Trader Ela, Lewe 


Township.” 


Now, so far as I can see, there is nothing 
to prevent a Court issuing a notice to a 
judgment-debtor- outside its own jurisdic- 
tion, An application for the arrest of a 
judgment-debtor outside the jurisdiction 
will, of course, be bad. An application for 
arrest of such a judgment-debtor would be 
an application made toa Oourt not having 
jurisdiction, but if an application had been 
made for attachment of property inside 
the jurisdiction of the Yamethio Court, a 
notice would be sent to the owner -of the, 
property even if he were living in another. 
Towoship. My attention was also drawn to 
the case in Khalil-ur-Rahman Khan v.: 
Collector of Etah (2). In this tease it was: 
held that . 


“an application to execute a decree or to take a 
step in execution, made in accordance with the 
Civil P. O. to the proper Court, and within the time - 
prescribed, operates under the Lim. Act, 1908, Sch. I, . 
Art. 182 (5)—if made before January 1, 1928, when. 
Act IX of 1927 came into force—to extend the time 
for executing the decree, whether or not the applica- 
tion was made with the genuine intention to proceed 
to execution,” | ee 
a decision which shows that applications for 
execution by issuing notice, made merely 
for the purpose of saving limitation are legal, 
and do operate to extend the time for, 
limitation even if there. is no genuine inten- - 
tion to proceed at the time and take further 
steps, and whether the proceedings end in 
a voluntary withdrawal or in any other 
way. 

(2) 61 I A 62; 147 Ind. Cas, 323; AIR 1934 PO l4; 
A 993: 6 RP O 42; 11 O W N 41; 66M L J 79; (1934) 
L J110; 39 L W 126; (1934) M W N 33; 36 Bom. L 
237. 35 PL R189; 380 W N 229; 15 P L T 221; 59 

J 
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‘For thése réasons I consider that the lower 
Appellate: Oourt erred in reversing the 
decision of the trial Oourt. This is an 
application fcr revision, not a second 
appeal, but I think that the fact that the 
lower Appellate Oourt entirely failed to 
notice the case in K.. K. Deb v. N. L. 
Chowdhury (1), a reported ruling of this 
High Court to which its attention was drawn 
by the fact that it was mentioned in the 
judgment of the trial Court, may he 


regarded as a material irregularity which: 


will justify, interference in’ revision. I 
therefore set aside the order of the lower 
Appellate Court and restore that of the 
trial Court dismissing the judgment-debtor's 
objection to execution procreding. ` Res- 


pondent to bear the applicants costs 
thrcughout. 
D. Order set aside. 


CALCUTTA HIGH COURT 
Suit No. 20 of 1936 
May 9, 1939 
PANCKRIDGR, J. 
Frem TOLARAM NATHMULL-- 
APPLICANT 
` veTSUs 
Firw MAHOMED VALLI PATEL— 
: Oppositg PARTY 

Civil Procedure Code (Act V of 1908), O. KAI, 
r. 50 (2)—Partner, if can dispute liability on 
ground that contract entered by firm was beyond 
scope of partnership. 

Order XXI, r. 50 2) is sufficiently wide to permit a 
person desiring to dispute his liability as a part- 
ner to do so, not only on the ground that he is 
not a partner, but on other grounds as well. The 
sub-rule does not entitle a person to dispute liabi- 
lity:on grounds such as denial of the contract, or 
limitation, or accord and satisfaction, which go to 
the. root of the suit. A partner can, however, dis- 
pute his liability on the ground that the contract 
entered into by the firm was beyond the scope of 
the partnership. 140 Ind, Cas. 519 (1), relied on. 


Mr: S. P. Chowdhury, for the Applicant. 


Mr. S N. Banerjee (Jr), for the Opposite 
Party. 


_dudgment.—This is an application under 
O: XXI, r. 50 (2). There is a firm of 
the name of Mahomed Valli Patel, to which 
I shall refer as the buyers. There is 
anther firm of the name of Tolaram 
.Nathmull, to wbich I shall refer as the 
sellers. These two firms entered into a cone 
tract for the sale and purchase of jute on 
July 15, 1935.. Eventually there were dis- 
putés, and the sellers referred the matter 
to the Bengal Chamber of Commerce in 
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terms of the arbitration clause contained 
in the contract. ‘lhe Chamber made their 
award by which they directed that the: 
buyers should pay the sellers Rs, 2,625 ag 
compensation, and Rs. 270 as the costs of. 
the arbitration, Tce award has been filed 
in Court, and is, therefore, liable to be 
executed as ifit were a decree. The sellers 
have now taken out this summons against 
three persons, Mahomed Valli Patel, Amiji 
Valli Patel and Abdul Rahmani Habib Patel, 
asking for leave to execute the award 
against them as partners ja the buyer's 


firm. 


Mahomed Valli Patel and Amiji Valli 
Patel do not appear to show cause, and’ 
leave to execute the award as against them 
will be granted. Abdul Rahman Habib 
Patel, however, has appeared toskow cause. 
He admits that he was a partner of the 
firm of Mahomed Valli Patel at the date 
of the contract between the buyers and 
sellers. Mr, Ohowdhury for the sellers 
maintains that this admission concludes 
the matter, Mr, S.N, Banerjee for Abdul 
Rahman contends that his client should be 
given an opportunity of disputing his 
liability by establishing that the contract 
of sale was beyond the scopé of the 
partnership. He says that contracts for 
sale or purchase of jute were not within the 
scope of tke partnership, and he also gays 
that the individual partners had no authority 
on behalf of the partnership to refer dis- 
putes between the firm and persons with 
whom the firm had dealings to arbitration. 
That Mr. Banerjee is entitled to resist the 
application on these grounds is supported 
by the authority of Bhagwan Manaji v. 
Hiraji Premaji (1). 

Having considered that case and the 
language of O. XXI, r. £0 (2), I have 
come to the conclusion that Mr. Banerjee's 
submission must prevail. Thesub-rule says 
that the Court may grant leave to execute 
where the liability is not disputed, or, where 
such liability is disputed, may order the 
liabitity of such persons to be tried and 
determined. This language is sufficiently 
wide to permit a person desiring to dispute 
his liability as a partner to do so, not only 
on the ground that he is not a partner, 
but on other grounds as well. I should be 
disinclined to hold that the sub-rule entitles 
a person to dispute liability on grounds 
such as denial of the contract, or limitation, 
or accord and satisfaction, which go to the 
Toot of the suit, but as Mr. Banerjee does 


(1) 34 Bom. LR 1112; 140 Ind. Oas. 519; AI R 
1932 Bom. 516; Ind. Rul. (1932) Bom. 599. pi 
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not propose to press his submission that 
the’ contract was a gaming and wagering 
contract, I need not decide tnat point I 
think, however, that Mr. Banerjee is entitled 
tọ raise all questions which affect his 
Client's liability qua partner. I therefore 
direct that the issue be tried whether Abdul 
Rahman has no liability under the award 
on the ground that the contract was beyond 
the scope of the partnership because it 
was a Contract for the sale and purchase 
of jute, and in so far as it contained an 
arbitration clause. In his affidavit in reply, 
Mr. Ohowdhury has asserted that Abdul 
Rahman took an active part in the arbitra- 
tion, and on that -basis an issue will also 
be tried whether, if the contract was beyond 
the scope of the partnership in respect 
of the matters to which I have referred, 
Abdul Rahman subsequently ratified it, 
and is liable on the basis of such ratification. 
Any documents that the parties desire to 
disclose will be disclosed by letter within 
the course of the next week, 1 set down 


the matter for trial of these issues a 
fortnight hence. l 
D, Order accordingly. 





LAHORE HIGH COURT 
First Appeal No. 110 of 1937 
March 8, 1939 
| Tex OHAND AND BHIDE, JJ. 
MOHAMMAD HUSSAIN—Derenpant— 
APPELLANT 
versus 
SECRETARY or STATE AND OTARRS— 
DEFRNDANTS— RESPONDENTS. 

Pleadings—Variation— When allowed—Case not 
alleged in plaint but described tn evidence, when can 
be set up—HoidenceBurden of proof—Best evi- 
dence not produced —Advantage of doctrine of onus 
of proof, if canbe taken —Transfer of Property Act 
QV of 1822), a. 114-A—Applicability of Act to 
unjab of technical provisions —S. 114-A, whether 

retrospective. 
. Fleadings should not be construed tov narrowly, 
and in dealing with the question whether there has 
been a variance between the plaintifi’s pleadings 
and the case alleged at the trial, the Court must 
look not to the mere wording of the plaint but to the 
issues which were settled for the trial and. to the 


manner in which the case was fought out by both. 


parties in the trial Court, If a case, not, alleged by 
the plaintiff, is disclosed in the evidence, the 
‘Oourt can allow it to be set up provided a specilic 
-issue is raised on it and the defendant is given an 
opportunity of meeting it. 124 ind. Oas. 687 (1) 
-Parshram v. Miraji i2), reliedon. {p 49, col, 2.) 
‘The parties to a suit should bring before the 
‘Court their best evidence, aud when this is not 
done, the Court.would be justitied in concluding that 
-jt would if brought into Uourt not support the case 
‘gi the party omitting to produceit and in these 
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circumstances such party cannot be allowed to take 
advantage of theabstract doctrine of onus of proof 
39 Ind. Oas. 659 (3), and 114 Ind. Cas. 9592 (4), 
relied on. [p. 50, col, 2] | , 

The T. P. Act is not in force ia the Punjab and its 
technical provisions, like the one enacted in 
s. 1l: A, donot apply to this province, | ; 

The provisions of s, 114-A have no retrospective 
effect and cannot govern suits which had been 
instituted long before its enactment. l 

F. A. from the decree of the Senior Sub- 
Judge, Lahore, dated December 21, 1936. 


Messrs. Meher Chand Mahajan and Tirath 
Ram, for the Appellant. 

Messrs. D. C. Ralli and Nand Lal Saluja, 
for the Respondents. 


Tek Chand, J.— This appeal arises out 
of a suit instituted as far back as April 2, 
3922, by the Secretary of State for India in 
Council for possession by ejectment of the 
defendants from a certain area of land, 
which had been leased to them, and for 
Rs. 5,000 as mesne profits. The Senior Sube 
ordinate Judge, Lahore, who tried the suit, 
has granted the plaintiff a decree for pos- 
session of the land by ejectment of the 
defendants and for Rs. 500 as mesne profits 
for the kharif harvest of 1927. He has 
also directed the defendants to remove the 
buildings, structures ani fixtures on the 
land within three months from the date of 
the decree (December 21, 1936.) From this 
decree, Mohammad Hussain (defendant 
No. 7) alone has appealed. The material 
facts are that Govt. owned an area of 
1137.2 acres of land in Rakh Chandrai 
situate near Kahna Kachha, about 11 miles 
from Lahore. In 1922 a syndicate consist- 
ing of Mrs. O, Brown (defendant No. }), 
Sardar Bahadur Amir Bakhsh (defendant 
No. 2), Rai Bahadur Dhanpat Rai (defene 
dant No. 4) and Rai Bahadur Dr. Hira Lal 
(father of defendants Nos. 5 to 10) approach- 
ed the authrities for a lease of tbis land 
at concession rates with a view to establish 
a Dairy Farm on modern lines, from which 
pure and unadulterated milk would be 
offered for sale in Lahore City and Civil 
Station. After lengthy negotiations, the 
Punjab Govt. granted a lease of the Rakh 
to the aforesaid four persons, and a formal 
lease deed was executed on July 24, 1822 
(Ex, Pal, printed at pp. 78-83 of Vol. II of 
the paper-bcok). The lease was for a period 
of 40 years, but was snbject to resumption 
earlier by the lessor in case of breach -or 
non-observance by the lessees of any of the 
conditions of the lease, l ee 


The principal corfditions of the leage 
were that the "lessees shall use the land 
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for the purposes of establishing a Dairy 
Farm and fo: purposes subservient thereto, 
and for no other purpose”; that they “shall 


permanenily set apart at least 100 acres of- 


land for purposes of grazing, this area to 
bė ploughed, divided into compartments and 
sown wih grass-seed according to the direce 
tions of the Director of Agriculture, Pun- 
jab;” that ‘fodder crops shall be grown on 
at least 200 acres of land every year;” that 
“within one year from the date of the lease 
the lessees shall erect buildings and struc 
tures according to approved plans and 
specifications and shall install, and, there- 
after keep and employ in tke buildings so 
erected, machinery and other dairy ap- 
pliauces;” and that “the buildings and 
structures and their compounds shall be 
kept in a thorough state of repair and 
cleanliness.” Olause 10 of thelease deed 
contained the important condition that the 
“lessees shall maintain a herd of at least 
3800 milch cattle on the said land, all such 
cattle being of not less than three years 
of age ; that of these not less than 200 shall 
be cows; the remainder might be cows or 
she-buffaloes ; that of the cows 75 per cent. 
shall be of the Montgomery breed: that for 
every 00 milch cattle or fraction thereof, a 
bull of the approved breed shall be kept; 
and that. the full strength of 300 milch 
cattle shall be attained by the end ofthe 
third year of the tenancy” (that is by July, 
1925). Tne lessees also bound themselves 
to keep {milk records, breeding records and 
statements relating to the out-turn and dise 
posal of produce in prescribed forms. All 
vessels used for the purpose of keeping 
milk for sale were to be thoroughly cleaned 
with steam or boiling water and kept in 
constant state of cleanliness ; and at least 
75 per cent. of the milk and its products 
were to be offered for sale in Lahore City 
and Civil Station in pure and unadulterated 
condition. A resident manager representas 


tive was to be employed by the lessees. 


within six months and he was to reside on 
the Jeased-land. The conditions for the de- 
termination of the tenancy before the expiry 
of the term of 40 years are contained in 
cls. 20 and 21 of the deed, and as the plain- 
tiff's claim for ejectment is based on them, 
it is necessary to reproduce them in extenso: 


: “Qlause 20.—That should there be any breach or 
non-observance on the part of the lessees of any of 
the conditions or covenants to be performed by 
them, it shall be lawful for the lessor to terminate 
the’tenancy and to eject the lessees from the said 
land forthwith, and on such termination and eject. 
ment no compensation whatsoever shall be claimable 


+ 


by, or payable to, the lessees,” 
roA K Seg aat i : 


‘had been granted. Mr. 


166 I C. 


Clause 21.—That on the determination of the 
lease sooner than the full term of 40 years they 
shall vacate the land and hand over possession to: 
the lessor, as far as may be in its present condition . 
after pulling down and removing all structures, 
building and fixtures built, erected or installed by 
them, provided that it shall be lawful for the lessor 
at his sole discretion and option to purchase all or > 
any of these buildings, structures or fixtures for. 
their market value or their cost to the lessees, 
whichever may be less,” 


The last paragraph of the deed contained ` 
the provision that should any difference or 
dispute arise between the lessor and the 
lessess on any matter arising under the 
lease, the same shall be referred tothe sole’ 
arbitration of the Commissioner of the 
Lahore Division, whose award in writing: 
shall be final and conclusive between them. 
On the execution of the lease deed, formal: 
possession of the land was delivered by 
Govt. to the lessees. But disputes soon. 
arose among them inter se. Rai Bahadur 
Dhanpat Ram and Dr. Hira Lal took no 
further interest in the lease; they took no- 
part inthe management of the land ; nor 
did they contribute any money for it. The 
other lessees, Mrs. Brown and Sardar. 
Bahadur Amir, Bakhsh, entered into- 
actual. possession, and on their behalf 
Mohammad Hussain (defendant No. 3), son 
of Sardar Bahadur Amir Bakhsh, worked at 
the Rakh. It appears that some buildings 
were constructed and machinery purchased 
and installed in accordance with the plans 
approved by the Director of Agriculture 
and the Govt. of India Dairy Expert, but, in 
1925, it was reported to Govt. that the 
lessees had failed to carry out the main cons 
ditions of the lease and were using the land 
for purposes other than those for which it 
Ogilvie. Deputy 
Commissioner, Lahore, was directed to 
enquire into the matter and, on October 16, 
1925, he submitted a report (Hx. P. F/2 
printed atp. 99, Vol. II) that the lessees: 
had failed to establish a dairy according to 
the terms of the lease, that no milch cattle ` 
had been kept as stipulated, that milk was 
collected from the cattle of Gujars of the 
adjoining villages and was brought to Lahore 
in ordinary dirty vessels; that Mrs. Brown. 
and Mohammad Hussain had, on a rough 
estimate spent Rs. 30,000 on buildings and: 
machinery, which were lying in neglected- 
and unused condition and that they had. 
more than compensated themselves by the. 
large profits made by them by subeletting: 
the land to tenants, who had been growing” 
ordinary crops and paying them rent, partly. 
in cash and partly in kind, On his report, 
the Governor-in-Oouncil passed an order on. - 
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January 20, 1920, sanctioning the resumpe 
tion of the lease. Intimation of this was 
duly sent tothe lessees, but it appears that 
Mohammad Hussain and Mrs. Brown pro- 
tested that the order was illegal. According- 
ly, a reference was made to the Commis- 
sioner, Lahore Division, for arbitration of 
the dispute between the Govt. and the 
lessees, a8 provided for in the lease. 

The Oommissioner, Mr. Langley, delie 
vered his award on May 17, 1926, holding 
that the lessees had been guilty of breach 
of the terms of the lease and that Govt, 
was entitled toresume it. The award was 
communicated to the lessees on June 9, 
1926. They, however, failed to surrender 
possession and, on April 2, 1928, the present 
suit was instituted by the Secretary of 
State for India in Council against three of 
the original lessees, Mrs.- Brown, Sardar 
Bahadur Amir Bakhsh and Rai Bahadur 
Dhappat Rai, and the sons of the fourth 
lessee, Rai Bahadur Lr. Hira Lal who had 
died in the meantime. Mohammad Hussain, 
son of Sardar Bahadur Amir Bakhsh, was 
also impleaded as a defendant, as it was 
alleged that by a document dated Octo- 
ber 15, 1923, Sardar Bahadur Amir Bukhsh 
had declared that the said lease was granted 
to him as lessee benami on behalf of his 
son Mohammad Hussain and that he held 
the sole benefit of Mohammad Hussain who 
had throughout. been treated by the plain- 
tiff as the real lessee in his place, 

In the plaint, as. presented in Court, 
reference was made to the conditions of 
the lease, which the lessees were alleged to 
have failed to carry out, and to the order 
of the Governer-in-Oouncil and the award 
of the Commissioner above referred to. It 
was alleged that after the award the lessees 
were continuing in wrongful possesssion of 
the land and were denying the right of the 
plaintiff to eject them. The cause of action 
for the suit was stated to have arisen on 
January 20, 1926 (the date of the order 
of the Governor-in-Oouncil) or May 17, 1926, 
(when the Commissioner delivered his 
award), It was accordingly prayed that a 
decree for possession ofthe lease land be 
passed in favour of the plaintiff by ejecte 
ment of the defendants without compenga- 
tion, and that a sum of Rs, 5,000 be granted 


as mesne profits for kharif 1927, or such 


higher amount as might be ascertained up 
to the date of actual recovery of possession. 
_ The defendants put in separate written 
statements, Mohammad Hussain (defend- 
dant No. 3) admitted that his father Sardar 
Bahadur Amir Bakhsh wasa mere benami- 
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dar for him and that he had been in pos- 
session of the Jand from the commencement 
of the lease. He resisted the suit, plead» 
ing that no reference of any matter in 
dispute had teen made by the parties to 
the arbitration of the Commissioner, and 
for this and other reasons the award was 
not valid or enforcible. He also maintains. 
ed that the Governor-in Council was not 
legally entitled to pass an order fcr resump- 
tion of the land in the manner in which it 
was done. He denied that the lessees had 
been guilty of breach of any of the condi- 
tions of the lease. He further averred that 
the lessor, having received rent after the 
date of the award and after the so-called 
resumption crder, had waived the for- 
feiture and was estopped from bringing 
the present suit. He therefore claimed 
that he was not in wrongful possession 
and was notliable to be ejected or to pay 
mesne prifits to the plaintiff, He also 
pieaded that, in any case, the plaintiff was 
bound to purchase buildings, structures, 
machinery, wells, etc., from the lessees at 
their cost price, 

Mrs. Brown (defendant No. 1) denied 
the: validity of the reference to the arbitra- 
tion of the Commissioner and of his award, 
She traversed the other allegations in 
the plaint, but wound up by saying that 
possession had never been demanded from 
her and that she had no objection to 
the Govt. taking possession of the land, 
if they were entitled to do so accords 
ing to law. Tne other defendants, Rai 
Bahadur Dhanpat Rai and tne sons of 
Dr. Hira Lal, pleaded that the possession of 
the land was never given to them under the 
lease, that Mohammad Hussain alone had 
been in possession and ke had neitLer 
carried out the terms of tke lease himself. 
nor allowed the other lessees to do so, that 
the plaintif had no cause of action so 
far asthey were concerned, and that, in 
the circumstances, no decree could be 
passed against them. > 4 

In the replication filed on behalf of 
the plaintiff, ihe pleas of the defendants. 
were traversed andit was further pleaded 
that in view of cl, 20 of the lease, the 
GovernoreineCouncil was legally entitled 
to resume the land, The learned Subordi- 
nate Judge then examined the Govt, 
Pleader and Counsel for Mohammad Hussain 
and Mrs. Brown. under O. X, r. 2, Oivil 
P. C., on October 11, 1928 As these state- 
ments have an important bearing on some 
of the contentions raised ° before us, it 
is necessary to set them out in some 


48 MOHAMMAD HUSSAIN D. SEORRTaRY of state (LAH.) 


detail. The Govt. Pleader in his state- 
ment (Vol. 1. p. 15), besides summarizing 
the facts as given in the plaint and denying 
the allegations of the defendants, expressly 
stated that the plaintiff was suing ‘‘for 
ejectment of the defendants on two grounds. 
In the first place, the Commissioner was 
the final authority as an arbitrator and 
his award should be enforced. Secondly, 
if tke Oourt holds that the award was 
illegal or ultra vires, which we do not 
admit, then we take our stand upon the lease 
itself and its conditions. He then admitted 
that throughout the period of tenancy Mrs. 
Brown, Sardar Baha iur Amir Bakhsh and 
his son Mohammad Hussain had been in 
physical possession of the land in suit, and 
that Rat Bahadur Daanpat Rai and Dr. 
Hira Lal or his sons were never ln actual 
Possession, But he claimed that these 
persons were equally liable, as their 
co-lessees had always been representing 
to the Govt. that they had been managing 
the business on behalf of them also. 
Counsel for ‘Mohammad - Hussain, in his 
statement, reiterated the objections to the 
reference to arbitration and the award 
and also averred that the suit did not 
lie, as before the plaintiff could eject him, 
there should be a proper award by the 
Commissioner binding upon him. He added 
that ‘if the Oourt holds that the suit can 
proceed as framed, then our plea is that 
we have complied with the conditions of 
the lease andthat we have not been guilty 
of the breach of the contract of the 
lease” (Vol. 1, p. 19). Mohammad Hussain 
himself was also examined and he stated 
that in compliance with the terms of the 
lease he had constructed the buildings, 
installed expensive dairy machinery, pur- 
chased and maintained cattle and carried 
out all the terms of the lease (Vol. 1, p. 20}. 
‘On these pleadings the learned Subordinate 
- Judge framed the following issues : 


“1, Whether there has been a proper reference 

„to arbitration ? 

"2. Whether the arbitrator hag been guilty of 
‘judicial misconduct vitiating the award as stated 
in the written statement, and the award is not con- 
sequently binding on the defendant ? 

‘+3. Ifthe award is not binding, whether this 
suit does not lie under the terms of the lsase ? 

". 4, Whether the defendants have not observed the 
terma of the tenency as laid down in Ex. P-l and are 
therefore liable to ejectment ? 

5, Whether the plaintiff has suffered any loss for 
‘which the defendants are liable ? 

- 6. If so, whether defendants, or any of them, are 
liable to .pay any any, and if so, what amount on 
-account of damaggs or mesne profits to the plaintiffs ? 
7, Whether the plaiftiff has received rent after 
‘the award and the order of resumption and has 
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therefore waived the right to claim ejection .of 
the defendants ? 

8. Whether the defendant has erected buildings 
over the land in dispute and hae improved the land 
otherwise ? 

If so, what is the value of those structures 
and improvements ? 

10. Whether the plaintiff is bound to take 
those structures and improvements ‘as they are and 
pay their value to the defendants ? 

li. If plaintiff is found entitled to a certain amount 
on account of mesne protits or damages, whether 
defendants Nos, 4 to 1U are not liable to contribute 
towards that amount ? 


Lengthy proceedings then followed, relat- 
ing to the production by the plaintiff of 
Certain documents relating to the arbi- 
tration proceedings. Ib 18, however, not 
necessary to refer tothem in detail here. 
lt will be sufficient tosay that the matter 
hung fre for a long time, certain orders 
were passed by the Oour:, against which 
Mohammad Hussain moved the High Court, 
and the matter was finally settled py order 
of Jai Lal, J. dated February 16, 1934. 
The trial of the case was then resumed 
by the Subordinate Judgein April, 1934. 
Evidence was first led on Issues Nos. L 
and 2 relating to the validity of the refer- 
ence to arbitraticn and the Commissioner's 
award, and the learned Senior Supordinate 
Judge, on May 31, 1934, passed an order 
holding that there had been no Valid refer- 
ence to arbitration as allthe lessees did 
not join, and that the award of the Uom- 
missioner was illegal for the additional 
reason that it had been given in the 
absence of the parties and without giving 
them an opportunity of placing their rege 
peclive cases before him. He accordingly 
decided Issues Nos. 1 and 2 against the 
plaintiff (Vol. 1, pp. o09— 928). Arguments were 
then heard on Issue No. 3 (11 the award is 
not binding, whether the suit did not lie 
under the terms of the lease). The learned 
Judge decided this issue against the de- 
fendants, holding that the alternative case 
based on the breaco of the conditions of 
the lease was covered py the pieadings 
of the parties (Vol, l, pp. 01—64). Lhe trial 
of the remaining issues then began, ‘I'he 
plaintiff examined three witnesses and 
relied upon certain documents to prove that 
the defendants had not carried out the 
terms of the lease, and Monammad Hussain, 
defendant, produced 338 witnesses, Even- 
tualiy, the Subordinate Judge delivered. 
his judgment on December 21, 1936, and. 
Lading that the defendants had not carried. 
Out the essential terms of thetenancy as 
stipulated in the lease deed, he eld that-the- 
Plaintiff was entitled to eject them wishoat- 
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paying any compensation or being com- 
pelled to purchase the structures and machi» 
nery erected by them. He further found 
that the plaintiff had not waived the right 
to resume the land, nor was he estopped 
from maintaining the suit and that the 
defendants were liable to pay mesne pro- 
fits for kharif 1927, which he assessed at 
Rs. 500. He accordingly passed a decree 
as stated above. 

On appeal by Mohammad Hussain, the 
first contention raised on his behalfis that 
in the plaint the claim was based solely on 
the award of the Commissioner and the 
award having been held to be invalid, the 
plaintiff wasnot entitled to claim ejectment 
of the defendants on the alternative ground 
that they had not carried out the terms of 
the lease and therefore even if noneobserv: 
ance or breach of any of the conditions of 
the lease had been proved, the plaintiff was 
not entitled to determine the lease and 
eject them. After hearing Counsel at great 
length and examining the record, I have no 
doubt that there isno force in this conten- 
tion, It is no doubt true, that the plaint ia 
not as clear as it might have been; it did 
not expressly state that the plaintifi based 
the claim for ejectmeat, in the alternative, 
on the breach of the terms of the lease, On 
the other hand, it was stated that the cause 
of action arose on the date on which the 
order of the Governor-in-Council was passed 
or,.at any rate, the date on which the 
award was given. Batin the plaint, mene 
tion waSmade of all important conditions 
of the lease, which the defendant had failed 
to carry out, and in the replication (para. 8) 
it was stated thatin view of cl. 20 of the 
lease, the Governor-in:Council was legally 
entitied to resume the land. The matter 
was, however, put beyond ali doubt in the 
statement made by the Govt. Pleader dated 
- October 11, 1928 (pp. 18-19 of the paper- 
book, Vol. 1) in which he clearly and 
specifically stated that the plaintiff was 
suing for the ejectment of the defendants 
on two grounds: (1) the award, and (2) if 
the award were held to be illegal or ultra 
vires, then upon the lease and its conditions. 
At that time, no objection was raised by the 
appellant or his Counsel that the alterna- 
tive case was outside the plaiat and should 
not be allowed to be.raised. On the other 
hand, it was understood that such a claim 
had properly been made, and the appel- 
lant’s Counsel in his statement proceeded 
to meet the case on the merits and averred 
that the lessees had complied with the con- 
ditions of the lease and that they had not 
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been guilty of breach of the contract. The 
appellant Mohammad Hussain who made 
a statement the same day, repeating that 
he had carried out all the conditions of the 
lease. 

These statements were made before issues 
and are part of the pleadings in the suit, 
Issues il, in number, were framed ime 
mediately after these statements had been 
made, and of them six related to the altere 
native case, but no objection was taken by 
the appellant that the points covered by 
them ware outside the suit. That be was 
fully aware of what the plaintiff's case was 
is shown by the statement of his Counsel, 
dated May J4, 1935 (Vol. 1, p- &2) that 
“we are goirg to rebut thatno clause of the 
lease bas been broken by us and that the 
plaintiff received rent from us after the 
alleged resumption order.” He then exa« 
mined no less than 37 witnesses, besides 
the appellant himself. In these circume 
stances, it is tco late for the appellant 
to argue now, that the suit has been 
erroneously tried on the alternative claim, 
and that it should have been dismissed 
as soon as the Court found that the award 
was invalid. Reference may, in this con- 
nection, be made to the decision of their 
Lordships of the Privy Council in Sagarmull 
Nathany v. Galstaun (1) which arose out 
of a suit based on certain agreement, 
which had been subsequently varied by the 
parties, but the variation was not mentioned 
inthe plaint. The point had, however, been 
put ia issue and contested and proved. 
Their Lordships held that pleadings should 
not be construed too narrowly, and in 
dealing with the question whether there 
has been a variance between the plaintiff’s 
pleadings and the case alleged at the trial, 
the Court must look not to the mere word» 
ing of the plaint but tothe issues which 
were settled for the trial andto the manner 
in which the case was fought out by both 
parties in the trial Court. Their Lordships 
observed that as, notwithstanding the form 
of the plaint, the suit had been fought 
by. the parties deliberately upon issues 
substantially as framed by the trial Judge, 
it ought, upon that footing, to be determin- 
ed; see also Parshram v. Miraji (2) where 
it was held that if a case, not alleged 
by the plaintiff, is disclosed in the evidence, 
the Court can allow it to be set up provided 
a specific issue is raised on it and the 


(1) AIR 1930 P O 205; 124 Ind. Oas. 887; Ind, 
Rul. (1930) P O 263; 32 Bom LR 1166; 520L J l; 
59 M L d 328; 32 L W 467 (BO) © 

(2) 20 B 569, . 
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defendant is given an opportunity of meet- 
ing it. I hold therefore that this contention 
is without any substance, and in the cir- 
cumstances, the lower Court was justified 
in tr)ing and adjudicating upon the claim 
based on the non-observarce of the terms 
of the lease, 

On the merits, the main question for 
determination is whether it has been proved 
that the defendants had not observed the 
‘Conditions of the tenancy as laid down jn 
the lease deed and are therefore liable to 
ejectment before the expiry of the term of 
the Jease. (His Lordship after discussing 
the evidence on this point held that it 
was wholly insufficient to prove that the 
lessees had complied with the conditions 
of the lease, and proceeded), The defen- 
dant Mohammad Hussain made a lengthy 
statement as his own witness at the close 
of the trial. He deposed that regular 
registers had been kept containing partis 
culars of the cattle and giving details of the 
production and sale of milk, but, as stated 
already, none of these registers was pro- 
duced at the trial. He stated that these 
registers had been produced in a civil suit 
for dissolution of partnership which had 
been instituted by Mrs, Brown against him 
and which was decided by Agha Mohammad 
Sultan Mirza Senior Subordinate Judge 
on June 9, 1930. He, however, did not 
“Summon that record, nor have those 
registers been brought on the record of 
the present case. The Govt. Pleader pressed 
him to have these registers and other 
documents relating to the purchase of cattle, 
etc. produced even at the last stage of 
the trial but he did not do so :see Vol. 1. 
P. 137, line 38; p. 138, lines 1 to 10; Vol. 2, 
P. 4, line 10; p. 5, lines 1to 22 and 34 
to 40; p.l, line 14; p. 11, line 17; p. 19, 
line 86 top. 20, line 44; p. 23, lines 1 to 
20 4nd p. 25, line 35. After the defendant's 
evidence had been finished, he was, on 
July 14, 1936, once again given a fortnight 
to produce the documents from the partner- 
ship record: see Vol. 2, p. 32, lines 28 to 
46 and p. 33, line 24, but even then he 
failed to do so and asked for a further 
adjournment on July 28 1936, but the 
learned Judge rightly refused to grant it 
(Vol. 2, p. 35). 

A copy of the judgment in the partners 
ship suit (Ex. P-7) had been placed on this 
record, but as the plaintiff was not a party 
to that suit, the findings in that judgment 
and the evidence on which they were based 
are not relevant as against him. It appeared 
from the judgment” however, that some 
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regisiers and documents had been filed in 
that suit and it has not been explained why 
the appellant failed tosummon and prove 
them in this case, if they really supported 
his case, though he had repeated oppor- 
tunity to do so, His Counsel was unable 
to Offer any satisfactory explanation and 
requested us tosend for the record of that 
case from the Lahore District Court record 
room and take additional evidence under 
O. SLI, r, 27, Civil P. ©, Without passing 
final orders on this prayer, we had the 
record of the case sent for and allowed it 
to be examined by both Oounsel. But 
they were unable to find any register or 
other document showing purchases of mileh 
cattle for the Rakh Chandrai Dairy Farm, 
or otherwise having any bearing on the 
points in dispute before us in this case. It 


is clear therefore that the documents relate 


ing to the alleged purchase of cattle either 
did not exist, or they have been deliberately 


withheld by the defendant and it is there»: 


fore reasonable to infer that, if produced, 
they would have gone against the appel- 


lant. As has been frequently pointed out by: 


their Lordships of the Privy Qouncil, the 
parties to a suit should bring before the 
Court their best evidence; and when this 


is not done, the Court would be justified - 


in concluding that it would, if brougat into 
Court, not supp.rt the case of the party 
omitting to produce it and that in these 
circumstances such party cannot be allows 
ed to take advantage of the abstract 
doctrine of onus of proof: Murgesam Pillai 
v. Gnanasambanda Pandara' Sannadhi (3) 
at pp. 408-409 and Rameshwar Singh v. 
Bajit Lal (4) at pp. 98 99. 


It is, however, not necessary to pursue 
the point further, for the matter seems to 
have been put beyond all doubt by 
Exs. P/A-1 and P/a»2, which are two applic 
cations addressed by two of the lessees, 
Mrs. Brown and the appellant Muhammad 
Hussain himself to the Deputy Commis» 
sioner, Lahore, on March 7, and October 6, 
1925, respectively (Vol. 2, pp. 90 and 
96). In these applications they made serious 
complaints agaist the co-lessees, Rai 
Bahadur Dhanpat Rai and Dr. Hira Lal, 
and requested the Govt. to remove their 

(3) 40 M 402 at pp. 408, 409; 39 Ind, Cas, 659; Al 
R1917 P U 6; 44 I A 98; 21 M LT 288; 32M LJ 369; 
ISA L J28; 1PLW457,5LW 759; 210 W N 


761; 19 Bum L R 456; 25 O L J 589; (1917) MWN 
487 (P O). 


(4) A I R 1929 P O 95 at pp, 98; 99, 114 Ind. Oas. — 


592; 33 O W N 430; 29 LW .01; 490 L J 308; 60 W 
N 423; 31 Bom L R 721; (1929) AL J 261; Ind, Rul, 
(1929) P O 104 (PO), l 
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names from the lease, and limit the grant 
to Mas. Brown and the appellant. The 
applications, however, contain clear admis- 
sion that the lessees had not complied with 
the canditions as to the purchase of cattle. 
In the first application it was stated that 
immediately on taking over the land the 
lessees had purchased and kept 184 cattle 
at the Farm, but all these cattle were soon 
stolen by the Gujars in whose charge they 
had been placed. This happened some 
time in 1922 and it was not stated that 
any other cattle had since been purchased, 
In the second application (Vol. 1, p. 97 ), it 
was stated that “‘catile were kept at the 
Farm through the Gujars as is permitted 
by the terms of the lease; but as directed 
by the Director we are starting in this 
month of October to keep our own herd of 
cows.” This application is dated October 6, 
1920, and itis quite clear from it, that on 
that date the lessees had no cattle of their 


own, and that the cattle kept at the Farm. 


were those of the Gujars or sub tenants. 
The appellant's learned Oounsel argued 
that these applications Exs. P/A-i and Z 
had been in possession of the plaintiff all 
along, but they were not placed on the 
record at the commencement of the iral 
and should not have been allowed to be 
produced at the very last stage of the 
case, when Muhammad Hussain was being 
Cross-examined, He wherefore contended 
that they should be rejected and not con- 
sidered at all, In the lower Court, however, 
no Objection to their production appears 
to have been taken at the time when iney 
were actually produced (Vol, 2, p. 24, line 10 
and p. 25, line 10), thougn the matter 
was agitated some months Jaler when final 
arguments in the suit were being addressed, 
The Senior Subordinate Judge then con- 
Bidered this objection at length and over- 
Tuled it in a Separate order passed on 
December 21, 1930 (Vol, 2, pp, 67-68, line 30), 
After hearing Oounsel at length, we agree 
With the decision of the learned Judge, 
It appears, that on May 21, 1935, the appel- 
lant himself, in answer to a question, had 
referred to these applications (Vol. 1, p. 10, 
line 32), aud it was to contradict him that 
the Govi. Pleader produced them at a 
subsequent hearing. This he was clearly 
entitled to do under O. VII, r. 2, Oivil P. O., 
and I do not think that the lower Court 
acted illegally in allowing the applications 
to be-produced at that stage, The appel- 
lant was in no way prejudiced by their late 
Production; he had full opportunity to 
explain them and ican see no force in bis 
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belated objection to their admissibility. 
Counsel next referred to the oral evidence 
of three milk-sellers, Ganesh Das (D. W. 
No. 4), Ohanan Din (D. W. No. 12) and 
Jhuman (D. W. No. la, Two of these 
deposed inat they used to get supplies of 
milk from the Rakh Ohandrai Dairy, and 
the third said that his father, who has 
since died, received similar supplies. 
‘ney claimed to have purchased milk 
on a large scale, mostly on credit, and yet 
they have not produced any account, Voucher 
or receipt in support of their allegation. 
It is impossible to accept as true their 
oral testimony, given 10 or 12 years after 
the alleged dealings, and without any corro- 
borative documentary evidence whatever. 

Finally, Counsel argued that the appel- 
lant has been greatly prejudiced by the 
lower Oourt not issuing interrogatories 
for the examination of Mr, Milne, formerly 
Director of Agriculture, Punjab, and Mr, 
Sinithe, Govt. of [adia Dairy Expert, both 
of whom had retired during the pendency 
of the suitand were in England at the time 
when oral evidence relating to [ssue No, 4 
was being recorded. But on this pyiot also 
we cannot tind that the appellant Dis any 
justitiable grievance; for he himself was 
solely responsible fur not examining these 
persons in time. It appears from the 
record that several oOpportuaities were 
given to him to have interrogatories issued 
but he failed to avail himself of them. The 
first order on the record is that of October 
ll, 1923, passed immediately after the 
issues were framed (Vol. 1, p. 22), when the 
Parties were directed to putin list of 
Witnesses, diet money, interrogatories, if 
any, by August 18, 1923, No interroga- 
tories to these witnesses were put in by tne 
appellant probably because they were in 
India atthe time, After the issue relate 
ing to the award had been decided, the 
parties were required to put in fresn lists 
of witnesses whom they wished to examine 
in reference to the other issues. In az. 
cordance with this order, the appellant put 
in afresh list of witnesses, which includ- 
ed Messrs. Milne and Smithe, but ne did 
not get any interrogatories issued to them 
at that time. As stated already, the cage 
remained in tne High Court till LY¥s4 on a 
revision petition filed by the appellant 
against certain interlocutory orders. Oa 
February 4, 1935, when toe hearing was 
resumed in tne lower Ovaru tne appellant 
filed another list of witnesses, waica again 
jncluded these two persons, who were 
then stated to be residing in Wugiand, Un 
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scrutinizing the list, the Oourt ordered, on 

February 6, 1935, that the appellant should 
“file interrogatories for the examination 
of these witnesses in London, and that 
their correct addresses should also be 
given, The appellant, however, took no 
action whatever for more than a year. 
He neither gave correct particulars of the 
addresses of these persons in Engiand, nor 
did he file the interrogatories. In the mean 
time, the plaintiff proceeded with his 
evidence and closed his case on May 4, 
1935. Ten days later,on May 14, 1935, the 
appellant began examining his own wit- 
nesses. At that time also, he did not ask 
for interrogatories to issue to Mr. Milne or 
Mr. Smithe. 

It wasnot till February 12, 1936, when 
all the witnesses for the appellant, except 
himself, had been examined, that he asked 
for permission to examine them by means 
of interrogatories (Vol. 1, p. 193), The 
Govt, Pleader naturally objected and on 
February 18, 1936, Mohammad Hussain 
stated that the matter might be taken up 
after his own statement as a witness had 
been recorded. His statement began on 
that date and was not finished till July 7, 
1936, when he again asked for interroga- 
tories being sent totkese persons (Vol. 2, 
p. 28). But on that date, too, he was unable 
to give correct addresses of the witnesses, 
and stated that he was not even aware 
whether they were alive or dead and asked 
for a week's adjournment to ascertain 
this fact and also their addresses, if they 
were alive. The learned Subordinate 
Judge granted the adjournment and, on 
July 14,the appellant stated that he had 
ascertained that both of them were living 
out of India, but he had not been able 
tofind out their addresses. The Govt, 


Pleader objected to any further adjourne 


ment being granted, the appellant having 
slept over the matter for more than a year 
and having taken no action until the case 
was ripe for arguments, After hearing 
counsel forthe parties, the learned Senior 
Subordinate Judge declined to adjourn 
the case any further for this purpose 
(Vol. 2, p.31). From what has been stated 
above, itis quiteclear that the appellant 
had been grossly negligent in the matter; 
he could have examined these witnesses 
orally so long as they were in India; he 
could have taken timely steps to have 
interrogatories issued to them in England; 
but he did nothing of the kind and tbe 
learned Judge of the Court below was 
sight in not granting any adj ournment 
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for the purpose when the request was made 
to him at the very last stage of the gase. 
which had then been pending for over 
eight years. Further, we cannot find that 
the appellant has been in any way pres 
judiced by the non-examination of these 
witnesses. His Counsel stated before us 
that he wanted to examine them with a 
view to prove the various reports made. 
by them, which are on the record and 
which we have already considered. They 
merely prove that the appellant had 
constructed certain buildings and installed 
Some machinery, according to the plans 
and specifications supplied and the direc- 
tions given by them. As stated above, 
this is no longer denied by the plain- 
tiff. It is noteworthy that the reports 
of Messrs, Milne and Smithe do not show 
that the machinery was ever actually 
worked or that pure and sterilized milk was 
produced by the lessees and offered for 
sale. Indeed their reports are silent asto . 
the number of type of mileh cattle main- 
tained on the farm. TLese persons, therefore, 
even if examined, would not have been of 
much assistance. ; 

. ‘Lhe case must be decided on the evidence 
already on the record and after carefully 
considering it, we have no doubt that it has 
been proved that the lessees did not keep 
and maintain the requisite number of 
milch cattle of the stipulated breed, nor did 
they set apart separate areas for growing 
fodder crops or sowing improved grass. 
They hadno doubt erected some buildings 
and purchased machinery but they did not 
work it for producing sterilized and pure 
milk. Indeed, they did not use the Rakh 
forthe purpose of establishing a Dairy 
Farm of the stipulated type, and seem to 
have considered it more profitable to grow 
cotton and other market crops and for that 
Purpose they sub-let the major portion of 
the land to tenants at high rent. The ape 
pellant himself admitted in his statement 
as a witness that he had leaséd 750 acres 
(30 squares) of land to tenants at rateg 
varying from Rs. 100 to Rs. 750 per square. 
It also appears that a cotton ginning 
factory had been installed though full 
details as to its size and capacity were not 
brought out in the evidence. With a hand- 
some income from these sources at a time 
when cotton and grain were fetching peak 
prices inthe market, the lessees, or such of 
them as were in actual possession did not’ 
consider it worth their while torun the 
Dairy Farm but as Mr. Ogilvie put it in 
his report, treated the lease as.a great jagir 
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for them. It follows from what has been 
Stated above that the lessees had failed to 
carry out the essential conditions of the 
lease within the specified period and there- 
-fore under cl. 20 of the deed (Ex. .P-1), 
-Govt. was entitled to terminate the tenancy 
and to eject the lessees from the leased 
land without its being liable to pay any 
. compensation to the lessees for any struc- 
ture, building or fixtures which had been 
installed or erected thereon. 

The learned Counsel for the appellant, 
however, raised an entirely new point which 
had not been urged at the trial. He argued 
that even if it be held that there had been 
a breach of the essential conditions of the 
lease, the lessor cannot maintain a suit for 
ejectment without having first served on the 
lessees a notice in writing (1) specifying 
‘the particular breach complained of and 

.(2) requiring the lessee to remedy the 
‘breach within reasonable time from the date 
of the notice. In support cf this contention 
he relied upon s. 114-A, T. P. Act, which 
was added to that Act by the amending 
Act of 1929, The T. P. Act, however, is not 
-in force in the Punjab and its technical 
provisions, like the one enacted in this 
section do not apply to this province. More- 
over, even in provinces in which the Act is 
in force, the provisions of s.114-A have no 
retrospective effect and cannot govern suits 


which had been instituted long before its 


‘enactment. In the case before us. the alleg- 
ed breach took place in July, 1925, and the 
suit was instituted in 1928, Mr. Mehr 
Chand then referred to a number of cases 
decided in this country before 1923, where 
it had been held that the lessor cannot ree 
enter on breach of covenant without any 
overt act showing his intention to determine 
the lease: Naurang Singh v. Janardhan 
Kishore Lal (:), L. A. Creet v. Firm Gan- 
garaj Gulraj (6), at p. 220 Shih Charan 
Das v. Kharka (7), and Chiragh Din v. 
Muhammad Usman Khan (8), In this case, 
_ however, there is ample proof of such overt 
act on the part of Govt. to resume the land. 
As has been stated already on receipt of 
Mr, Ogilvie’s report, the Governor-in-Ooun- 
cil had passed an order in January 1926 
that the land be resumed and laterin the 
Same year arbitration proceedings had been 
taken before the Commissioner and an 
5 0 . A 
= 3 WN uh a6 A AIR 1918 Cal 969; 
] . 
eli: A TR 1937 Cal 90; Oe OLI 290. irom an 


(7) 47 A 348; 86 Ind. Cas, 174: 
346; 23 A LJ 49, as. 174; A IR 1925 All, 


. (8) ATR 1924 Lah 281; 70 Ind. Caa, 349, 
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award for ejectment obtained. The lessees 
were thus fully aware of the breaches 
complained of and they had nearly two 
years to remedy them, but he failed to-do 
so, I therefore see no force in this conten- 
tion. The plea of estoppel, covered” by 
Issue No. 7, was not pressed before us- and 
need not bediscussed. The allegations, on 
which it was based, has not been substan. 
tiated on the record and,in any case, the 
mere fact that the Tahsildar had allowed 
the amount of rent for a harvest subssquent 
to the breach to be deposited in the treasury 
in ignorance of the real facts relating to 
the breach, cannot possibly estop the 
plaintiff from maintaining the suit. 

Lastly, Counsel made an appeal ad miseri 
cordtan on behalf of the appellant and 
urged that he had invested large sums of 
money in constructing buildings and install- 
ing machinery on the leased land and that 
on “equitable grounds” he should be allows 
ed compensation before possession of the 
land is resumed by the lessor, There is, 
however, no proof on the record as to the 
amount actually spent by him. As stated 
already, he did not produce any accounts 
or other reliable evidence on the point, and 
there is no doubt that his own statements 
on this point are grossly exaggerated. In 
any case he appears to hava amoy come 
pensated himself by uaing the land for the 


more profitable purpose of raising crops 
during the period that he has been in 
possession. The breachon his part has 


been wilful and in faca of the clear provi- 
sion in the contract, we cannot find any 
justification for making the plaintif pay 
him any compensation. 

After giving the case anxious and careful 
consideration, I cannot find any force in 
this appeal and would dismiss it with costs. 
Tne lower Court had allowed the appellant 
three months from the date of its decree 
(December 21, 1936), within which to remove 
the buildings, structures and fixtures This 
period has long since expired. We are told 
that the decree has not yet been executed 
and tha appellant is still ia possession. In the 
circumstances, we think he must be given 
further time to remove them and we allow 
him to do so Within three months from this 
date. a 


Bhide, J.—I agree. 
D. Appeal dismissed. 
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; PRIVY COUNCIL 
Appeal from the Nagpur High Court 
November 14, 1939 
Lord THAANKERTON, Siz Grorgr RANKIN 
, AND Mr. M. R. JAYAKAR g 
Tar COMMISSIONER or INCOME-TAX, 
CENTRAL snp UNITED PROVINOES, 
LUCKNOW —Apprnuant 
versus 
Messes. MOTIRAM NANDRAM— 


RRSPONDENTS 

Income Tax Act (XI of 1922), a. 
Trading or capital loss—Held that loss 
‘loss and not trading loss. 

Held, on facts that the deposit made by the 
asseessees with the oil company which was to carry 
interest, for obtaining organizing agency from the 
company was clearly exacted by the company as a 

“condition of the assegsees being given an agency 
which they hoped to manage profitably. The pur- 
pose of being permitted tc engage in such a busi- 
hess must be considered to be a purpose of securing 
‘.an enduring benefit of a capita] nature, and tbat 
“the deposit could not, upon a true view of the 
. terms of the agreement and the circumstances of 
the case, be regarded as an expenditure made in 
the course of carrying on an existing agency, or any 
other business. The balance of the deposit which be- 
. came bad debt after the insolvency of the oil ccm- 
pany was, therefore, not a trading loss but a capital 
Oss. 


10 (2) (ix)— 
was captial 


Messrs. J. Millard Tucker, K. C. and H. 
Hull, for the Appellant. 


SirGeorge RankIn.—In this care the 
_Tespondents have not been represented 
before their Lordships, 
The appeal is brought by the Commig- 
missioner of Income-t aX, Central and 
United Provinces, Lucknow, from a decision 
‘of the High Curt at Nagpur given upon a 
‘reference made to that Court under s, 66 
(2) of the Indian Income Tax Act, 1922. The 
question of law is as to the admiesibility of 
:& deduction of Rs. 39,500 in computing the 
. profits of the assessees’ business. The year 
of assessMent in respect of which the 
question arises is the year 1933-4 and as it 
is not contested that the sum in question 
- was expended or lost in the ‘previous 
“year,” 19323 the deduction, if permissible 
. is claimed for the proper year. i 
. By the terms of s. 10 of the Act, the profits 
. OY.gains of a business are to be computed 
. after making certain allowances, one of 
_ which is provided for by the terms of cl. (ix) 
of sub-s. 2 as fcllows :— 


“(iz) any expenditure (not being in the nature of 
capital expenditure) incurred solely forthe purpose 
of earning such profits or gains.” 


The assessees are a Hindu undivided 
family consisting of three brothers who 
carry on business under the style of Moti- 
ram Nandran? at Hinganghat in the district 
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of Wardha in the Oentral Provinces with a 
branch at Balaghat. Until 1930 their busi- 
ness or businesses consisted in dealing in 
cloth and in yarn and as money-lenders, But 
by an agreement in writing dated December 
17, 1930, they agreed to become orgahising 
agents toa Bombay firm which under the 
name of the White Kerosene and Mineral 
Oil Company imported and dealt in kerosene, 
motor spirit and fuel oils. The terms of 
this agreement are of importance for the 
decision of this appeal butit will be sufi- 
cient to state their effect so far as is necese 
sary to exhibit the course of dealing to 
which it looked forward. | 

The agreement refers to the Bombay firm 
as “the company” and to the assessees as 
“the organising agents.” It recites that the 
assessees were carrying On business as 
cloth merchants ; that they had requested 
the company to appoint them organising 
agents in a defined territory known as 
Hastern Central Provinces; and that they 
had offered to deposit with the company 
Rs. 50,000. The company by the agrees 
ment appointed the assessees to be organise 
ing agents for five yearsin respect of the 
territory specified. Clause 4 recited that in 
such appointment the 
assessees had on December 8 and 12, 1930, 
deposited Rs. 3,000 and Rs. 22,000—in all 
Rs, 25,000. It provided that on or before 
January 17,1931, they should deposit a 
25,000. “Ths said sum of 
Rs. 50,000 shall remain at ‘the disposal of 
the company for the purposes of the come 
pany's business and shall carry interest at 
the rate of 7 per cent. per annum until the 


. deposit is returned by the company to the 


organising agents out of the selling agents’ 
deposits as hereinafter provided.” 

The assessees undertook the duty of . 
finding suitable selling agents for the com- 
pany's goods in the territory in question. 


' These agents were to be recommended by 


the assessees but wereto be appointed by 
the company, and were to enter into agree- 
ments with the company under which they 
should make deposits with the company 
which the latter could use for the purposes 
of its business. The deposits were to be 
received on behalf of the company by the 
assessees, who were authorised to retain 
and appropriate them to the extent of 
Rs. 50,000 towards the return of their own 
deposit with the company. In respect of 
all contracts made by the company with the 
selling agents, the assessees guaranteed to 
the company the due payment of the price 
of such partof the indented goods as was 
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not covered by the security deposits of the 
selling agents. Ifthe assessees could not 
find’ selling agents who were willing to 
make deposits, they were to recommend 
persons for appointment by the company 
as selling agents on asalary to be paid by 
the company. But the assessees were to be 
responsible to the company for the fulfil- 
ment of all obligations to the company of 
all selling agents and were to countersign 
all indents by selling agents for goods. 

. The assessees’ commission was to be at 
the following rates :—a guarantee commis- 
sion of 1 percent. on all goods ‘sold in the 
territory through selling agents; a commis» 
sion of four annas on every eight Imperial 
gallons of kerosene, and of two annas six 
pies on every gallon of motor spirit. Out 
of this commission the assessees were to 
pay Commission to the selling agents. 

The assessees: were also to get a certain 
commission on fuel oil sold in the territory 
by the company; and were to be at liberty 
to canvass for orders for fuel oil but not 
to effect sales, save through selling 
agents, without special permission of the 
company. Appropriate terms of commission 
were specified for such business. The 
commission account was to be made out 
every three months and the assessees were 
to be paid theircommission within a forte 
night of the adjustment of the account, 
The company was to provide the assessees 
with certain staff and office accommodation 
and to make certain allowances for the 
remuneration of a representative of the 
assessees at Hinganhat. 

The assessees duly completed the deposit 
of Rs, 50,000 as provided for by cl. 4 of 
the agreement, but the ‘scheme was short- 
lived as the company in 1931 became 
insolvent before the assessees had recovered 
more than Rs. 10,500 from deposits made 
by selling agents. The sumof Rs, 39,500 
was outstanding and repaysble by the 
company but though the assessees on 
October 14, 193], and November 23, 1931, 
recovered judgment for that sum together 
with certain interest (amounting in all to 
Rs. 42,272) in the High Oourt at Bombay 
nothing was in fact realised in satisfac- 
tion thereof. 

The assessees claim to deduct the sum 
of Rs. 39,500 from the profits of their 
business .or businesses in the year of 
account (1932-3) and this, if permitted, 
would convert their “total income” finally 
assessed by the Assistant Oommissioner 
at Rs. 19,189 into a loss of over Rs. 20,000. 
The Income-tax Officer refused to allow-the 
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deduction on the ground that the bad debt 
was a capital loss. The Assistant Oom- 
missioner took the same view, holding that 

“the deposit was neither a loan nor an advance 
towards the cost of goods nor did it represent 
money laid out for business, but that it was merely 
a security deposit, the object of which was to 
finance the company and to secure and acquire a 
new business or a new source of income.” T 

The Commissioner agreed in this opinion 
and stated the facts of the case for the 
opinion of the Court, framing ths question 
of law as follows:— 

“Having regard to the terms of the agreement 
(Ex. A) and the other circumstances of the case, was 
the Assistant Commissioner justified in holding that 
the item of Rs 39,500 was not a trading loss but 
a loss of capital?" 


The reference was first heard by two 
learned Judges of the Court of the Judicial 
Commissioner, Central Provinces, who gave 
judgment on Sspiember30, 1935, Subhedar, 
A. J.O being in favour of the assessees and 
Pollock, A. J. O. being against them. On 
Novembar 6, 1933, after the High Oourt of 
Judicature at Nagpur had been established, 
Gruer, J. as third Judge agreed with 
Subhedar, A. J.C. The jadgmsnt appealed 
from is thus a judgment answering the 
question referred in the negative by a 
majority of two Judges to ona, 

Toe view taken by Subhedar, A.J. O. 
was that the deposit was made by the 
assessees in the course of their money- 
lending business and Gruer, J. also cone 
cluded “that the transaction should be looked 
upon as a Variation or extension of the 
assessees' money-lending business.” Pollock, 
A. J. O. on the other hand considered that 

“tha deposit was money invested in acquiring 
a new business and that it was nota loan made 
in the course of the assessees money-lending business, 
nor money laid outin the ordinary course of an existing 
business," wW 

Their Lordships are of opinion thit the 
character of the expenditure which the 
asgessees now seek tə bring within cl, (ix) 
of s. 10 (2) must ba de‘ermined with refer- 
ence to the business of organising agents In 
which the assessees engaged upon the 
tarms of the agreement of December 17, 
1930. This business was of a different 
nature from that of money-lender, and 
the principle that money is the stock-ine 
trade or circulating capital of a moneye 
lender cannot of itself determine the question 
which arises in this case. Sabhedar, A. J . 0. 
considered that “the assessees had nothing 
co do with the oil business in whic2 the 
company and the selling agents were alone 
interested” and Gruer, J. makes a similar 
observation .. . ° 7: 

“Paragraph 13 provides that the organising agents 
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Bre -not to effect any sales of the company’s goods 
themeelves, Their duties were to organise the network 
of selling agents to be guaranteed by them but appoint- 
ed by the company. Thus they were not actually 
carrying on the company's business itself.” 


But apart from the fact that the assessees 
under the agreement were to be at liberty 
to canvass, for orders and, with special 
permission, to effect gales, the question is 
not whether tke assessees were engaging 
in the business of merchants in oil. They 
were entering upon the business of organise 
ing agents for a firm of importers—a 
business different in character from that 
of mecney-lender. They had undertaken 
to find suitable persons to be appointed as 
selling agents, and to guarantee the ful- 
filment of all obligations incurred towards 
the company by such selling agents, some 
of whom might be working on a salary 
basis withcut having given security. The 
nature of tke depcsit of Rs, 20,000 must 
ke considered in relation to this business. 

Beth of the learned J udges wko found 
in favour of the assessees, appear to have 
considered that the course of business 
indicated in the agreement of December 17, 
1930, bore analogy to the case of a proprietor 
of an estate borrowing money and appointing 
tte lender to be Manager of the estate. 
But this,in their Lordships judgment, is 
to re-write the agreement. The assessees 
might have recouped themselves out of 
deposits made by Felling agents at any 
time, but thcugh the interest at 7 per cent. 
would have ceased to be payable, the agency 
would still have gone on till the end of 
five years, and the assessees’ work and 
commission as well as their liabilities under 
their guarantee might mean while have been 
heavy. It .is impcssible to regard the 
provision for a depcsit as unconnected 
with the fact that the assessees were 
guaranteeing the selling agents’ obli gations. 

he depcsits cf the selling agents and 
of the organising agents were alike deposits 
by way of security according to the scheme 
of. the agreement, though its language— 
save for the use of the word “deposit "— 
is not exprees upon the point in the case 
of the organising agentg 
. When the deposit ig considered in 
relaticn to the organising agency, the special 
terms of the agreement of December 17, 
1930, are important since various sugges- 
tions have been made as tothe true character 
of the deposit. One suggesticn is that the 
deposit should be looked upon as the pur- 
chase price of goods paid to the company 
in advance and thus a mere trading 
expense; but this cahnot be accepted. It 
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would be a highly inaccurate statement 
of the effect of the agreement. The 
Rs. 50,000 was doubtless laid out with a 
view to earning profits in the business of 
organising agents in addition to the interest 
cf 7 per cent. but it was not so laid 
out with references to any particular | 
transaction carried out in the course of 
such business. It was in one aspect a loan 
made to the company, but it was not a 
loan made in the course of carrying on the 
business of organising agents or in the 
course of the business of a money-lender. 
It was not a recurring expenditure. On the 
other hand, it was contemplated that in whole 
or in part, the deposit should be returned to 
the assessees by the receipt of deposits 
from selling agents; so that if the 
Rs. 50,000 does fall to be regarded as- 
invested ina business of organising agents,- 
it was invested with a prospect that it 
might be a temporary investment and 
not a permanent oae—in other words that 
the capital might la‘er be withdrawn from 
the business. The question in such a 
case as the present must be “what is the: 
object of the expenditure?” and-it must 
be answered from the Btandpyint of the 
assessees at the time they made it—that 
is, when they were embarking upm the 
business of organising agents for the 
company. The deposit was clearly exacted 
by the company as a condition of the 
assesseés being given an agency which 
they hoped to manage profitably. Their . 
Lordships think that the purpose of being 
permitted to engage in such a business 
must be considered to be a purpose of 
Securing an enduring benefit of a capital 
nature, and that the deposit cannot upon 
a true View of the terms of the agreement 
and the circumstances of the case, be 
Tegarded as an expenditure made in the 
course of carrying on an existing agency, 
or any other business. They think that 
the view taken by the Incomes+tax Authori- 
ties is correct, that this appeal should’ 
be allowed and that the question referred 
to the Court by the letter of reference 
dated March 1, 1935, should be answered 
In the affirmative. They will humbly ` 
advise His Majesty accordingly, The 
assessees must pay the costs of the refer- 
ence in the Judicial Commissioner's Court 
and High Oourt: also the costs of thig 
appeal, 

8. ; Appeal allowed. 

Solicitors for the Appellant: — Solicitor, 
India Office. i 
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MADRAS HIGH COURT 
Second Civil Appeal No. 877 of 1939 
February 28, 1939 
WADSWORTH, J. 

EMANI SATYANARAYANAMURTHI, 
MANAGER or Sree BALA TRIFURA 
SUNDARI RICE MILL, ATTILI— 
APPBLLANT 


ve TSUS 


KATURI GOPALAN AND ANOTHER 

— RESPONDENTS 

Partnership—Dissolution—Covenant by deceased 
partner binding his heir or representative to con- 
tinue partnership, tf can be. enforced —Representa- 
tive refusing—Partnership, if dissolved—Claim for 
damages for breach, by representative of deceased 
partner, if covenant to continue partnership and 
claim for proportionate share of loss from parti- 
cular partner—Dtfference between—Sutt against re- 
presentative of deceased for contribution for loss to 
partnership— Liability of: representative for damages 
for breach of covenant io continue partnership. 

A covenant by 4 deceased partner binding his 
executors to continue the partnership cannot be 
specifically enforced against the executors and the 
efiect of the death of the partner coupled with the 
refusal. of the executors to continue the partnership 
will be the dissolution of the firm. 

The basis of a claim for damages for breach of 
a covenant to continue 4 partnership is totally 
different from the basis of a claim for a propor- 
tionate share of the loss from a particular partner. 
In the latter case all that the plaintiff has to do 


ia to ascertain the total loss, divide it amongst the. 


various share-holders and claim proportionately. 
But a claim for damages for breach of a covenant 
to continue a partnership. would necessarily be 
based on the loss which the firm suffered, not by 
reason of its unsuccessful trading in a particular 
year, but as a consequence directly flowing from 
the withdrawal of one of the partners from the 
firm. Quite conceivably such a claim for damages 
might be made when the firm as a whole had made 
a profit. In any case it has no direct relation to 
the amount of profit or loss made by the firm in & 
particular year. 

Consequently in a suit to recover money due by 
way of contribution towards the loss incurred by 
the partnership from the representative of a deceas- 
ed partner, the latter are not liable for damages 
for breach of covenant to continue partnership. 


§.0-A against the decree of the Sube 
Judge, Narsapur, in A. S. No. 63 of 1935. 


Mr. B. Sitarama Rao, for the Appel- 
lant. 


‘Mr. A. Lakshmayya, for the Respond- 
ents, 


Judgment.—The appellant was the 
plaintiff in a suit brought on the basis of 
a deed of partnership to recover money 
due by way of contribution towards the 
loss incurred by the partnership from the 
defendants assons ofa deceased partner. 
The basis of the suit isa covenant in 


the deed of partnership which runs as fol- 


lows: 
“Tf any of the share-holders should die owing 


to an act of providence while the business of the “ 


firm is being carried on, his heir or his repre- 
sentatives shall after his life-time bea partner 
in his place, being entitled to the right and 
interest of the said partner, and he shall get the 
business done subjecting himself to the aforesaid 
terms and on that account neither the partnership 
ie be cancelled nor would it come to an 
end. 

The plaint alleges that the partnership 
worked at a loss and that by a resolution 
of the share-holders, the plaintiff was 
authorized to collect the proportionate 
quotas of the loss from the various share- 
holders on behalf of the firm, that the father 
of the defendants having died, all his pro- 
perties passed to his sons, the defendants, 
that defendaut has been taking part in the 
management of the partnership firm and 
that defendant No. 2 is liable because the 
business of the firm has been managed for 
the benefit of the family. It is establish 
ed that the defendants’ father died in 
September, 1922, that the firm incurred a 
loss in the year 1929-30 and that the 
defendants on demand paid on March 21, 
1931, their quota towards this -loss. The 
euit was filed in July, 1931, for what is 
elsimed as the proportionate amount of the 


loss of the firm inenrred in the year 


1930-3]. It has been found as a fact by 
the lower Appellate Oourt that defendant 
No. l didnot become a partner at his 


father's death or take part in the manages. 


ment of the firm, AS a matter of fact in Sep- 
tember, 1929, when defendants’ father died, 
both the defendants were minors and they 
could notlegally have become partners 
though they might have been admitted to 
the benefit of the partnership with reference 


to a, 247, Contract Act, which governs the. 


suit. It is established by the decision in 
Lancaster v. Aslup (1) that a covenant by 
a deceased partner binding his executors 
to continue the partnership cannot be 
speciically enforced against the executors 
and that the effect of the death of the partner 
coupled with the refusal of the executors to 
continue the partnership will be-the disso 
lution of the firm, The learned Judge 
suggests, however, that the surviving 
partners might have aright of action for 
damages against the executors for the 
breach of the covenant of the deceased 
partner that his representatives should 
continue the firm. 

It is not now argued that the defendants 
in view of the findingg of the lower Appel 

(1) (1888) 57 LT 53. 
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late Court can be held liable for the 
trading loss qua partners; but it is sug- 
gested that the amount may be recovered 


“from them by way of damages for the 


breach ofthe contract entered into by 
their -father that the partnership should 
be continued by his representatives after 
his death: It seems to me that there 
are two very grave objections to this con- 


tention. One is that the basis of a claim. 


for damages for breachof a covenant to 
continue a partnership is totally different 
from the basis of a claim for a proportion: 
ate share of the loss from a particular 
partner. In the la'ter case all that the 
Plaintiff has to dois to ascertain the total 
loss, divide it amongst the various shares 
holders and claim proportionately. Buta 
claim for damages for breach of a coves 
nant to continue a partnersbip would 
necessarily be based on the loss which 
the firm suffered, not by reason of its 
unsuccessful irading in a particular year, 
but as a consequence directly flowing 
from the withdrawal of one of the partners 
from the flrm. Quite conceivably such a 
claim for damages might be made when 
the firm asa whole had made a profit. In 
any case ithas no direct relation to the 
amount of profit or lcss made by tle firm 
ina particular year. Incidentally I may 
observe that the defendants have paid 
their quota of the actual Joss sustained by 
the working of the business during the 
year in which their father died and there 
is little in the evidence to indicate’ that the 
firm suffered any loss by the withdrawal 
of the defendant's father which is not 
A compensated by what has been 
paid. 

A second objection to the remedy sug- 
gested by Mr. Sitarama Rao for the appel- 
lant is the fact that this is not a remedy 
which has been scught inthe plaint. 
The plaint proceeds quite clearly on the 
footing of an obligation under the p irtner- 
ship deed whereby the defendants are 
bourd to pay their quota of the trading 
losses. This is quite a different sction 
from one in which the firm claims damages 
fora breach of a covenant to continue the 
business as a partnership by the repre- 
sentatives of a deceased partner. I say 
nothing about the further ground on which 
the plaintiff has been non suited, namely 
his capacity tosueas the sole representa- 
tive of the firm. The appeal is dismis- 


sed with ccsts. Leave to appeal ree 
fused. B a 
N.-D. Appeal dismiased. 
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CALCUTTA HIGH COURT 
Appeal No, 1093 of 1937 , 
July 6, 1939 i 


Sen, J. 
SARAT CHANDRA NAG— PLAINTIF — 
APPELLANT 
` VETSUS 


RATI KANTA POLLEY anp oraers— 


DEFENDANTS— REIPONDENTS 

Civil Procedure Code (Act Vof 1908), O. XLI, 
r. 1—Absence of recorded order dispensing with 
judgment —Whether shows that no order was passed 
— Limitation Act (IX of 1908), s. 12— Period be- 
tween signing of judgment and signing of decree, 
if can be deducted, where application for copy of 
decree is not made within 30 days from judgment. 

Order XL1, r. 1, does not say: that the Court 
must record an order dispensing with the judgment. 
The absence of a recorded order does not, therefore, 
aa show that no order was passed. [p. 59, 
col. 2. : 

The appellant wanted merely to exercise his right 
of purchasing the share acquired hy a stranger to 
the family. This right was not asserted or refused 
in the Court of firet instance and the judgment of 
the trial Court which did not deal with this ques- 
tion was not required for consideration by the Ap- 
pellate Court. There was no written order dispens- 
ing with the judgment, nor was there a very de- 
finite finding of the lower Court on this point, The 
dealing with the provisions of O. XLI, r. 1, Civil 
P. O., said this: “There isa provision then that the 
Appellate Court can dispense with the filing of the 
copy, and, tbough no specific order was passed on 
the subject, it may be deemed in the circumstances 
to have so dispensed with the filing :” 

Held, that in view of the principle omnia 
presumuntur rite esse acta and in view of the 
fact that dispensation would most certainly be 
granted in a case of this description, the Court did 
grant dispensation at the time of admitting the 
appeal. 

An appellant is entitled to get the benefit of the 
period between the signing of the judgment and the 
signing of the decree even though he made no 
application for a copy of the decree within 30 days 
of the signing of the judgment. Bant Madhub 
Mitter v. Kali Sunkar Das (1) and 38 Ind. Oas. 66 
(3), relied on, 15 Ind. Oas. 59 (2) and 176 Ind. Oas. 
361 (4), explained. [p. 61, col. 1.] 


Mr. Amritlal Mukherjee, for the Appel- 
lant. 


Messrs. Gopendra Nath Das and Hementa 
Kumar, for the Respondents. 


Judgment.—The defendants are the 
members of an undivided family who pose 
sessed a dwelling house in which they 
resided. The plaintiff, who is a stranger to 
the family, acquired a share in this dwell- 
ing house and then brought this suit for 
partition. A decree for partition was made. 
Defendant No.1 appealed from that decree 
and although there were other grounds 
taken in the memorandum of appeal, the 
only question canvassed related to the 
right which defendant No. 1 claimed by 


1940 
“virtue of the provisions of s. 4, Partition 
Act. Defendant No.1 pointed out that the 
dwelling bouse belonged to an undivided 
family and that the plaintiff who was nct 
a member of the family had acanired a 
Share in that dwelling house. He con- 
tended that he was entitled as a member 
of the family to buy the share of the 
plaintiff, The plaintiff resisted the appeal 
on certain grounds of which two only fall 
for consideration in this Court. He cone 
tended first that ihe appeal had been filed 
without a copy of the judgment of the 
trial Court and that therefore the appeal 
was incompetent. Secondly, he contended 
that the appeal was barred by limitation. 
The learned Additicnal District Judge held 
against the plaintiff-respondent on both the 
points and allowed the appeal. The case 
“was remanded totte trial Court for taking 
- action under s. 4, Partition Act. Against 
this decision the plaintiff appeals. The 
same two points aretaken in this Court. 
I shall take up for consideration first the 
question whether the appeal before the 
Additional District Judge was incompetent 
by reason of the fact that no copy of the 
judgment of the trial Court had been filed 
with the memorandum of appeal. The judge 
ment undoubtedly has not been filed. The 
‘point for consideration is whether this ren- 
ders the appeal inccmpetent. Order XLI, 
r. 1, Civil P. O., is as follows : 

“Every appeal shall be preferred in the form of 
‘a memorandum signed by the appellant or hig 
Pleader and presented to the Court or to such 
officer as if appoints in this behalf. The memoran- 
dum shall be accompanied by a copy of the decree 
appealed from and (unless the Appellate Court dis- 


penses therewith) of the judgment on which it is 
founded.” 


16 is clear from the provisions of this 
rule that an appellant must file with his 
memorandum of appeal the decree and 
Ordinarily also the judgment on which the 
decree is founded. As regards the judgment, 
the Court may, in a fit case, dispense with 
the filing of it, but with respect to the 
filing of the decree, the Court has no such 
power. It is argued on behalf of the appel- 
lant that as there has been no dispensation 
given by the Court in this case, the failure 
to file the judgment with the memorandum 
of appeal renders the appeal incompetent. 
It would be better to determine first the 
facts and then consider the application of 
the law on the point. Did the Court disə 
pense with the filing of the judgment, and 
if so, when was this dispensation given ? 
. There is no written order dispensing with 
the judgment, nor is therea heavy definite 
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finding of the lower Appellate Oourt on 
this poiat. The learned Judge dealing with 
the provisions of O. XLI,r. 1, Civil P,O, 
says this : 

“There is a provision then that the Appellate 
Court can dispense with the filing of the copy, and, 
though no specific order was passed on the subject, 
it may be deemed in the circumstances to have go 
dispensed with the filing.” 

The appellant contends that this is nota 
finding that dispensation had been granted, 
On bahalf of the respondent the argument 
is that it should be presumed that the 
Court acted legally and that it dispensed 
with the filing ofthe judgment. The prin- 
ciple omnia precesumuntur rite esse acta 
is relied upon. In my opinion, in the cir- 
cumstances of this case I think that I would 
be right in presuming that dispensation 
was given at the time the appeal was fled, 
There can be no doubt that a reference of 
the judgment of the trial Court was entirely 
unnecessary for the determination of the 
question involved under s. 4, Partition Act. 


The appellant wanted merely to exercise 


his right of purchasing the share acquired 
by a stranger tothe family. Thisright was 
not asserted or refused inthe Court of first 
instance and the judgment of the trial 
Court which did not deal with this question 
was net required for consideration by the 
Appellate Court. No Court in these ecircume 
stances would refuseto dispense with the 
filing of the judgment. Order XLT, r. 1, 
does not say that the Court must record an 
order dispensing with the judgment. The 
absence ofa recorded order does not theree 
fore necessarily show that no order was 
passed. In view of the principle omnia 
presumuntur rite esse acta aud in view of 
the fact that dispensation would most cere 
tainly be granted in a case of this descrip- 
tion, I hold that the Oourt did grant 
dispensation at the time of admitting the 
appeal. In this view itis unnecesgary for 
me to deal with the different cases which 
were placed before me by either side on 
this point. The appeal in the Court below 
was not incompetent by reason of the fact 
that the judgment did not accompany the 
memorandum of appeal. 

The next point taken by the appellant ig 
that the appealin the Court below was 
barred by limitation. The judgment was 
signed on June 5, 1936; the decree was 
signed on August 8, 1936; application for 
a copy of the decree was made on August 
10, 193"; the copy was supplied on August 
17, 1936, and the appeal was filed on Sep- 
tember 3, 1936. Now, eunqustionably, the 
appellant will be allowed the period be- 
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tween 


August 10, 1936, and August 
17, 1936, as being requisite for ob- 
taining a copy of the decree. The 


question is whether he should be allowed 
the period between June 5, 1936, when the 
“judgment. was signed and August 8, 1936, 
when the decree was signed as being a 
pericd requisite for obtaining a copy of the 
decree. If heis not allowed this period, 
‘the appeal is undoubtedly barred by limi- 
tation ; if heis allowed this period, the 
appeal is within time. Now so faras this 
Oourt is concerned, the Full Bench in 
Bani Madhub Mitter v. Kali Sunkar Das 
(1), had decided that a suitor is entitled 
under s. 12, Lim. Act, to deduct the time 
between the delivery of the judgment and 
the signing of the decree in computing the 
time taken in presenting his appeal. On 
behalf of the appellant, the present case 
is sought to be distinguished from the 
case which was the subject of the decision 
of the Full Bench in the following way. 
In the Full Bench case the application for 
a copy of the decree was made within 30 
days of the passing of the judgment, i. e, 
‘within the pericd of limitation fixed for the 
appeal, whereas in the present case, the 
‘application for a copy of the decree 
was made about two months after the 
signing of the judgment. It is argu- 
ed ‘by learned Advocate for the appel- 
lant that the appeal being already barred 
by limitation before a copy was applied for, 
the appeal could not be revived by an 
‘application for accpy. Inmy opinion this 
argument is unsound. The Full Bench 
decided that a person cannot be expected 
to apply for a copy of the decree until the 
decree had been signed inasmuch as 
there was no decree in existence fill it 
was signed. It also pointed out that any 
other interpretation cf s. 12, Lim, Act, would 
result in graveinjustice. It will be useful 
fo quote the o‘servations of the learned 
Judges regarding this aspect of the question. 


is is what they say: a 
reise that in mind andalso bearing in mind 
that under s. 441, Oivil P.O. it is necessary 
that the memorandum of appealshall be accom- 
panied with a copy of the decree, it would ‘be 
unfair to compute the period of limitation, in all 
cases, from thedate on which the judgment was 
delivered, because itis obvious that things may 
intervene soas to prevent the decree being signed 


until after the expiration of the whole period of. 


owed for preferring the appeal, and so 
pret ka ah be: rendered impossible without 
any fault of the parties; and therefore s. 12 of the 
Act provides that in computing this period of 30 
days, the time requisite for obtaining a copy of 
he decree appealed against shall be excluded; and 
- (13 0104(F B), œ 


= a 


effeci thatthe Full 
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the question really in this case is, what ig the 


meaning of thess words.” 

This is exactly what has happened here. 
Tne decree was not signed till about two 
months afterthe signing of the judg: 
ment. I thinkit would be absurd to expect 
the appellant to apply fora copy of the 
decree before it came into existence. 
Learned Advocate for the appellant referr- 
ed me to the case in Harish Chandra v. 
Chandpur Co., Ltd. (2) when the time bete 
ween the signing of the judgment and the 
signing of the decree was not allowed. 
The reason for not allowing this time is 
given in the judgment. This was a case 
of an appeal from the decision of this 
Court to the Judicial Committee of the 
Privy Council ; at that time in this Court 
it was not possible to calculate the pericd 

etween the signing of the judgment and 
the signing of the decree as the date of 
Signing the decree used not to 
the decree. In the muffassil Courts it was 
and is obligatoryfor the Court to state 
both in the order sheet and on the decree 
itself the date on which il was signed so 
that the period between the signing of 


be put on ` 


the judgment and the signing of the decree > ` 


is definitely ascertainable. In this Court 
it was not always possible to ascertain 
this pericd. For this reason the learned 
Judges in Harish Chandra vy. Chandpur 
Co., Lid. (2) held that the Full Bench 
decision was not applicable to appeals to 
His Majesty in Oouncil, It is true that 
there isan observation of Bret. J. to the 
Bench decision was 
also distinguishable on the ground that in 
the Full Bench case the application for 
copy was made within the period of limi- 
tatiim reckoned from the date of the 
judgment, whereas inthe case under deci- 


Sion, the application was made after the . 


expiry of that period. This is an obiter 
dictum and it finds no place in the reasons 
given by the other learned Judge, Garn- 
duff, J. Both the Judges, in holding that 
the rule laid down by the Full Bench 
regarding the exclusion of the period bele 
ween ihe signing of the judgment and the 
decree was not applicable, based their 
decision on the ground that it was not 
possible to ascertain this period in the 
case of judgments and decrees passed by 
the High Oourt. 

In this connection I would refer to the 
case in Rajanit Nath v. Kali Mohan (3). 


- (2) 39 O 766; 15 Ind. Cas. 59, 
(3) 21 O W N 217; 38 Ind. Cas, 66; A T R 1917 Cal. 


+ 


a 
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In thiscase the application for a copy of 
the decree was made after the exniry of 
the perind of 30 days from the cigningof 
the judgment. The learned Judges decid- 
‘ed, however, that the period between the 
signing of the judgment and the signing 
of the decree should be excluded. A dis- 
tinction was sought to be made by learned 
Advocate for the Appellant becausa in 
that case an application for a copy of 
the judgment had been made within the 
period of 30 days. Ido nct think that 
this distinction makes any difference in 
principle. I would also refer to the 
case in Sudhansu Bhusan Pandey v. Majho 
Bibi (4) in which this very point was 
considered and decided. It was held that 
an appellant was entitled to get the 
benefit of this period between the signing 
ofthe judgment and the signing of the 
- decree even though he made no application 
for acopy of the judgment within 30 days 
of the signing thereof. The uniform 
practice of this Court since the Full Bench 
decision has been to deduct this period and 
I see no valid reason todepart from this 
practice. Cursus curiw est lec curie I 
hold that the appeal is not barred by 
limitation.. In view of the findings arrived 
at, the decree of the Court below must be 
upheld and this appeal must be dismissed 
with costs. 

D, Appeal dismissed. 


(4) 42 O W N 72; 176 Ind, Oas. 361; A I R 1937 Oal, 
732; 11 RO 92, 


BOMBAY HIGH COURT 
First Appeal No. 139 of 193 
June 20, 1939 


LOKUR, J. 
MAHADEO SUNDER MEHTA—Appa.iants 
versus 
KHANDERAO SITARAM TIPNIS 


i — RESPONDENTS 

-Oivil Procedure Code (Act V of 1908), 83.68, 47, 
0. XXI, rr. 64, 66—Date on which status of judgment- 
debtor is to be considered is date of order for sale— 
Order under 0. XXI, r. 64, when can be modified— 
Order as to whether sale is tobe held by Court itself 
or by Collector fails under a. 41. 

Section 68, Civil P. O., and the rules made there- 
under require that when an order forsale is passed 
and the judgment-debtor is an agriculturist, the 
_ proceedings should be transferred to the Uollector 
for execution of that order; in other words, the 
date at which the status of the judgment-debtor is 
to be considered is the date when 


62, col. 1.] 


When an order for sale is passed under O. XXI,- 


fy, 64, it is really a preliminary order, which may 


the order for: 
sale is passed. 152 Ind. Oas. 589 (1), relied on. [p. . 
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be subsequently modified if any of the judgment- 
debtors appear in reply tothe notices under O. XXI, 
r. 66, and prove that they are agriculturists. In 
that case the proceedings would have to be trans- 
ferred to the Collector. 152 Ind. Oas. 589 (1), relied 
on. [p. 62, col. 2.] 

It is true that administrative directions relating 
to proclamation and other matters necessary for 
the carrying out of the sale cannot be regarded as 
orders falling under s 47, Civil P. O., but an order 
as to whether thesale is to be held by the Oourt 
itself or by the Oollector is a judicial order relat- 
ing to the execution of the decree, and as such, it 
falls under s. 47. It has to be passed after a 
consideration of the question whetber any of 
the judgment-debtors was an agriculturist at the 
date of the order of sale, and when a notice is 
given to the judgment-debtor under O, XXI, r. 66, 
for the settlement of the terms of the proclamation, 
it is his duty to put forward his contention that he 
was an agriculturist on the date of the order of 
sale and, therefore, instead of issuing a proclama- 
tion, the Court should transfer the proceedings to 
the Collector. If he fails to raise such a conten- 
tion: at that time, and the Court passes an order 
that the sale should be held by itself, then that 
order is a judicial order which is binding on the 
judgment-debtor. If the judgment-debtor appears 
and contends that he was an agriculturist at the 
date of the order for sale and the Court holds that 
he was not and proceeds to hold the sale itself, then 
it would beopen to the judgment-debtor to appeal 
from that order. The same result would follow if 
he does nut appear in reply to the notice issued to 
him and allows au ex parte order to be passed, 
against him. [p 63, col. 1.] 


Mr. K. N. Dharap, for the Appellants. 
Dr. B. R. Ambedkar and Mr. V. B. 
Virkar, for the Respondents. 


Judgment.—This is an appeal against 
an order passed in execution proceedings 
by the First Class Subordinate Judge of 
Thana, The appellants obtained a money: 
decree against. the respondents, and pres 
sented darkhast No. 73 of 1931 to recover 
the decretal amount by attachment and sale 
of the respondents’ property. The darkhast. 
was presented on February 12, 1931, and. 
when the notices were served on them, res- 
pondent No. 1 put in his written statement 
(Ex. 15) on September 8, 1931, alleging 
inter alia that he was an agriculturist,. 
Subsequently, on December 19, 1931, the 
plaintifs putin a purshis (Ex. 16) stating 
that under a compromise they had agreed 
to grant Six montrs’ time tothe judgment= 
debtors to pay off the decretal amount, and, 
that the judgment-debtors had agreed to 
waive their contention raised by respon- 
dent No. 1 in Ex. 13. The respondents’. 
Pleader, however, stated on January 12,: 
1952, that he had no instructions regarding 
the alleged ccmpromise. The property was - 
attached on March 8, 1982, and then an 
order for its sale was passe@ under O. XXI, 
r, 64, Civil P. O. on July 28, 1983, Notices - 
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were issued to the judgment-debtors under 
O. XXT, r. 66, and on October 10, 1933, the 
following order was passed : “Ordered sale. 
Issue proclamation.” 


Thereafter some proceedings as regards 
the addition of parties went on and the 
execution was stayed by the High Court. 
Ultimately the papers were received back 
cn December 21,1936 and on January 12, 
1937, the judgment-debtor Khanderao made 
an application (Ex. 30) stating that his 
contention in the written statement (Ex. 13) 
that he was an agriculturist had not been 
considered, and requesting that as he was 
an agriculturist, the proceedings should be 
transferred to the Collector for the sale of 
the property attached. The iower Court 
then recorded evideuce regarding the status 
of the judgment debtor Khanderao and 
held that he was an agriculturist. The 
darkhast was, therefore, ordered to be 
transferred to the Oollector of Kolaba for 
execution. It is against that order that the 
present appeal is filed by the decree-holders. 

One of the contentions on behalf of the 
decree-holders, which was urged before the 
lower Courts, was that by reason of the 
alleged compromise mentioned in the purshis 
(Ex. 16) it was not open to the judgment- 
debtor, respondent No. 1, to put forward 
the plea that he was an agriculturist, ‘The 
alleged compromise was not admitted on 
behalf of the judgmentedebtors; nor has it 
been proved. Moreover, even if Khanderao 
had then agreed to give up his contention 
regarding his status, still he cannot be 
regarded as having waived his right to 
claim the transfer of the proceedings to the 
Ooliector after the order for sale was passed, 
if he could prove that on the date of ihe 
order he was an agriculturist. Section 68, 
Civil P.C., and the rules made tnereunder 
require that when an order for sale is passed 
aod the judgmentedebtor is an agricuiturist, 
the proceedings should be transferred to 
the Uoilector tor execution of that order; in 
other words, the date at which the status 
of tae judgmentedebtor isto be considered 
18 tue date when the order for sale is passed, 
‘hat is also clear from the ruling in 
Sopana Appa Awatade v. Dattatraya (1). 
lt was therefore open to the judgment- 
debiors to contend that the proceedings 
poould be transferred to the Collector after 
tae order for sale’ was passed, and the Court 
was bound to transter those proceedings 
if it iound that at the date of tne order for 


(1) 36 Bom, L R&04; 198 Ind. Cas, 589, A I R1934 
Bom, 393,7 KB 440, <- . . 
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sale the judgment-debtors or any one of 
tLem was an agriculturist. a 

The lower Uourt has found on the evi- 
dence that one of the judgmentedebtors 
Khanderao is an agriculturist, but it is 
urged that there was no issue regarding his 
Status on the date of the order for sale. 
But when his application (Ex. 80) is read 
with the evidence adduced on his behalf, it 
is evident that he wanted the contention 
raised by him in his written statement 
(Ex. 13) to be considered, and that related 
to his status in the year 1931, and the 
evidence is led that all along he has been 
an agriculturist. When the witnesses were 
examined, there was no suggestion that 
Khanderao had changed his status at any 
time, Hence, it must be deemed that the 
lower Court held Khanderao to be an 
agriculturist on the material date, namely 
the date on which the order for sale was 
passed. .No evidence was adduced by the 
decree-holders to rebut the evidence adduc- 
ed on behalf of Khanderao, and the finding 
of fact recorded by the lower Court practical» 
ly stands unchallenged. 

But the most important objection against 
the order of the lower Uourt is that judg- 
ment-debtor No, 1 did not put forward his 
cvnteation regarding his status at the proper 
time. ‘I'he contention which was taken in, 
the written statement (Ex. 13) was not. 
then pressed, and no finding regarding the 
Status of Khanderao was recorded before 
the order for sale was passed on August 23; 
1933. After that order notices under 
O. XXI, r. 66, were issued for the settlement 
of the terms of the proclamation. lt was 
Bi that stage that the judgment-debtors 
should have come forwaru to ask for the 
transfer of the proceedings to the Collector 
for execution of the order for sale. As 
observed by Broumneild, J. in Sopana Appa 
Awatade v. Dattatraya (|), when an order 
for sale is passed under O. KAI, r. 64, it is 
really a preliminary order, wnich may be subs 
sequently modited if any of the judgment» 


debtors appear in reply tothe notices under : 
O. XXI, r. 66, and prove that they are 


agriculturists. ln that cage the proceedings 
would have to be transierred to the Coul- 
lectcr, But this opportunity given to 
Khanderao was not availed ot by nim, and 
he remaned absent on the date nged 


in tho notice issued to hım under O. XX), - 


r. 66. The Court then made an order for sale 
and issue ot proclamation, 
would not have been passed if any of the 
judgment-debtors had appeared and urged 


bat the proceedings should he transferred - 


Such an order 


~ 


ladha] 
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to the Collector by reason of their being 
agriculturisits. It is therefore urged on 
behalf of the appellants that by implication 
the Court then found that it had jurisdic- 
ticn to proceed with the sale, and it was 
_ not necessary to send the proceedings to 
- the Collector. When once such an order is 
passed, it is binding on the judgment- 
debtors unless they appeal from that order 
and get it set aside, 

On the other hand, it is pointed out that 
such an order is not a judicial order but 
merely an adminis‘rative order from which 
no appeal lies. In support of this view 
reference may. be made to Sivagami Achi 
V. Subramania Ayyar (2) and Krishnarao 
Ambadas ¥. Krishnarao Raghunath (3). In 
both these cases it was held that the pro- 
ceedings of a Court under O. XXI, r. 66, 
Oivil P. C., and the rules made thereunder 
in relation to the proclamation of sale, are 
not orders. within the meaning of s. 47, and 
are not appealable. Itis true that adminise 
trative directions relating to proclamation 
and other matters necessary for the carry- 
ing out of the sale cannot be regared as 
orders falling under s. 47, Civil P. O., but 
an order as to whether the sale ig to be 
held by the Court itself or by the Collector 
is a judicial crder relating to the execution 
of the decree, and as such, it falls under 
s. 47, Civil P, O. It has to be passed after 
a .consideration of the question whe- 


ther any -of the judgment-debtors was an. 


agriculturist at the date of the order of sale, 
and when a notice is given to the judgments 
debtor under O. XXI, r. 66, for the settle- 
ment of the terms of the proclamation, it is 
his duty to put forward his contention that 
he was an agriculturist on the date of the 
order of sale and, therefore, instead of 
issuing a proclamation, the Oourt should 
transfer the proceedings to the Oollector. 
If he fails to raise such a contention at 
that time, and the Court passes an order 
that the sale should be held by itself, then 
that. order is a judicial order wnich is bind- 
ing On the judgmentedebtor. If the judg- 
Ient-debtor appears and contends that ne 
Was an agriculturist at the date of the order 
for sale and the Oourt holds that he was 
not and proceeds to hold the sale itself, 
then it would be open to the judgment- 
debtor to appeal irom that order. The same 
result would follow if he does not appear in 
reply to the notice issued to him and allows 
an ex parte order to be passed against him. 

(2) 27M 259; 14MLJ 57 (Œ B). | 

(3) 52 B 444, 111 Ind, Cas, 892; AI R1928 Bom, 
249, 30 Bom, L R679, see 


BAKO PARSHAD V. NATHU RAM (LAH) 


63 
In the ‘present case not only did the 
judgment-debtors fail to appear on receiving 
tte notices issued to them under O. XXI, 
r. 66, but even after the terms of the pro- 
clamation were settled, they made an appli- 
cation (Ex. 23; on December 22, 1933, ask- 
ing for a fresh panchanama and a fresh 
valuation of the property. That application 
was granted and a fresh proclamation was 
issued on January 11, 1934. Thus, even 
though they accepied the order passed by 
the executing Court and allowed the pro- 
ceedings of sale to go on in the Court itself, 
it was nearly three years thereafter, when 
the proceedings were received back from 
the High Court, that Khanderao came for- 
ward with his application (Ex. 80). But 
since already an order had been passed that 
the Court itself should proceed with the 
darkhast, it was not open to him subse- 
quently to put forward a contention which 
he ought to have put forward when the 
notice under O. XXI, r. (6 was issued, I, 
therefore, hold that the lower Oourt should 
not have gone into the question of the status 
of the judgmentedebtor No. 1 at that stage, 
I set aside the order of the lower Court and 


diiect that it sLould proceed with the pros. 


ceedings for sale, instead of sending them to 
the Collector. The respondents shall pay the 
costs of the appellants and bear their own, 


8. Order set aside, 


eee 


LAHORE HIGH COURT 
Second Appeal No. 120 of 1939 
Juna 2%, 1939 
Ram Laut, J. 
SHEO PARSHAD AND 0OTHARRS— 
PLAINTIFFS— APPELLANTS 
versus 
NATHU RAM AND OTAERS—DEFENDANTS 
—KESPUNDENTS 
Hindu Law—Co-parcener—Co-parcener father, if 


can dispose of by will his undivided interest in. 


joint family property—Consent of others, effect. 
Accord.ng tothe Mitakshara Law, not even a 

father can dispose of by will his undivided co- 

parcenary interesteven if the 


other co-parceners - 


ccnsent tothe disposition, The reason for this ig- 


that under the will no property can pass till the 
death of the testator and at the moment of death 
the co-parceners take by survivorship whith jg a 
prior title thana title by device. Since the will 
is invalid altogether, the consent whether given at 
the time of the execution or at the time of death, 


does not make it valid. 96 Ind, Oas, 421 (6) anad 


59 Ind. Oas. 681 (7), relied on,-131 Ind, Oas. 294 ( 
ond 113 Ind, Cas, 298 (5), distinguished, [p, 
l. 

S.A. from the decree gf thee Senior Sup- 


. Judge, Karnal, dated October 13, 1938, 


~ his 


65, col, ` 


64 SHEO PARSHAD v. NATHU BAM (LAH) 


Mr, Charanjiva Lal Aggirwal, for the 
Appellants. 


‘ Mr. F, C. Mital, for the Respondents, 


-. Judgment.—Sant Lal had one son 
Mangat Ram. Mangat Ram has five sons, 
Bheo Parshad,,Ladli Parshad, Chaman Lal, 
Darehan Lal, minor, who are plaintifis, and 
Gian Parshad, minor, who has not been 
brought on the record. The plaintiffs 
brought this suit for a declaration to the 
effect that cerlain immovable property 
belonged to them and that they were in 
adverse pcssession thereof and their father 
Mangat Ram was incompetent to mortgage 
any portion of this property and that the 
mortgage-deed which Mangat Ram had 
executed on December 23, 1936, was fictitious, 
without consideration and of no effect 
against their rights, Sant Lal died cn 


December 24, 1921, and he made a will on - 


March 28, 1917, by which he bequeathed his 
property to his grandsons, four of whom are 
the plaintifs in the case. Mangat Ram 
continued to live with his sons who now 
allege that he mortgaged part of the proe 
perty for Rs. 050 in December 1936. It was 
also alleged that Mangat Ram had been 
separated by his father long before his death 
and the.plaintifiS had been in adverse 
possession of the property. 

The mortgagees, who are defendants in 
the case, denied the story of the will and 
of the separation of Mangat Ram. They 
further contended that Mangat Ram had 
effected the mortgage : in question for consi- 
deration and necessity and the debt was 
not tainted with immorality. The main 
issue in the case. was, Whether the plaintiffs 
were owners of the house in suit by virtue 
of a valid will, The learned sSub-Judge, 
who tried the case, held that it had not 
been proved that a valid bequest had been 
made, and decided this issue against the 
plaintiffs. He aleo held that consideration 
for the mortgage was a just antecedent 
debt nct tainted with immorality and it 
was the pious duty of a Hindu son to pay 
such debts of a Hindu father. On the 
question.of adverss possession, the learned 
Subordinate Judge obseived that there 
Was scarcely any evidence on the record 
worth. considering and decided this issue 
also against the plaintiffs. In this view 
of the matier, the suit brought by the 
plaintifs was dismissed with costs, and 
an’.appeal was taken to the Senior Sub- 


ordinate Judge who by his order dated: 


October 13, 1835, affirmed the findings 
of the trial Court and dismissed the appeal, 
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The learned Senior Subordinate Judge diss 
believed the story of the alleged separation 
of Mangat Ram and held proved that” the 
debt was for consideration and necessity 
and not tainted with immorality. He also 
agreed with the trial Court that the suit 
property was ancestral. 
argument that even if the will was invalid, it 
was a family arrangement which had 
been acted upon and stated that the 
question of adverse possession had not 
been agitated before him at all. In this 
view of the matter, he dismissed the appeal 
and a further appeal has been brought to 
this Oourt through Mr, Obharanjiva Lal 
Aggarwal, l 

It is contended that after the death of 
Sant Lal mutation of the property was 
effected on March 5, 1922, in favour of the 
grandsons on the basis of the will. The 
argument is tnat the will, hav.ng been 
executed with the consent of the only cos 
parcener who was entitled to object, was 
valid and binding, It was urged that there 


was no proof that the property was ancestral, 


and if not ancestral, the wui cuuld not be 
chailenged. On this question, however, 
there is a concurrent finding of fact and, 


therefore, for the purposes of this second. 
appeal, | must assume that the property in. 


question was ancestral. Mr. Charanyiva Lal 
Aggarwal, however, urged that even if the 


property was ancestral, a bequest. by the. 
father with the consent of the other co-pars. 
Ceners was Dot a transaction void ab tnitio.. ` 
It was a transaction wuich could be avoided. 
at the instance of a cc-parcener and if not. 


avoided it was a valid instrument under 
which litle would pass. In this connection 
he referred me to tive cases where aliena- 
tions whether by gift or will were held to 
be valid till set aside at the instance of the 


. Feversioners. ‘hese are Imperial Bank. of 


India, Jutlundar v. Maya Devi (1) which 
was a case of a gift, Saraswati Kuar V; 


Mahabir Prasad (2) woich is also a case of. 


a gift and so also Piari v, Kishori Rawanjt 
Manaraj (3) Pir Buksh v. Jattu Ram 


(4) was a case of an alienation under tue. 


Customary Law which was held by Jai 
Lal, J. to be Valid till set aside at the 
Instance of the reversioners, and lastly, 
Kishan Chand v. Naranjan Las (5) - where 


(IJ A I k 193) Lah, 867; 159 Ind, Oas, 474; 16. 


L 714; 37 P L R 834; Yg RL 399. 

(2) A IR 1928 All, 476; 103 Lnd. Cas, 272, 

(3) Al R1930 Lah, 223; 122 lnd, Oas, 734;'32 P 
L R 100; Ind, kul, (1930) Lah. 382, 

(4) A I R 193) Lah, 2359; 131 Ind, Oas, 294; Ind, 
Rul, (1931) Lah, 422, - 


(5) Ad R 1928 Lah, 967; 113 Ind, Cas, 298; 10 L. 


309; 30 P LR 562, 


He repelled the- 


w‘ 
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Bhide, J. in delivering the judgment of 
the Division Bench held that a bequest 
under® Hindu Law was not barred on 
grounds of public policy. Reference was 
also made to paras, 255 and 256 of Mulla’s 
Hindu Law where it is stated that a Hindu 
father can make gifts of ancestral immov- 
able property to a limited extent and to 
para, 207 where it is stated that alienations 
made by a cceparcener in excess of his 
powers can be set aside at the instance of 
the other co-parceners in existence at the 
time of the alienation. It was urged that 
alienations by way of gifts and those by 


bequest under a will stood on the same 
footing. 


It appears tome that this contention of. 


Mr. Charanjiva Lal Aggarwal is not well- 
-founded. Under para. 253 of Malla’s Hindu 
Law, Edn. 8, no cc-parcener can dispose of 
his undivided interest in co-parcenary pro- 
perty by gift but such interest can be gifted 
with the consent of the other co-parcener. 
The case of a will, however, stands on a 
different footing. Reference in this Connec- 
tion may be made to para. 368 of Mulla’s 
Hindu Law where it is stated that accord- 
ing to the Mitakshara Law not even a 
father can dispose of by will his undivided. 
co-parcenary interest even if the other cə- 
parceners consent to the disposition. The 
reason for this is that under the will no 
property can pass till the death of the testa- 
tor and at the moment of death, the co-par- 
cener take by survivorship which is a prior 
title than a title by device. This rule is 
laid down in various decided cases and a 
reference may be made inter alia to 
_ Bhikhabhai Oghaddas Shah v. Purshottam 
Girdhardas (6) where Sir Norman 
Macleod, C. J. observed that the disposition 
by aco-parcener of his undivided share by 
a will was inconsistent with the principles 
of Hindu Law and the consent cf the 
general body of co-parceners could not 
validate a will which was otherwise in- 
operative. In Subbarami Reddi v. Ramamma 
(7) a Hindu father bequeathed the family. 
property to his widow for maintenance and 
it was held that this wasinvalid and inopera- 
tive against the sons though it would have 
been proper if made by the father during 
his lifetime,. that is, by gift. It appears to 
me therefore that the proposition of law is 
settled beyond dispute that c.nsent will 
not make valid a bequest of an undivided 


(6) 50 B 558, 96 Ind. Oas. 421; A I R1926 Bom, 
378; 28 Bom. L R 695, 


(7) 43 M 824; 59 Ind, Oas. 681; AI R19:0 Mad 
637; 12 L W 249; (1920) M W N 529, 
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share in joint Hindu family property and 
therefore three of the five cases quoted by 
Mr. Oharanjiva Lal Aggarwal which deal 
with gifts are immediately distinguished, 
Pir Buksh v. Jattu Ram (4) was no doubt 
a case of an alienation by will, but that was 
a case of Muhammadans governed by the 
Customary Law of the Province and is of no 
help therefore in determining the point 
under consideration. The head-note in 
Kishan Chand v. Naranjan Das (5) is 
gomewhat misleading. In that case a Hindu 
father had devised both his ancestral and 
selfeacquired property and had made a 
provision, in the will guarding against ` 
some of his heirs objecting to this disposi» 
tion of his property by putting them, as 
legatees, to election so that if they objected 
to the will as offending against the princi 
ples of Hindu Law, they would have no 
interest in the self-acquired property which 
in the case of their objecting would pass 
entirely to other legatees who did not object. 
A will of this nature was held not to be 
opposed to public policy. In Radha Ram 
Asa Ram v. Gangaram (8) Bhide, J. had 
occasion to reconsider this decision. He 
held in that case that a co-parcener govern- 
ed by Hindu Law could alienate ancestral 
property under certain circumstances and 
such an alienation was only voidable, But 
he went on to say, however, that a will of 
ancestral property stood on a different 
footing and could not be validated even 
with the consent of the co-parceners, 

“ths reason being that a will speaks from the date 
of the testator’s death and the title of the co- 
parcener by survivorehip vesting in them at the 


moment of his death, there remains nothing upon 
which the will can operate.” 


Regarding Kishan Chand v. Naranjan Das 
(5) he said that the point at issue in that 
case was really different and no definite 
opinion was expressed on the point which 
arose in that case. The headenote, he said, 
in that case was misleading, It appears to 
me therefore that Kishan Chand v. Narane 
jan Das (5) whichin its head-note is the 
only case that appears to support the con» 
tention of Mr. Oharanjiva Lal Aggarwal 
does not in fact do so and had been dis- 
tinguished rightly by Bhide, J. himself. 

Realizing this difficulty Mr. Charanjiva 
Lal Aggarwal then contended that though 
the consent at the time of the execution of 


‘the will would not validate an otherwise 


invalid transaction, the statement of Mangat 
Ram at the time of the mutation proceed- 
ings shows that he accepted what was stated 


PAS AI R1935 Leh, 661; 159 Inq, Oas, 221, 8 R L 
2, j 


667." 


in the will and therefore from that mcment 
his cons began to hold adversely to him. This 
appears to me to be the statement of the 
same point in anotker way. Ifthe will was 
invalid altogetker, ihe consent wl ether given 
at. tke time of the execution or st the time 
of death did not make it valid. So far as 
the question of adverse possession is con- 
cerned, this bas rightly been decided 
against the plaintifis-aprellants as the trial 
Court. says there is little or no evidence 
in support of it ard befcre the lover Appel- 
late Court, ibe point appears to have been 
abandcned, In any cere the fact that 
Mangat Ram continued to live with bis 
own sons after tle death cf Sant Lal rebuts, 
in:my opinion, the suggestion cf adverse 
possession. 

~ Lastly, it was urged tbat Mangat Ram 
merely accelerated euccessicn. Butit appears 
that unless the alienees cf Mangat: Ram 
had clear notice cf his, they cannot be 
prejudiced by any arragement that Mangat 
Ram may have made with his sons. In this 
view of the matter,it appears tome that 
jhere is no substance in this appeal which 
. dismiss with costs. 


;D. Appeal dismissed. 
4 
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BOMBAY HIGH COURT 
Second Appeal No. 10 of 1937 
Feburary 27, 1939 
ni . Lokur, J. 
. NAROTTAMDAS FHAGWANDAS— 
PLAINTIFE— APPELLANT 


- VETEUS 
OHITTA BHAGWANSANG AND OTHERg— 

i DEFENDANTS— RESPONDENTS 

“Contract Act (IX of 1872), s. 25 (3)—De facto 
guardian, af can renew time-barred debt— Limita- 
tton Act (IX of 1908), Arts, 13, 120—Suit on 
pro-note executed by father, after his death—Article 
applicable, 

‘Section 25, sub-s, (3), Contract Act, specifically 
Tequires that thé person renewing a time-barred 
debt must be either the person himself or hig agent 
generally or specially authorized in that behalf. It 
cannot be presumed that a de facto guardian of a 
minor ia generally or specially authorized to re-new 
w time-barred debt of the minor's father and he has 
therefore, no power to re-new such a debt. i 
_ „Even though the sons may be under a 
obligation to pay their father’s debt, a suit on 8 
‘promissory note executed by the father brought after 
his ‘death is governed by Art. 73 and not by Art. 120 
Lim. Act. 135 Ind. Cas, .£04 (1), followed, 


“ B. A. ftom a decision of the First Ol 
SUDI dg, Broach, in Appeal No. 18 of 


MrH, M. Ghoksy, for the Appellant. 


NAROTTAMDAS BHAGWANDAS Ù. oarTta BHAGWANSANG (BOM) 
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Mr. D. D. Yennemadi, for Respondent ` 
No, 3, 

Judgment. - Bhagwansang HimatSang, 
the father of defendants Nos. 1 and 2, was 
indebted to the plaintiff, and after his. 
death, when his sons were still minors, one ` 
Somabhai, as their de facto guardian, settled 
the dues and passed a bond in favour of 
the plaintiff on June 11, 1929. The plainte 
iff filed this suit to recover kts. 717-5-9 due 
under tbat bond. He alleged that defend- 
ant No. 3 had signed the bond as a surety, 
and was also liable for the debt. By that 
time defendant No. 1 had attained majority, 
and he admitted the plaintiff's claim. But 
the Nazir, who was appointed the guardian 
ad litem of defendant No, 2, stated that he 
had no instructions, Defendant No. 3, who 
was the real contesting party, contended that 
the debt for which he had passed the bond in 
suit was time-barred, and therefore defend- 
ants Nos. 1 and 2 were not bound to satisfy 
the bond, that he himself was not a surety 
and that, assuming that he was a surety, 
he was not liable since the bond itself was 
not binding on defendants Nos. 1 and 2, 
who were the principal debtors. Both the 
lower Courts upheld this contention and 
dismissed the suit. ~ ma i 

Three points are raised in this appeal, 
namely, (4) whether Somabhai. as the ‘de 
facto guardian of defendants Nos. Land 2 
could pass a bond in renewal of a‘time- 
barred debt; (it) whether the debt was times 
barred; and iii) whether defendant No. 3. 
was liable as a surety. The consideration’ 
for the bond in suit was made up of two. 
previous promissory notes (Hx. 64, dated 
August 1/7, 1923, and Ex. 63, dated July 28,. 
1920), and it was urged that they were’ 
in time on the date of the bond in suit as 
there was an acknowledgment on June 8, 
1926, Even then that debt was notin time. on 
June 11, 1929 (Hx, 28), unless the Article. 
of Sch. I, Lim. Act to be ‘applied was 
Art, 120 and not. Art. 73. It was urged 
on behalf of the plaintiff that defendants 
Nos. l and 2 were under a pious Obligaticn: 
to pay off their father’s debt and therefore 
the plaintiff's claim would be governed 
by Art, 120 and not by Art. 13, Lim. Act. 
But this-point has now been’ decided by 
a Bench of this Court in Lakshman vV. 
Mahableshwar (1), in which Art. «3 was 
held to apply, lt is therefore obvious tiat 
on tLe date of the bond in suit the plaintiff's 
claim to recover the prior debits was timee 


‘barred. It is, however, urged that defend- 


(1). 33 Bom. LR 1234; 135 Ind. Oas. 804, A I` R 
1931 Bom, 542; Ind, Rul, (1982) Bom, 116, Mi, 


| 


|| 
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ants Nos. 1 and 2 weré under a mořaľ and ' 


Pious obligation to pay off their father's 
time“barred debt and therefore their guare 
dian ‘could pass a fresh bond in renewal 
of.the time-barred debt under s. 25, sub- 
s,(3), Contract Act. It is not necessary 
for the purposes of this appeal to express 
any opinion as to the powers of a natural 
guardian to renew a time-barred debt, So 
far as the de facto guardian is concern- 
ed, I do not feel any doubt that he cannot 
be regarded as an agent “generally or 
specially authorized’’ to renew time-barred 
debt. Section 25, sub-s. (3), says that an 
agreement made without consideration may 
be void unless it is a promise made 
in writing and signed by the person to 
be charged therewith, or by his agent 
generally or specislly authorized in that 
behalf, to pay wholly or in part a debt of 
which the creditor might have enforced 
payment but for the law for the limitation 
of suits. In this connection it was pointed 
out that s. 21, Lim. Act, defines the exprese 
sion “agent duly authorized in this behalf” 
in ss. 19 and 20 as including 

“a lawful guardian, committee or manager or an 
agent duly authorized by such guardian, commit- 


tee or manager to sign the acknowledgment or make 
the payment”, 


That detinition applies to acknowledg- 


ments, but s. 25, sub-s. (3), Contract Act, ` 


specifically requires that the person renew- 
ing a time-barred debt must he either 
the person himself or his agent generally 
or Specially authorized in that behalf. It 
cannot be presumed that a de facto guar- 
dian is generally or specially authorized to 
renew a time-barred debt. I therefore agree 
with the findings of the lower Courts that 
Somabhai as the de facto guardian of defen- 
dants Nos, 1 and 2 had no power to renew 
the time-barred debt of the father of defend- 


ants Nog. 1 and 2 and pass the bond in suit: 
It follows from this that ` 


to-the plaintiff, 
as the principal debtors themselves were 
not liable under the:bond, defendant No, 3, 


MES.-w. Wadan v. BupRROR (OAT..) 
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Where two persons bring cases of mutual assault, 
the Magistrate cannot use evidence given in one 
case as evidence in the other anda conviction based 
on such evidence cannot be upheld. 

Messrs. N. K. Bisu, Pushupati Nath 
Ghose and Phanindra N. Mukherjee, for the 
Petitioner. 

Mr. S. N. Banerjee, for the Orown. 

Order.—This is a Rule calling upon 


‘the Uhief Presidency Magistrate, Oalcutta, 


to show cause why the conviction of the 
petitioner under ss. 352 and 504, I. P. O. 
should not be set aside. The parties live 
in two flats in thesame house and appar- 
ently, as so frequently happens, they find 
it difficult to get on with each othar. At any 
rate it appears that there was a violent 
quarrel between them on the day of occur- 
rence. Both sides brought cases of mutual 
assault and they were both tried by Mr. H. 
K. De, Fourth Presidency Magistrate, 
Each side, if their own version is to ba 
accepted, did nothing at all and was merely 
the victim ofan assault. It seems reasons- 
ably clear, however, that both sides lost their 
temper and probably said and did things 
which they now probably regret. The case 
brought by the preseat petitioner ended in 
acquittal while the petitioner was convicted, 
The judgment is almost unintelligible and 
it was necessary for Mr. Basu to show me 
the evidence before [ could understand 
what the case really was. -The point of law 
urged in support of the Rule is that in de 
ciding this case the Magistrate used evi- 
dence given in the other case. That he did 
so is apparent from the judgment and It 
appears from his explanation that he thought 
that he was entitled to do so. That alone 
is sufficient to make it impossible to uphold 
this conviction, Then, again, in disbelieving 
one of the defence witnesses he allowed 


“ himself to be influenced by an unfavourable 


although he be regarded as a surety, can- 


not be. keld liable, 
fore, dismissed with costs. 
5, - Appeal dismissed. 


- CALCUTTA HIGH COURT 
‘Oriminal Revision Oase No. 582 of 1939 
- July 26, 1939- < ‘. 





a * 


_ = HnpERson, J. 
Mrs. W. WAUGH—AcoUsen— PETITIONER 
z e: versus 
2 9 | RMPEROR—Responpsnt 
Criminal trial—Counter-cases of mutual assault 
~~ Evidence, in:one cannot be used in other, ; 


The appeal is, there- 


opinion which he had formed of the peti- 
tioner when She was an accused before him . 
in some other case in which, I am told she 
was acquitted. The only practical question 
is whether 1 should order a reetrial. AsI 
have already said, it is impossible to believe ` 
that both parties were not to blame in this 


: regrettable incident. No serious damage 
` was done and I am not prepared to send 


) 


ow 


the case to be tried over again. The Rule 
is made absolute. The conviction and 
sentence are set aside and the fine, if paid, 
will be refunded. 


D, Rule made absolute. 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 48 of 1938 
September 14, 1939 
‘Tom, O. J. AND Ganea Nata, J, 
KASTORI SINGH AND oturrs—Dgorgt: 
HOLDER8—APPELLANTS 
VETSUS 
PATI RA M— Os)EcToR—REsPcNDENT 

Civil Procedure Code (Act V of 1908), O. XXXII, 
T. 7—Applicabtlity, where compromise to which 
minor is party is concluded after gassing of decree 
and before execution application. 

The provisions of O. XXXII, r. 7, Oivil P. O., 
apply even to a case where the compromise has been 
concluded after the passing of the decree and before 
the execution application was presented. Where a 
deoree ie adjusted before execution by means of a 
comprcemise and one of the parties to the litigation 
isa minor, the consent of the Oourt is necessary if 
the minor is to be bound thereby, 


L. P. A. from the judgment of Mr. Justice 
Rachbpal Singh, dated April 21, 1938. 


Mr. A. M. Khwaja, for the Appellants. 
Mr. B, M alik, for tLe Respondent. 


Thom, C.J.—This is a decree-holders' 
appeal against the decisicn of a learned 
Single Judge of this Ocurt. The decree- 
holders filed a suit in which they claimed 
an order for the demolition of a house. They 
obtained decree buton July 18, 1934, they 
entered into a compromise with the judg- 
ment-debtor. Under the terms of the 
comprcmise the judgment-debtor was to be 
allowed to retain the house in suit and in 
consideration of giving up their rights under 
the decree, the decree-holders were given a 
sum of money. Tke decree-holders, three 
days after entering into the compromise, 
applied for the execution of their decree, 
The judgment-debtor objected and pleaded 
the compromise. The Court of first instance 
and the lower Appellate Court disallowed 
the objection. In second appeal, however, 
the objection kas been upheld and the 
application for execution has been digə 
missed. 

It wasccntended for the appellants that 
in fact no compromise had been concluded, 
The appellants are not entitled to take this 
plea at this stage. The trial Court found 
that the comprcmise had been concluded 
The decision of the trial Court does not 
appear to have been challenged in the low 
Appellate Court; it was not challenged 
before the learned Single Judge nor is there 
any reference to it in the grounds of objece 
tion in the present appeal. It was contended 
in ihe geccnd place for tLe appellants that 
inasmuch as one of the appellants was a 
minor at-the time when the CCm promise of 
July 18, 1£34,*was concluded, that com prce 
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mise is not binding upon him andhe is 
entitled to execute the decree. In our judg- 
ment this contention is sound. Under 
O. XXXII, r. 7,Oivil P. O., it was essential 
to obtain the permission of the Court 
before the compromise on behalf of the 
minor could be concluded. It is a matter of 
admission that no such permission was 
taken. 

It was maintained for the respondent 
that as the compromise had been concluded 
after the passing of the decree and before 
the execution application was presented, 
the provisions of O. XXXII, r. 7, did not 
apply. Learned Counsel for the responds 
ent was unable to refer to any authority in 
support of this proposition. ‘The provisions 
of O. XXXII, xr. 7, are applicable to miscel- 
laneons proceedings in virtue of s. 141, 
Civil P. O. If for the protection of the 
mincr, it is essential to obtain the permise 
sion of the Court for a compromise during 
the pendency of the suit, and duriog the 
pendency of the execution proceedings, in 
our opinion, it isjust as essential in the 
interests of the minor that the Court’s cone 
sent should be taken during the period 
between the passing: of the decree and the 
execution proceedings. There is nothing © 
in the wording cf O XXXII, r. 7, which 
justifies the proposition which the learned 
Counsel for the respondent has advanced. | 
If the propesition be sound, thea clearly it 
would be a matter of no difficulty to defeat - 
the provisions of O. XXXII, r.7, and dep- . 
rive the minor of the protection thereby . 
provided; all that would be necessary would 
be to delay formally conclud.og the come 
Promise till the decree in a suit had been 
passed. We are satisfied that where a 
decree is adjusted befcre execution by 
means of acompromise and cne of the par- 
ties to the litigation isa minor, the consent 
of the Court is necessary if the minor is to 
be bound thereby. 

Learned Oounsel fcr the respondent 
urged that although the compromise may 
not be binding so far asthe minor is con- 
cerned it is binding so far as the other 
appellants are concerned. Nodoubt this is 
so but the decreeis one for the demolition 
of the house and it cannot be split up. In 
our judgment, therefore, in these circums 
stances the objection fallato be dismissed. 
In the result, the appeal is allowed. The 
order of the learned Single Judge is set 
aside and the respondent’s objection is 
dismissed. Parties will bear their own costs 
throughout, . 

8, - Appeal allowed. 
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RANGOON HIGH COURT 
° Full Bench 
Second Appeal No. 261 of 1938 
March 6, 1939 
Ropekts, O. J., BAGULEY AND 
BRAUND, JJ. 
MAUNG LU PE AND OTJERS— 
— APPRLLANTS 
VETSUS 
.MAUNG SAN MYA—Responpent 
- Tranafer of Property Act (IV of 1832), s. 59—Un- 
registered and oral mortgage for more than Rs. 100 
—Suit for redemption, tf matntainable—Proper suit, 
indicated, 

Where a mortgage for more than one hundred 
rupees is not registered but is oral and a suit is 
for its redemption, the suit cannot succeed by reason 
of s. 59, T. P. Act. -The suit ought to be for re- 
. covery of possession directed against the defendant 
as though he were a trespasser orsome one who was 


not entitled to occupy in law. 157 Ind. Osas. 565 
(2), relied on. 


8. A. from the judgment of the District 
ois Myaingyan, in Appeal .No. 51 of 
1937, : 


Order of Reference 


Baguley, J.—In this appeal an import- 
ant point of law arises which I think 
is worthy of consideration by a Bench 
or a Full Bench. The suit is one to 
recover a piece of land, based on title. 
Really the plaintiff is out of possession 
on an oral mortgage but accepting the 
. Buggestion which is found in one of the 
reports that if he has a good title, he may 
perhaps recover his land on his title when 
he cannot get it back by suing to redeem 
the mortgage, the plaintiff filed the suit 
for recovery of possession on the title. 
. The actual invalid mortgage dates from 
1921, more than twelve years before the 
filing of the suit but as a matter of fact 
the plaintiffs and their predecessors-institle 
seem to have been out of possession for 
something like fifty years. It has been 
held that the defendant cannot successfully 
- plead limitation by reason of U Thet Pan 
v. Ma Phu Saing (1), a rnling of a Single 
Judge of this Court in which it is pointed 
out that although in the case of Ma Kyi v. 
Ma Thon (2), a large number of reported 
decisions were overruled by reason of the 
decision of the Privy Council in Arif v. 
Jadunath Majumdar (3), the ruling io 

(1) (1937) Rang. 442, 

(2)13 R 274; 157 Ind. Gas, 565; A I R 1935 Rang. 
230;8 R Rang. 100 (F B). 

(3) 58 I A 91; 131 Ind. Oas. 762; A I R1931 P O 
79; 58 O 1235; 60 M L J 538 33 L W 586: 53 OL 
J 359; 35 O W N 550; 15 R D 254: 8 O WN 739; 
(1931) M W N 480; Ind.- Rul. (1931) P O 154; 33 Bom. 
L R 913 (P 0; 
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Maung Sin v, Maung So Min (1), was not 
overruled; and in that case it was held that 
evidence of the abortive mortgage might be 
given to explain the nature of the possession 
of the mortgagee. Now, Maung Sin v. 
Maung So Min ‘(4), is mentioned in the 
case of Ma Kyi v. Ma Thon (2), in the 
referring order by Dunkley. J., and also 
seems to have been mentioned in argument 
but it is not mentioned once in the judg- 
ment which isacomprehensive onein which 
many cases are referred to as having been 
Overruled in consequence of the decision 
of the Privy Councilin Arif Y. Jadunath 
Majumdar (3) ` 

It seems to me that if evidence of 
the abortive mortgage is allowed to be 
given, wo are in effect going to place the 
plaintiff in exactly the same way as if 
the mortgage had been a good one. The 
T. P. Act says that a mortgage cannot 
be created except by a registered instruc 
ment. If we allow the plaintiff to get 
the same results as though the mortgage 
were a good one by allowing evidence of the 
abortive mortgage to be given, we are in 
effect, and really in spirit, igaoring the 
law and that seems to me is what Ariff 
v. Jadunath Majumdar (3), expressly lays 
down, cannot be done. Equitable principles 
cannot be allowed to override the pr visions 
of the statute and I find difficulty in seeing 
how the decision in U Thet Pan v. Ma Phu 
Saing (1), in its results is anything but 


“an obvious and substantial evasion of the law 
enacted under the Registration Act and the T. P, Act. 


I quote from para. 2 of the head-note 
of Ma Kyiv. Ma Thon (2). I refer this 
cage to tha Honourable the Chief Justice 
for orders as to whether it should be decided 
by an ordinary Banch or a Full Bench. 


Mr, Maung Kyaw, for the Appellants. 
Mr. Kyaw Win, for the Respondent. 


Judgment of the Full Bench 


Roberts, C. J.—This appeal arises out 
of a suit, which is described as a suit 
for recovery of possession but which is 
when the plaint comes to be looked at 
plainly a suit for redemption arising out @ 
mortgage, The plaintiffs, in the plaint 
say that a piece of ya land was “depasited 
as security” for a debt of Rs. 320 ; from 
the defendants to the plaintiffs and‘their 
mother, now deceased. The plaintiffs say 
that the defendant was anxious to retain 
the land and further sum of Rs. 10 was 
| (4) 8 R155% 129}Ind. Oa§. 511;°A I R 1931 Rang, 
40; Ind, Rul. (1931) Rang. 79. 


(7.0 


.accepted by the plaintiffs some time in 
1931, and they seek, as they put it, to recover 
possessicn of the land on paying the sum 
Gf Rs. 330 and stamp fee kas been paid 
on-Rs. 330. Adopting the language of 
Page, C. J, in Ma Kyi v, Ma Thon (2°. 

“The proper course for the plaintiff to have 
taken in the present case would have been to have 
sued for possession relying on her title which was 
not and could not be disputed. To such a suit 
there would have been no defence, for the only 
ground upon which the defendants could have 
claimed to remain in possession would have been 
based upon the alleged rights which they had 
acquired under the oral mortgage on which it was 

‘not permissible for them to rest their title and 
which could not be proved.” 


In the present case other defences 
werg raised, but they do not fall to be 
considered by reason of the fact that this 
suit, which should have been a suit for 
recovery of possession directed against the 
defendant. as though he were a trespasser 
. or some one who was not entitled to occupy 
in law, was directed against the defendant 
for return of lands pledged to him as 
security for a loan. By s. 59, T. P. Act: 


“Where the principal money secured is one hundred 


-~ rupees or upwards, a mortgage other than a mortgage ° 


_ by deposit of title deeds can be effected only by 
n a registered instument signed by the mortgagor and 
attested by at least two witnesses,” 


In this case there was no registered mort- 
gage; therefore the plaintiff could not succe- 
ed in his suit, and this appeal must be 
dismissed with costs. 

Baguley, J.—I agree. When I had this 
case before me for admission, from a 
perusal of the judgment of the lower 
Appellate Oourt, I was under the impres- 
sion that it would be a suitable case in 
which to examine the correctness or othere 
, wise of the decision in U Thet Pan v. Ma 
Phu Saing (1). On seeing the plaint in 
detail, however, I see that this is not a case 
in which that can be done, 


Braund, J.—I agree that this appeal must 
be dismissed, . 


D. | Appeal dismissed. 


o a 


BOMBAY HIGH COURT 
Second Appeal No. 489 of 1937 
June 21, 1939 
LOKUR, J. 

KRISHNAYA PARBHAYA 
CHINTALWAR AND GTHERS— ALPELLANTS . 
VETSUS 
MEGHRAJ PAPARAM TELI— 

RESPONDENT 
. Civil Procedure Cade (Act V of 1908), s8. 151, 47 
0. XLIII, r. 1—Wrong . description of property in 
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decree —Can be corrected only by Court passing decree 
—Such Court refusing to amend decree—Ordeyr, tf 
appeplable. 

Where the description of the property is incorrect 
in the decree itself, the executing Court cannot 
rectify it. It is only the Court which passed the 
decree that can correct the mistake in the exercise 
of its inherent powers under s. 151, Civil P., O. If 
it corrects the mistake and amends the decree, the 
amended decree is appealable; but if it refuses to 
do so, the order of the refusal is not a decree and 
no appeal lies against it. 63 Ind, Oas. ‘708 (1), ex- 
plained, [p. 72, col. 1.] 


S. A. from a decision of the District” 
Judge, Sholapur, in Appeal No. 296. of 1936, 


Mr, G. P. Murdeswar, for the Appellants. 
Mr, M. G, Chitale, for the Respondent. 


Judgment. — The appellants’ father, 
Parbhaya, mortgaged two houses to the 
respondent for Rs. 1,800 in 1919. One of 
those houses was old Municipal No, 8425. 
The respondent then filed a suit (Suit 
No. 194 of 1929) to recover the morte 
gage amount by the sale of the mortgaged 
houses. Inthe interval a city survey had 
taken place, and old Municipal No. 8425 
and two open sites, old Municipal Nos, 8426 
and 8428, were all included in city 
Survey No, t012 (new Municipal No, 249). 
In the plaint in the suit the houses morte 
gaged were described as city Survey 
No, 8012—old Municipal No. 8125, new 
Municipal No. 249. It seems to have 
escaped the notice of the parties that 
city Survey No. 8012 (new Municipal 
No. 249) comprised two other properties 
besides old Municipal No. 8425 which 
had been mortgaged with the respondent. 
A decree was eventually passed in which 
the properties as described in the plaint 
were ordered to be sold for the realization 
of the mortgage amount. The responde 
ent presented darkhast No. 1487 of 1932 
for ‘the execution of the decree, and ‘the 
sale of city Survey No. 8012 It then came 
to the notice of the appellants that besides 
the old Municipal No. 8425, their two other 
Open sites, old Municipal Nos. 8426 and 
8428, were going to be sold since they 
were all included in the city Survey 
No, 8012. They therefore made an: applis 
cation to the executing Court on Octo= 
ber 23, 1935, requesting that it should 
be clearly stated in the sale proclamation 
that only old Municipal No. 8425 out of 
city Survey No. t012 was to be sold. The 
executing Couri then held that there being 
no difference in the decree and in the 


-darkhast application as regards the descrip- 


tion of the property, the appellants’ con- 
tention could not be inquired’ into in 
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execution proceedings, since. that conten 
tione amounted to saying that the decree 
itself was wrong. The application was 
therefore rejected, and then the appellants 
made another application to tke Oourt 
which passed the decree requesting that 
the description of the properties in the 
decreé should .be suitably amended, that 
the. amendment should be incorporated also 
in the certified copy supplied to ‘the decres- 
holder and that till then the darkhast 
. proceedings should.be stayed. That appli- 
cation was rejected on the ground that 
in view of the boundaries of the properties 
mortgaged as described in the mortgage 
deed, the whole of city Survey No. 8012, 
comprising old Municipal Nos. 8425, 8426 
and 84:8, was included in the mortgage. 
Against that order the appellants present- 
ed-an appeal to.the District Court, and 
the learned District Judge dismissed the 
appeal on the ground that the order com- 
plained of having been made under s. 101, 
Civil P. C., and not falling under s, 47, it 
was not anpealable. 

The appellants have now come in 
‘second appeal, ‘and it is urged on their 
behalf that the order passed by the learn- 
‘ed Subordinate Judge refusing to rectify 
‘the -decree as prayed for was an order 
under s, 47, Civil P. O., or being en order 
iù the course of the suit, it amounted to an 
-appealable decree. Both thesa contentions 
are not tenable, The first application pre- 
‘sented by the appellants on October 23, 
1935, was undoubtedly an application in 
-the..darkhast, and the relief asked for by 
‘that application was-that in execution of 
ithe decree as it stood, only old Municipal 
No. 8425 should’ be put up. for. auction, and 
‘that the bidder should be clearly -made 
aware that only one house. out'of city 
‘Survey No. 8012 was being sold. But the 
‘executing Court made it clear that as the 
description in the decree was clear, it had 
no power to go .behind--the decree or to 
Tectify it. It observed in its order: . 

“What the applicant contends is that the decree 
‘itself is wrong. That contention cannot be enquired 
into in the execution proceedings and the oppo- 


-nent may take such 'steps in:the matter as he may 
be advised.” : 


- Tt was in accordance with this sugges- 
tion that a second application was made 
by the appellants to the Court which pass» 
ed the decree to have the decree amended. 
It connot be said that this application was 
made under s..47, Civil P. O., as it did not 
relate to the execution of the decree but 
40 the correction of the decree. The appel- 
fants. wanted that the pending execution 
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proceedings should be stayed until -the 
decree was corrected. The decree could 
not be corrected by the executing Court, 
and hence they could not make any such 
application in execution proceedings. It is 
evident from the -wording of the applica- 
tion as well as from the nature of the 
reliefs prayed for that it was made tothe 
Court which passed the decree and not to 
the executing Court, Hence the order 
passed by that Court cannot be said to be 
an order made under the provisions of s. 47, 
Oivil P. O. Nor can it be regarded as a 
decree in a suit. It is true that if the 
decree was amended, then the other side 
could have appealed from the amended 
decree, But when the Court refused to 
amend the decree, there was no decree 
from which an appeal could be preferred. 
The order against which the appellants. 


filed their appeal before the learned Dis- 


trict Judge was not a decree but an order 
refusing to amend the decree. Such an 
order is not one of the orders included in 
O. XLIII, r. 1 Civil P. C., nor does it 
amount to a decree itself. 

On behalf of the appellants, Mr. Murde- 
shwar referred to the ruling of the Privy 
Council in Ramabhadra Naidu v. Kadiri- 


yasami Naicker (1). In that case in the 


year 1893 a certain zemindar had mortgag- 
ed his pannai rights in certain inadm 
villages which belonged to him and which 
were in his enjoyment. At the time of 
the mortgage, some of the pannaz lands to 
the extent of 226 kulis were not in the 
enjoyment of the mortgagor but were in 
the possession of the-widow of the zemindar, 
and presumably they were not included in 
the mortgage. The mortgagee filed a suit 
on the mortgage and obtained a decree in 
1961. During the pendency of the suit, 
the widow died, and. the pannai. lands in 
her possession went into the possession of 
the mortgagor. When the mortgage decree 
was executed by the assignee of the decree, 
the property put to sale was described in 
the same words as in the mortgage decree, 
that is to say, ‘the pannat lands bélonging 
to the mortgagor and in his enjoyment, 
The auction- purchaser obtained a sale certi- 
ficate and took possession.of all the panndi 
lands including the 226 kulis which were 
not intended to’ be, mortgaged. The morte 
gagor’s son brought a. snit to have it 
declared that the 226 kulis were not sold 
and that they did not pass to the auction- 
. (1) 44 M 483; 63 Ind. Oas. 708; A I R 1922 PO 253; 
48 1 A155; (1921) M W N 364; 14 & W 125; 30'P L 
R (P.O) 83; 30- M L T 34;24 Bom. L R692 (PO), ` 
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‘purchaser.’ In dismissing the suit Lord 
iBuckmsster observed as follows (p. 488*): 
,. “There is no. ambiguity in the words of the certi- 
,ficate that are capable of explanation by such 
“means, and the object of the sale certificate would 
be defeated if it were possible to change its plain 
meaning by reference to other documents. The 
Tights of the mortgagors, however, need not have 
‘been taken away by this fact, as they were at 
liberty to have taken proceedings in the suit in 
order to raise the contenticn that they now put 
forward under s. 47, Oivil P. ©., 1908, but this 
they have never done and it is now too late. 


_ Mr. Murdeshwar wants this to be inter- 
preted. as suggesting that in all cases of 
a wrong description of the property, its 
correction can be made under s. 47, Civil 
P. O. But in that case there was no error 
-in the description of the property either in 
the plaint or in the decree. The mistake 
was committed in execution proceedings 
when the property put to sale was not 
described with sufficient care and the 
description was ambiguous and insufficient. 
But where the description of the property 
is incorrect in the decree itself, the execut- 
ing Court cannot rectify it. It ig only the 
Court which passed the decree that can 
correct the mistake in the exercise of its 
-inherent powers.under s. 151, Civil P.O. If 
if corrects the mistake and amends. the 
decree, the amended decree is appealable: 
-but if it refuses to do so, the order of the 
.-Yefusal is not a decree and no. appeal lies 
against it. This appeal is, therefore, dis- 
‘missed with costs. 

Bs Appeal dismissed. 
~ *Page of -44 M—{Ed] = ~~~ 
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CALCUTTA HIGH COURT 
Appeals Nos. 190 and 211 of 1938 
oe ae June 1, 1939 

ne . U. MITTER AND NARASINGA Rao, Jd. 
SOMORENDRA NATH MITER 
AND ANCTHER—A PPELLANTS 


VETSUS 
ASHUTOSH ROY awp OTRERS 
are: —RESPONDENTS 

: Civil Procedure Code (Act V of 1908), O. XXXII 
rr. 6 (i) (b), 7(1)—Scope and applicability —Rights 
and liabilities of guardian ad litem under 0. XXXII 
Seeme tn r. 7 (1) and “receive” in r.6 (1) (b) 
ecree in favour of minor—Benefits under 
__ transferred by guardian ad litem io third party 
‘without leare of Court — Transfer, if comes under 
T Wor y D (b)—Right of judgment-debtor in 
O- XXXII, 7 ee ay agreement in contravention of 

e karta of a joint Hindu family o th 
Seren of a minor who has uedi angin 
rhea or who has been appointed his guardian ad 
4 ttem comes undêr the eontrol. of the Court and his 
\: Powers as „karta or as natural {guardian are controlled 
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- by the provisions of law contained in ©. XXXĦ, 


Civil P. ©. He cannot in the capacity of karêp or 
natural guardian do anything on behalf of the minor 
which he is debarred from doing as next friend or 
guardian ad litem without leave of the Court. 
19 Ind. Oas. 515 (4), relied on 82 Ind. Cas. 588 (5), 
referred to Harihar Pershad Singh v. Mathura Lal 
(8), held impliedly overruled. 

The word “agreement” occurring in O. XXXII, 
T. 7 (1) means an agreement with a party tothe suit 
and must bein reference to the proéeedings of the 
suit. Anagreement witha third party, as also an 
agreement outside the scope of the suit does not 
come within the scope of thesaid rule, and a natural 
guardian is not bound to take the leave of the Court 
with regard to such an agreement, though he or she 
be the next friend or guardian ad litem of the minor. 
Whena decree has been passed in favour of the 
minor in respect of Some property or for a sum of 
money, it passes to the domain of property and his 
natural guardian gua natural guardian would be 
free to deal with it inspite of O. XXXII, r. 7 (1) 
in the same way as he or she would be entitled to 
deal with the minor's other properties. 175 Ind. Oas. 
1002 (7), relied on 63 Ind. -Cae. 285 (8), held 
overruled [p. 76, col. 2.) 

It isa general principle that a suit relating to 
the estateor person of an infant and for his benefit 


‘has the effect of making him a ward of Court and 


in all cases where an infant isa ward of Court, no 
act can be done affecting the person or property or 
state of the minor, unless under the express or 
implied direction of the Court itself. This principle 
must be kept in view in interpreting O. XXXII, 
r. 6 of the Code. The widest meaning of which the 
words are capable must be attributed to para. 1 of 
that rule. The word “receive” should be taken to 
mean “receive either directly or indirectly,” for, 
unless it be so construed the protection which the 
Legislaturs intended to give to the minor would, ‘in 
many cases, be illusory. Ram Sarup Lal v. Shah 
Latafat Hossain (9), relied on. [ibid.] 
Consequently where a guardian.ad litem transfers 
‘to athird party, without leave of the Court, the 
benefits under a decree passed in favour of the 


minor, although such case does not come under 
O XXXII, r. 7 (1), it comes under O. XXXII, 
r. 6 (1) (b) and the transfer is invalid. The 


judgment-debtors can attack transfer on this ground 
and challenge the transferor's right to execute the 
decree as assignee or substitute himself in place of 
the minors in pending execution case, 

An agreement or compromise entered into in 
contravention of O. XXXII, r.7 (1) would give. the 
minor only theright to avoid it and the want of 
leave of the Court would not beofavail to the 
adult parties to the suit. [ibid] 


As. against the order of the Sub: Judge, 
Second Court, Hooghly, dated April 30, 


. 1938. : j 


Messrs. B. C. Ghose, Sitaram Banerjee and 


. Prokash Chandra Bose (in No. 190), G. N. 


Das and Mr. Kamalaksha Bose (in No, 211), 
for ihe Appellants. 

Messrs. S. N. Banerjee, H.. C. Guha, 
H. C. Sen, Suresh Ch. Sen and Salyendra 
Chandra Sen (in Nos. 190 and 211) and 
Kamalaksha Basu, (in No. 190), for the Res- - 
pondents. l 

R. C. Mitter, J.—On April 12, 1923, three 
persons Sourendra Nath Mitter, Satya Santi 
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Mitter and Khokalal Mitter instituted a suit 
for partition and accounts against Tarubala 
Dasi in the Court of the Subordinate 
` Judge at Hooghly, They claimed two-thirds 
share of theestate left by their ancestor 
Rai Ishan Chandra Mitter Bahadur and 
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in the accretions thereto, and admitted 
that Tarubala owned the remaining ones 
third share. The relationship batween the 


parties will appear from the following 
pedigree: . 


RAI ISHAN CHANDRA MITTER 
D. Januery 17, 1900 


, | 
Pepin Chandra 
D. December 22, 1910 





| 
Sourendra 
(plaintiff No. 1) 
D. January 16, 
1933 


| 
Satya Santi 
(plaintiff No. 2.) 
D. February 16, 
1934. 


Lal Behary 
D, February 27, 1901 





Oharu Chandra 
D. April 27, 1915 
=Tarubala, defendant 
Khokalal D. June 20, 1936 
(plaintiff No. 3) 


D. April 7, 1928 











Maniklal 
| l (minor.) 
| 
Samarendra Mukul 
(minor.) (minor.) © 
Baidyanath Umarani 
D. 1920. eae Roy 
| | 
Ashutosh Ajit Kumar 
(minor.) (minor.) 


The case made in the plaint is that on 
‘the death of Ishan intestate his three sons 
-Bepin, Lal Behary and Charu inherited his 
estate in equal shares. Bepin and Lal 
Behary died intestate leaving plaintiffs 
Nos. 1 and 2 and plaintiff No. 3 their 
‘respective heirs. Oharu Chandra, however, 
left a will by which he gave his properties 
to his only son Baidyanath. Tarubala 
obtained letters of administration and 
represented the estate of her husband. 
On the death of her son Baidyanath in 
1920, she succeeded to the estate of her son, 
For the purpose of the appeal before us, it 
is not necessary to recite the other facts 
-stated in the plaint, nor the allegations on 
which the plaintiffs asked for accounts and 
sought to make the estate of Charu Chandra 
‘liable. An application for appointment 
of a Receiver was made by Tarubala and 
during the hearing of the said matter, her 
Qounse!l Mr. N. N. Sircar (now Sir N.N. 
Sircar) made a compromise on her behalf 
and onthe basis thereof the preliminary 
decree was passed on March 31, 1924. 
This decree is printed at pp.6 and 7 of 


the paper-book of Appeal from Original . 


Order No. 600 of 1936. The terms of settle- 
ment were (i) all accounts waived; (tè) 
plaintifis took over all liabilities shown in 


the books of the ‘estate, (iiz) defendant gave 
up all claims to movables, decretal amounts, 
outstandings, deposits, arrears of rent, 
loans, shares, securities, etc., (tv) and (v) all 
the immovable properties except the family 
dwelling house were to be divided, the 
plaintiffs taking two-thirds share and the 
defendant one-third share in Hindn widow's 
estate. . She was to have right of residence 
in the family dwelling house, (vi) the 
defendant's claim to ornaments was left ta 
the arbitration of Mr. Sircar. Olause (vii) 
of the compromise which is material to this 
appeal ran thus: 

“(pii) From September 3, 1923, and until partition 
is actually completed and possession taken, defendant 
will be paid by the plaintiffs the sum of Rs 1,400 
(fourteen hundred) per month and the defendant will 
have no concern with the income or mansgement of 
the properties of the estates beyond getting the said 
sum of Rs.1,400 (fourteen hundred) per month, the 
balance will belon absolutely to the plaintiffs, 
and no account of the income will be necessary for 
this period, vie. from September 3, 1923, to the date 
when partition is effected and possession taken, 
Defendant will join, whenever required, the plaintifia 
by signing proceedings for realization of rent, eto, 
and other assets, and thata sum of Res, 36-8-0 be paid 
my the defendant to the plaintiffs on account of cost, 
of this proceeding.” 

Shortly after the compromise Tarubala 
repudiated it. The procedtlings started by 
her ultimately terminated on January 23, 


y 


1930; their. Lordships of the Judicial 
Committee-holding :that she was bound by 
be compromise effected by her Counsel, 
Mr, Sikear:. Sourendra- Nath v. Tarubala 
Dasi (1). After the year 1924, the properties 
in suit were placed in the charge of two 
joint receivers and are now in the posses- 
sion of the official trustee as Receiver, The 
suit when filed was valued at over sixtéen 
lacs of rupees, but now the bulk of the 
properties; more- than three-fourths, have 
been lost to the. parties by 
in execution of mortgage decrees and for 
non payment of revenue and rent. . The 
work of partition has ‘not progressed far, 
and according to the recitals of. the con- 
veyance, on which the respondent ` Jitendra 
Nath Roy bases his claim, there is no 
prospect of the partition being effected 
within a‘ reasonable time. In the present 
circumstances when the income has shrunk 
considerably prima facie it isto his interest, 
asit was.tothe interest of the persons 
through) whom he claims and on whoga 
behalf he looked after the litigation, to 
delay the partition as long as possible, We 
do not, huwever, wish to apportion the blame, 
but only desire to. say thatit is eminente 
ly proper ‘that. the learned Sub- 
ordinate Judge should expediate the work 
-Of. partition and -pass.the final decree 
before the parties, most. of whom are 
“Minors, are ruined. It appears that large 
Bums of money payable to Tarubala under 
. the terms of .the aforesaid: compromise 
„decree remained in. arrears. She started 
execution proceedings. and. three of those 
| proceedings were pending in three Courts 
. at the time of her death which occurred on 
June 20, 1936. -On February- 17, ; 1936, 
;Phortly. before.her death, she executed a 
«deed by which .she surrendered her estate 
: iņ favour of the reversioners, her grand- 
sons Ashutosh and Ajit Kumar Roy. .On 
-her..death, the ‘said grandsons were subs 
: stituted in the suit in her place on June 24, 
: ‘1986. They were .and still are infants and 
: their mother Umarani was appointed their 
. Guardian ad litem and. is. still representing 
them in thesuit. On August 9, 1937, without 
: Obtaining leave of the Court she as “next 
| friend and natural guardian of- her infant 
Bons" conveyed for a cash consideration cf 
“Rs. 19,000 the minors’ share in the immov- 
; able properties in suit, their right to large 
, Sums of money due to their. grandmother 
`, (1) 571 A 133; 123 Ind. Cas. 545; A I R1930 PO 
158; 57 O 1811; Ind. Rul, (1930) P O 177; (1930) A 
- LJ 489;32 Bom L R645; 510 LJ 309: 58 ML J 
: sih 34.0 W N°953; lé P L T 461; 31 D.W 803 
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Tarubala under para. 7 of the compromisé, 
the arrears due .to them and their right to 
receive in future the sum of. Rs. 1,400 
month from the. plaintiffs under the_said 
paragraph of the compromise decree. This 
conveyance is on therecord. Ithas not been 
printed but typed copies were supplied to 
us. It is necessary to notice the main 
features of this transaction as they appear 
from the document itself. 

Shortly before the partition suit wag 
instituted, Tarubala left the family dwelling 
house and came to live with her daughter's 
father-in-law, Jitendra Nath Roy. She 
lived in his house and died there. Her 
son-in-law, Jitendra's son: Anath, died 
leaving two minor sons Ashutosh and Ajit 
Kumar and a young widow Umarani. 
Umarani and her sons are living in 
Jitendra'’s house and the conveyance by 
Umarani was executed in Jitendra’s house. 
The conveyance recites that the latter 
had all along been financing the litigation. 
It recites that for that . purpose he had 
up to the dateof the conveyance advanced 
a sum of Rs. 3,11,969 1-8 and had received 
payment of Rs. 1,33,100-15-3. Accordingly 
a sum of Rs. 1,78,868-1l-5 was still due to 
him. He gave up his claimto Rs. 65,868-J-1, 
and accordingly a sum of ‘Rs. 1,13,000 was 
still due to him. The conveyance further 
recites that a sum of Rs. 1,17,594-2-9 was.due 
to the minors from the plaintiffs up to the 
‘date of the conveyance under the terms.of 
para. 7 of the compromise decree, and exe 
cution was then pending for .a jsum of 
‘Rs. 1,12,974-2 9 out of this said sum.. There 

was also asum of Rs. 47-446-12-4.lying in 
deposit in the High Oourt as .the surplus 
‘sole proceeds of'some- Calcutta properties 
and the minors were entitled. to a half 
share of- the same, Umarani sells to Jitendra 
for a total -consideration of Rs 1,28,000, 
(of which only Rs. 15,000. appears to have 
been paid in cash, ‘the balance being set off 
against.the sum:of Rs. 1,138,000 -alleged . to 
ibe due to Jitendra as detailed above,(1) 
the right of the-minars to the aforesaid 
sum of Rs. 1,17,594-2 9 (2) their half share 
'in Rs. 47,446! 2-4, (3) their right to receive 
Rs. 1,400 a month-from the plaintiffs till 
the partition is completed, (4) the share 
of the minors in the-immovable properties 
in suit, and (5) their alleged right to obtain 
compensation.from the plaintiffs for alleged 
acts of mismanagement by reason of which 
it is said that some valuable ‚properties in 
| Buit had been lost to the,.parties, On. the 
“ face of the documents it appears.that the 
, minors:were denuded ofall their rights 
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for a consideration. which is prima facie 
‘inadequate. It may bethat for these reae 
sons this Court had cast a doubt on the 
bona fides of Jitendra in Jitendra Nath v. 
Harindra Na'h (2). As evidence has not, 
however, been Jed, we cannot definitely pro- 
nounce our opinion as to whether the con- 
veyance was for the, beneñt of the minors, 
Prima facie it does not seem to be 80, 
even if the recitals be taken as true. 

On the basis of this conveyance Jitendra 
Nath got himself added as a party defend- 
ant in the partition suit on February 8, 
1938, Two days later he made an applica- 
‘tion under 8. 39, Civil P. O., for transfer of 
the decree to the Court of the District 
Judge, 24-Parganas, for enabling him to 
execute it for Rs. 12,600, the sum which he 
says became payable to him from May l, 
: 1937; to January 31, 1938, calculated at 
the rate mentioned in para. 7 of the said 
decree. In this application he recited the 
deed of surrender executed by Tarubala in 
- favour of her grandsons and the conveyance 
executed by the guardian of the latter in 
his favour, On February 26, following, he 
filed another application under O. XXI, 
r. 16, Civil P. C., for leave to execute the 
decree as assignee and for leave to proceed 
. with the pending execution proceedings ori- 
ginally stated either by Tarubala or her 
grandsons. Notices in terms of O. XXI, 
r. 16, were issued on the same date on 
the plaintifisejudgment debtors. On April 
22 and May 30, 1938, the two sets of judg- 
ment-debtors filed ubjections. Most of the 
- grounds specified in the two cbjections-pe- 


titions would cnly- be relevant at a later 


stage of the execution proceedings. Those 


grounds were not accordingly pressed either : 


in the lower Court or before us. The only 
question now relevant is whether Jitendra 
. Nath can, as assignee, get leave to execute 
the decree or continue the pending execu- 
tion proceedings. The learned Subordinate 


Judge answered this question in the affire:~ 


mative. He also- overruled the judgment- 
debtors’ objection to the effect that a succese 
sion Certificate was necessary. The two 


- gets of judgment-debtors have preferred 
‘The? points- 
raised by them are: (1) that the assignment: 
invalid, 


the aforesaid two appeals. 


of the decree to Jitendra Nath. is 
(2) that even it be valid, he cannot claim 
the arrears due.to Tarubala up to the date 
of the surrender of- her estate to the rever- 
sioners, (3) that he cannot proceed with 
regard to a porticn of his, claim without 


(D420 _W N 1183. 
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obtaining succession cértificate. “We. will 


now proceed to deal with the second and 
the third points. ee eae 


wa 


The argument of the appellants’ Advo- 
cates has been put forward. in the following 
way: They say that the income fromthe 
estate of her deceased son belonged to her 
absolutely. Thesum of Rs. 1400 payable 
to her monthly in terms of para. 7 of the 
compromise decree represented the income 
due in her share. No exception can --be 
taken to these two contentions...“ They fur- 


ther contend that properties acquired by a 


Hindu female holding a Hindu. widow's 
estate from the income of her inheritéd 
estate as also the income thereof ‘would not 
pass on her death to the reversioner- bit 
would descend on her sitridhana heir‘ (in 
this case Ler daughter Umarani): uitless 
she had manifested an intention to treat 
the same as part of the corpus, and “the 
onus of proving such intention on her part 


. ison the reversioners or persons claiming 


through them, These propositions are sup- 
ported by precedents, one of them:.-being 
Nirmala Sundari Dasi v. Deva Narayan 
Das (3). Apart from the question:’ that 
this pcint, which required an investigation 
into facts, was not raised in tle Court 
below, the appellants, in our judgment, 
cannot advance their case very far,” The 
deed of surrender recites that the lady, 
Tarubsla, had by inheritance from her 
son acquired a Hindu widow's estate--in 
the properties left by her son and: that 
she had acquired with the income “vther 
movable and immovable properties, which 
also she was holding: in Hindu widow's 
estate. This last-mentioned statement indie 
cates her intention: to’ incorporate the 
properties acquired by her with ths cotpus. 
She surrenders them all to her reversionérs. 
The sums of money which were ‘due to 
her from the plaintiffs at the time and 
which she had not then recovered: would 
not pass to the reversioners by this ‘alone, 
but inthe operative -part of the document 
‘she passes on to the reversioners all arrears 
due to her under decrees and all her 
rights in all decrees of whatever nature 
they may be.’ On the ‘construction ‘of: the 
deed we hold that the right to receive the 
arrears due to Tarubala under para. 7 of 
decree had passed to 
Ashutosh and Ajit Kumar Roy and ‘from 
the latter to. Jitendra Nath unless that part 
of his ccnveyance is invalid. This view 


also takes away all force from the third 


> 55 0 269; 104 Ind. Gas. 2%; A I R 1927 Oal 
868. ->> | 


- been appointed 


-had not taken 
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contention of the appellants: No succession 


_ certificate is necessary, for Ashutosh and 


Ajit Kumar and from them Jitendra Nath 
did not acquire the right to those arrears 
on succession and did not claim them on 


- succession, but by an assignment from 
-Tarubala. Thesecond and the third points 


are accordingly overruled, 

The assignment to Jitendra Nath of the 
arrears due under the decree is attacked 
on the ground. that Umarani, who was also 
the guardian ad litem of her infant sons, 
the leave of the Court, 
This argument has been developed on two 
lines by the appellants’ Advocates. They 
say firstly that the case falls within 
O. XXXII, r.7, sub-r. (1) and secondly 


within O.. XXXII, r. 6, suber. 1 (b'. The 
first proposition which is well-established 


is that the karta of a joint Hindu family 


-orthe natural guardian of a minor who 


had: sued as his next friend or who has 
his guardian ad litem 


. comes under the control of the Court and 
: his -powers as karta or as natural guardian 
-are controlled by the provisions of law 


- 


_ Code. 


.. (4) 401 A 132; 


.contained in O. XXXII, Civil P. ©. He 
-cannot in the capacity of karta or natural 
. guardian do anything on behalf of the 
minor which he 
as next ‘friend or guardian ad litem withe 
, out leave of the Court: 
. PFuljaram Row (4). A 
-a person by the judgmentedebtor 
* Court without 


is debarred from doing 


Gunesha Row v. 
payment to such 
out of 
is accordingly 
be given effect to. 


Its leave 
invalid ‘and cannot 


. Buch a payment would not discharge the 
. Judgment-debtor ; 
- V., Doraiswami Mooppanar (5). The case in 
: Harihar Pershad Singh v. Mathura Lal 
.. (6) which took a contrary view, must be 


Pilchakkuttiya Pillai 


taken as overruled by necessary implication 


~. by the Judicial Committee ; Ganesha Row 
: We Tuljaram Row (4). 


The question therefore is whether Umase 


“rani was bound to take the leave of -the 


Ovourt. She was the natural guardian of 


. the minors but was also at the date of 
|“ Jitendra Nath’s conveyance their guardian 
-ad litem. In our judgment, the case is 


not covered by O. XXXII, r/7 (1) of the 
The word “agreement” occurring 


there means an agreement with a party 


: . to tbe suit and must be in reference to 


the proceedingsof the suit. An agreement 


19 Ind. Cas. 515; 36 M295; 17 O W 


N 765; 11 ALJ 58:18 OL J 1:15 Bom L R 626; 


"14 M L T 1, (1913)M W N 575; 25M J 150(P O). 


(5) 47ML J 498; 82 Ind. Oas. 588; A IR 1995 
Mad 230; (1924M W Ņ 815. 
(6) 35 O 561; 12 OWN 598;8 O L J256., 
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with a third party, as also an agreement 
outside the scope of the suit does not, ir our 
judgment, come within the scope of the 
said rule, and a natural guardian is not 
bound to take the leave of the Court 
with regard tosuch an agreement, though 
he orshe be the next friend or guardian 
ad litem of the minor, When a decree has 
been passed in favour of the minor in 
respect of some property or for a sum of 
money, it passes to the domain of pro- 
perty and his natural guardian qua natural 
guardian would be free to deal with it 
(Subject to what we state below in refer- 
ence to O. XXXII, r. 6) in spite of 
O. XXXII, r. 7 (1) in the same way as he 
or she would be entitled to deal with the 
minor's other properties. To. this extent 
and this extent only, we agree with the 
Full Bench of the Madras High Court: 
Katnenit Venkatakrishnayya v. Garapati 
China Kanakayya (7) which overruled 
the decision in Kanakayya v. Kote 
tayya (8). Moreover, an agreement or 
compromise entered into in contraven- 
tion of O. XXXII, r.7 (1) would give the 
minor only theright to avoid it and the 
want of leave of the Court would not be 
of avail to the adult parties to the suit. We 
are, however, of opinion that the case before 
us falls within O. XXXII, r. 6, suber. 1 (b). 

It is a general principle that “a suit 
relating to the estate or person of an infant 
and for his benefit has the effect of making 
hima ward of Oourt” and: 

“in all cases where an infant is a ward of Court, 
no act can be done affecting the person or property 
or state of the minor, unless under the express or 


implied direction of the Court itself ; Ram Sarup 
Lal v. Shah Latafat Hossain (9) at p. 737." 


In our judgment this principle must 
be kept in view in interpreting O. XXXII, - 
r.6 of the Gode. The widest meaning of 
which the words are capable must be 
attributed to para. lof that rule. The 
enactment is that a next friend or guardian 
forthe suit shall not without leave of 
the Court receive any money on behalf 
of the minor under a decree or order in 
favour of a minor. The word “receive” 
should be taken to mean “receive either 
directly or indirectly,” for, unlegsa it be so 
construed the protection which the Legis- 
lature intended to give tothe minor would, 
in Many cases, be illusory. That protection 
would be reduced to a farce if the 

(7) I L R (1938) Mad 819; 175 Ind. Cas, 1002; A I R 
1938 Mad 539; (1938) 1M L J775;47L W 696; 
(1938) M W N 537; 11 RM 24(F B). 

(8) 41 M L J 75; 63 Ind. Oas. 285; A I R 1921 Mad. 
087; 13 L W 637; (1921) M W N 437, 

(9) 29 O 735 at p. 737, 
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guardians, while restrained from receiving 
any money directly from the judgment- 
debtor, were free to assign the decree 
toa tkird party and receive money from 
the assignee, who would then recover it 
from the judgment-debtor. To permit any 
such assignment without leave of the 
Court would be to defeat the plain purpose 
ofthe rule. Beforethe Full Bench of the 
Madras High Court, Katneni Venkatakrish- 
nayya V. Garapati China Kanaka yya (7) 
O. XXXII, 1. 6, was referred to in 
the argument of Counsel and was 
noticed in the judgments delivered, 
but the contention was put forward 
ona Darrow ground. What was argued 
at the Bar was that that rule would be 
evaded unless the word “agreement’, oc- 
curring in O. XXXII,r. 7, were given a 
wide meaning, a meaning as wide as 
was givenin Kanakayyav. Kottayya (8). 
It wasnot argued there that ona proper 
interpretation the case fall within O. XXXII, 
r. 6, sub-r, 1 (b) The appellants-judg- 
ment-debtors are vitally interested in 
raising the contention that the case before 
us falls within O. XXXII, r. 6, suber. (1) 
and they can attack Jitendra Nath’s cone 
veyance on that ground. We give effect 
to this part cf their contention and hold 
that Jitendra Nath has no right to sub- 
stitute himself in pending executions 
or to apply for -execution in respect 
of sums of money due from the plain» 
tiffssjudgment-debtors under para. 7 
of the preliminary decree. The result. is 
that boththe appeals are allowed with 
costs against the respondent Jitendra Nath 
Roy. Hearing fee 10 gold mohurs in eac 
of the two appeals. 

Rao, J.—I agree. ; 
"D. Appeals allowed. 


_ LAHORE HIGH COURT 
Second Appeal No, 1477 of 1936 
April 25, 1939 
Younes, O. J, AND RAM LALL, J. 
Mst. UMRAO BEGUM AND OTHERS 
— PLAINT) FFa— APPELLANTS 
versus 
Sheikh RAHMAT ILAHI—DEFENDANT 
—- RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 3, 9—One legal representative of deceased ap- 
cellant properly brought on record--Application to 
bring other on record filed beyond time—Appeal, if 
abates— Limitation Act (IX of 1908), 8. 5— Construc- 
tion favourable to minor—Decree—Settiny aside— 
Fraud—Client kept in ignorance of proceedings— 
Pleader confessing judgment without client's 
knowledge—Effect—Fraud—Legal and moral—Lia- 
bility for fraud—Fraud on litterate lady—Her 
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conduct, effect of —Relief, whether can be given 
—Pardanashin lady~Signing agreement—Jontents 
not told— Effect — Decree on such agreement, 
nature of—-Nature of burden of proof, in cases of 
dealings with pardanashin lady—Legal practitioner 
—Dealings with clients— Power to compromise—Client 
pardanashin lady—Duty of Pleader in -such case— 
Pleader held guilty of extreme carelessness and 
deriliction of duty. 

Order XXII, r. 3, read with r. 9, deals with the 
representation of deceased appellants. [p. 81, col, 
2 


Where upon the death of the appellant, one of 
his legal representatives is properly brought on 
record, the appeal would rot abate, Applications 
to place others on the resord can be made and 
allowed after the period of limitation has expired 
and would not operate as an automatic abatement 
of the appeal. [ibid ] 

[Oase-law discussed.) 

Minority is a factor to be taken into 
when considering circumstances which justify the 
application of s. 5, Lim. Act, Applications for 
the extension of time under e, 5 have to be more 
liberally construed in favour of minors than other 
litigants. |p. 82, col. 2.] 

There is no distinction in law between legal 
fraud and moral fraud. To makea man liable for 
fraud, moral fraud must be proved against him, 
Fraud ig not defined in any enactment but it has 
a very well-understood meaning. It is always a 
question of fact aud a matter of inference from 
evidence led inthe case, and because the evidence 
which yields the inference of fraud cannot be 
specified beforehand, it is impossible to define legal 
fraud. Weir v. Bell 9), referred to. [p. 81, col. 1.J 

When in certain proceedings it is once establi- 
shed that a fraud had been practised upon an 
illiterate lady, her conduct in that or some other 
proceedings does not make it any the lessa fraud 
practised on her, 

It is true that once a judgment has been deli- 
vered and a decree passed thereon after contest, 
that decres cannot be avoided except in appeal, 
Before a decree can be held to be so binding ona 
party that it cannot be avoided even by proof of 
fraud, it must be shown that the decree was passed 
after a real contest between the litigating parties, 
lf the appellant can prove that she was kept in 
ignorance of the proceedings before the arpitrator, 
and before the Oourt when steps were taken to get 
the award filed in Court and her lawyer confessed 
judgment without her knowledge and consent, it is 
clear that fraud was practised not only on the 
appellant but also on the Court which passed the 
decree against her in relation to the proceedings 
which culminated in the passing of this deoree. 
If such a fraud is established, the decree which 
resulted becomes a nullity and not binding in any 
way on the appellant. [p. 84, col. 2.] 

Fraud is a matter of inference in allcases and 
direct evidence of this is seldomif ever available, 
All that is necessary to show is that circumstances 
eXist which show that fraud must have been prace 
tised, If fraud is practised andthe decree obtained 
is the result of this fraud, relief must be granted 
whether the woman was or was not a pardanashin 
lady. Her status is only a piece of evidence in 
determining whether or not she was made the victim 
of fraud. |p. 81, col. z.] 

The ground on which protection is given to a 
pardanashiu lady is that she is generally a peison 
over whom influence can be easily acquired and so 
she is likely tobe over-reaghed ig her dealings. 
For this reason, itis incumbent on those who are 


account 


- 


78) 
seeking to enforce agredments ‘executed by’ such `a 
Personato -prove that:she,understood the substance 
of „what she was agreeing to. [p. 88, col. 1] 

Where an illiterate pardanashin lady -was not 
told what she was signing, or, she thought that 
she was signing a, power-of-attorney when she signed 
an_agreement, such a consent is no consent at all 
and. the agreement, therefore, is liable to be set 
aside. The decree that follows such a statement can- 
not be’ put'on a higher footing than a consent 
decree following.a'fraudulently procured agreement, 
Huddersfield Banking Co., Lid. v. Henry Lister d. 
Sen, Ltd. (13), referred to., 

lt is exceedingly uncommon for Pleaders to take 
the responsibility ofi:entering into a compromise on 
the strength of the : authority conferred by the 
vakalatnama; particularly in the case of illiterate and 

ardanashin ladies. In allsuch cases Counsel should 
e asked if he had personally datisfied himself by 
reference to the lady herself that she was agree: 
able. to the compromise or confession of judg- 


w 


ment. |. : 

Told, on facts that the, Counsel was guilty of 
extreme carelessness and actual derelictionof duty 
towards his client. 112 Ind, Cas, 522 (11) and 108 
Ind. Cas, 44 (12), relied on, 


a 


Lyallpur, dated August 4; 1936. - 


“Messys. Mohammad Amin Khan (for 
Mohammad Hayat), Mohammad Amin (for 


the A .pellants, 
‘MiBarkat Ali,‘for the Respondent.’ | 
‘Ram Lall, J.—One Mst. Umrao’. Begum 


Bibi Rafat Sultana and Rafiq Sultana) for 


was the daughter of Col. Altaf Ali who | 


left- her, :property. She . used .to “live: in 


Lyallpur. and there became friendly with ‘ 


one Mohammad Din, Secretary of the Muni- 
cipal Committee, Lyallpur, and this Mohim- 
mad Din used to help her in the manage: 
ment of her: property. On - November 10, 


1932, Mst: Umrao’ Begum, at` a time when 


she “alleges she was ill, signéd a bond ac- 
knowledging a. debt for a. large sum’ of 


money. in favour of Rahmat Ilahi, who is- 


thé brother of Mahbub llahi, alleged to ‘be 
a friend of’. Mohammad” Din menticned 
above. -I‘hree. months after the execution 
of..this bond; that-is on February 14, 1933, 
@-Hon-judicidl.stamp . paper of the value of. 
one. rupee: was purchased at. Lyallpur and 
on. thisan agreement of reference. to arbi 
tration:.waB stated to have. been- executed - 
by Mats ‘Umrao Begum Lo settle the alleged. 

isputé between’ Umrao Begum and Rahmat. 
Hahi,.and one Abdul Hamid, Pleader.of Lyall’ 


par, was appointed arbitrator. On February - 


28}'1933, Mian Abdul Hamid gave‘an award, 
et Wa No. 2/2, by- which he held that 
ist, Umreq Begum had: borrowed a sum of- 
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-Begam to Sheikh Rahmat. Ilahi. 
-award he further said that. if the sum of 


B. A. from the decree. of the District J udge, - 
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Rs. 30,000 was paid. within one year from 
the date of the execution of the bond, that 
is, bsfore November. 10, 1933, no interest 
would be charged; otherwise interest would 
be payable at 6 percent. per annum from 
November 10, 1932, the date of the execus 
tion of the bond till-realization. On March 
2, 1933, Rahmat Ilahi, through his Mukhtar, 
made an application to the Oivil Court at 
Lyallpur praying that the said award be : 
filed by the arbitrator and a decree in terms 
thereof be passed in his favour against Mst. 
Umrao Begum. This application is Iz. P. 
W. No. 3/2 in the case. On March 14, 1933, 
a reply to this application was made in 
the Court.of the Senior Subordinate Judge 
in which objections were stated: on behalf - 
of Mst, Umrao Begum to the filing of the 
award. This is Kix. P/4. and purports to be 
signed by Mst. Umrao Begum and was pree ` 
sented through one Mr. K. L. Sindhi, - 
Pleader, who appeared for her in those prov. - 
ceedings before the Senior Subordinate 


‘Judge. In Ex. P/2 it was alleged that the 
Sher Altaf Khan) and Parkash Chand (for 


award.of the arbitrator was liable to be set 


_ aside as no evidence had been allowed to be - 


produced and as Mst. Umrao Begum was- 
a pardanashin lady against whom ex parte 
Proceedings had been taken in a matter 
involving a very considerable sum of money . 
and therefore fraud had been practised. . 
On March 14, oaly one- issue was framed: : 
“Whether the arbitrator was guilty of mise: : 
conduct and therefore the awardis liable 
to be, set aside ?” 

The parties were ordered to put in the . 
lists of their witnesses and diet money on 


,Mareh 18,1933. On March 1s, 1933, Mst. 
‘Umrao Begum engaged another Counsel, 


Sardar Iqbal Singh, who made an applica- 
tion alleging that Rahmat Ilahi through his 
mukhtar had not filed a copy of the plaint 
with his application and therefore no; pro- 
per written statement could be filed, charace 
terizing the.written statement of March 14, 
1933, filed by Mr. K. L., Sindhi as one. which 
could not be termed a written statement 
at all. A request was made, therefore, that 
a further and more detailed written states 
ment be admitted and issues framed accords 
ingly.. A copy ofthe proposed new written 
Statement was attached with this ‘applica-- 
tion ‘and in this written statement various: 
and detailed allegations of fraud weré made. | 
It: was stated in this written statement that : 


there was no debt and no dispute and that. 
the proceedings before the arbitrator were: 
entirely fictitious ‘and the whole-procedure , 


Rei80,000 from Rahmat Ilahi and ordered 
taS tkis “eum *was payable by “at, Umrao. 
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was fraudulent from beginning to end and 
that undue advantage had been taken of 
the helplessness of a pardanashin woman 
to saddle her with the liability to piy a 
very large sum of money. ‘The lsarned 
Senior Subordinate Judge made an order 
on his application of Sardar Iqbal Singh 
that notice in tbis connection should issue 
to Khwaja Ghulam Husain, who was 
mukhtar for the opposite party and fixed 
ths next date for March 30, 1933. Notice 
in this connection was served on Khwaja 
Ghulam Hussain on March 27, 1933, On 
March 30. 1933, Mr. K. L. Sindhi again 
appeared for Mst. Umrao Begum as appa- 
rently by then Sardar Iqbal Singh, who 
had putin the application on March 18, 
had left Lyallpur. 
a statement, whichis marked as Ex, P/t 


in this case, and in this statement he con: ` 


fessed judgment on behalf of his client 
saying that his client was agreeable that 
a-decree of Rs. 30,000 asa lump sum in 
the terms of the award should be passed 
in’‘favour of Rahmat Ilahi. 
of this statement a decree for Rs. 50,000 
in:terms of the award was granted by. the 
' Court ofthe Senior Subordinate Judge, Oa 
August 4, 1933, Rahmat Llahi sued out exe- 
cution, and on August 7, a warrant of attach- 
ment was. served on Mst. Umrao Begum. 
Thereafter, she brought this present suit 
for a declaration that the decree for 
Rs. 30,000. based on the award had been 
obtained by:fraud and was therefore void. 
Rahmat Ilahi, defendant, pleaded that the 
alleged decree had beeu passed against 
the plaintiff with her full knowledge and 


consent, and the only issue framed in the. 


case was: Whether the decree in dispute 
was obtained by- fraud, collusion or undue 
oe and was therefore void or ille- 
ga 

The Subordinate Judge, First Class, 
Lyallpur, held that the conduct of the 
defendant throughout was suspicious. He 
belonged to Ropar in the Ambala District 
and it was almost unbelievable that on one 
of his casual visits to Lyallpur he would 
advance as large a sum as Rs. 30,000 toa 
person who had been introduced to him by 
his host Mohammad Hussain “as an impe- 
cunious neighbour, irretrievably involved 
in litigation and in dire need of sinews 
of war for fighting that litigation.” This 
was all the more strange that no security 
of any kind was demanded beyond ordinary 
pro-notes and a bond which had not been 
. produced in the case. He believed the 
“Biatement of the plaintiff that she was suffer- 
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Mr. K. L. Sindhi made ` 


In consequence : 
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ing from renal colic at the time when the" 
alleged bond was stated to have been exes 
cuted and therefore that corroborated the 
allegation that uadue advantage had 
been taken of her at a time when she was in 
physical pain. The Subordinate Judge: fur- 
ther found it strange that a man In tne posie 
tion of Rahmat Ilahi, who had,on his own 
showing, not paid more than Rs 100 by way 
of income-tax on his separate income, should 
be in a position to advance such a big loan. 
He further found it strange that no accounts 
ofany kind had been produced by or on 
behalf of Rahmat Ilahi. The Subordinate 
Judge was of the opinion further that the 
agreement to refer the dispute to arbitration 
and the award itself showed a painful 
effort to make cut the existence of a 


‘dispute between the parties and -he held 


that the inquiry by tha arbitrator was 
“a hole and corner affair” inasmuch as 
the arbitrator was careful that the two.cone 
testing parties whose disputes he was pre- 
tending to decide were never brought:face 
to face before him. Hecharacterized the 
whole affair as shady and it appears’ to 
us to be clear that the learned Subordi- 
nate Judge was of the opinion that there 
was a conspiracy to defraud Mst, Umrao 
Begum by alleging a loan which was’ not 
and: could not have been advanced and 
by pretending to arbitrate on dispttes 
which never existed The learned Bub- 
ordinate Judge . held, however, that that 
kind of fraud which could avoid a judgment 
had not been made out as the plaintiff 
Mst. Umrao Begum, had waited too long 
before she challenged the fraud, had her- 
self engaged Mr, bindhi as her lawyer and 
she had not produced Mohammad Din and 
Umar Din who acted for her, and lastly, 
because Mst. Umrao Begum was a woman 
who, in other connections, had been proved 
to have told lies. In this view he dismissed 
the suit of Mst. Umrao Begum, leaving 
the parties to bear their own costs. .An’ 
appeal was. taken to the District Judge by 
Mst. Umrao Begum from. this order. The’ 
learned. Distiict Judge himself summoned 
Umar Din and Mohammad Din as Oourt 
witnesses but dismissed the appeal-though. 
he agreed with the findings of the . trial. 
Court that the circumstances surrounding. 
the presentation of the statement of Mr. 
K. L. Sindhi in which he confessed judg- 
ment on behalf of his cilent.before thé Senior 
Subordinate Judge were suspicious. . Tt 
appears that the main basis of the judgment. 
of the learned District Judge as also of:the 
trial Judge was that.though there were very 
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clear ‘indications cf fraud, her acquiescence 
for four months and her neglect to fight 
a case which appeared to be good indi- 
cated that she had deliberately dropped 
the fight. The learned District Judge diss 
missed the appeal, leaving the parties to 
bear their own costs throughout. 

On November 5, 1936, a second appeal.was 
filed in the High Oourt through Mr. Muham- 
mad Amin Khan on the grounds that fraud 
had been clearly established in the case and 
that whether or not Mst. Umrao Begum had 
made statements in other cases which were 
not believed was totally irrelevant after once 
it had been established that the present 
decree had been obtained by fraud. This 
second appeal was admitted on December 
23, 1936, and was placed before Tek 
Chand, J. who referred the whole case to a 
- Division Bench by his order dated March 19, 
1937, on the ground that the amount involved 
was Res. 30,000 and the appeal raised an 
impcrtant question whether the facts and 
circumstances disclosed on the record and 
found by the Courts below door do not inlaw 
amount to fraud so as to entitle the 
plaintiff to have the award and the decree 
based thereon set aside. When the case was 
placed before us for the first time on 
February 9, 1938, we found that a greater 
part of the record and the relevant docu- 
ments were written in asomewhat illegible 
hand in the vernacular and we further found 
that neither Counsel for the parties was able 
to give us an intelligent statement of the 
facts. We therefore ordered all the evi- 
dence in the case and the proceedings before 
the arbitrator to be translated and typed 
and the c'se to come up for hearing there- 
after. There was some considerable delay 
in the case being put up and on June 25, 
1938, Mst. Umrao Begum, the appellant, 
died, Two applications fcr bringing the 
legal representativesof Mst. Umrao Begum 
on the ‘record were made in the High 
Court, one by one Mohammad Hayat Khan 
and another by one Syed Masood Ali 
Ohisthi on September 2/, praying that 
Sher Altaf Khan, minor son of Raja Sher 
Bahadur Khan be brought on the record. 
In the affidavits attached to the applications 
it was stated that Mst. Umrao Begum had 
left no child living but that she had a 
daughter who had died during the lifetime 


of Mst. Umrao Begum and that this daughter - 


had three children, one Shar Altaf Khan. 
son, and. two daughters, all being minors, 
Masood: Ali Chisthi applied to be appointed 
the next friend of Sher Altaf Khan. 

The High Oburt pened after the vacae 


mi 
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tion on September 27, 1938, and therefore 
the application of Masood Ali Ohishti on 
behalf of Sher Altaf Khan was within 
time, These applications were granted. 
on October 11, 1938, and the appeal was 
continued. The appeal came up for hear-. 
ing before a Division Bench of this Oourt 
on November 29, 1938, when it was pointed 
out that all the legal representatives . of 
the deceased appellant had not been 
brought on the record and the appeal was, . 
therefore, adjourned to allow the proper. 
applications to be made. An application was 
filed inthe High Court some time in Decem» . 
ber, 1938, by one Oaptain Sher Bahadur. 
Khan for the two minor grand-daugaters 
of the plaintiff-appellant being brought on 
the record. The accompanying affidavit of 
Captain Sher Bahadur Khan is to. the. 
effect that he was the son-in-law of the 
deceased Mst. Umrao. Begum, appellant, . 
being married to her daughter Amin. 
Begum who died in the life-time of Umrao 
Begum. He went on to say that from ` 
Amin Begum he had three children, Sher 
Altaf, aged 14, Rafat Sultana, aged 12, and 
Rafiq Sultana, aged 10. On acgount of ille ` 
health and weakness, he was not personally 
able to take steps tohave Sher Altaf Khan, 
minor, brougat on the record as the legal 
representative of Umrao Begum and 
therefore, he requested a relation of his, 
Syed Masood Ali Ohishti, to make an 
application tothe High Oourt, He believed 
that only the grandson of Umrao Begum 
was the necessary representative but on 
further advice he found that the grande 
daugaters also snould be brought on the 
record and he accordingly made the present 
application, It is contended before us by 
Malik Barkat Ali who appears for the 
respondent thatthe appeal has abated and 
Should be dismissed on that account. Malik 


Barkat Ali admits that the application of . 


September 27, 1938, through Syed Masood 
Ali Onishti as next friend, to bring Sher 
Altaf Khan, the maternal grandson, on the 
record as a legal representative of Mst. 
Umrao Begum isin time, but he contends 
that the whole body of legal representatives 
should be brought on the record within the 
time allowed by law and if this is not done, 
the whole appeal abates, 


Under the provisions of rr. 3 and ll, 
O. XXII, Civil P. O., while a sole plaintiff or 
appellant dies, tie Oourt shail, on an 
application, cause the legal representatives 
of the deceased to be made a party and the 
Buit or appeal shall proceed, If within the 
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time, prescribed by law no application is 
made, the suit or appeal shall abate. The 
application contemplated by this rule shall 
be made within 90 days of the death as 
enacted in Art. 176, Sch. I, Lim, Act. 
When a suit or appeal has so abated, any 
person claiming to be the legal repre- 
sentative of the deceased can apply under 
O. XXII, r. 9, to have the abatement set 
aside and such an application has to be 
‘made within 60 days of the date of the 
abatement as enacted in Art. 171, Sch I, 
Lim.Act, But it is specifically provided 
that the provisions. of s. 5, Lim. Act, shall 
apply to such applications and time can be 
extended thereunder for sufficient cause 
shown, Mr. Barkat Ali’s contention is that 
the whole body of the legal representatives 
did not apply within time, the application 
on bebalf of Sher Altaf Khan, minor, is in 
-law no application at all and to the applica- 
tion made on December 23, on behalf of the 
minor sisters Of Sher Altaf Knan, the provi- 
‘sions of s. 5, Lim. Act, do not apply as 
ignorance of law is no excuse, He urges 
that when an abatement takes place, it 
Operates as a judgment on the merits, 
his last proposition is true in the abstract, 
but it would hold good only if we come to 
the conclusion that tne two applications made 
in the case were made in circumstances 
which prevented the abatement from being 
‘Set aside. For the proposition thas it is 
necessary for the whole body of heirs to 
apply within limitation Mr, Barkat Ali relies 
on Begam Jan v. Jannat Bibi (|) and on 
Chunt Lal v, Amin Chand (2) for the 
proposition that ignorance of lawis not a 
sufficient cause unders. 9, Lim, Act. . 

Mr. Muhammad Amin Khan on the other 
hand has urged that once an application to 
‘get aside an abatement is made within time 
by one of several legal representatives, 
abatement does not take place. In this 
Case ib is admitted that the application of 
September 27, on behalf of Sher Altaf Khan 
is within time and this, according to his 
coitention, would save limitation. He 
has further urged that the application of 
September 27, and the accom panying 
alfidavit indicated the names of all the 
heirs of the deceased lady and the Court 
should have acted on the information so 
supplied even though the application did 
not specifically ask for all the heirs to be 
brought on the record, It is, however, not 


2 
(2) 14 L 543; 142 Ind. Cas, 649; A 11933 Luh, 
856; 34 P L R H; ind, Rul, (1933) Lah, 236, 


Mi) & 12 


-after the period allowed by law. I 
_UwO Cases cited, tuere was no application 


(1) 7 L 438; 98 Ind, Cas, 612; AIR 1927 Lah, 6; , - 
8 PLR 287 
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necessary to go into the seczond contention 
raised by Mr. Muhammad Amin Khan as 
we are disposed to agree with his first con- 
tention which appears tous to be amply 
covered by authority. In Lilo Sonar v. 
Jhagru Sahu (3) the respondent to an 
appeal had died during the pendency 
of the appeal and the appellant applied 
to substitute his legal representatives 
after the expiry of limitation on the 
ground that one of the representatives 
of the deceased was already on the tecord 
and therefore the appeal could not have 
abated. It was held by a Division Bench 
that O, XXII, r. 4, whicn deals with the re- 
presentation of deceased respondents, just 
as O. XXII, r. 3, read with r. 9, deals with 
the representation of deceased appellants, 
did not require that all the legal represen- 
tatives should ba on the record and that if 
one of them was properly brought on the 
record as a legal representative, there would 
be no abatement. According to this decision 
the fact that Sher Altaf Khan, one’ of the 
heirs of Mst. Umrao Begum, was brought on 
the. record within time, as he admittedly 
was, would prevent the appeal from abat- 
ing. But in the present case the matter has 
been carried much further. The other legal 
representatives of the deceased, namely the 
two sisters of Sher Altaf Khan, were 
brought on the record, though after the 
time allowed by law, and there is a string 
Of authority whicao is to the effect that 
where one of several legal representatives 
is already on the record, applications to 
place others on the record can be made and 
allowed after the period of limitation has 
expired. Reference in this connection may 
be madeto Bhikaji Chandra v. Purushotam 


(4), Natesa Pillaiv. Munuswamy Naicken 


13 Ind. Cas. 313 (5) and Sughar Kunwar v, 
Sttapat Ram 39 Ind. Oas, 135 (6). Iw this 
aspect the faci that the application of Dé 
cember 23 was made beyond the period of 
limitation allowed by law would not operate 


as an automatic abatement of the appeal. 


In the cases cited ‘atthe Bar on behalf 


‘of the respondent, there was none in which 


an application on behalf of soma of the 


‘heirs of the deceased was made within 


time. and that on benalf of the remainder 
In the 


(3) 3 Pat. 853; 85 Ind, Oas. 23; A LR1925 Pat, 

(4) is B 220, av ‘ z 

5 Ind. Cas, glo, 

= 39 Ind. Cas, 185; AI R 1917 Oudh 34; 2000 
6/, 
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on behalf of any of the heirs or representa» 
tives made within time and that fact alone 
would distinguish the cases cited from the 
present case. The decision reported in 
Begam Jan v. Jannat Bibi (1) on which 
Mr. Barkat Ali principally relied, does not 
appear to us to help his contention. In 
that case a plaintiff-respondent died and 
the mother and the widow of the deceased 
were brought on the record as his repre 
sentatives, At the hearing of the appeal 
another person claiming to be the paternal 
great-uncle of the deceased applied to be 
brought on the record. It was objected that 
this last application was made cut of time 
and therefore the whole appeal had abated. 
It was held that as all the then known heirs 
‘of the deceased were brought on the record 
bona fide, the appeal did not abate. Mr. 
Barkat Ali relied on a passage quoted in 
this judgment from Haider Husain v. Abdul 
Ahad (7) where the learned Judges of the 
Allahabad High Oourt said that 

“the words “legal representative’ mean all the 
jegal representatives and that ifanyone be omitted 
the provisions of this rule have not been complied 


with and the natural consequence follows that the 
.appeal abates.” 


The learned Judges of the Lahore High 
Court in this judgment went on to say that 
in other High Courts such a strict meaning 
to the words “legal representative” had not 
been given and in this connection referred 
to. Lilo Sonar v. Jhagru Sahu (3) amongst 
‘others and eventually dissented from the 
strict view taken by the Allahabad High 
Court. The learned Judges referred to an 
earlier decision of the Oourt reported in 
Abdul Rahman v. Shahabuddin (8) and 
.observed as follows : 

“It appeared to us at first sight that the words 
“legal representative” mean all the legal represen- 
tatives who taken together represent the estate of 
the deceased but...we are satisfied that this is 
not invariably the case, In the nature of things it 
is sometimes impossible to carry out the directions 
contained in O. XXII,r, 4, that is to say, cases must 
-arise in which it is impossible i in the words of the 
_ Yule, to cause the legal representative of the deceased 
defendant to be made “a party”...Since the rule 
cannot always be literally followed and it is neces- 
sary in practice to relax the terms, if only to the 
extent of dividing the representatives into appel- 
lants and respondents, it is not unduly straining 
the words of the rule to hold that a sufficient 
compliance has been made with the directions 
there laid down if the applicant makes a bona 
Jide application to bring on the record all the legal 
representatives known to him so far as he could 
ascertain them after the exercise of due care and 
industry.” 

This case, in our opinion, is clearly diss 


a We, from the facts of the present 
` i 30 All7; A WON 1908, 41; 5A LJ 62, 

8) 1L 481; 55 Ind, Oas, 883; AIR 1920 Lah, 228; 
B5 PWR 1920, 
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case. In Chunni Lal v. Amin Chang (2) 
there was a suit against father and gon as 
individuals, The ‘father died and as an 
applicati_n to bring his legal represent- 
atives on the record was not made till 
nine months later, it was held that in that 
case there had been no reasonable 
diligence so as tomake s. 5 applicable, 
and as the appeal had abated qua the 
falher the whole appeal abated. The 
learned Judges did not accept the conter- 
tion raised in that case that mere ignorance 
of law that an application was necessary 
was a sufficienl excuse to extend time under 
s.5. The affidavit of Captain Sher Bahadur 
Khan is to the effect that he being himself 
illeasked a relation of his, Mascod Ali 
Ohishti of Lahore, to apply to the High 
Court to have his‘son Sher Altaf Khan, 
minor, to be brought on therecord as the 
legal representative of Msi, Umrao Begum. 
deceased. He did so because he believed 
that Sher Altaf Khan alone was necessary 
to be brought on as such legal ree 
presentative. There is no reason to 
disbelieve the statement that Captain Sher 
Bahadur Khan was unable on account of 
illness to come to Lahore himself and take 
steps to get the legalrepresentatives of tbe 
deceased brought on the record. If he had 
so come, he would easily have found on 
taking competent legal advice that his two 
minor daughters as also his minor son were 
the heirs of his deceased mother-in-law. 
We consider that the fact that Oaptain 
Sher Bahadur Khan was prevented . from 
coming to Lahore to take steps himself is 
one reason which may have resulted in an 
application not, being brought on behalf 
of all the three minors at once. Though 
we consider that s.6, Lim, Act, does not 
extend the period of making such applic - 
cations till after minority has ceased, we 
consider that minority is a factor to be 
taken into account when considering cir- 
cumstances which justify the application 
of s. 5, Lim, Act. We hold that applica- 
tions for the extension of time under 8. 5 
have to be more liberally construed in 
favour of minors than other litigants.. If it 
were necessary therefore to invoke the pro- 
visions of .s.5to allow time in favour of 
the minors, we would have no hesitation 
in doing so. We are of the opinion, 
however, that as an application on behalf 
of some of the heirs was made within time, 
the appeal had not abated and the appli- 


. Cations on behalf of the other heirs could . 


be subsequently made, and in this aspect 
it is not necessary to invoke. the aid of 


= 
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s. 9, Lim, Act. It has been urged that 
apart. from all this, the Court has inherent 
powers under s. 151, Civil P. O., to add 
a legal representative as a party after 
abatemeat. In view of our decision above, 
however, it is not necessary to go into this 
matter. We hold that Sher Altaf Khan 
was properly brought on the record by the 
application of September 27, 1938, and that 
the application on behalf of his sisters, 
Rafat Sultana and Rafiq Sultana, made on 
December 23, 3938, was competent and 
granting this proceed to deal with the 
appeal on the merits, holding that the 
appeal has not abated. 

On merits the matter appears tous to 
present little or no difficulty. As we read 
the judgments of the two Ovurts below, 
both appear to us to have come to the cone 
clusion that fraud was practised on the 
appellant Mst. Umrao Begum. The finding 
of the trial Court is quite clear on the point, 
and the District Judge agreed though in a 
somewhat halting and hesitating manner, 
The ratio decidendi of the District Judge 
appears to be that though fraud was prace 
tised on Mst. Umrao Begum and though she 
had a very good case for getting an award 
made in highly suspicicus circumstances set 
aside, and though she started of vigorously 
&t one stage in attacking this award, she 
somewhat surprisingly put in a statement 
of complete surrender and so condoned the 
fraud practised on her and acquiesced in 
a judgment against her for a very large 
sum of money. This 
learned District Judge coustrued partly 
from the delay in instituting proceedings 
to have the award set aside and in cone 
tinuing to engage lawyers who had helped 
in her being cheated. The learned District 
Judge no doubt does say at one place in his 
judgment that Mst. Umrao Begum had not 
been able to prove any fraud, but this 
sentence in the judgmentis totally inconsise 
tent with all his findings on facts leading up 
to the final position she took up in challeng- 
ing the award and later the decree based on 
that award. The learned District Judge, 
like the trial Court, reinforced his conclusion 
by a consideration of the fact that Msi. 
Umrao Begum had deviated from the 
= truth in other unconnected proceedings and 
therefore her testimony was not reliable. In 
effect, the finding is that though there are 
unmistakable indications of fraud at the 
time of the alleged loan, at the time of the 


alleged reference to arbitration, during the. 


course ,of the arbitration proceedings and 
finally during the proceedings in Oourt 


acquiescence, the 
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when her Counsel admitted the claim against 
her, yet that peculiar kind of fraud which 
would vitiate a judgment of a Oonrt had not 
been established, because the plaintiff- 
appellant had not sought her remedy with 
promptitude and because in some other un» 
ccnnected proceedings she had proved her- 
self to be an unreliabie witness. 

It appears to us that if fraud was esta 
blished, as apparently on the judgments of 
both the Courts below, it was established, 
the conduct of the appellant in these or in 
other proceedings did not make it any the 
less a fraud practised on her. Ouce the 
conclusion is achieved that the alleged loan 
of Rs. 30,000 was not made because tnter 
alia the alleged lender had not the money 


to lend, the inference is obvious that the 


plaintiff-appellant has been wrongly sad- 
died with responsidility to re-pay a loan 
which she never contracted and which 
could neverhave been made. Again, once 
the conclusion is reached that a more pre- 
tence of the existence of a dispute was 
made, without which pretence a reference 
to arbitration could not have baen entered 
into, it appears obvious that the plaintiff 
was over-reached by people in whom she 
reposed confidence and trust when she was 
made tosigc a docum-nt which purported 
to refer non-existing disputes to arbitration. 
At this stage, too, it appears that the trans- 
action which gave jurisdiction to the arbi- 
trator was vitiated by fraud. Farther, the 
conduct of the arbitration proceedings, as 
we propose to show later, was such that 
the plaintiff was deliberately and fraudue 
lently kept in the dark regarding the course 
of these proceedings. The arbltrator so cone 
trived that the alleged disputing parties 
were never brought face to face and the in- 
ference from this appears to us to be obvi-+ 
ous that the arbitrator was conscious of 
the fact that as soon as the plaintiff-appel- 
lant was made aware of the fact that a 
sum of Rs. 30,000 was being claimed against 
her, she would immediately repudiate such 
a claim and expose the fraud, In this aspect 
the proceedings before the arbitrator appear 
to us to bea fraudulent contrivance design- 
ed to secure a false decree against her, 
As this appearsto usto be so, it is clear. 
that thisfraud was in relation to the pro- 
ceedings which eventually culminated in. 
a decree. Atthenextstage the admission 
by Oounsel engaged on her behalf, by 
means of which he agreed toa decree for. 
Rs. 30,000 against a client whom he had 
not personally consulted on” the sub act, . 
appears to us to.bs a continuation of the 
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same fraud: If these facts are established 
as they appear to both the lower Courts to 
have been established and they also appear 
` to us after a careful perusal of the record 
to have been established, it is difficult to 
see what other kind of fraud there can be 
which would Vitiaitea judgment. We can 
Bee no distinction in law between legal 
fraud and moral fraud. As pointed out by 
Lord Bramwell in Weir v, Bell (9): 

“To make aman liable for fraud, moral fraud 
must be proved against him. I do not understand 
_ legal fraud. To my mind it has no more meaning than 
legal heat or legal cold, legal light or legal shade,” 

Fraud is not detined in any enactment 
but it has a very well-understood meaning. 
` Ib is always a questicn of {actand .a marter 
ofinference from evidence led in the case, 


and because the evidence which yields the. 


inference of fraud cannot be specified 
beforehand; it is impossible to define legal 
fraud. It is true that once a judgment has 
been delivered and a decree passed iherecn 
after contest, that decree cannot be avoided 
“except in appeal, by showing that it is 
based on an incorrect appreciation of evie 
dence or even on perjured evidence. “It is 
not permitted,” said the Lord Chief Juse 
tice De Gray in the Duchess of Kingstone's 
case (10), “to show that a Court was mise 
taken, but it can be shown that the Court 
“was misled.” Jt appears that in the present 
case the plaintiff-appellant was effectively 
prevented by aconspiracy, the details of 
- Which we propose to examune a little later, 
from presenting her case. Before a decree 
can be held to be so binding on a party that 
it cannot be avoided even by proof of fraud, 
it must be shown that the decree was passed 
after a real contest between the litigating 
parties. If the plaintiff-appellant can prove 
that she was kept in ignorance of the pro- 
' ceedings before the arbitrator, and before 
the Oourt when steps were taken to get 
the award filed in Court and her lawyer 
confessed judgment without her knowledge 
and consent, it seems to us to be quite 
‘Clear that fraud was practised not only on 
“the plaintiff-appellant but also on the Uourt 
which passed the decree against her in relas 
tion to the proceedings which culminated 
in the passing of this decree. If such a 
fraud is established, the decree which ree 
sulted becomes a nullity and not binding 
in any way on the plaintiff-appellant. 

. Mst Umrao Begum was a well-to-do 
woman who was living alone at Lyallpur. 
She had no relation tnere who could advise 


(9) (1878) 3 Ex, D 238; 47 L J Ex, 704; 38 L T 929° 
26-W R 46, a 
~ (10) 2 8m. LO 781, (lih Ed,) 
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and protect her. A woman in such circum: 
stances would easily fall under the influence 
of a person like Mohammad Din who help- | 
ed herin the management of the property 
left to her by herfather. Prima facie, such 
a woman would have little or no necessity 
tocontract a loan, but if by any chance 
she did want to raise a lcan, she would 
hardly be expected to go to a total stran- 
ger for that purpose, The fact alleged 
by the respondent that she on November 
10, 1932, signed a bond for Rs, 30,000 
without there being any apparent necessity 
is in itself a highly suspicious feature in 
the case. (His Lordship then considered 
the evidence and proceeded). A considera- 
tion of thisevidence leads to the irresis- 
tible conclusion that not only had Mst. 
Umrao Begum no occasion to borrow 
Rs, 30,000 in the course of less than 18 
months but that the defendant-respondent 
had not the means to advance to her or 
to anybody else anything approaching 
thissum. Even ifit be imagined that 
Rahmat .Ilahi had the means to advance 
this sum, itis impossible to believe that 
apy sane man would make such an advance 
to a person casually introduced to him as 
an indigent person involved'in litigation 
with her relations and yet take no steps 
whatsoever to discover whether the woman 
could re-pay the loan or had property which 
was sufficient to re-pay it. Assumiog even 
that Rahmat [lahi did possess Rs, 30,000, 
it is again impossible to believe that a 
Ppersun, however rich, would carry several 
thousands of rupees on his person in 
currency notes when on a casual visit 
to see his brother. It is equally impossible 
to believe that if such transactions took 
Place between the plaintiff-appellant and — 
the defendant:respondent, the latter’s brc- 
ther whom he had gone to visit would: be 
tctally ignurant of such transactions having 
taken place, The conclusion to my mind 
therefore is irresistible that Rahmat ahi ` 
had nct the means to lend this sum and 
that he didnot in fact doso. “His further 
Conduct in thecourse of the proceedings 
before the arpvitrator tends to support this 
Conclusion. It is clear that a bond for a 
large sum of Money was signed by the 
Plaintifi-appellunt at the instance of 
Mohammad Vin and others who had ob- 
talued an ascendency over her mind and 
thatit was signed at a time. when the 
woman was io physical pain and less able 
to resist the influence of these people. 
It is also clear that this document was 
fraudulently obtained in order to make a 
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false claim against her later and the next 
stage in the proceedings was three months 
later when the alleged reference to arbi- 
tration was executed. 

One Khwaja Ghulam Hussiin, Pleader, 
Lyallpur (P. W. No. 3}, is a signatory to 
the agreement of reference to arbitration 
dated February 14, 1933, This gentleman 
was appointed special agent by the de- 
fendant-respondent and conducted all the 
proceedings before the arbitrator on behalf 
of his principal. Khwaja Ghulam Hussain 
in his evidence says nothing as to when 
and howthe stamp paper was purchased. 
In the agreement to refer (Ex. D. W. 
2/1; cne Mian Abdul Hamid Akhtar, Pleae 
der of Lyallpur, was appointed arbitrator. 
The executing parties are Mst. Umrao 
Begum on the one side and Ghulam Hus- 
Sain Pleader as special agent of Rahmat 
Ilabi, defendant-respondent. on the other. 
This document is very significant inas- 
much asa painful effort is made to show 
that. a dispute existed which would give 
the arbitrator jurisdiction to deal with the 
case, It starts off by saying that the first 
executing party owes the second party a 
sum of Rs, 30,000 under a bond dated 
November 10, 1932, ard a dispute in 
respect of interest on the amount due has 
arisen and therefore, Mian Abdul Hamid 
Akhtar, Pleader of Lyallpur, is appointed 
arbitrator for the settlement of this 
dispute and is authorized “to give an award 
regarding the amount of principal and 
interest after enquiry.” In the end again 
itis emphasized that the arbitrator is 
authorized topass a decree for whatever 
amount of principal and interest he deems 
proper. It appears to us that this document 
confines the dispute to the interest, the 
principal being admitted and is in itself 
a highly suspicious document, The award 
was made on February 28, 1933, by this 
arbitrator and at no time did the defend- 


ant-respondent appear before him. The 
award (Ex. D. W. 2/2) was written on 
8 stamp paper ofthe value of Rs. 20 


which was purchased on February 24, 
by Khwaja Ghulam Hussain, the special 
agent of the defendant-erespondent, He 
Says in his evidence as P, W. No.3: “So 
far as I remember, I purchased the 
Stamped paper at the instance of Mst. 
Umrao Begum, plaintiff." Mst. Umrao 
Begum has totally denied that she ever 
&ppointed Mian Abdul Hamid Akhtar as 
the arbitratorand not one question was 
put to heras to whether she asked or 
authorized the special. agent of the de- 
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fendant+respondent to purchase the stamp. 
paper. We can see no reason why she should 
have requested her opponent to purchase 
on the 24th a stamp paper on which 
award was written against her on the 
28th. This, however, is a very small point in 
the case, 

The arbitration proceedings are, in our 
opinion, extremely curious and deserve 
more than a passing comment. (His Lord- 
ship then examined the evidence relating 
to the arbitration proceedings and proceeds 
ed). As we have said already after a hole 
and corner award had been obtained 
through the good offices of Mr. Abdul 
Hamid, Pleader, on February 28, 1933, 
almost immediate steps were taken by the 
mukhtar of Rahmat Ilahi to get the award 
filed. Itis not without significance that 
during the so-called arbitration proceeds 
ings Rahmat Ilahi did not appear on the 
scene and he was represented by his mukh- 
tar, Ghulam Hussain, Pleader. It was this 
Ghulam Hussain, Pleader who, two days 
after the award was made, put in an 
application under para. 20 of Sch. II, Civil 
P.O. in the Oourt of Sardar Kartar Singh, 
Senior Subordinate Judge, Lyallpur. The 
Court ordered notices to be served on the 
plaintiff-appellant and fixed March 9, for 
appearance. On March 9, Counsel for Mat. 
Umrao Begum appeared and March 1! was 
fixed as thedate by which objections tothe 
award could be filed. On March i4, one 
Mr. K. L. Sindhi appeared on behalf of 
Mst. Umrao Begum and a short statement 
of objections purporting to be signed by 
Mst. Umrao Begum was put in. An issue 
was struck and March 18 was fixed for 
putting in the list of witnesses. On March 
18, Sardar Iqbal Singh put in another 
application on behalf of Mst. Umrao Begum 
alleging that no proper written statement 
had been filed on ltth and requested that 
a more detailed written statement be 
allowed to be filed. A copy of chis new 
statement was attached to the application 
and in this Mr. Iqbal Slngh, in addition to 
other technical objections, urged that there 
was no proper reference to arbitration, that 
there was no dispute which could be re- 
ferred, that the plaintiff had had no deal- 
ings with Rahmat Ilahi nor ever seen his 
face. Itis denied that an arbitrator was 
ever appointed and it was urged that the 
arbitration proceedings were ‘absolutely 
fictitious. It was further stated that Mst. 
Umrao Begum was a pardanashin lady and 
that advantage had been taken of her 
helplessness and asham aWard given by the 


-86 


alleged arbitrator who was a friend of the 
other party. It will be observed that in 
this written statement put on the record by 
Sardar Iqbal Singh on March 18, specific 
and detailed allegations of fraud from bee 
ginning to end are made. The Court order- 
ed notice to issue to the mukhtar of the 
other party on this application and fixed 
March 30, as the next date and notice was 
served on the mukhtar of the opposite party 
on March 27, 1933. 

. Sardar Iqbal Singh had unfortunately left 
Lyallpur and on March 30, Mr. K. L. Sindhi 
again appeared for Mst. Umrao Begum and 
made a statement, Ex. P-1, confessing judge 
menton behalf of his client, who was never 
present in Court. The Court t':ereupon 
without any further enquiry, passed a 
decree for Rs. 30,C00 in terms of the award. 
Mst. Umrao Begum's Version is that she had 
engaged Sardar Iqbal Singh but she was 
told by Umar Din, her servant, that as Mr. 
Iqbal Singh had left Lyallpur and somebody 
had to attend on her behalfin Court, Mr. 
Sindhi should be engaged and for that 
purpose she was made to sign a power-of- 
attorney. A power-ofsattorney signed in 
favour of Mr Sindhi dated March 9, is on 
the record. Mr. Sindhi’s version is that 
a blank form of a power-of-attorney was 
brought by Umar Din and Mohammad Din 
signed by the plaintiff and he was told to 
act for her as her Oounsel, Sardar Iqbal 
Singh had'shifted to Lahore. He put ina 
short statement of objections on March 14, 
apparently as instructed by Umar Din and 
Mohammad Din. He took the word of 
these two gentlemen that the instructions 
were as given by-Mst. Umrao B2gum whom 
he never saw. He admits that he had 
knowledge that on the next date fixed, 
namely March 18, Sardar Iqbal Singh bad 
filed further objections in the case and that 
notices to the other side issued cn those 
objections. He goes on to say that before 
that date, Umar Din and Mohammad Din, 
who had originally engaged him, brought to 
him another application, Ex. P-3, signed 
by Mst. Umrao Begum in which she admit- 
ted the correctness of the allegations made 
by Sheikh Rahmat [hai and agreed that 
a decree in terms of the award te made. 
Mr, Sindhi says that he was asked by 
Umar Vin and Mohammad Din to put in 
this application which bears the date 
March 25, and was apparently written on 
that day and to make a statement con- 
fessing jadgment on behalf of his client. 
He admits that during the pendency of the 
suit, he never Saw or consulted Mst. Umrao 
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fied on the assurance of Umar Din and 
Mohammad Din that the statement Ex.. P-3 
was signed by Mst. Umrao Begum and that 
the signature on the power-of-attorney and. 
on tbis application appeared to tim to 
tally, He further says that according to the 
power-of-attorney granted to him, he 
was authorized by the executant to file 
a compromise or a confession of judg- 
ment. If Mr. K. L. Sindhi had the most 
elementary conception of his duties as 
Counsel, he would have acquainted himself 
with the contents of the application. and 
the accompanying written statement filed 
by Mr. Iqbal Singh on the 18th and if he 
had done so he would or at least should 
have been put on his guard, and would have 
asked for better satisfaction than the 
assurance of Umar Din and Mohammad Din 
before he confessed judgment on behalf 
of a client whom he had never seen, involv- 
iog her in a sum of Rs. 30,000 or more, 

Umar Din who was examined by the learn- ` 
ed District Judge as a Court witness gave- 
the version that Mr. Sindhi was taken to 
the house of Mst. Umrao Begum and first 
engaged there and later he was sent for and 
told by Mst. Umrao Begum that she did not 
wish to go on with the fight. At that time 
a statement was written by some Munshi. 
whose name he could not recollect (and which 
is apparently Ex, P-3) to the effect that Mst. 
Umrao Begam was willing that a decree 
should be passed against her. Mohame 
mad Din who was also examined as a Court 
witness professed total ignorance of the 
whole affair. The statements of Umar Din 
and Mohammed Din show that Mst. 
Umrao Begum was justified in not calling 
them as witnesses, for, if she suspected that 
they were members of a conspiracy to 
defraud, they could not be expected to give 
true evidence. The evidence they have given | 
appears to us to bo totally uasatisfactory 
and to justify Umrao Begum's suspicions. ` 

The conduct of Mr. Sindhi, according to 
his own statement, appears to us to be highly 
suspicious. Oa his own showing, he was 
acting for a pardanashin lady and he 
accepted the statements of two compara» 
tive strangers that this lady was willing 
for a large eum of a money being decreed 
against her notwithstanding the fact 
that she had through another and more 
responsible member of the Bar vigorously 
attacked the award a few days previously. 
Whether Mr. Sindhi was or was not a 
member of a conspiracy to defraud Mst. 
Umrao Begum—and there is grave reason 
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to believe that he was~—it is clear to our 
mind that Mr. Sindhi was guilty of extreme 
carelessness and actual dereliction of duty 
towards his client whcse interests he 
professed to répresent. In Shah Mohammad 
Jamil v. Shah Mohammad Hafiz (11), where 
a. Pleader acting for a pardanashin lady 
never saw her, never spoke to her in 
reference to proceedings nor had any 
communication with her upon the points 
raised in the suit and yet entered into a 
compromise on her behalfhis conduct was 
held to be deserving of severe condemnation. 
Mr. Sindhi in this case had nôt even pro- 
perly satisfied himself that he was really 
engaged on behalf of Mst. Umrao Begam 
and that the power-of-attorney was really 
on her behalf. The facts of the Oudh case 
stated are to some extent analogus to the 
facts of tie present case. There a Muham- 
madan’ pardanashin lady executed an 
agreement to refer certain disputes relat- 
ing to her husband's property between her 
and her stepeson to urbitration. The brother- 
in-law of the stepson was appointed the 
arbitrator who gave the award in favour 
of the step-son. This award was filed and 
a decree passed in terms thereof by Court. 
A Pleader was engaged on behalf of the lady 
and he, tco, like Mr. Sindhi raised no objec- 
tion tothe award being embodied ina decree 
of. the Oourt though be had never seen 
his client or taken direct instructions from 
her. The learned Judges held that the 
agreement to refer was mechanically execut- 
ed and that the award was suspicious and 
the decree passed thereon fraudulent. 

In Hriday Nath v. Niroda Sundari, 
108 Ind. Oas. 44 (12), it was laid down 
that a person who seeks to enforce a 
compromise entered into by a Pleader on 
behalf of a pardanashin lady, does not 
discharge the onus that lies upon him by 
merely proving that the vakalatnama execut» 
ed by her contained a clause which conferred 
authority to compromise. It was held that 
a clause of this description is to be found 
in vakalatnamas that are ordinarily filed, 
yet it was exceedingly uncommon for 
Pleaders to take the responsibility of enter- 
ing intoa compromise on the strength of 
the authority conferred by it particularly 
in the case of illiterate and pardanashin 
ladies, In the present case, too, it appears 
to us that Mst Umrao Begum, who could 
barely sign her name. was illiterate, ane for 
all practical purposes, stood in the same 


(11) A I R1928 Oudh 449; 112 Ind, Cas, 522; 5 O 
WN 847. . 
(12) 108 Ind, Oas, 44; A I R 1928 Oal, 334, 
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position as does a pardanashinlady. The 
only test that can be employed in such a 
case is whether a disinterested and Come 
petent person with a fair understanding 
of the matter could have advised the lady 
to execute either the agreament to refer 
or the compromise agreed to on her behalf 
by Mr. Sindhi. As we look at the matter, 
we consider that it was clearly the duty 
of Mr. Sindhi, particularly in view of the 
very serious allegations made afew days 
previously on her behalf by Mr. Iqbal 
Singh, to ascertain from the lady herself 
whether she was really withdrawing from 
the contest, 


A suggestion was made in the cross- 
examination of Mr. Sindhi and pressed by 
Mr, Barkat Ali that Mr. Sindhi was not 
giving true evidence because his own 
brother was conducting this case in the 
trial Gourt on behalf of Mst. Umrao Begum, 
We ara unable to understand how this 
suggestion can help the defendant-respon- 
dent in any way. In the first place it is 
difficult to believe that Mr. Sindhi would 
tell a lie merely because his brother was 
engaged as Counsel for one side or the other. 
In the second place Mr. Sindhi’s own 
statement shows that he was guilty of 
extreme carelessness and perhaps of actual 
participation in fraud and we fail to under- 
stand why he should so implicate himself 
if such was not the actual case. If the 
conclusion is reached that Mat. Umrao 
Begum mechanically sigaed Kx. Pe3 and 
that she was not in fact willing to with- 
draw her objections, fraud in relation to 
the proceedings in Court which culminated 
in the decree appears to us to be 
established, and if established, the decree is 
a nullity. 


Sardar Kartar Singh, Senior Subordinate 
Judge, would have been better advised if 
he had insisted onthe personal attendance 
of Mst. Umrao Begum’ before passing a 
decree. He had before him the objections 
putin by Sardar Iqbal Singh and the fact 
that without any further evidence being 
led, a complete surrender of the case was 
being made on behalf of the lady in a case , 
involving a very large sum of money should 
have aroused his suspicion. The learned 
District Judge at the end of his judgment 
pointed out 

“the importance of making eure about the proper 
authorization of such compromises and confessions 
of judgment on the part of ladies when they are 
presented not by the ladies personally but by their 
Counsel. In all such cases Counsel should be asked 
if he had personally satisfied himgplf by reference 
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to the lady herself that she was agreeable to the 
compromise or confession of judgment.” 

We agree with these observations and 
consider that the procedure adopted by the 
Senior Subordinate Judge, Sardar Kartar 
Singh. was wooden and unintelligent. Both 
the Courts below have considered the 
question whether the plaintiff-appellant 
was a pardanashin lady. The trial Court 
held that she was not a pardanashin lady 
as she did not live in seclusion shut .up 
in the zenana withont anv eommunication 
with the outside world. She had appeared 
in Court and had instructed lawyers 
when occasion arose, and so could not claim 
that she lived in seclusion and isolation. 
The District Judge held that though she 
may not be a pardanashin ladv in the 
strict sense, she wore a veil and therefore 
it was the duty of her Counsel to deal 
with her cautiously. In view of the findings 
of the two Courts below on the question 
of fraud, and our own findings which agree 
with these, the further question whether 
she is or she is not a pardanashin lady, 
loses significance. The ground on which 
protection is given to a pardanashin lady 
is that she is generally a person over whom 
influence can bé easily acquired and go 
she is likely to be over-reached in her 
dealings. For this reason, it is incumbent 
on these who are seeking to enforce 
agreements executed by such a person to 
prove that she understood the substance of 
what she was agreeing to. 


In the present case it ig clearly estab- 
lished that the plaintiff-appellant was a 
respectable Muhammadan lady of good 
family who always wore the veil, did not 
appear before strangers and wag examined 
on commission in the course of these pro- 
ceedings. She was possessed of considerable 
property and persons like Mohammad Din 
and Umar Din had acquired influence over 
her. She had reposed confidence in tbem in 
the matter of the management of her pro- 
perty and this confidence they abused. She 
was illiterate for al! practical] purposes and 
bad no independent advice available. She 
was made tosign a bond for Rs. 30,000 in 
favour of aman who is clearly not worth 
that amount of money, and even if he was, 
he was not likely to lend her anv money in 
“the manner he ig alleged to have done go, 
quite apart from the fact that she had no 
necessity to contract a loan at all, If the 
loan was a bogus transaction, the proceed- 
ings to make her liable for such aloan must 
necessarily be tainted with fraud on tke 
part of persong who could get her to sign 
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documents without knowing or realizing 
their import. Further, we have already 
fonnd that the signing of a reference to’ 
arbitration to decide non-existent disputes 
was mechanical and only a device to make a 
bogus loan recoverable though Oourt. It 
is significant that the defendant's own 
evidence on the question of the purchase’ 
of the stamped paper for this agreement 
is that she was sitting veiled in a tonga ` 
while the papar was being purchased and 
the agreement written thereon by a peti“ 
tion-writer who later secured her signatures 
while she was still in the tonga by 
the roadside. Mst Umrao Begum herself 
says that this incident never occurred. 
But even if we accept the evidence that 
she was taken out to purchase the stamped 
paper and she executed the agreement as 
alleged, we cannot accept the statement of 
the petition-writer, D. W. No. 3, that it 
was read out and explained to her. The. 
agreement, therefore, was also obtained 
fraudulently and is liable to beset aside. The ` 
so-called arbitration proceedings also appear 
to be tainted with fraud as we have shown 
already and the award that followed was 
equally vitiated. 

Last, but not least, the agreement put 
into the Court of the Senior Subordinate 
Judge by Mr. Kanhaya Lal Sindhi con- 
senting to withdraw her objections and 
to a decree being passed against her also 
appears to us to have been obtained by 
some fraudulent contrivance. Either she ' 


was not told what she was signing, 
or, a8 she says, she thought that 
she was signing a  power-of-attorney 


when she signed an agreement. Such a 
consent is no consent at all and the agree- - 
ment, threfore, was equally liable to be ` 
set aside. The decree that followed such 
a statement cannot be put on a highter 
footing than a consent decree following : 
a fraudulently procured agreement. In 
Huddersfield Banking Co., Ltd. v. Henry 
Lister & Son, Ltd. (13) it was held that a 
Court had jurisdiction to set aside a cone 
sent decree upon any ground which would 
invalidate an agreement between the pare ’ 
ties. Vaughan Williams, J., observed that 
the order passed on the agreement was a 
mere creature of the agreement and 

“to say that the Court can set aside the agreement, 
but that it cannot set aside an order which was 
the creature of that agreement, seems to me to be 
giving the branch an existence which is independent 
of the tree.” 

In affirming the decision of Vaughan 

(13) (1895) 3 Oh. 273; 64 L J Oh, 523; 12 R 331; 79 
L T 703; 43 W.R 567, . 
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‘Williams, J., Lindley, L. J. said that he 


had not the slightest doubt that a consent ` 


order could be impeached, not only on 
the ground of fraud, but upon any grounds 
which invalidate the agreement it expreszes 
in a more formal way than usual. Greater 
validity therefore cannot be given to the 
consent decree than to the agreement 
merely because in the decree that agree: 
ment has received judicial sanction. In 
Shaminath v. Ramjas (14) a consent decree 


based on a compromise which was obtained 
The - 
obvious that the plaintiff- ` 


by urdue influence was set aside. 
inference is 
appellant in this case was overereached at 
all stages by people in whom she had 


misplaced confidence and whether ske wasor ' 


was not a pardanashin lady loses singnific- 
ance, Fraud is a matter of inference in 
all cases and direct evidence of this is 
seldom if ever available. All that is neces- 
sary to show is that circumstances exist 
which show that fraud must have 
been practised. Such circumstances, in 
our opinion, exist in this case in great 
abundance. Jf fraud was practised and 
the decree obtained was the result of this 
fraud, relief must be granted whether 
the woman was or was not a pardanashin 
lady. Her status is only a piece of evi- 
dence in determining whether or not she 
was made the victim of fraud. Fraud in 
this case appears to us to have been prac- 
tised on her when she was made tosigna 
bond for a bogus debt, when she was 
made to sign a reference to arbitration 
to decide non-existent disputes and 
when she was made to sign an agreement 
coneenting, by the withdrawal of her 
objections, to having a decree passed 
against her in the terms of an obviously 
suspicious award. For thesa reasons, we 
accept this appeal with costs throughout. 

[The postseript added by the Judges is 


not necessary for the purposes of this’ 


report.— Editors. | 
D. Appeal accepted. 


(14) 34 A 143; 13 Ind. Cas. 80;9 ALJ], 
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appeal— Practicê—Amendment—When can “be allow-* 
ed. 

Additional evidence cannot be allowed on a 
ground that its production and proof would strengthen 
the defendant’scase. Order XLI, r. 27, Civil P. O., is 
not intended to allow a litigant who has been un- 
successful inthe lower Court to patch up the weak 
parts of his case and fillupomissions in the Court 
of Appeal. 132 Ind. Cas. 721 1), followed. 

Where the amendment would introduce an entire- 
ly different and contradictory case it cannot he - 
allowed. 


Mise, A, from the order of the Ooart of the 
Second Additional District Judge, Bhandara, 
dated October 20, 1937, 


Mr. C. B. Parakh, for the Appellant, 
Mr. Y. V. Jukatdar, for the Respone 
dent, - 


Order.—The plaintiff’s case is that he 
was until recently a co-proprietor in the 
village of Daudipar, that while he was a 
proprietor, he leased two sir fields pertain 
ing to his share to the defendant Ragho 
for the year 1934-35, that after the lease he 
has scld his proprietary share to Brijlal, 
and that now he is, therefore, the occupancy. 
tenant of that sir land and is entitled to 
possession. In his written statement, dated 
Novem ber 28, 1935, the defendante ntended 
that he had been granted a permanent lease 
of these fields by the plaintiff for a cone 
eideration of Rs. 190 about 20 years before 
and had been in possession ever since. He 
also alleged that if any salesdeed had been ` 
executed in favour of Brijlal, it was a sham 
and bogus transaction brought about to 
enable the plaintiff to recover possession of 
these fields. The trial Court decreed the 
plaintiff's claim. The lower Appellate 
Court held thatthe sale to Brijlal was a 
bogus transaction, but remanded the case 
mainly in order to enable the defendant to 
prove a written and unregistered patta, 
dated June 22, 1924, showing that the fields 
in suit had been permanently leased to 
him. Against that decision the plaintiff has 
appealed. 

The defendant filed an affidavit stating 
thatthis patta was untraceable while the 
case was proceeding in the trial Court and 
that only recently it has come into posses- 
sion. He has not explained how he came 
into possession of it and it is quite impos- 
sible to accept this explanation. There can 
be no doubt that he did not produce it in 
the lower Court because he thought it would 
be inadmissible in evidence as it was . 
unregistered, Order XLI, r. 27 of the Civil 
P. O. provides that an Appellate Court may 
allow additional evidence to be produced if . 
it requires any documenjto he produced or 
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any witness to be examined toenable it- to 
pronounce judgment, or for any other sub- 
stantial cause. The lower ‘Appellate Oourt 
thought that the patta should. be produced 
in order:to do justice to the parties. Its 
view seems to bave been that it would only 
be fair to allow the defendant ‘to prove this 
document in order to strengthen his case, 


Additicnal. evidence cannot te allowed on 


such a ground. In Parsotim Thakur v. Lal 
Mohar Thakur (1) their Lordships of the 
Privy Council remarked at p. 6::6*: 

‘wp he provisions of s. 107 of the Civil P. O. as 
elucidated by O XLI,r. 27, are clearly not intended 
to allow alitigant whohas been unsuccessful in the 
lower Court to patch up the weak parts of his case 
and fill up omissions in the Court of Appeal..... It is 
only where the Appellate Oourt ‘requires’ it (à. e., 
finds it needful) that additional evidence can be 
admitted, If may be required to enable the Court to 
pronounce judgment or for any other substantial 
cause, but in either case it must be the Court that 
requires it, This is the plain grammatical reading 
of the sub-clause. The legitimate occasion for the 
exercise of this discretion is not whenever before the 
appel is heard a party applies to adduce fresh evi- 
dence. but ‘when on examining the evidence as it 
stands, some inherent lacuna or defect becomes 
apparent.’ ” , ; , 

-On that principle the patta is clearly in- 
admissible. 7 

‘As regards the alleged sale to Brijlal, the 
plaintiff has given evidence to show that 
possession was transferred and consideration 
paid. The alleged consideration consisted 
of Rs, 600, which was due on a mortgage 
and was paid to the mortgagee Dhekal 
(P: W. No. 6\ and of Rs. 400 said to have 
been due to Brijlal himself. The only 
money that passed, therefore was the money 
that was paid to the mortgagee who had to 
be ‘paid whether there was a transfer or 
not. The evidencethat the plaintiff owed 
Rs. 400 ‘to Brijlal is scanty and dubious, 
As regards the alleged transfer of posses- 
sion, the evidence adduced by the plaintiff 
is slight and the plaintiff admittedly has 
been collecting the rents since. There is 
no allegation that there has been mutation 
oreven an appiication for mutation, In 
thésé° circumstances the lower Appellate 
Court was entitled to hold that there had been 
no genuine transaction but that it was 
mérely a colourable transaction. That is a 
finding of fact that must be accepted in 
second appeal., 

Tt follows that, if there has been no trans- 
fer to Brijlal, the’plaintiff is etill the pro- 

(2) 10 Pat. 654; 132 Ind. Cas. 721; A IR 1931 PO 
143; 33 Bom. L R 1015; (1931) ALJ 513; 3350 WN 
766: “Ind. Rul. (1931) PO 209; 34 L W 78; 540L J 
1:12 P LT ¢83; (1931)M W N 929; 61M L J 489; 
58-I A 254-(P QO). 
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prietor of his share and is not an occupancy 
tenant of the sir land. His suit must, there-' 
fore, fail unless an amendment of the plaint 
is allowed. The lower Court remanded the 
case partly: because it appears ‘to have 
thought that an amendment should be 
allowed. The plaintiff, however, never 
applied to the lower Appellate Court for 
leave toaménd and thére was nothing to 
suggest that -he wanted leave to amend 
until the completion of the hearing of this: 
appeal. The amendment would introduce 
an entirely different and ccntradictory case, 
and I do not think that there is any ground 
for allowing it at this stage. 

It, therefore, follows that the plaintiff's 
Claim must fail, The suit will, therefore, 
stand dismissed with costs throughout. 
Counsel's fee Rs. 25 a 

D. Appeal allowed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 24 of 1939 
September 5, 1939 l 

Leaca, 0. J. AND Kunar Raman, J. 

DORAIKANNU AMMAL— APPELLANT 
'VErsSus 
T. RAMASW AMI MUDALIAR— 
RESPONDENT. 

Landlord and tenant—Lease for laying out 
flower garden—Lessee and his assignee building per- 
manent structures—Lessor is entitled to mandatory 
injunction requiring their demolition. 

Where the lessee erects on the land a cattle shed 
when the lease isfor the purpose of laying out a 
fiower garden, and the assignee of the lessee erecta 
dwelling houses in place of the cattle shed and 
other masonry structures, the lessor who objects to 
them is entitled to an injunction requiring the 
lessee to demolish the house as well as the other 
buildings. Richard Wheeler Doherty v. James 
Clagston Allman and W.C. Dowden (1) ‘and Hyman 
v. Rose (2), distinguished. 


L. P. A. against the judgment of 
Somayya, J., dated April 19, 1939. 


Mr. K. Rajah Ayyar, for the Appellant. 


Mr. A. S. Nataraja Ayyar, for the Res- 
pondent. i 


Leach, C. J.—This is an appeal under 
cl. 15, Letters Patent, from a judgment 
granting the respondent a mandatory ine 
junction for the removal of certain build- 
ings on land leased to the appellant. The 
land belongs to the Sri Kasi Viswanatha 
Devasthanam, G. T, Madras, of which the 
respondent is the trustee. Before 1920, the 
land was leased to:one Chinna Ven katesa 
Devar, .who on September 27,. 1920, trans- 
ferred his interest therein to P. L, Natesa. 
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Mudaliar. After he had acquired the interest 
of Chinna Venkatesa Devar, Natesa Muda- 
liar “entered into an agreement with the 
then trustee of the temple for a new lease. 
The agreement was executed on Febru- 
ary 19,1921, and was duly registered. It 
stated : 

“I have agreed to pay you a rent of Rs. 2 (Rupees 
two) per month for laying out a flower garden in 
the said land, and paid you this day an advance 
of Rs. 25 (Rupees twenty-five’. Ae I have taken 
on lease the said land for a period of 30 years from 
this date, myself or my heirs shall pay you or 
order the rent of every month before the 10th of 
the next-month and obtain a receipt. If the rent 
remains unpaid, you shall recover the same by pro- 
ededing againet my property. You shall yourself 
pay the quit rent of the above land. I shall myself 
pay the tax that may be levied by the Municipality, 

we again require thé site after the expiry 
of the said 30 years, you‘are at liberty to get a fresh 
rental agreement according to the rent prevailing 
then in respect of other similar sites. If you want 
me to vacate the land without there being a renewal 
of the rental agreement after the said period of 30 
years, the cost of the said compound wall that may 
be fixed by the mediators according to the then 
market rate, and the said advance amount shall be 
taken from you and the said site together with 
plants? therein and the compound walls will be de- 
livered to you.” p 4 

At that time there was nothing on the 
land except the compound wall referred to 
in the agreement. It is quite clear from the 
wording of the agreemeut that the lease 
was granted to Natesa Madaliar merely for 
the purpose of laying out a flower garden, 
but in breach of the agreement he erected 
on the land a cattle shed made of zinc 
sheets. On August 31, 1931, he assigned 
his interest in the new lease to the appel- 
lant. At the time of the assignment no 
other structure had been erected on the 
land. In 1935, the appellant demolished the 
cattle shed and erected inits place a two- 
storied masonry dwelling house, On another 
part she built a firewood depot, also of 
masonry. She then erected two huts made 
of zinc sheets. The appellant is living in the 
house and she rents out the two huts to 
“Boyees.” which I undersiand is a term 
. used to denote a certain class of Telugu 
ecolies. The respondent as trustee of the 
temple, objected to the erection of these 
buildings and filed a suit in the Oity Oivil 
Court for an injunction requiring their de- 
molition. The City Civil Cou't Judge held 
that the respondent was entitled to an ine 
junction in respect; of all the buildings 
except the honse, He did not grant an in- 
junction in respect of the house because it 
was. built on the site of the cattle shed 
which was on the land when the appellant 
became the assignee of the lease. Both the 
partties,appealed to this Court. Their appeals 
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were heard by Somayya,J. who allowed 
the appeal of the respondent and rejected 
that of the appellant. “The result was that 
an injunction was issued requiring the 
demolition of the house as wel! as the other 
buildings. The appellent asks the Oourt to 
dissolve the injunction in its entirety. , 

I have no hesitation in concurring. 1D the 
judgment of Somayys, J. The lease having 
been granted for the ‘laying oul a flower 
garden, the appellant was not entitled to 
erect these buildings on the land. It 19 
admitted that if tte land is to be regarded 
as agricultural land, thé injunction which 
has been ordered is right, but it is said that 
it is not agricultural land and therefore the 
lease falls within s.108, T. P. Act. The 
provisions of that section do not help the 
appellant ; in fact they -provide a com plete 
answer to her case. Olause- (o) of that 
section provides that the lessee may use the 
property and its products (if any) asa 
person of ordinary prudence would use 
them if they were his own; but he must 
not use, or permit another to use, the pro- 
perty for a purpose other than that for: 
which it was leased, or fell or sell timber, 
pull down or damage building belonging to 
the lessor, or work mines or quarries not 
open when the lease was granted, or commit 
any other act which is destructive or per 
manently injurious to the property. There 
is no ambiguity in the language used. 
While the lessee may use the property as & 
person of ordinary prudence would use ìt, 
he is expressly prohibited from using it or 
permitting another person to use it for a 
purpose other than that for which it was 
leased. Clause (p) says that he must not, 
without the lessor’s consent, erect on the 
property any permanent structure except for 
agricultural purposes. It is not suggested 
that the temple authorities have granted 
any permission. 


Mr. Rajah Ayyar in support of the appeal 
has stressed two Eaglish cases dealing with 
the rights of lessees where there are no 
negative covenants. The first of these is 
Richard Wheeler Doherty v. James Clagston 
Allman and W.C. Dowden (1) in which a. 
building which had been used asa store 
was converted into dwelling houses. There 
was no covenant prohibiting this and the 
House of Lords held that the landlord was 
not entitled to an injunction restraining the 
conversion. The building could be recon- 
verted into a store atthe end of the lease 


(1) (1878) 3 A O 709; 39 L Tel29; 28 W R 513. 
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The second case is Hyman v. Rose (2) in 
which relief. from: forfeiture for breach cf 
covenant was sought. There a building 
was being used as a Cinematograph theatre. 
The land on which the building stood had 
been leased for the purpose of erection of 
a chapel. A chapel was erected and was 
used as a place of religious w-rship for 
60 years. The lease was then sold with the 


consent of the Oharity Oommissioners and. 


the premises were adapted for a cinemas 
tograph theatre. It was held that in view 
of the fact that the leise did not prohibit 
the contemplated user of the premises, the 
alterations did not constitute a breach of 
covenant, Those cases are entirely different 
from the case which we have now before 
us. Moreover, we have got to decide this 
case on the provisions of an Indian statute, 
and, as [have sbown, the statute clearly 
prohibits the appellant from using the land 
for the purposes for which she has used 
it. The respondent was fully justified in 
instituting the suit and I consider that the 
proper relief is the injunction which 
Somayya, J. has granted. 

‘As the learned Judge has pointed out, if 
these erections were allowed to remain on 
the land, at the end of the lease, there would 
no doubt be a claim preferred by the appel- 
lant or the appellant’s successor-in-title for 
the benefit of the Madras City Tenants’ 
Protection Act, 1921, anda demand made 
on the trustee to convey the land at a value 
- to bé fixed by the Court. To allow such a 
position to arise here would certainly be 
unjust to the respondent. I may mention that 
there is another reason why the injunction 
should not be dissolved. Olause (o) of s. 108, 
T. P. Act, says that a lessee shall not be 
allowed to commijt an act which is destruc- 
tive or permanently injurious to the land. 
The maintenance of the buildings on the 
land would certainly alter its character and 
‘would prevent the land being used as a 
flower garden. The appeal will be dismissed 


with costs. 


ND. Appeal dismissed. 


(2) (1912) A O 623; 81 LJ K B 106°; 106 L T 907; 
28 TL R 432; 568 J 535. 


YESHWANT BALKRIGHNA V. KHSHAV ANANT (BOM.) 


186 IO 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 23 of 1938 
June 30, 1939 . 
BrooM#IELD, Aa, O. J. AND Sey, J. 
YESHWANT BALKRISHNA LAGU— 
PLAINTIFRF—APPELLANT 
versus 
KESHAV ANANT PANDIT AND, orasrs— 
DEFENDANT3— RESPONDENTS 

Co-sharers—Suit by one only of co-owners to eject 
tenant on sujference— Maintainability. 

Where a teuancy is entered into fora fixed term. 
with co-owners of property, and the tenant cone 
tinues on sufference after the expiration of the 
period of the tenancy, a suit brought to eject the. 
tenant by one only of the co-owners is maintain. 
able. The rule that where the landlord’s rights 
belong jointly to several persons, a suitto eject a 
tenant can be instituted only by all the co-ownerg 
suing jointly as plaintiffs only ‘applies where there. 
is a subsisting relationship of landlord and tenant, 
101 Ind. Oas. 35 (3) and 27 Ind. Oas 989 (4), relied 
on, 156 Ind. Oas. 898 (1) and Balkrishna v Maro (2) 
distinguished. 4 
.L.P. A. from the decision of Macklin, J., - 
in 8. A. No. 765 of 1934. 


Mr, K.N. Dharvap, for the Appellant. 
Mr. G. R. Madbhavi, for the Respondents, ~ 


Broomfield, Ag. ©. J.—The appel- 
lant in this Letters Patent Appeal was the 
plaintiff in the original suit. He is an 
inamdar of the village of Kudave. It 
appears that there are some coesharers in 
the inam. He brought a suit for a declar- 
ation that he isthe owner of certain land, 
and to recover possession of the land in 
case it should be found that it is in the 
possession of the defendante. The land 
in suit consists of three plots which have 
been described as plots W, X and F. 
We are no longer concerned with plot W, 
as the plaintiff's claim to that was dis- 
allowed and he did not take cross-objections 
in the appeal before Macklin, J. Ag 
regards the other two plots X and Y, it 
has been held that they were leased to the 
defendants by the plaintiff in 1898 and- 
the following years, that there was a lease 
in 1909 for five years and that after 1914 
the defendants ceased to be tenants. They 
claimed to have acquired ownership by 
adverse possession, but the lower Courts. 
have held adverse possession not proved, ` 
In fact they have found that the plaintiff 
was himself in possession of these plots X 
and Y at the date of the suit, so that no 
order for possession had to be made. The 
decree made was that the defendants are . 
restrained from making obstruction to the 
plaintiff in his possession of these plots. 

The decree of the trial Court having been 
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‘confirmed on appeal by the Assistant Judge, 
ther was a second appeal which was heard 
by Macklin, J. He allowed an objection 
which had been taken in the Courts below 
but disallowed there, namely that the plain- 
tifs suit was not maintainable without 
joining his co-sharers in theinam as parties, 
Reliance was placed on Vagha Jesing v. 
Manilal Bhagilal Desai (1) and Balkrishna 
v. Maro (2) and other cases cited in those 
decisions in which it has been held that 
where the landlord’s rights belong jointly 
to several persons, a suit to eject a tenant 
can be instituted only by all the co-owners 
suing jointly as plaintiffs, But the rule 
relied on by Macklin, J. only applies where 
there is a subsisting relationship of land- 
lord and tenant. The cases were discussed 


in Maganlal Dulabhdas v. Budhar Pur- 


shottam (3), and it was held that where a 
tenancy is entered into for a fixed term 
with co-owners of property, and the tenant 
continues on sufferance after the expiration 
of the period of the tenancy, a suit brought 
‘to eject the tenant by one only of the coe 
Owners ig maintainable. Shah, J., who 
delivered the judgment in this case, pointed 
out that the position of a tenant on suffer- 
ance is akin to that of a trespasser, and 
a co-owner can maintain an action 10 eject 
a trespasser who has been holding over 
wrongfully as decided in Skutari v. The 
Magnesite Syndicate, Ltd. (4). 

The plaintiff did not allege in this case 
that the defendants were his tenants. The 
defendants did not allege, so far as plots X 
and Y are concerned at any rate, that 
they were the tenants of the plaintiff. They 
claimed to have acquired title to the land 
by adverse possession. The evidence estabe 
lished that they were the plaintiff's tenants 
at one time, but the tenancy expired in 
1914. The land in question is warkas land 
in which it is hardly possible to exercise 
possession by any overt act. It seems to be 
doubtful therefore whether the defendants 
ever had what can properly be described 
as Possession after 1914. As I have mene 
tioned, the Courts below found as a fact 
that at the date of the suit the’ plaintiff 
was.in possession. Assuming that the 
defendants had some sort of possession for 
atime after 1914, they had it not as tenants 
‘but as tenants on sufferance. Even if they 
(D) 37 Bom, LR 249; 188 Ind, Oas, 898A IR 1935 


Bom, 262; 8 R B 
(2) 21 B 154, 


(3) 51 B 149; 101 Ind, Oas, 35; AIR 1927 Bom, 


192; 29 Bom. L R222 
~ (4) 39 M 501; 27 Ind. Oas. 989; AI R1915 Mad 
2215; 28M Ld 184; 2 L W 433, 
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had possession of that nature at the time 
of the suit, the rule referred to by 
Macklin, J. would not apply. The learned 
Judge was, in our opinion, wrong in allow- 
ing the appeal on this ground. 

The learned Advocate, who appears for 
the respondents before us. urged tbat apart 
from the ground on which the plaintiff's 
suit was dismissed in the second appeal, it 
ought to be dismissed as barred by limita- 


tion under Art. 139 which fixes a period 


of 12 years for a suit by a landlord to 
recover possession from a tenant, time 
running from the date when the tenancy ig 
determined. Mr. Madbhavi argues that a 
suit ought to have been brought within 
12 years from 1914 when the tenancy of 
the plots X and Y was determined. -This 
particular point of limitation has not been 
taken in any of the Courts below. Limita- 
tion was pleaded but the plea was based 
on the defendants’ alleged adverse possege 
sion of the land for i2 years. Apart from 
that point, however, it is impossible to 
argue that the plaintiff's suit is barred in 
view of the findings of the Courts of fact 
that he was actually in possession of the 
land at the date of the suit. That being 
so, it can make no possibie difference whe- 
ther a suit by him to recover possession 
would be barred or not. Under the çir- 
cumstances, it is not necessary for him to 
claim to recover possession at all. We 
must allow the appeal and set aside the 
decree of Macklin, J. The decrees of the 
District Court and the trial Court are cone 
firmed. Respondents must pay the costs of 
this appeal. ; 
8. Appeal allowed, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No, 19 
of 1939 

May 8, 1939 
Ropexts, O. J. AND DUNKLEY, J. 
DAMJEE— APPELLANT 
versus 


MAUNG HLA SEIN—ResPonpgat 

Workmen's Compensation Act (VIII of 1923), es, 3,. 
2 (1) (d)— Compensation, object of —Death of wife— 
Husband claiming compensation—State of dependency 
— Pooling of earnings of both. 

The purpose of the Workmen's Compensation 
Act in awarding compensation is not to give 
solatium to a relative of a person who is an em. 
ployee and has been fatally injured, but something 
to replace the actual loss: which he or she -has 
suffered. The question of dependency is a question 
of fact which must be decidgd in @elation to the 
eal” circumstances ofeach given case, [pe 94, 
Col, 4. 


7 
rfi 


In an application: for compensation for the death 
of his wife on the. ground that she met her death 
in the course of her employment, the applicant did 
not setout any grounds for showing that he was in 
fact dependent on his wife. He merely said before 
the Oommissioner that he and his wife used to 
‘pool their earnings which went into the common pot. 
Besides this there was nothing to suggest that he 
had suffered at all any pecuniary loss on account of 
the wife's death ; 

Held, that the evidence given before the Commis- 
sioner on the question of dependency was by no 
means sufficient to establish a condition of depen- 
dency as afact. Tamworth Colliery Co. v. Hali (1), 
referred ‘to. 

©.: Misc. A. from an order of the Com- 
missioner for Workmen’s ‘Compensation, 


Prome, dated February 16, 1939. 
Mr. Foucar, for the appellant. 


‘Roberts, C. J.—This is an appeal by 
Mr. Damjee, who was at all material times 
the proprietor of the Kcthaunog Mill ia 
Prome, against an award of the Commis- 
sioner in workmen’s compensation matters 
whereby the rsspondent Maung Hla Sein, 
who alleged that his wife Ma E Mi had 
met with an accident in the Kothaung 
Mill, being a “workman” within the mean- 
ing of the Act at that time, was entitled 
to compensation,. Ma E Mi died on July 
23, 193%, and certainly met with some 
accident on July 20 of that year in the 
mill, the exact nature of it has been a 
matter of the widest possible controversy 
and every possible point of view has been 
taken into consideration by the Gommis» 
sioner, including statements in evidence of 
expressions of opinion, all and sundry, 
connected or unconnected with the matters 
at issue. There is no doubt that the 
learned Commissioner has done his utmost 
to .get to the bottom of the disputed 
matters, but we think that, having regard 
to the requirements of the Workmen's 
Compensation Act, the real question might 
have been solved with somewhat greater 
readiness than was shown. By s. 2 (1) (d) 
of the Act, it appears, according to sub- 
para, l of ‘that section, that the husband 
of a workman “is not prima facie a depen- 


dent within the meaning of the Act, but. 


according to sub-para. 2, that, if in part 
dependént on the earnings of the workman 
at the time of her death, the husband is a 
dependent And before any question arose 
as. to what happened inside this rice mill, 
ib: migbt,. I think, have been more simple 
and helpful to observe what the nature .of 
the application made by the husband was. 
- He first of all wrote a letter, which is at 
P.: 3. of ‘the *record, in. which notbing is 
said about dependency, and when he made 
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his application on Form G, did not there 
say more than that “the applicant is the 
husband of the deceased workman,” Later, 
in para. 7, he reques:ed the Com missioner 
to determine whether the applicant was 
dependent on the deceased, that is to say, 
he set out in his application no grounds 
whatever for showing that he was in fact 
dependent upon his wife. Then he camé. 
to make his. first statement on November 
23, 1938, and in the course of that state» 
ment, he did nt say at all that he: was 
dependent upon his wife. When the matter 
came to be heard in the Workmen's Comes 
pensation Court at Prome, what he says is 
set out at the very bottom of p. 10 where 
he says: 

“My wife was paid six annas a day and wages 
were paid every ten or fifteen days. My wife had 
been working without a break in the mill for from 
four to seven days before her death. I work as a 
cooly; my wife and I used to pool our (earnings and 
our earnings went into the common pot.” 

Toat was all the evidence given AA 
the Oommissioner on the question of depen- 
dency and, in our judgment, itis by no 
Means sufficient to establish a condition of. 
dependency asa fact, It has always been. 
said that the question of dependency is a 
question of fact which must be decided in 
relation to the particular circumstances 
of each given case. Hvery man is obliged 
to maintain his wife: but in this instance: 
the applicant has never suggested that he 
had to have recourse to her earnings to 
do so, and still less has he suggested that: 
without the contribution of the deceased;: 
he would be unable to live as well as he 
lived before. It has not been said that the’ 
wife, earning six annas a day, worked in. 
such a way and with such regularity that 
she ever received Rs, ll-{-0.or anything 
like it during the course ofany one calendar 
month; in fact, it appears that her atten-. 
dance at the mill (if she was working there. 
at all) was sporadic and that she had not: 
been there very long before she met with. 
this unfortunate injury. From the evidence - 
it is clear that the applicant was in no: 
position to gain anything from her earnings: 
which would put him in a better position. 
and which he has lost by the event of her: 
death. And it must be borne in mind that 
the purpose of the statute is not to give 
solatium to @ relative of a person who is an’ 
employee and has ‘been fatally injured, but 
something to replace the actual loss which: 
he or she has suffered. There may be room 
for canvassing the opinion that in this. 
respect the Act is harsh, but we have to 
administer the Act as we find it;-and there. 
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can, be no doubt that in deciding the 
question of dependency, the law is the same 
in this country asin England. We have 
been referred to the case in Tamworth 
Colliery Co., Ltd. v. Hall (1} in which 
Lord Lorebura pointed out that where the 
costs of the maintenance of ason was as 
such as the wages which he gave to his 
father, a Cotnty Court Judge was entitled 
to find, upon those facts, that there was no 
dependency at all, It has never been shown, 
either to the Commissioner or to us, that 
this man received more than was enough 
to keep his wife or that be has suffered at 
all pecuniarily by reason of her death: 
and we think, therefore, that tbe learned 
Commissioner was wrong in assuming that 
the fact of dependency had been proved 
before him. 

In ordinary circumstances if would be 
unnecessary to make further comment, but 
I think it is desirable, in view of certain 
other matters which appear from the 
judgment, to make one or two additional 
remarks, First of all, if the fact of dee 
pendency had been proved, the task of the 
learned Commissioner would have been to 
calculate the wages by the method which 
is laid down in s. 5 (b), Workmen’s Com- 
pensation Act. He would notice from the 
evidence that the continuous period of 
service immediately preceding the fatal 
accident was less than One month: and he 
would therefore ` have to compute the 
monthly wages of the deceased and he 
would have to find the average monthly 
amount which was being earned by another 
workman employed on the same work by 
the same employer or, alternatively, on 
similar work in the same locality. No 
attempt was made to satisfy any of the 
requirements of the Act, but the learned 
Commissioner, having discovered that the 
woman in question earned six annas a day, 
proceeded to translate that into Rs, 11-40 a 
month and then looked up the corresponding 
figure in Sch. 1V and made that the ground 
of his award, This was an inaccurate way 
of dealing with the requirements of the 
Act. ‘In my opinion, it was really beside 
the point to examine at all the difficult 
question as to how these injuries came about. 
But it may be noted that, assuming that 
the Commissioner was satistied on the 
question of dependency and was satisfied 
that the deceased woman was an employee 
at the mill and not a trespasser as alleged 
by the appellant, it would not very much 


(1) (1911) A O'665; 81 LJ K B 159; 109 L T 449; 
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matter whether she slipped and.-fell or 
whether she was injured, while washing, 
from the bursting or breaking of an ex- 
haust pipe and con:equent injury to her 
head and from the effect of steam. But 
the investig ition appears to have proceeded 
rather on the footing that the employers 
were in some way negligent and that 
being so, care must be taken to investigate 
the exact sourze of the injury which the 
deceased workman sustained; but, as I 
gay, once proved she was an employee 
and that the accident arose in and out 
of the course of her employment, this 
prclonged investigation would have been 
unnecessary. 

In the result, as we are satisfied that, 
whatever may be the true explanation 
about other matters, as the applicant was 
far from proving that he was dependent upon 
the deceased at the time of the accident 
which she received, this application should 
have bcen dismissed, snd we must there- 
fore order, in so far as the award to 
the applicant of Rs. 550 is concerned, 
that this order should be set aside: no 
crder as to the costs here, and, so far as 
the costs in the lower Court are cons 
cerned, if they have been paid, the 
appellant is, in strictness, entitled to 
them, 

Dunkley, J.—I agree that the respondent 
failed to establish bis right to bring the 
petition and that therefore on this ground 
the petition must be dismissed and that the 
appellant must be awarded costs before the 
Com missioner. 

D, Order of compensation 

set aside. 
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SIND JUDICIAL COMMISSIONER’S 
COURT 

Criminal Revision ppeloation No. 20 of 
19 : 


September 27, 1939 
L-s^, J. O. 
UMAR AHMED-— APPLICANT 
VETSUS 
EMP EROR— OProsITE PARTY 
Criminal Procedure Code (Act V of 1898), 8. 203- 
Dismissal of previous complaint not set aside— 
Another different complaint, cannot be dismissed. 
The principle that it is not open to a Magistrate 
to entertain a complaint when a similar complaint 
has been dismissed by another Magistrate of co- 
ordinate jurisdiction and the dismissal has not been 
set aside by higher authority, has no application 
where the complaint subsequentlf filed is not similar 


to but essentially different from previous complaint, 
112 Ind, Oas, 681(1), distingnished. 
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Mr U. B.Chandiramani, for tho Applicant. 

Mr. H. T, Raymond, for the Crown. 
. Order.—This is an application in revi- 
sion which arises in the following way. The 
.applicant filed a complaint against two per- 
sons Dost Muhammad and- Bhatoo under 
ss. 403 and 408, I. P, O., in the Court of the 
Additional City Magistrate of Karachi on 
April 28, 1938. The gist of the complaint 
-was that the applicant was the owner of a 
race-horse named “B:ack Wegle,” that he 
had entrusted this horse to the two accused 
to be looked after and run in races; that on 
April 5, 193%, the accused in collusion got 
the horse registered in the name of accused 
Dost Muhammad in the Royal Westera 
Turf Olub, Ltd., Bombay, and thereafter in 
collusion with each other wrongfully and 
with dishonest intention and without the 
consent and knowledge of the upplicant sold 
the horse and misappropriated the sale pro- 
ceeds, The learned Additional Oity Magis- 
trate entertained the complaint and held a 
preliminary inquiry. After recording evi- 
dence the learned Magistrate on August 8, 
1935, dismissed the complaint under s. 203, 
Oriminal P. O., holding 

“aS regards the criminal misappropriation, con- 


version to their own use by the accused, sale or 
disposal of the horse, there is no reliable evidence,” 

On September 12, 1935, tne appiicant 
Umar presented a second complaint in the 
Oourt of the Oity Magistrate of Karachi. 
Tne complaint was against the same two 
accused persons: Dost Muhammad and 
Bhatoo, it related to the same horse ‘Black 
Eagle; it charged the accused with the 
same offence of criminal breach of truss, 
‘but the “cause of action,” if | may use this 
expression in a criminal case, was stated 
thus : 

“Thereafter the accused without any authority or 
knowledge of the complainant has sold the horse 
to: Mr, A. Svamvur and the complainant learns 
from -the Turf Club, Poona, that the Black Eagle was 
registered as the property of Mr. Svamvur on July 27, 
1938; and the same was notified in the Racing Valen- 
der on August 4, 1938. 

The accused have thus sold away the horse and 
appropriated the proceeds, which they have con- 
verted to their own use, causing wrongful loss to 
the complainant and-are therefore guilty of offences 
under ss, 403 and 408, 1. P 0.” 


Tne learned: City. Magistrate entertained 
this complaint and hela a preliminary ın- 
‘quiry. He ultimately dismissed the come 
plaint passing the following order : ; 

“In this complaint, the complainant led no evi- 
dence in the preliminary inquiry and had the 
‘Matter put off to 24/14 to settle it but did not, 
Thereafter Mr. Hassomal only argued the matter 
-Sayivg that | co@ld entertain the complaint even 
efter it had been dismissed by another competent 
Court stating that, some new facts had since trans- 
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pired. He has quoted Case-law in support. of his 
argument, ° 

1 however think I cannot entertain the petition 
in view of the. ruling of our own High Court con- 
tained in Tirath Bai v..Sugni Bai (1). I therefore 
dismiss the complaint.” ‘ 


Ihe learned Advocate who appears for 
the applicant has contended that this order 
contains errors of fact. He states it was not 
Mr. Hassomal who appeared for the appli- 
cant but he himself, Mr. Chandiramani. He 
also states that it is not correct that no 
evidence was offered at” the preliminary 
inquiry. According to him what happened 
was that the learned Magistrate considered 
that the matter could be disposed of on the 
law point, and took no evidence. I have.no 
reason to doubt the statement of the learned 
Advocate especially in view of the fact that 
the learned Magistrate himself admits at 
the conclusion of the order recited above: 
“I should have passed this order long ago 
but the papers were unfortunately lost sight 
of.” In fact the learaed Magistrate passed 
the order, which is now the subject of revis 
sion, on March 31, 1939, when the. matter 
had been disposed of on December 22, 
1938. However nothing turas on the inac- 
curacies contained in the order under re- 
vision. The learned Advocate for the ap- 
plicant contends that the second complaint 
tied in the Court of the City Magistrate 
was one essentially different from the frst 
complaint tiled by him in the Court of the 
Additional City Magistrate of Karachi, and 
that therefore tne ruling of our High Oourt 
relied oa by the learned Magistrate has no 
application, for what was decided in Tirath 
Bai v, Sugni Bai (1), was that 

“it is not open to a Magistrate to entertain a com- 
plaint when a similar complaint- has been dismissed 
by another Magistrate of co-ordinate jurisdiction 
and the dismissal has not been set aside by higher 
authority.” 

AS in the present case the complaint filed 
by the applicant on September 12, 1938, 
was not similar to but essentially different 
from the complaint filed by him on April 23, 
1938, the case reported in Tirath Bai v. 
Sugnt Bai (1), was no bar tothe entertain- 
ment of the second commplaint and to its 
being dealt with according to law. In the 
course of argument reference was ‘also 
made tothe Full Bench decision of our Court 
reported in Harbai v. Raya Premji (2). But 
this decision is not relevant in the present 
case for all that the Full Bench decided 
was that where a Gomplaint has been diss 


(1) 238 LR 43; 112 Ind. Cas. 681; A IR 1929 
Sind 61; 29 Ur, L J 1097; Ind. Rul, (1929) Sind: 20. -` 
(2) A I R 1939 Sind 193; 183 Ind. Oas. 283;12 R 8 
44; 40 Or, L J 745 (FB), ee ee A 
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Magistrate of co-ordinate jurisdiction is 
not precluded from entertaining the come 
plaint on the same facts, 

The learned Assistant Public Prosecutor 
has contended that the two complain‘s filed 
by the applicant are identical, and that the 
decision of the Bench of this Oourt in 
Lirath Bai v. Sugni Bai (i), covers cases of 
dismissal of complaints for default as 
‘well as on the merits, that the decision of 
the Bench is binding cn me sitting as a 
Single Judge aud that therefore the order 
of the learned Magistrate is correct and 
should not be disturbed. No doubtif the 
ruling in Tirath Bat v. Sugni Bai (1), 
covered the facts of this case, the argument 
_of the learned Assistant Public Prosecutor 
is sound. But I donot agree that the two 
oomplaints are identical or similar. In my 
View they, are two different complaints of 
‘two different offences. It may be that the 
offenders in both cases are the same and it 
may be that the property misappropriated 
or in respect cf which criminal breach of 
trust has been committed is the same, but 
whereas in the first case the breach of trust 
alleged was the act of the accused in the 
case having sold the horse belonging to the 
applicant which act was committed before 
April 21, 1938, in the second complaint 
the criminal breach of trust alleged is the 
act of sale by the accused in the case of the 
horse belonging to the applicant in July 
1938. I hold therefore that the case is not 
covered by the ruling of our Oourt in 
Ttrath Bai v. Sugni Bai (1). The order of 
the learned Magistrate in these circume 
stances cannot be supported and I accord- 
ingly set it aside and direct the learned 
Magistrate to proceed with the case in 
accordance with law. 


D. \ 


Order set aside. 
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ALLAHABAD HIGH COURT 
Oriminal Revision No. 5&7 of 1939 
October 9, 1939 

ALLSOP, J. 
RAM SINGH AND anoTHeR—APPLICANTS 


versus 
EMPEROR Tursovaa DHANPAL— 


OppusiTg PARTY 
Criminal Procedure Code (Act V of 1898}, ss. 366, 


—Failure to comply with provisions of Code—H fect. 

Appellate Oourt should take care to write judg- 
ments which are in consonance with the provisions 
of the Oriminal P. O, because by failing todo so, 
they encourage persons convicted to waste their 


186-13 & 44 
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missed for default by a Magistrate another’ 


‘applicants. 
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money and: the timeof the High Court by making 
applications in revision. 

Cr. R. from an order of the Sessions 
Judge, Agra, dated April 20, 1939, 


Mr. B.S. Darbari, fcr the Applicants. 

Mr. Gopal Behari, for the Opposite 
Party. 

The Deputy Govt. Advocate, for the 
Orown. 


Order.— This is an -application in revi- 
sion by two men, who have been sentenced 
to a fine of Re. 29 each for voluntarily 
causing simple hurt. The Courts below 
have found that the complainant was build- 
ing a new wall adjoining the applicants’ 
house and that in the course of so doing he 
cut into a wall which the applicants claimed 
as their property. The learned Tehsildar, 
who tried the case, took the trouble to go 
to the scene of occurrence and found that 
the wall wasa very thick one and that it 
had been cut into to an extent of about 
six inches. In his judgment no serious 
injury had been done tothe wall. He had 
no satisfactory evidence before him to 
satisfy him that the wall belonged to the 
He mentions that the com» 
plainant also claimed it. He says, however, 
the applicants could have sought the pro- 
tection of the authorities and consequently 
even if the wall was theirs, they had no 
right to inflict hurt in private defence of 
their property. 

Learned Counsel for the applicants has 
argued as though the applicants had urgent 
need to intervene because there was a 
danger of the upver storey of their house 


‘collapsing. -Tne learned Magistrate's judg- 


ment shows that there is no force whatsos 
ever inthis argument. The learned Judge 
of the lower Appellate Oourt has certainly 


“not written what may be described as a 


proper judgment but the trial Magistrate's 
judgment is complete, and the Appellate 
Court after hearing long arguments agreed 
with what he said. Appellate Courts should 


- take care to write judgments which are 


in consonance with the.provisions of the Orie 
minal P. O., because by failing to doso, they 
encourge persons convicted to waste their 


- money and the time of this Oourt by mak- 


ing applications in revision. | am satisfied 


that there is no reason to intervene inthis . 
- petty case. 
424—Duty of Appellate Courts in writing judgments : 


The application is rejected, 


8. Application rejected. 
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:- , CALCUTTA HIGH COURT 
Appeals Ncs, 1443 to 1445 of 1937 
. August 7, 1939 
- HENDERSON, J, 
BISWESWAR BANERJEE AND OTHERS 
~ — DEFENDANTS—APPERLLANTS 
: versus, Da 
_ NABA KUMAK SINGH DUDHORIA 
oi - AND OTHERS— RESPONDENTS 
Limitation Act (1X of 1908), Art. 11-A—Appli- 
cability—Res judicata—Proceeatngs under O, XXI, 
r. 100, Ciil Procedure Code (Act V of 19Us)— 


Finding of fact arrived at—Whiether can be res 
judicata. . 
Before Art, 11-A, Lim. Act applies, there must 
have been an act of dispossession by the decree- 
holder. or auction-purchaser. [p 98, col. 2.1 
A decree-holder in respect oi land which was in 
possession of tenants of a person, who had sub- 
sequently made an application under O, KAJI, r. 100, 
Civil P. 0., had obtained an order for delivery of 
‘possession under O, XX1, r. 96, whereby the tenants 
were informed that they should, in future, pay ient 
to the decree-holder purchaser ; 
- Held, that it did not amount to dispossession of 
the person who had made an application under 
O. XX1, r. 100. 10v Ind. Vas. 626 (1), relied on. 
~ A finding of fact in a summary proceeding under 
r. 100, O. XXI, would not be res judicata in a sub- 
sequent surb, 


i , As, from the appellate decrees of the Dis- 
trict Judge, Birbhum, dated May 1s, 1937, 


Messrs. Hira Lal Chakravarty, Shama 
‘Das Bhattacharji and Mahima k, Bhatta- 
charji, fur the Appellants. 


Messrs. Panchanan Ghose and Paresh 
Nath Mukherji (Jr.), for the Respondents. 


-Judgment.—These three appeals are by 
the de1endants. ‘I'he point raised is one ot 
-:limitation. The suits were instituted in 
- order tO recover possession of certain re- 
~. sumed choukidari chakran lands, They were 
; mortgaged to the plaintifs by one Kumar 
c Debendra Nath Roy. The plaintifs ob- 
; tained a decree on their mortgage and pure 
: chased the lands in execution thereof, ‘I'he 
_ Geience is that the Kumar had parted with 
„his interest before the mortgage and these 
„jands are included in the darpuini granted 
- to the defendants’ predecessor Kajani Nath 
« Banerji. There is a concurrent finding that 
“the Kumar did not part with unis interest 
-:in these lands and the plaintiiis have a 
= gocd title. The point of limitation arises in 
< this way. . After the plaintiis had obtained 
delivery of possession Rajani Nath Banerji 
made au application under O. XX1, r. 100, 
dnd the Court directed that he should be 
restored to possession, The present suits 


were not filed whin a year of the date of © 


“that order, Both the Uouits below held 


os . pisweeWaR PANERIHS,V. NABA KUMAR SINGH DUDHORIA (GAL) 


-J l4; 202LW1;50 WN 919; 
. Bom, L. R 1850 iP O) ee 
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that this order was without. . jurisdiction: 
This finding is now challenged by- the 
appellants, Mr. Charkravarty appearing on 
behalf of ‘the appellants contended that 
inasmuch as the order was never’ set aside 
by this Court in revision, it cannot -bè 
treated as a mere piece of waste paper. The 
decisions on which tLe learned Munsif relied 
are not relevant to the point and do. not 
support his conclusion. On behalf of the 
respondent, Mr. Ghose put his case ina 
slighty different form to that in which. it 
appearsto have been putin the Oourt-of 
the Monsif. He relied “upon the actual 
wording of Art. 11-A, Lim. Act. The rele- 
vant words for the purpcse of this case are 
these: ee 

“By a person against whom an -order has been 
made under the Oivil P. O. of 1908, upon an appli- 
cation by any person dispossessed of such “property 
in the delivery of possession thereof tothe decree- 
holder to establish the right which he-claims to the 
eeu possession of the property comprised in the 
order. i 


It is clear that before the article applies» 
there must have been an act of dispos- 
session by the decreeholder ‘or auctions 
purchaser. Mr. Ghose contended that he 
was entitled to show that Rajani was not 
dispossessed when the plaintiffs obtained 
delivery of possession. This contention raises 
aspecific issue which might well have been 
formulated in these terms: “Was Rajani, 
dispossessed by the plaintiffs?” Inasmuch 
as no such issue was framed, it would not 
have been possible to examine tbis argu- 
ment if it had been necessary for that pur- 
pose to investigate any disputed questions 
of fact. The learned Munsif, however, dealt 
with the matter on the legal interpretation 
of the order for delivery of possession which 
was actually made and did not investigate 
any matters offact as between Rajani and 
the plaintiffs. Further, Mr. Ghose in his ~ 
argument did not go beyond this. In sup- 
port of hiscontention, Mr. Ghose referred 
to the decision in Muthiah Chetti v. Pala- 
niappa Chetti (l). That decision deals 
expressly with Art. 11,*Lim, Act, which is 
concerned with ciaims to property attached 
in execution of a decree.’ The appellant 
made a claim that the property should be 
sold subject to his mortgage. This cldim 
was rejected. The relevant portion of their 


Lordships’ judgment is in these terms: 
“The point to be considered is—is the appellant 
a person against whom an. order as just described 
has been made? The Board is ‘of opinion ‘that the 
answer isin the negative. By Art, 11, Lim. Act, 
(1) 55 1A 256; 109 Ind. Oas. 626; A 1 R 1928 PU 
139; 51 M 349; 26 A LJ 616; 32 O W N 821; 480 L | 
sM LJ 122; 30 
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-already quoted, he must be a person against whom 
' an order has been made under the Oivil P. 0. “on 
8 claim preferred fo, or an objection made to the 
` attachment of, property attached in execution.” The 
7 Case thus comes to be narrowed down to whether 
it is a necessity of the orden here specified that 
_ the Properly to which a claim ig made, or to the 
- attachment of which there ig an objection, must 
be property which had been de Jacto attached, 
~ It would seemto beso by the words, and by the 
. Very nature of the case, for the only property refer- 
red to i8 ‘property attached in execution.’ Unless 
. there has been an attachment, there can be no 
order made on an objection lodged to it, nor can ALY 
Made to the property so attached ; and 
Without such an order, there is no terminus a quo 
for the running of limitation and with this the 
limitation itself is non-existent. The first head of 
ärt, 11, in the opinion of their Lordships, can on 
' its words mean nothing else,” 


I should have stated that in that case it 
Was subsequently discovered by the parties 
that no attachment was actually made 
although ata previous Stage of the litiga- 
tion tasy were both under the impression 
that it had. If the language of Art. 11-A is 
examined from this point of vie w, & Similar 
result would be obtained. I am therefore of 
opinion, that it is open to the plaintifs to 
ehow tnat they did not dispossess Rajani. 
li is common ground that the lands were 
inthe actual possession of tenants aod no 

- case Of delivery of khas possegsion could 
arise. The order of delivery of possession 
in the'plaintiffs’ favour was made under 
the provisions of O, XXI, r. 96. That rule 
: prescribes that in such cages delivery of 
possession is tobe made by affixing a copy 
of the certilicate of sale in some Conspi- 
cuous place on the property and proclaim- 
ing to the occupant by beat of drum or 

‘Other customary mode at some convenient 
Place that the interest of the judgmente 
-debtor has been transferred to the pure 

` Chaser. The effect of this was that notice 
was given to the tenants that in future they 
were to pay rent to the plaintiffs instead of 

“to the Kumar, I cannot conceive how such 
‘an order could amount to dispossession of 
Rajani, If the tenants did not pay their rent, 

‘there was absolutely Nothing to prevent 

“him from guing. 

- On behalf of the appellants it was urged 

‘that this matter was res judicata in view 

-of the finding of fact arrived at in the pro» 
ceeding under r. 100, that Rajani had been 
dispossessed. In my opinion, a tinding of 
this nature in a Summary procesding under 
that rule would. not be res judicata ina 
subsequent suit. The point ig really covered 
by the decision of the Privy Ovuncil to 
Which { have already referred. The rejec- 
tion of the appellants’ cage implied that 
there was an attachment in existence, 
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Though où account of a misapprehension 
as tothe actual facts this was not disputed, 
it would certainly amount to acase of cone 
Struc‘ive res judicata. As in my opinion, 
the point of limitation hag been correctly 
decided by the Courts below. the appealg 
are dismissed with costs, 


D. Appeals dismissed, 


N eerie 


ALLAHABAD HIGH COURT 

Letters Patent Appeal No. 42 of 1936 

April 12, 1939 
BENNET AND OoLLISTER, JJ. 
Hakim MOIN-UD-DIN —DEFENDANT 
~—APPRLLANT 
vETSUS 

Sheikh ABDUS SAMAD—Pratntigp— 
RESPONDENT 

U. P. Municipalities Act QI of 1916), sa. 321, 245— 
Suit for injunction on ground of personal nuisance 
to plaintiff saused by defendant's mill—No suggestion 
that other members of public were ajfected by nuisance 
—Suit held not barred b y 8. 321, 

When the Municipal Board grants sanction and 
imposes conditions under s. 245, U. P, Municipalities 
Act, what it has to consider is the interests of the 
public ; it is not concerned wi th the rights or interests 
of individuals as such 

The plaintiff prayed for an injunction on the ground 
that the working of the defendant's flour mill wag 
Causing a Nuisance to him Personally as an individual] 
living next door to the defendant. There was no 
suggestion in the plaint that any other members of 
the public, apart from the plaintiff, were in any way 
being adversely affected by the working of the flour 


mill ; 
Held, thatthe suit was not barred under s, 321, 


U. P. Municipalities act. 118 Ind, Oas. 710 (1), dis~ 

tinguished, l 
L. P. A. from the decision of Mr. Justice 

Ganga Nath, Reported in 167 Ind. Oas, 230. 


Mr. Ishaq Ahmad for the Appellant. 
Mr. Panna Lal, for the Respondent. 


Collister, J.—-This is a defendand's 
appeal arising out of a suit for injunce 
tion, It appears that the defendant 
applied to the Municipal Board for per 
mission to install a flour mill in a certain 
building, and permission was granted on 
certain conditions, Tne building in ques- 
tion. adjoins the plaintilt's house, and 
the latter appealed against the order of the 
Municipal Board, but nis appeal wag dis- 
allowed. Thereafter he instituted the suit 
out of which this appeal arises. Tne 
plaintiffs case was that nis house. had been 
cracked by the vibrations from the mill and 
had become uninhabitakle onsthis account 
and also on account of the smoke 
and noise attendant on the working of tle 
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mill, and. the plaintiffs health had been 
adversely affected. One of the pleas in 
defence wasthat the Oivil Court had no 
jurisdiction to entertain the suit. 

The trjal Court found in favour of the 

defendant and dismissed the suit on the 
ground tbat it was barred by s. 321, 
U. P. Municipalities Act. On appeal, the 
decree of the trial Court was reversed 
and the suit was remanded for decision 
on merilis. A second appeal was preferred 
to this Court and was dismissed by a 
learned Judge. From that decree the pre- 
sent appeal bas been filed under the 
Letters Patent. The only point for decision 
before us is whether the suit’ is or is not 
barred. Learned Counsel for the defendant- 
appellant .relies on ss. 245, 318 and 321, 
Municipalities Act, and he pleads that the 
suit is barred by reasons of s. 321. 
Section 245 authorizes a Municipal Board to 
direct any person who is using a building or 
place within the limits of the Municipality as 
a factory, etc,, to desist or refrain from 80 
using it or to use it under certain conditions 
if a public nuisance is being occasioned or 
is likely to be occasioned. Section 318 gives 
a right cf appeal to a certain authority to 
any person aggrieved by an order of the 
Board passed under s. 245 and certain other 
sections of the Act; and s. 321 provides; 
. 1) No “order or direction referred to in s. 318 
shall be questioned in any other manner or by any 
other authority than is provided therein; (2) The 
order of the appellate authority confirming, setting 
aside or modifying any such order or direction shall 
be final.” 

There are two answers to learned Oounsel's 
plea that the suit is barred under s. 321 of 
the Act. In the first place, s. 245 of the Act 
is concerned with public nuisances, whereas 
upon the facts alleged the nuisance complain- 
ed of in the case with which we are now 
dealing is essentially of a private character. 
The plaintiff prayed for. an injunction on 
the ground that working of the defend- 
ants flourmill was causing a nuisance 
to him personally as an individual living next 
door to the defendant, There is nosugges- 
tion in the plaint that any other members 
of the public, apart frcm the plaintiff, were 
‘im any way being adversely affected by the 
working of the flour mill, l 

- Inthe second place, there is nothing what- 
Boever in the Municipalities Act which gives 
„jurisdiction tothe Municipal Board to adjudi- 
Cate in. matters of controversy between 
private individuals, and there is nothing in 
the Act which cgn be held to prevent the 
plaintiff from. coming to Court and pleading 
that the defendant was working his flour 
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mill in such a way as to Cause a nuisance 
to himself. When the Municipal Board 
grants sanction and imposes. conditions 
under s, 245 of the Act, what it has to consider 
is the interests of the public; it is not con- 
cerned with the rights or interests of indivi- 
duals as such. Learned Counsel has referred 
us to certain authorities, but only one of 
them need be mentioned. This is the case 
in Sheo Ram v. Sone Lal (1). In that case 
the plaintiff had obtained the sanction of 
the Municipal Board to build a platform. 
After he had begun to build it, a third person 
a man named Sheo Ram, appealed to the 
District Magistrate under s. 318 of the Act 
on the ground that the construction would 
narrow the street and would interfere with 
the right of way of the public of which he 
was a member; and in the result the appeal 
was allowed and an order ‘was . passed 
for demolition of the platform, Thereafter 
the plaintiff instituted a suit in the Civil 
Court impleading the Municipal Board and 
Sheo Ram .as defendants, and he prayed 
for an injunction to restrain the defendants 
from interfering with his right to ccnstruct 
the platform. It was held by a Bench of 
this Court that the order of the appellate 
authority passed under s. 321, Municipalities 
Act, was final and the Oivil Court was not 
competent to entertain .the suit. In that 
case what the plaintiff was in effect seeking 
was to have the order of the appellate autho» 
rity directing demolition of his platform 
set aside, and it is obvious that a suit 
for such a relief would be barred by s. 321, 
Municipalities Act, 

In the present case the order of the appel- 
late authority upholding the sanction which 
the Municipal Board accorded to the defen- 
dant to have a flour mill in his own building © 
at this site may be final so far as it goes; but 
this will in no way interfere with the 
plaintiff's right to. bring an action on the 
ground that the mill is being worked in 
such a way a8.to cause nuisance or damage 
to him or his property. In our opinion the 
Civil Court was ccmpetent to entertain the 
suit out of which this appeal arises. 
We agree with the view taken by the 
learned Judge of this Court, and we accord- 
ingly dismiss this appeal with costs, 

Se Appeal dismissed, 


(1) (1930) A L J 482; 118 Ind. Cas. 710; A I R 1929 
All. 912; Ind, Rul. (1929) All. 918 
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BOMBAY HIGH COURT 
Oriminal Reference No, 82 of 1939 
— August 25, 1939 
Beaumont, O. J. AND Sen, J. 
EMPEHROR—Prosgcutcr 
LETSUS f 
RAUTMAL KANUMAL MARWADI— 
BR a “ ACOUSED KN. 
‘Criminal Procedure Code (Act V of 1898),-s. 49 
(5)—Inherent powers of Court, to re-arrest accused 
releasedon bail—Accused released on hail—Case then 
transferred to other Magistrate—Such Magistrate, 


tf can re-arrest accused when ends of justice require 
3t. 

Every Judge or Magistrate trying a criminal case 
has inherent power to see that the trial ig properly 
conducted and that the ends of justice are not da- 
feated, and if facts are brought to its attention, 
which suggest that unless the person who is being 
tried is placed under arrest, the ends of justice will 
be defeated, the Court bas inherent power to direct 
his arrest. Where, therefore, the Magistrate to whom 
the case is transferred is satisfied that the ac- 
oused person has been tampering with a prosecu- 
tion witness, the Magistrate in order to prevent a 
repetition of the offence is entitled to direct that the 
accused be re-arrested notwithstanding the order for 
his release on bail by the first Magistrate. 


_ Or, Ref. made by. the Sessions Judge, 
Satara. 


Mr, K. N. Dharap, for the Accused. 


Mr. R. A. Jahagirdar, Govt, Pleader, for 
the Orown. 


‘Beaumont, C. J.—This is a reference 
made by the Sessions Judge of Satara, in 
which he asks us to set aside an order made 
by the Honorary First Class Magistrate, 
Satara, cancelling the bail bond of the 
accused. The facts are that the accused 
was charged under ss. 457 and 380, I. P. O., 
and he was brought before the Court of 
the First Olass Oity Magistrate, Satara, and 
that learned Magistrate released him on 
bail ‘on his own recognizance and the bond 
of two sureties, the conditions of the bond 
being that the accused should attend at the 
Court of the City Magistrate, First Olass, 
on every day of the preliminary inquiry 
into the offence charged against him, and 
should the case be sent for trial to the 
Sessions Court or to any other Court, he 
should appear before that Oourt. The case 
was then transferred from the Court of the 
Oity Magistrate to that of the Honorary 
„Magistrate, - which I will assume is a 
different Court. In the course of the trial 
by the Honorary Magistrate, the prosecution 
applied to cancel the bail bond on .the 
ground that the accused had been found 
fampering with witnesses, and the learned 
Magistrate recorded a Judgment in which 
be said that the accused had been actually 
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caught redhanded tampering with: one of 
the principal prosecution witnesses, and 
accordingly the learned Magistrate cane 
celled the bail bond, and directed the 
accused to be taken into magisterial custody, 
An application in revision was then made to 
the Sessions Judge, and the learned Sessions 
Judge considered that the Honorary Magis- 
trate had no power to cancel the bail 
bond and he referred the case to this Court 
for action. His view is that the case doeg 
not fall within s. 497 (5), Oriminal P. C., 
which provides that a High Court or Court 
of Session and, in the case of a person 
released by itself, any other Oourt may 
cause any person who has been released 
under that section to be arrested and may 
cymmit him to custody. The learned 
Sessions Judge says that the power can 
only be exercised by the High Oourt or 
Court of Session: or by the Oourt which 
released the accuséd on bail, which latter 
Court, in this case, was the Oourt of the 
First Olass City Magistrate and not the 
Court of the First Olass Honorary Magise 
trate. 

Iam unable to agree with the view of 
the learned Sessions Judge. Ia my opinion, 
every Judge or Magistrate trying a criminal 
case has inherent power to see that the 
trial is properly conducted and that the 
ends of justice are not defeated, and if facta 
are brought to its attention, which suggest 
that unless the person who is being tried 
is placed under arrest, the ends of justice 
will be defeated, the Court has inherent 
power to direct his arrest. In the . present 
case the learned Magistrate was satisfied 
that the accused person had been tampere 
ing with a prosecution witness, and in 
order-to prevent a repetition of the offence, 
I think. that the learned Magistrate -was 
entitled to direct that the accused be 
arrested notwithstanding the order fcr his 
release on bail. It is no answer to say,-as 
the learned Sessions Judge dces, that an 
application could be made to the Sessions 
Court or the High Court, because those 
Courts . might not be available in an 
emergency to make an immediate order, 
In my judgment, therefore, the order of 
the learned Magistrate was right, and the 
order made by the Sessions Judge releas- 
ing the accused oo bail.was wrong. We, 
therefore, set aside the order of the learned 
Sessions Judge, and restore the order’ of 
the Honorary First Olass Magistrate. 


E Sen, J.—I agree, e A 
Be ° Order set aside, 
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< ` ALLAHABAD HIGH COURT 
7v Civil Revision No. 502 of 1938 
oa May 10, 1939 
ace COLLISTER. J. 
-SHEO PUJAN KALWAR-—PLAINTIFR— 
l APPLIOANT 
nae | VETSUS 
` BISHNATH KALWAR—Dzeenpant 
aoe. —QOpporits Party 
“Civil Procedure Code (Act V of 1908), O. XVII, 


on, O. 1X, r. 13—Decree passed under O. XVII, 


r,3, whether ex-parte decree—Defendani, if entitled 
to apply under O. IX, r. 13, for restoration. 


“Rule 3 of O. XVII, Civil P.O., means that the 


Court has discretion either to decide the case that 
day or not,’ but if it does decide the suit, it will 
be -a decision on the merits. Where a suit is decid- 
ed under O. XVII, r. 3, appearance. on behalf of 
the defendant will be assumed, whether he was in 
fact present or not. Hence, a decree which has 
been passed under r.3 cannot be regardedas an 
ex parte decree so as tn entitle the defendant to 
apply for restoration under O., IX, xr. 13, Oivil 


; Mr. Shambhu Prasad, for the Applicant. 
. Mr. Sankar Saran, for the Opposite 
Party. 


Order.—This is an application under 
8.25, S O. O. Act, against an order of the 
Court below restoring a suit. The date 
fixed for final decision was May 12, 193%. 
On that date the defendant appeared and 
applied for an adjournment in order to 
file a written statement, and his application 
was ‘allowed on condition that Rs. 2 were 
paid as compensation. The suit was ad- 
journed to July 12, 1938, but on that date 


the defendant did not appear and the sum’ 


óf Re. 2 was not paid. The Court thereupon 
decreed the suit ex parte against the defen- 
dant. Thereafter the defendant applied 
for restoration, and ultimately on August 
27; 1938, his application was allowed on 
payment. of the original Rs. 2 as damages 
plus a further sum of Rs, 4. It is against 
that order that -the present application has 
béen-referred, ` Two pleas are taken before 
mê on behalf of the applicant. The first 
that the security which was furnished under 
se-17 (1), Provincial Small Cause Courts 
Act, wes insufficient and therefore the Court 
was not competent to entertain the appli- 
cation for restoration. The suit was decreed 
for Rs. 251 anda bond was furnished 
for Rs, 250, that is to say, one rupee less 
than the sum decreed, and it is contended 
that under the law, the Court had no juris- 
diction to entertain the application. 1 have 
been referred to certain authorities by 
learned Counsel for both parties, but it is 
unnecessary “or me to decide’ this point 
inasmuch as the application for revision 


must succeed on the other plea which has 
been advanced on behalf of the applicant, 
This plea is to the effect that the judgment 
of July 12, 1938, was a decision on merits 
and that no application for restoration lay. 
Order XVII, r 3, Civil P. C., as amended 


r 


by this Court, reads as follows : 

“Where any party to a suit to whom time has been 
granted fails without reasonable excuse, to produce 
his evidence, or to cause the attendance of- his 
witnesses, or to comply with any previous order, or~ 
to,.perform any other act, necessary to the further: 
progress of thesuit, for which time has been allowed, °. 
the Court may, whether such party is present or not,- 
proceed to decide the suit on the merits." aes 


- a r kad 


As I read: this Rule, it means that the. 
Qourt has discretion either to decide the: 
ease that day or not, but if it does decide’ 
the suit, it will be a decision on the meritis.: 
Learned Counsel for the opposite party’ 
pleads that, since the Court below did not: 
specifically state whether bis judgment of 
July 12, 1938, was under r, 2 or under r.3. of 
O. XVII, Civil P. 0., it should be assumed 
that it was under r. 2; but I am unable 
to accept this contention, inasmuch as the 
adjournment was obviously granted for. 
one of the particular objects contemplated 
by r, 3, and it is therefore clear that the 
judgment under which the suit was decreed 
was a judgment under r. 3 of O; XVII.: 
It is then contended by learned Counsel 
for the opposite party that since the decree. 
purported io be and was in fact, an ex parte, 
decree . against the defendant inasmuch as 
the defendant was absent from the Court, 
the latter was not divested cf .the’ right 
which is conferred under O. . IX, r. 18, 
Civil P. C., upon a defendant against whom 
an ex parte decree has been passed, and 
it is pleaded that under that Rule the 
defendant was entitled toapply for having 
the ex parte decree against him set aside, 
It is of course perfectly true that the decree, 
was ex parte in the sense that it was passed, 
in the absence of the defendant, but where 
a suit is decided under O. XVII, r. 3, Civil 
P, O., appearance on behalf of the defen- 
dant will be assumed, whether be was in 
fact present or not. Rule 2 of O, XVII 
provides that if the parties or any of them 
fail to appear, the Court may proceed to 
dispose of the suit in one of the modes 
directed in that behalf by O. IX, but there 
is no such provision in r. 3, and I am 
clearly of opinion that a decree which has 
heen passed under r.3 cannot be regarded 
asan ex parte decree so as. to entitle the 
defendant to apply for resturation under 
O. IK, r, 13, Civil P. O. This beingjmy view, it 
follows that the application of the defendant 
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opposite party for restoration. of his suit 
was, not entertainable, and therefore the 
order of the Court ‘below restoring the 
suit cannot stand. I- accordingly allow 
this application with costs in both Courts 
and set aside the order of the Court below. 
This. order will of course not affect any 
other remedy which the opposite party may 
heve, whether by way of review against the 
ex parte decree of the Court below or 
otherwise, l 


“Be ‘Application allowed. 





: 7l MADRAS HIGH COURT 
ea Oriiminal Appeal No. 142. of 1938. 
August 25, 1938 
LAKSHMANA Rao, J. 
-PUBLIO PROSEOUTOR— APPELLANT 


Versus 


ee 


AMIRTHAM SERVATI AND orazrs—Accuszp 
— RRAPONDRNTA 


“Penal Code (Act XLV of 1860, se. 147, 359 


Arrest by Police Officer in good faith and under 
colour of office—Assault on Police—Offence—Per- 
sons attempting rescue by use of criminal force—~ 
Offence. i 

Where the accused who were arrested by Police 
Officers in good faith under colour of their office 
assault them, the accused are guilty under s. 352, 


I. P.O. Whether the place of arrest was a public - 


place, is immaterialand the arrest is strictly legal. 
There is no right of private defence against such 
an act of a public servant, and accused who at- 
tempted to rescue such accused by use of criminal 
Sa ida unquestionably be guilty under s. 147 


Or. A. against the acquittal by the City 
First Olass Magistrate, Madura, in Or, A. 
No, 59 of 1937. o 

Appellant in person. 


Mr. V.. S. Chandrasekharan, for the 
Respondents. ` 


-Judgment.—This is an appeal by the - 
Public Prosecutor against an appellate order © 


of acquittal and the undisputed facts are 
that on their wav to investigate a case of 
housebreaking and theft, P. Ws, Nos. 1 
and 11, the Sub-Inspector 
Constable of Sembatti, 


Nos. 1 to 6 gambling with dice and money. 


in the’ Silvathinnai an open platform with ` 


roof used by the. villagers like a village 


Ohavadi at. Karigalpatti. Accused Nos. 7 


to 10 were watching the game and--the - 
` { 
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' under s. 147, I. P.O, 


and Head ~ 
found accused 


; Station... Tha Village Munsif 
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Police OHicers hurried to the spot; The 
accused got down the Silvathinnai and 
P. W. No. 1 asked accused Nos. 1 to 6 to 
stop. P. W. No. 1) seized the dice and some 
caeh from the Silvathinnai and accused 
Nos. 1 and 2 were asked their names. They 
refused to give.their names and P. Ws, 
Nos. 1 and li caught them saying 
that they had been arrested. Accused 
No. 1 assaulted P. W. No. 1 and’ he 
struck accused No. 1 on the head with 
a lathi in self-defence. The other accused 
then attempted to rescue accused Nos. 1 
and 2 by use of criminal force but P} Wa, 
Nos, 1.and.11 held them firm, and P. Wa.. 
Nos. 2,3, 4,5, 7, the villagers intervened. 
Accused: Nos. 1 and 2 were then taken to 
the school building about 50 feet ‘away 
and accused Nos. 3 to 10 assembled near. 
the school. The Sub-Inspector apprehends 
eda breach of the peace and information 
was sent to the Village Munsif and Police 
and four 
constables arrived scon after and accused. 
Nos. 3 to 10 ran away. Accused Nos, :] 
and 2 were arrested by Police Officers in 
good faith under colour of their office and 
it’ is immaterial whether the Silvathinnai 
is a public place and the arrest was strictly - 
legal. There is no right of private defence - 
against such an act of a public servant, and 
accused Nos. 3 to 10 who attempted to 
rescue accused Nos. 1 and 2 by use: of 
criminal force will unquestionably be guilty 
under s. 147, ‘I. P. C. Accused Nos. -L 
and 2 will be guilty under s. . 352, 
I.. P.O, andthe acquittal of the accused 
on the ground thatthe arrest was not legal‘ 
is unsustainable. The ‘order of acquittal’ 
is, therefore, set aside and the accused are 
convicted, accused Nos. 1 and 2 undér'’ 
a. 302, I. P.O., and accused Nos.3-to 10' 
regards sentence, 
the occurrence was not premeditated and 
it is unnecessary to send the accused to 
prison at this distance of time. The 
accused are therefore sentenced to pay a 
fine of Rs. 25 each and in default, to 
rigorous imprisonment for one month. 


N.-D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Second Appeal No, 774 of 1937 
April 24, 1939 

BAJPAI, J. . 

KANHAT LAL —Dergnpant— APPELLANT 
i i VETSUS 
“BHOREY LAT. AND OTHERS — PLAINTIFFS 
— R ERPONDENTS l 
“Tort--Public nuisance— Private action cannot be 
maintained without proof of special damage. 

A private action cannot be maintained in respect 
of a public nuisance save by a person who suffers 
particular damage beyond what is suffered by him 
in common with all other persons affected by the 
nuisance. The plaintiffs must prove an encroach- 
ment of a private right andthat would be consider- 
ed to be a particular damage. Where, however; the 
plaintiff neither alleges nor proves any special 
damage he has no right to maintain the suit, 82 
Jnd. Cas. 659 (2), relied on, Lyon v. Wardens of 
Fishmongers' Co. (3), Sahadeo Singh v. Ram Nawal 
Singh (4) and 125 Ind. Cas. 600 (5), referred to. 


"S. A. from a decision of the District 
Judge, Budaun, dated January 20, 1937. 


Messrs. “Brij lal Gupta and S. S. Dhawan 
for the Appellant. 


Mr, P. M. Verma,’ for the Respondents. 


“Judgment.—This is an appesl by the 
defendant Kanhai Lal. Reference may 
be made. to a map which is a part of the 
decree of the lower Appellate Court. The 
plaintiffs are the owners of a certain 
house indicated in the map and to the 
west of the plaintiffs’ house is a rasta; to 
the north of the plaintiffs’ house is the 
house of Bhorey Lal, defendant No. 2, to 
the west of the rasta, are the shops of 
Hasan Lohar and Asharaf Lohar and to 
the west of these two shops are two 
chabutras belonging to these two shops. 
To the north of these two shops was a 
certain shop and chabutra marked X which 
defendant No. 1 purchased. ‘To the fur- 
ther north of this plot marked X are the 
houses of defendant No. 1. The plaintiffs’ 
case was that a portion of the rasta tothe 
west of the plaintiffs’ house had been usurp- 
ed by the defendant and a chabutra had 
been built thereon. This portion is towards 
the north-west and by this construction of 
the chabutra, tLe defendant bas made his 
house compact and the way has been 
blocked towards the north and towards the 
west. The plaintiffs therefore brought a 
suit for the removal of the obstruction and 
they impleaded defendant No. 1, the main 
contesting defendant, and defendant No. 2, 
Bhorey Lal, as defendants to the suit. 
There was also a claim by the plaintiffs 
about a certaig drajn belonging to defene 

dant No. 1 and it was said that this drain 
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went formerly towards the west but now. 
the defendant had opened ‘this outlet to- 
wards the south and the defendant's .dr&in 
therefore ought to. be diverted. . Courts 
balow have decreed the plaintiffs’ suit so 
far as the obstruction on the way is cone 
cerned, but they have dismissed the suit 
so far as the drain is concerned. The 
defendant has come in second appeal to 
this Gourt and the plaintiffs have filed 
erossobjections regarding the drain. I 
might dispose of the cross objections at 
once and say that there is no force in them. 
The lower Appellate Gourt observes cn 
this point as follows: 

“T therefore see no point in the plaintifis’ case 
in opposing the flow of the drain of defendant No. 1 
which has been proved according to the local in- 
spection made by the learned Munsif to be flowing 
in the old channel.” 


The learned Munsif inspected the locali- 
ty and he came to the conclusion’ that 
there was a distinct slope towards the south 
and the water from the defendant's drain 
had been flowing towards this side even 
when the chabutra had not been constructed. 
Coming to the appeal of defendant No. 1, 
the contention is that the houses of none 
of the parties open on this rasta.. The map. 
shows that and there is also the finding of | 
the lower Appellate Court when discussing 
point No. 2 to the effect “that in the rasta 
land in dispute nobody's door opens.” 
The plaintifs’ house has still got the open 
rasta to the west. It is only on the western. 
side of the house of defendant No. 2 that 
the rasta has been blocked by ‘the cone 
structions of defendant No. 1, It is said 
on behalf of the appellant that the plaintiffs 
neither alleged mor proved any special © 
damage whereas it is a well-known rule 
that a.private action cannot be maintained 
in respect of a public nuisance save by a 
person who suffers particular damage be- 
yond what is suffered by him in ccmmon 
with all other persons affected by tte 
nuisance: see Bhagwan Singh v. Narottam 
Singh (1). The answer is that this ia not a 
public way, but a way such as. is common 
in villages, I feel inclined to agree with 
the answer given by the plaintifis-respond- 
ents that this is nct a public highway, but 
at the same time the plaintifis must prove 
an encroachment of a private right and 
that would be considered to be a particular 
damage. In Hanuman Prasad v. Raghunath 
Prasad (2) their Lordships observed at 


(1) 6A LJ 499; 2 Ind. Oas. 365; 31 A 444. 
(2) T A 573; 62 Ind. Oas.. 659; AIR 1924 AIl. 715; 
A 9 
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p. 574* as follows: 

“It has been contended by. Dr. Katju that this 
action ig not competent to be brought by the 
plaintifis because they have not suffered particular 
damage over and above that which other people 
. have suffered: but that is not quite a complete 
statement of the law because, although the plaint- 
iffs must show a particular damage, it is clear 
that the infringement of a private right of this 
kind has been recognized as being~ particular 
damage-.in the case of individual members . who 
enjoyed access to the highway from adjoining 
property, and if authority were needed- for that 
passage, it is to be found in Lyon v. Wardens of 
Fishmongera Co. (3).” 

- Some sort ofa particular damage there- 
fore has got to be stown by the plaintiffs 


themselves even in the present case. The case | 


in Sahadeo Singh y. Ram Nawal Singh (4) 
has no bearing whatscever, In that case the 
plaintiffs were some:of the persons who 
suffered some damage and some of the 
ccesharers of the village whose proprietary 
rights were interfered with, A read or 
rasta like this is well-known so far as 
villages in India are concerned, and if 
authority were-needed, I might refer to the 
case in Prannath Kundu v. Emperor (5), 
But after this has been said, if is clear 
that some sort of private damage needs 
must be established by the plaintiffs as 
was established -in Hanuman Prasad v. 
Raghunath Prasad (2). As I said before, 
the plaintifs did not allege, much less 
prove, any special damage, and looking at 
the map, I cannot think of any particular 
damage to the plaintiffs. Their four par- 
nalas are intact and water from them can 
flow into the rasta. If they want to have 
any repairs on their-western wall, they can 
have thote repairs now without any obstruc- 
tion by the defendant. The only thing 
that can be suggested is that they could 
come by this way up to the line BO and 
then turn towards the left and then join 
the public highway which is marked as 
116. Ooming from, their house from the 
doorway, which is on the eastera side, 
she plaintiffs come towards the south and 
then if they take this particular rasta, thay 
will have to go up to BO and then turn 
towards J and get into the public way. As 
matters at present stand, the plaintiffs 
come out of their main entrance, reach 
the place G and then, instead of going 
through the rasta, cross the-line A which 

(3) (1876) 1A 0662; 35 L T 569; 25WR 165; 
46 L J Oh. 68. 

(4) A I R 1929 All. 790. 

(5) 57. O 526; 125 Ind. Cas, 600; A I R 1930 Oal. 
286; 31 Or. L J 859; 33 O W N 915; Ind. Rul. (1939) 
Oal. 552; (1930) Or. Oas. 366. 
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is not one inch longer than the line BJ 
and then get into the public highway at 
116. The way which is. still open to- them 
is not in the least inconvenient, nor ig 
there the slightest detour, nor can it 
be said that they have to traverse a 
longer distance even by half a yard. 
Tbe doors, neither of the plaintiffs’ honse 
nor of Asbaraf’s and Hasan's, open on thig 
rasta,and it cannot be said that the plaint- 
iffs cannot go to the houses of these neigh- 
bours or of defendant No. 2; nor have the 
plaintiffs been in any other way damnified 
by the constructions måde by the defend- 
ant. , 

The plaintifs are not the zemindarg 
of the village and their proprietary right 
has not in way been affected. The ques- 
tion which I have to‘decide is whether 
any rights of easement which they had 
acquired has been affected, and as far as [| 
can see from the map, no such right has been 
interfered with nor have the plaintiffs 
suffered any damages. I hold the view 
therefore that the plaintiffs have not got 
the right to maintain the suit. I therefore 
allow this appeal, set. aside the decrees of 
the Courte below and dismiss the plaintiffs’ 
suit with costs in all Oourts. Leave to 
file an appeal by way of Letters Patent is 
allowed. 

B, Appeal allowed, 
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BOMBAY HIGH COURT 
Second Appeal No. 772 of 1937 : 
April 13, 1939 
Bravmont, O. J. ; 
‘YADAV VISHVANATH GANDRE anp 
OTAERS—-APPBLLANTS 

. versus oe 
BACHOO ABRAHAM DAVID AWASK-AR. 

AND OTHERS— RESPONDENTS 

Costs —Costs of appeal against summary dismissal. 
of appeal include costs of summarily dismissed 
appeal— Appeal dismissed with costs," meaning of. 

In cases where-an appealagainst a summary dis- 
missal of an appeal succeeds, - it is the general 
practice to allow costs throughout, and those costa 
include the costs of the appeal in the’ lower Court 
which was summarily dismissed. 

“ Appeal dismissed with costs” is the ordinary 
expression which the Judge uses, when he means: 
that the appellant having failed in the appeal, has to 
pay costs of the respondent. | l i ; 

S. A. against a decision of the District 
Judge, Thana, in Appeal No. 184 of 1937. 

‘Mr. K.N. Dharap, for the Appellants. 

Mr. G M. Joshi, for the Respondents, 


Beaumont, C. J.— This is a second 
appeal from a decision ofehe District Jud ze 
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of-Thana, jù which “the! learned Judge 
eld!- that= where this’ Gourt dismissed 
an-appeal with costs, it only meant that 
the appellant was not to get his costs. 
“Appeal dismissed with costs” is the ordi- 
nary expression which the Judge uses, 
when’ he means ‘that the appellant has to 
pay costs having failed in the appeal. 
Whén the order comes to be drawn up, it- 
is'ùgually framed in such a way as to 
direct the appellant-to pay the responds. 
ent's Costs when” taxed; but if in drawing 
up -the-order, the same expression is used 
asthe Judge normally uses, ‘Appeal dis- 
missed with costs,” it can only have one” 
meaning, “and that is that the appellant 
has- to pay the costs of the respondent 
of thé appeal. It is somewhat astonishing’ 
tö find that the learned District Judge 
could take any other view of the matter. 
April. 13, a further point as to costa is 
also raised, The order I propose to make” 
isto allow the appeal with costs throughout. 
But-Mr, Joshi says that, inasmuch as his 
opponents’ first appeal to. the District 
Judge was dismissed summarily, the res» 
ponodents ought not to.be ordered to pay | 
the costs of that appeal, because Mr. 
Joshi says that as they had not been 
given’ notice of: the appeal, the lower 
Appellate. Court could not have directed 
them to pay costs.: That, no doubt. is true. 
But the lower Appellate Court having dise 
missed the appeal summarily, and that 
decision having now .been reversed by 
this Court, it seems to me that it is open to 
this Oourt, on hearing the resnondents, to 
make a proper order as to the costs in 
the lower Appellate Court. In my opinion, 
in ‘cases of this sort, where an” appeal 
against a summary dismissal of an appeal 
succeeds, .it is the general practice to allow 
costs-throughout; ‘and those- costs include’: 
the costs ofthe appeal ‘in’ the lower, Gourt 
which was bummarily dismissed, It is 
véry undesirable to interfere with general 
practice, and in any case I think. that the 
practice "is fair, because there is no real 
hardship’ upon the respondent: if he does 
not intend to contest the appeal in the. 
lower: Oourt, he ‘can give notice of that 
fact. to his opponent and avoid any costs 
being incurred. If he does not adopt that ` 
course, and in the result an appeal has to 
be brought to this Court against a summary 
dismissal of the appeal by the. lower-OCoirt, 
I think that the ordinary rule, that “costs 
follow the event" should apply.. The appeal 
must bė allowad with costs throughout. `` 
Boe A pnéal allowed, ' ~ 
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_ LAHORE HIGH ‘COURT: ~ «: 
Second Appeal No. “361081939. : °° 
4 June 20,1939 ` © Shap 
i RAM LALL, J. : si 
_MENGH RAJ— PLAINTIPF— APPELLANT | 
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: versus ee 
“NAND LAL AND aNoTabR—-DaFanDaAnts ...;; 
pee — RESPONDENTS . io 
Registration Act (XVI of 1908), s. 17 (1) (d)—Renty 
note held not compulsorily registrable—Interpretation, 
of Statutes — Where portion’: of ‘statutes should be 
deemed redunddnt. ~—- 238 , 

In case ofa tenancy-at-will, evén though the rent. 
is ‘fixed, and is payable annually, the document is 
not subject to compulsory registration. The mere: 
recital that rent is to be paid annually will not” 
miake the document. in question compulsorily regis-. 
trable : - - - an ie 

Held, on facts that the document in question was~ 
receivable in evidence notwithstanding the fact that 
it was not registered. i 

Oase-law relied on.) 

eld, also that in any event the document evens 


though compulsorily registrable, could be used for a 
purpose, viz., to determine the nature of the posses... 
sion of the executants. = 
` (Case-law relied on.) -> 
Every portion of a statute must be given effect to: 
and unless the construction leads to gn absurdity, . 
no portion of a statute should be deemed to be re- 
dundant. [p. 108, col, 1.] a l 
S. A. from. the decree of the Senior Sube - 
Judge, Oampbellpur, dated December 20,, 
1933, - is 5 Su 


Mr. Shamair Chand, for the Appellant. . 
Dr. Mohammad Alamand Mr. Shiv “Pare- 
kash Mehra, for the Respondent. 4 


Judgment.—Two brothers Nand Lal: 
and Murli, sweepers of Hazro ia the Attock: 
District, executed on June 1l. 1927, à.. 
rent note in favoir of the plaintif Mengh 
Raj, landlord, for one year, though they had. 
been in possession ofthe property in dis». 
pute as tenants for a considerable period of . 
time prior ba that. .The plaintif sued for - 
possession of the house by ejectment and.. 
for recovery of arrears of rent for 33. 
months. The defendants denied the title. 
of the landlord and pleaded that the lease. 
deed in question relied upon by the plaint- 
if was compulsorily registrable and since 
it. had not been registered, it was not ad- 
missible in evidence. Tne learned Subor- . 
dinate Judge, who tried the case, held that: 
this document reserved a yearly: rent and:. 
therefore was compulsorily registrable and . 
hence not, admissible in evidence. - He fure 
ther held that the lease deed in question . 
was not admissible even for a collateral 
purpose -to prove.the nature of the posses- . 
sion of thé defendants, The learned Senior.” 
Subordinate Judge, to whom. an appeal - 
was preferred, agreed with the ‘findings of 


-l 


f 
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tha‘ trial Court “aad dismissed the- appeal; 
atd, now--a "second appeal has been pre 
ferred to this Oourt through Mr Shamair’ 
Chand, which is resisted by Dr. Moham- 
mad-Alam. The main question for deci- 
sion is whether or not this lease deed is 
admissible in evidence. Ifit is admissible, 
in evidence. it appears.to me to be clear 
that the plaintiff is entisted to a decree for 
Possession. Even if it be not admissible 
in: evidence in a suit for recovery of rent 
an lifit can be looked at for the collateral 
Purpose of proving the nature of the pos- 
cession of the defendants it appears to me 
that a decree for possession, though not 
for the recovery of rent, would be passed in 
favour of the plaintiff. The main provi- 
sions of the lease in question may. be 
translated as follows: 

- “We, Nand Lal-and Murli, sweepers of Hazro, 
have taken on rent a house from Mengh Raj of 
Hazro on condition of payment of an annual rent 
òf Rs 40-8-0 for a period of one year certain. We 
agree that we will live as tenants in this house and 
will pay rent atthe rateof Rs. 3-8-0 per mensem, 
month by month on a receipt being granted to us 
by-the landlord. In default of payment of rent, the 
- landlord can eject us and recover arrears of rent 
in any manner he likes. After the expiry of the 
term it will be the option of the landlord to give 
the house to us on rent or eject us and give it to 
other tenants. We will have no objection to this. 
Theterm of the lease is fromthe Ist Har, Sambat 
1984, to the end of Jeth, Sambat 1985. Wehave been 
tenants under the landlord for a long time and have 
been paying rent.” 

Ib is argued by Mr. Shamair Chand that 
the essential character of this lease is that 
ifiia for one year only, that the rent was 
to be paid month by month, and that the 
recital that the rent was yearly isa matter 
of.no significance. He further urges that on 
the expiry of the term.of one year, that is, 
onthe Ist Har,. Sambat 1985, the tenancy 
came to. an end and thereafter the tenants: 
were merely tenants-at-will, The relevant 
portion of. 5. 17, Registration Act, reads 
as follows : 

: 171. (1) The following documents shall be regis- 
tered. 
woo k * %* * 
‘(d) - leases of immovable property from year to 


year, or for any term exceeding one year, or reserv- 
ing a yearly rent.” 


.»On a construction of the above deed it is 
obvious that it is not a lease from year to 
year, nor for a term exceeding one year, and 
the sule question is whether or not by it 
a- yearly rent ‘bas been reserved which 
brings it within the letter of the section. 
TIn Aishan v. Municipal Committee; 
Lahore; 92 Ind, Cas: 526 (1), Oampbell, J. 
held that a.mere recital of an annual rate of 
(1) 92 Ind. Oas, 526, -+ -5t oe o ENG 
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rent did not constitute the lease, a ‘lease 
reserving a yearly rent within the meaning’ 
ofs. 17. Registration Act,- The l6ase in 
that case was determinable at any time 
at the will of the landlord. In the prev 
sent cise after the expiry of one ‘year 
for which the lease was, grantéd, th 

lease,.too, was déterminable at the énd af 
Jeth, Sambat 1955. In this.aspect the pres 
sent lease constituted “no mora. than: 8 
tenancy-at-will after the expiry of the firs 
year and s0 appears to be covered by the 
decision of Campbell, J. referred to above. 
There is considerable body of authority: 
for the. proposition that where there is # 
tenancy-at-will created even though the rent 
is fixed and is payable annually, the docu» 
ment is not subject to compulsory regis- 
tration, Reference in this connection may be 
made to Muhammad Masam Khan v: 
Bakhtawar (2), where a Division Bench 
held on a construction of the document 
before them that only those leases‘must be 
registered - 


'“which are in terms for a period exceeding one year, 
a lease reserving a yearly rent, and containing no 
other provision establishing a tenancy-at-will, being 
presumably a lesse from year to year.” 

In Pandu Mahipat v. Shivshankardas 
Shvilal, 118 Ind. Oas. 702 (3), it was held 
that though there was provision for. an 
annual rent and for payment of rent from 
year to yerr so long as the tenant continued 
to hold pcssession, the lease was not com 
pulsorily registrable asthe landlord had 
the option to terminate, In Jtvraj. Gopal 
v. Atmaram Dayaram (4), the . annual reng 
at the rate of Rs. 18 per annum .was 
égreed upon for one year as the landlord 
could terminate at any time. It was beld 
that only a tenancy-at-will ‘was, created 
and the document was not compulsorily: 
registrable. Sargent, O. J. observed .that. a 
lease on which a yearly rent was reserved, 
as contemplated by s. 17, Registration Act, 
must. be one which, on the proper construc: 
tion of it, would create a tenancy from 
year to year. In Jagjivandas Javherdas v, 
Narayan (5), decided similarly, the annual 
rent was to be paid .as long as the tenant 
remained in possession of the land. It was 
held that the lease deed was not compule 
sorily registrable on the ground that the 
tenant could be ejected at any time. In 
Ratnasabapati v. Venkatachalam (6), the 

1895. ee 

Br 118 Tad. Sons. 702; 31. Bom. LR 335; Ind. Rul. 
(1929; Bom. 478. n ct Crs ae 

(4) 14 B 319. a : na Me, or 
- (5) 8 B 493. - hi” fi. EE sia 

(6) 14 M 271. kh ika 
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lease deed, was determinable at any time 
át- the oOpticn of -the landlord and notwith- 
standing-that it aleo contained provisions 
“for an annual rental and for payment of such 
annual rental in advance each year the deed 
was nct’ compulsorily registrable. The 
ratio decidendt in this case appears to be 
‘that if these latter provisions stood alone, 
they would raise the presumption that a 
tenancy exceeding one year was contem- 
plated. ` In. Mangal Singh v. Atra, 60 Ind. 
Oas. 226 (7), Le Ressignol, J.. held that 
though rent fixed: by the lease was payable 
yearly at Nimani each year, the tenancy 
created was a monthly tenancy end did not 
require registration. It would be observed 
that in the case before me the rent though 
fixed for the yearis payable monthly. In 
Sri Ram v. Mam Raj (8), Abdul Rashid, J. 
held ina short judgment that the mere fact 
that a rent of Rs. 10 was to be paid under 
a lease for the year to which it related did 
not make the lease in question a lease from 
year to year or reserving a yearly rent, 
. The. weight of autkority thus appears to 
be in favour of the proposition. that the 
“mere reaital that rent is to be paid annually 
will not by itself make the document in 
question compulsorily registrable. The 
only argument on which the two Courts 
below relied and indeed the only argument 
.pressed before me by the learned QOounsel 
for the respondents has been that three 
-conditions are contemplated. by s. 17, which 
must be construed independently. A lease 
reserving rent from year to year or for a 
pericd of-more than one year cannot have 
the same meaning as a. lease reserving 4 
yearly: rental. In other words, itis urged 
that a-lease, which is for a period of one 
year only,.may still be a-lease which ree 
serves a yearly rental, .and again that a 
lease may not be one from year.to year 
and yet be a lease reserving a yearly reatal. 
There is considerable force in the argument 
that overy portion of a statute must be 
given effect to and unless the construction 
leacs to. an absurdity, no portion ofa gta- 
tute should be deemed to be redundant. As 
pointed out, however, cn a proper construc- 
tion of the document before me, the tenants 
had no right to remain in possession after 
the end of the year. The default in pay- 
ment. of rent could only mean the default 
im payment. cf the monthly and not the 
annual rent. In any case, the document 
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itself stipulates that at the end.of the year 
the landlord can recover rent from the. 
defendants-as his tenants or put in ofher 
tenants in the premises It appears that on 
any construction at the end of the year, for 
which thelease was granted, the tenants 
could claim noright to remain as tenants. 
On this e~nstruction it appears to me that 
this document falls in the category of docu 
ments wiich have been held in the rulings 
cited above to be not compulsorily regis» 
trable. 

In Attra v. Mangal Singh, 65 Ind. Cas, 254 
(9), Sir Shadi Lal, C. J. and Harrison, J. held 
that s 17, Registration Act, was a disabling 
section and must be strictly cons'rued and 
that if the document in question wa3 not 
Clearly brought within the purview of that 
section, its non-registration could be no bar 
toits reception in evidence, The learned 
Judges went onto say thatif there was any 
doubt ‘on the question of admissibility, 
the benefit of the doubt must be given to 
a person. who waated the document to be 
received in evidence. In this view of the 
matter it appears to me that the document: 
in question is receivable in evidence note 
withstanding the fact that it was not re- 
gistered, and if that be so, the plaintiff 
is entitled to. the decree prayed for. In 
any event, itis a clear law that the docue 
ment in question, even though compul- 
sorily registrable, can be used for a col- 
lateral purpose, namely to determine the 
nature of the possession of the defendants, 
In Qadar Bakhsh v.Mangha Mal (10). it 
was held by a Division Bench of this Court 
that such a document could be used for 
this purpose, and to much the same effect 
is the decision of another Division Bench 
reported in Kartar Singh v.-Mehr Nishan 
(li). In Jawahri Mal v. Jagan Nath (12). 
Addison, J. looked at an unregistered rent 
deed, which was otherwise inadmissible for 
want of regisiration, ia order to measure 
damages when damages alone by way oi 
rent were claimed. The possession of: the 
defendants is obviously not as owners but 
ag tenants. In this view cf the matter, I 
accept this appeal, but having regard to 
all the circumstances, I leave the parties 
to bear their own. costs throughout. As 
there is considerable force in the argument 

(9) 65 Ind. Oas. 254; 2 L 300; 110 P LR 1921; 4 Lah. 
LJ 1; A1R 1922 Lah, 43, i 

(10) 4 L 249; 73 Ind. Cas: 889; A IR 1923 Lah. 495; 
5 Lah. L J 175. l ; l f 

(11) A I R 1934 Lah, 825; 155 Ind. Oas. 1064; 16 L 
313; 37 P L R 592, 7 R L 826. l 

ea AIR 1980 Lah. 915; 129 Ind. Cas. 30; 31 P L R 
91); Jndj hul. (1931) Lah. 110. = | 
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based on the construction of the section and 
‘the’ matter is being decided largely in 
view of decided cases, 1 would allow a 
Letters Patent Appeal if an application in 


this behalf is made, 
D. Appeal allowed. 


OUDH CHIEF COURT 

Full Bench 

First Civil Appeal No. 62 of 1936 
December 18, 1939 
Tuomas, O. J., ZI4:0L HASAN AND 
i HAMILTON, JJ. 
Pandit JAI KRISHNA—PLAINTIFF 
—APPRLLANT 
versus 

BRIJPAL SINGH AND otaERs— 


DEFENDAN TS—RESPONDENTS 

Oudh Laws Act (XVIII of 1876) ss. 14, 15,13 (og — 
Pre-emption decree fixing time for payment of pur- 
chase money—Default by pre-emptor—Appeal by him 
contesting amount either before or after expiry of 
‘time fized—Competency of appeal — Pre-emption— 
Suit for — Amount in sale deed ficttitious — Court 
should fix market talue — Vendees not entitled to 
value of stamps and cost of registration of deed nor 
to interest. 

Per Full Bench.—The right of pre-emption is not 
lost when the pre-emptor has not deposited the 
amount but has preferred an appeal contesting the 
amount either belo1e or after the expiry of the time 
fixed by the trial Court and the appeal does not 
become infructuous by reason of his failing to deposit 
the money. .74 Ind. Uas. 62 (1), Overruled, 135 Ind. 
Oas.695 (3), approved. 141 Ind. Cas. 15(2) and 
Ram Dial v. Jafri Begam (9), distinguished, [p. 116, 
col, 1.) 

Per Division Bench.—If in a suit for pre-emption 
the price fixed in the sale-deed is found to be fictitious 
or not fixed in good faith, the Uourt should fix the 
fair market value, and the pre-emptor is entitled to 
pre-emption not on the amount paid by the vendees, 

. buton the market value, 118 Ind. Oas. Bo (8) and 159 
Ind. Vas, 609 (9), relied on, [p. 117, col. 2.] 

Where ina pre-emption suit it is found that 
fictitious value is entered in the sale deed, the 
vendees are not entitled to the sum which includes 
the value of stamps and cost of registration nor are 
they entitled to the interest on the amount. 





E, 9. A, against the decree of the Addi- ° 


tional Subordinate Judge of Unao, dated 
January 31, 1936. 
< Order of Reference 
Thomas, C. J. and Hamilton, J.— 
(February 24, 1939).—This is a pre-emp- 
tor’s appeal against the judgment and 
decree of the learned Additional Otvil 
Judge of Unao, dated January 31, 1936. 
Sheo Singh, Mst. Parbati, Gajraj Singh, 
defendants Nos. 3, 4 and 5, sold some pro- 
perty in Mahal Jai Kishan to Brijpal 
Singh and Rameshwar Singh under a Bale 
. deed dated August 13, 1934, for Rs. 12,000. 
Jai Krishna plaintiff. in this case and 
Dulare. plaintif in another case were the 
rival preeemptors, lt appears that at the 


jai xBrenita v. BBIJPAT.BINGH: (Ò UDH) 


admittedly strangers, 


request of the parties both suits wére tried 
together and have been disposed of by 
one judgment. Hach of the rival pre- 
emptors denied the right of the other to 
preempt on the ground that he was not 
a co-sharer in the mahal in which the 
share sold was situated. The vendees are 

The contention of Jai Krishna was that 
the price entered in the sale déed was 
fictitious and that the real price ' was 
Rs, 282, while the contention, of Dulare 
was that the price entered.ia the sale deed 
was genuine and heclaimed pre-emption 
on payment of the full amount entered in 
the sale deed, namely Rs, 12,500. 

The learned Additional Oivil Judge. has 


decreed both the suits as follows : ; 

“I decree both these suits with costs for pre-empe- 
tion of the property in suit on payment of Rs. 6,700 
through Oourt to the credit of the vendees. The 
plaintiff Dulare is given three months’ time from to- 
day to deposit the pre-emption money in Court. If 
he deposits the money in time then his suit will 
stand decreed and that of Jai Krishna dismissed, 
But if Duiare fails to deposit the pre-emption money 
in time, then his suit will stand dismissed and then 
Jai Krishna, plaintiff, will haye right to deposit the 
pre-emption money within three months from the 
time Dulare’s time expires. Ifhe deposits the money 
within the time allowed to him, then his suit will 
stand decreed and if he fails to do eo then hissuit will 
stand dismissed with costs......... ji i 


It is clear from tne decree that Dulare 
was given the first rigat to pre-empt the 
property in dispute, The decree of the 
learned Judge is dated January 31, 1936. 
Therefore Wulares period expired on 
April 31, 19386. We have bean given to 
understand that Dulare neither deposited 
the money in Oourt nor tiled an appeal 
in this Gourt against the said. decres. 
The present appellant Jai Krishna filed 
the appeal on May 8, 1936. His period 
for depositing the money expired on 
July 31,1936. [tis admitted by the learns 
ed Counsel for the appellant that his client 
has not deposited the amount. 

A preliminary objection has been taken 
on behalf of the respondents that the 
plaintiff having failed to deposit the 
amount, his rigat of pre-emption is lost, 
and therefore the appeal is incompeteut. 
Reliance is placed on ss. 14 and Jo of the 
Oudh Laws Act, (Act No. XVIII of 13/6), 
O. XX, r. 14 (b), Oivil P. O. and two decisions 
reported in A. I, R 1224 Oudh, 102 (Imam 
Din Khan v, Abdul Sattar Khan) (i) and 
A. l. R. 1933 All. 113 (Umrao Singh V, 
Kanwal) (2), 

j (D A LR 1924 Oudh 102; 74 Ind. Oas, 62; 11 OL 
. © 

(2) A I R 1933 All, 113; 141 -Ind, Oas, 15; Ind, Rul, 

(1933) AL, 30,. . a A aa 


"ið 
“In the “case repjrted`in A. I. R. 1924 
“Oudh, it was held that © 


“where a pre-emption decree directs payment of, 


-- ‘the purchase-money within a certain time and the 

“ plaintiff makes default in making such payment, the 

` decree becomes void, and the right of pre-emption is 

- lost}'and an appeal by pre-emptor filed after such 

`- default contesting the amount directed to be deposit- 
ed is incompetent”. 


« In tne case reported in A. I. R. 1933 All. 
ot was held that. : 
,, “the mere fact that an appeal is filed tothe lower 
. Appellate Court by the defendant dces not extend the 
_ period granted by the Ovcurt of first instance for 
payment of the pre-emption money. It is true that 
- a decree when under appeal is not final, but this does 
. not mean that a pre-emptor is entitled to say that he 
can pay the money after the Appellate Court has 
passed an order in the appeal,” i 
“™ The learned Counsel on behalf of tLe 
appellant relied on a decision of a Bench 
-of this Court reporied in I. L. R, 7 Luck. 
, 300 (Bankey Behari Lal v, Abdul Rahman) 
- (3), in-which it was held that the word 
“decree” as used in's: 15 of the Oudh Laws 
“Act ‘must be read as meaning the final 
. decree passed in the case. The learned 
. Judges in the course of the judgment ob- 


" served as follows: 
“© “lf the trial Court requires him to pay more than 
“the ammount which heis prepared to pay, then onthe 
‘construction contended for by the appellants, the 
plaintiff must perforce puy this amount in order that 
he may not lose his right of pre-emption, if the 
period fixed for payment: happens ro expire before 
«the appealis filed. if the argument is carried to its 
, logical conclusion then if the plaintiff has failed to 
` ‘appeal before the date fixed for deposit, he should lose 
-“hie right of pre-emption if he does not make the 
< necessary deposit on the date fixed by the trial 
. Court in spite of his appeal against the decree of the 
, first, Court being pending. ......... In such circum- 
. Btancesit would be most unreasonable to hold that 
“they have lost their. right of pre-emption on account of 


-' their failure “to make the deposit required by the 


, decree in question.” 
_ «The, learned Judges did not accept the 
.. "decision~in the caseol Imam Din Khan v. 
Abdul Sattar. Khan reported in A. I. R. 
1924 Oudh, 102 (1). ni : 
„~The decision of the case: reported -in 
DE'L., R: 4 Lucknow 350, Bankey Behari Lal 
“vy, Abdul ‘ Rahman) (3), was not brought to 


“the notice of ‘the learned Judges of the © 


* Allahabad High Oourt. 


~ “AB the question is of considerable ime 
portance ‘and will frequently arise, we refer 
“the following question ‘under s, 14 (1) -of 
“ the-Oudh Courts: Act toa Full Benen for 


“advision::' 


“uvt Where a‘ pre-emption decrte directs payment of 
- the purchase money within a certain time and the 
pre-emptcr makee default in making, such payment, 
pie-em ption lost when the pre-emptor 


4B the.right of 
; 6 
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iti (33-7. 1. uck- 350; "185 Ind, Cas. 695; è O W N1267; 
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` has failed to deposit the amount. and has filed an 
. appeal contesting the amount directed to be depesited, 
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and is the appeal incompetent on that account ?” `- 


“Mr. L. S, Misra, for the Appellant... | - 
Mr. D K. Seth, for Respondents Nos, 1 
and 2, 


Judgment of the Full Bench 


Hamilton, J.—(November 24, 1939), —The 
question which has been referred to the 
Fall Bench for decision is as follows: 

‘ Where a pre-emption .decree directs payment of 
the purchase-money within a certain time and the 
pre-emptor makes default in making such payment, is 
the right of pre-emption lost when the pre-emptor 
has-failed to deposit the amount and has filed an 
appeal contesting the amount directed to be deposit- 
ed and is the appeal incompetent on that ac- 
count?” 

The learned Oonnsel for the respondents 
relies on ss. 14 and lo of the Oudo Laws 
Act, which runs as follows: 

Seciton 14— 

, “If the Court finds for the plaintiff the decree shall 
specify a day on or'before which the purchase- 
money or the amount to be paid to the mortgagee shall 
be paid.” 

section 15 — | 
_ “If such purchase-money or amount is not paid 
into Court before it rises un that day, the decree shall 
becume void, and the plaintiff shall, so far only ag 
relates tosuch sale or mortgage, lose his right of 
pre-emption over the property to which the decree 
relates.” 

Tae learned Couasal argues that “decree” 


in both these sections refers to the decree 


‘of the trial Court, and no distinction is 


drawn between cases where an appeal 
has been tiled and other cases, because 
nu mention of an appeal has been made 
at all, He, therefore, urges that if no 
payment has been made on the date fixed, 
DO appeal can be .maintained from .that 
day, and from that day the plaintiff has 
lost his right of pre-emption over the’ pró- 
perty to which tne decree relates, | 

There are three possibie situtations at 
the time when money should have been 
paid in but bas not been paid in~(1) no 
appeal has been filed, (2). appeal has 
been filed and decided, and (3) appeal has 
been filed but not decided. . 

There are three decisions which apply 
to the first case. ‘The irst is an Allahabad 
case decided in 1809 and reported in 
L L. R. 13 Allahabad, p. 109 (Kodai Singh 
V. Jaisri Singh) (4). li was there held that 
there was a decree from which an appeal 
‘could be entertained, and. the. plaintiff 
was entitled to get a. determination of the 
question of price, which, waen decided, 


- might properly guide the Judge's conclus 


- Bion upon the further point as to whether 
WASAN, O a I 
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that time allowed by the first Court was 
reasonable. It should be remembered, 
as it is, in my opinion, most important 
that s.. 15 of the Oudh Laws Act does not 
apply to Agra where, if payment is not 
made within a specified period, the sult 
stands dismissed, because the decree states 
this. Independently of the decree there 
is no provision that if the money is not 
paid within the specified period, the 
plaintiff loses his right to pre-emption. In 
Oudh, however, the decree should more 
properly be in accordance with s. 14, 
Oudh Laws Act and not in accordance 
with O. XX,r. 14, Civil P. O., and should, 
therefore, contain no provision that the 
suit in default of payment shall be dis- 
missed. Even, however, if the decree 
has been drawn up in accordance with 
O. XX,r, 14, Civil P. O.,in addition to this 
-provision that the suit shall stand dis- 
missed, there is the provision of s. 15, Oudh 
‘Laws Act, that the plaintiff has lost his right 
to pre-emption, 

The next case is reported in A. I, R. 1924 
Oudh, p. 102 (Imam Din Khan v, Abdul 
Sattar Khan) (1), where the difference bet- 
ween a decree under O. XX, r. 14, Civil P. O. 
-and a decree in accordance with s8. 14 of 
the Oudh Laws Act has been pointed out. 
It has also been pointed out that on 
‘failure to- pay tne money, there is no 
decree in existence, and the plaintiff has 
-no existing right of preeemption, so he 
cannot appeal, This decision was dissent- 
ed from in I. L.R. 7 Lucknow, p. 300, 
(Bankey Behari Lal v. Abdul Rahman (3), 
-a Bench decision. That was not an appeal 
against a decree in a pre-emption suit but 
an application for revision against an 
order granting an application for review 
of judgment. There was a compromise 
.to the effect that by November 12, 1929, 
Rs. 77,000 would be paid, and the decree 
was passed for such payment with a pro- 
vision that in case of default, the suit 
“would stand dismissed. On November 20, 
“1929, the preemption money not having 
“been meanwhile deposited, an application 
“was filed to the effect that the plaintiffs 
.had not agreed tothe compromise and that 
their Counsel was not empowered to 
enter into any compromise, and accord- 
-ingly prayed that the aforesaid proceed- 
„ings should be cancelled and the trial 
„of the suit should be proceeded with in 
„the ordinary course. Eventually an order 
-was passed that. the suit be restored to 
.its original number and be proceeded 
“with from the same stage at which it 
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was left on the date when the decree 
was passed on the foot of the compromise. 
In the course of that decision the Bench 
ofthis Court stated that they were of 
opinion that the word “decree” as used in 
s. 15 must be read as meaning a final 
decree passed in the case. They point 
out that to hold otherwise would lead to. 
absurd results, but Ido not think, with 
ail due respect to the learned Judges, 
that the reasons that they bave given 
would apply to a case where an appeal 
had not been filed by the expiry of the 
period for payment and not merely toa 
case where an appeal had been filed and 
not decided. 

Even if a decree in s. 15 of the Oudh 
Laws Act could be held to include a decree 
of an Appellate Court, it cannot be. said 
that it will not apply equally, if not better; 
to a decree of the original Court, . 

We have ieally toconsider the situation 
on the day when the period granted by 
the original Oourt expires. The situation 
appears to me tren to be the same as 
that in a case when the period of limita- 
tion has expired. In the latter case, the 
decree is open to appeal until the time has 
elapsed and when the time has elapsed, 
the decree becomes final, bccause there 
can be no appeal in view of the law of 
limitation. In acase of pie-emption under 
the Oudh Laws Act the decree is open to 
appeal until the expiry of the period for 
payment, and if payment is not made, 
s. 15 comes in, and we have to give some 
meaning to it, On that date no distine- 
tion can be drawn between a case when 
an appeal is filed at all and an appeal 
is filed subsequently, because on the date 
that the period expires there is, in fact, 
no certainty that any appeal will sub- 
sequently be filed. To make such dis; 
tinction would mean that when no appeal 
is fled subsequently, the decree of the 
original Court becomes tinal not because 
of the provisions of s, 15 of the Oudh 
Laws Act but because the period of limi» 
tation independent of s. 15 has expired. 
It cannut be said in, such a case that 
there will ever be a final decree in the 
sense of a decree of an Appellate Court 
because, as I have said, there is no Cers 
tainty tnat there will ever be such a 
decree, while if an appeal has been 
tiled before the expiry of the time for 
payment, we know that there will’ be 
a decree of the Appellate Oourt whatever 
that decree may be, Ingsuch ea case, theres 
fore, if no appeal has -been filed, unlega 
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we entirely disregard s. 15, and give no 
force to it, we musthold that the decree 
of the original Oourt is a decree which 
becomes nul] and void under s. 15, and the 
plaintiff by the operation of 8. 15 of the 
Oudh Laws Act on failing to pay the amount 
decreed by the original Court loses his 
right to pre-emption, and once he has lost 
the right, it cannot be created again by 
the filing of a subsequent appeal. 

In Agra, on the other hand, there is no 
statutory provision that failure to deposit 
the money within the stipulated period 
puts an end to tke right to pre-emption but 
only a decree dismissing the suit, and tha 
decree dismissing the suit may be subject 
to an appeal, and if the appeal is success- 
ful, that dismissal is set aside. 

I, therefore, with the greatest respect for 
the learned Judge, who have decided 
I. L, R. 7 Lucknow, page 350, (Bankey 
Behari Lal v. Abdul kahman) (3) am unable 
to agree tbat an appeal by the plainif in 
a suit for preemption is maintainable if 
the appeal is not filed, before the expiry of 
thè pericd fixed by the original Couri for 
payment. 

Taking now the second class of cases 
Jet us: buppcse that the trial Court in its 
decree has ordered payment of Rs. 1,000 
within 6 months, not ‘an impcssible period 
considering the time which can be allowed 
in a mortgage suit. Let us next suppose that 
the plaintiff at once files an appeal and is 
able to obtain within 5 montns, not an 
impossible cccurrence, a decree from the 
Appellate Oourt reducing the amount of 
Rs. 1,000' to Rs. 800. Accordingly to this 
decree, if within the period fixed by the 
Appellate Court, whether this period will 
come to an end at the same time as the 
period granted by tbe original Oourt or 
not, payment has been made the plaintiff 
is entitled to pre-emption on the payment 
of Rs. 800. Now if we construe s. 15 of 
the Oudh Laws Act without any qualification 
as suggested by the learned Pleader for 
the respondents, the failure to pay ks. 1,000 
will deprive the plaintiff of his right to 
pre-emption, that is to say, the decree of 
the original Oourt will hold good inspite of 
the fact that it has been set aside by the 
Appellate Court. To hold this would mean 
that á decree of an Appellate Court 
reducing the amountis a decree on paper 
oniv which does not benefit the appellant 
in the slightest, although he has won his 
appeal.“ One must, therefore, hold that 
B. 15 cannot” be mad -without some quali- 
fication, the minimum qualitication being a 
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proviso that s. 15 does not operate if the 
decree has already been set aside by an 
Appellate Court. 

Tnere remains now the third class of 
cases which differs from-the first class in 
that the decree of the original Court is 
no longer final, because it is subject to the 
decision of the Appellate Court, The 
learned Oounsel for the respondents argues 
that while the appeal is maintainable on the 
date it is filed, it ceases to be socn the 
expiry of tue period for payment fixed by 
the lower Oourt if such payment has not 
been made. The result in such a case as 
pointed outin I. L. R, 7 Lucknow, page 350 
(Bankey Behari Lal v. Abdul Rahman) (1) 
will be most unjust. 

The whole principle of pre-emption is 
that the pre-emptor is entitled to succeed 
ifhe pays whatin fact has been paid by 
purchaser and no more, If what the pur- 
chaser in fact paid was, say, Rs.:00 but 
the lower Court found that it was Rs. 800, 
although the plaintiff would be entitled 
to pre-emption on Ks. 600, he cannot appeal 
unless he first deposited Rs. 800 which he 
may not have at all although he may 
have Rs, 600. lt may be said that the 
Tesult is unfortunate but hard cases make 
bad law, and if that result is unavoid- 
able in view of s. 15 of the Oudh Laws 
Act, the Oourts cannot interfere, and the 
Act must be amended by the legislature. 
There might be something in this conten- 
tion if in every other case s,-13 could 
be applied wit.ouat any qualification, but, 
as | have shown, it cannot be so applied 
in cases where the decision of the Appel- 
late Court modifying that of the original 
Oourt has come into existence before 
the expiry of the period for payment fixed 
by the lower Oourt, As something must 
be read into s, 15, I would read into it a 
proviso to the effect that the section does 
not apply when an appeal has been filed, 
The result would then be that s.15 would 
operate absolutely, if no appeal had been 
filed by the expiry of the period fixed by 
the lower Court, and would not apply when 
there had already been a decision of the 
Appellate Court modifying the decree of the 
fires Oourt, and where there had been n 
decision. 

I will now consider what would be the 
position when the appeal filed before 
expiry of the period for payment was 
allowed to proceed. ‘The first alternative 
would be when the Appellate Court modis 
fied the decree of the original Court. The 
decree of the original Gourt must be 


J 


‘payment of a different sum. 


Ga 


Pd 


.6ventualiy_ dismissed, In such 
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regarded as a whole, as ordering the pay- 
ment of a certain sum on a certain day, 
that is to say, the time fixed for payment is 
the time for payment of that particular sum 
and no o'her sum. The position would then 
be that on a modification by the Appellate 
Court of the sum payable, there would be a 
decision as to the sum payable, but not yet a 
decision as to the time that this particular 
sum was payable, because the decision of 
the original Court fixed a period for the 
The Appellate 
Court would then have to fix a date for the 
payment of the sum fixed by it following 
the principle of the Oudh Laws Act and the 
provisions of O. XX, r.14, Civil P.O. In 
such a cise, E think, the appellant’s decree 
should be that the sum was payable 
within a certain time, and in default of 
payment, the suit would stand dismissed. 
In such a case I think no questionof ex- 
tending the period fixed by the lower Court 
would arise because an extension of that 
period would mean extending the period for 
payment of a sum which in fact the 
Appellate Court has not found due. 

Coming next to the case where the 
Appellate Court does not modify the decree 
of the original Court, we have to consider 
whether a plaintiff is ipso facto entitled to a 
new period for payment on the ground 
that the decree passed by the original 
Court was not final when the period for pay- 
ment expired. To hold this would have 
results which, in my opinion, would be un- 
fortunate. A plaintiff who could not raise 
the money payable would only have to file 
an appealif he wished to extend the period 
during which he collected the money and 
he would not mind much if his appeal was 
: cases [Í 
think that if the Appellate Court dismissed 
the appeal, the result should be held to be 
that the order of the original Court that pay» 
ment should be made within a certain 
period was held valid, and if no payment 
had been made on the dismissal of the 
appeal, the whole suit of the plaintiff would 
fail. Ifthe plaintiff wished to avoid this 
result, he might ask the Appellate Court 
either before filing his appeal or at any time 
subsequently to extend the period for pay- 
ment, and the Court can then consider th it 
application deciding whether it was 
maintainable in law, and whether, if so, it 
should be granted on the merits. I do not 
think it necessary to express any opinion 
as to whether in law such an application 
could be granted as it would involve cən- 
sideration of a difficult point whether there 
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can be extension of a time which has already. 
expired or whether to do so, would be not 
extension of time but a creation of an 
antirely new period. 

I would, therefore, answer the question, 
referred to the Full Bench as follows ; 

“In cases of pre-eription under the Oudh Laws Act, 
the right of pre-emption is not lost when the pre- 
emptor has failed to deposit the amount within the 
period fixed by the trial Court provided that he 
has filed an appeal before the expiry of that 
period”, 

Zla-ul Hasan, J.~( November 21 1939).— 
This is a reference to a Full Bench aris- 
ing out of an appeal against a decree in 4 
pre-emption suit. | 

Two rival pre-emption suits were brought 
in the Court of the Oivil Judge of Unao, 
one by Dulare and the other by the 
present appellant Jai Krishna. On the 
January 31, 1936, the suits were decreed 
on payment of Rs. 6,700 in Oourt to the 
credit of the vendees. Dulare plaintiff was 
given three months’ time from the date of 
the decree to deposit the pre-emption money 
in Gourt and it was provided that if he 
made the deposit, his suit would be deemed 
to have been decreed and that of Jai 
Krishna dismissed. If, however, Dulare 
failed to make the deposit within the time 
allowed his suit was to be deemed to have 
been dismissed and then Jai Krishna 
would have the right to deposit the pre- 
emption money within the next three 
months. Dulare made default and the time 
given to him expired on April 31,1936, The 
present appellant had thus the right toa 
decree in the suit provided he deposited the 
pre-emption money upto July 31, 1936. 
He, however, filed an appeal against the 
‘trial Court’s decree on May 8, 1936, in which 
he challenged the lower Oourt’s finding as 
to the amount payable by him. 

When this appeal came up for hearing 
before a Divisional Bench, a preliminary 
objection was taken on behalf of the 
respondents to the effect that the appel- 
lant having failed to comply with the 
terms of the decree by not depositing the 
pre-emption money within the time allowed, 
he lost his rights under the decree and 
the appeal was consequently infructuous. As 
there appeared.to be a conflict of opinion on 
the point between the Allahabad High 
Court, and this Court and even between 
‘decisions in this province, the learned Judgés 
of the Divisional Bench referred the fol- 
lowing question to d Full Bench :— 


“Where a pre-emption decree directs payment of the 


purchase money within a certain time and the pre- 
emptor makes default in makigg such payment, is the 
right of. pre-emption lost when the pre-emptor has 
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failed to deposit the amount and has filed an appeal 
contesting the amount directed to be deposited, and 
is the appeal incompetent on that account " 

After giving my best consideration to the 
question and considering the points raised 
on behalf of the respondents, | have come to 
the definite conclusion that the question 
must be answered in the negative. 

The learred Counsel for the respondents 
relied on ss.14 and 15 of the Oudh Laws 
Act, which run as follows— 

“14 Ifthe Court find for the plaintiff the decree 
shall specify aday on or before which the purchase- 
money or the amount to be paid to the mortgagee shall 
be paid. 

15, If such purchase money or amount is not paid 
into Court before it rises on that day, the decree shall 
become void, and the plaintiff shall, so far only as 
relates to such sale or mortgage, lose his right of 
pre-emption over the property to which the decree 
relates.” 

The learned Counsel argues that as the 
pre-emption money in the present case was 
not deposited within the time allowed, the 
decree in favour of the appellant became 
void as provided in s. 15. I am in, how 
ever, perfect agreement, if I may respect- 
fully say so, with the observation of the 
learned Judges wto decided the case of 
Bankey Behari Lal v. Abdul Rahman L. L. 

7 Lucknow, 350) (3), that the word 
“decree” as used ins. 15 of the Oudh Laws 
Act must be read as meaning the final 
decree passed in the case, By the expres- 
sicn “final decree’ the learned Judges 
meant in my opinicn not only the decree of 
the Appellate Court but also the decree of 
the Court cf first instance so long as it was 
not appealed against, for it cannot be dis» 
puted that, the finality of a decree between 
the parties thereto ceases aS soon as an 
appeal is filed against it. It would, I think, 
be wholly unreasonable and unjust to give 
the plaintiff-pre-emptor a right to appeal 
against the finding of the trial Court in 
relation tothe amount to be paid by him 
and at the same timeto compel him to 
deposit the amount fixed by the trial Court 
within the time allowed by it, Lowever short 
it may be, on pain of losing bis rights under 
the decree, 


There is yet another reason why the 
terms cf s. 15 of the Oudh Laws Act cannot 
literally be followed. That section was en- 
acted at a time when the provision relating 
to pre-emption decrees contained in O. XX, 
r. 14; Civil P. O. did uot probably exist. 
Rule 14 (1) (b) provides that where the 
Court decrees a claim to preemption in 
respect of the sale of a particular properly 
“ and the purchase money has not been paid 
--into Court, the decree shall direct that on 
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payment into Court of such purchase money. 
togetter with costs ‘if any) decreed against 
the plaintiff, on or before the date fixed 
under cl.(a , the defendant shall deliver 
possession of the property to the plaintiff, 
whcese title thereto shall be deemed to 
have accrued from the date of such pay- 
ment, but that, if the purchase money and 
the costs (if any) are not so paid, the suit 
shall be ‘dismissed with costs. Section 19 
of the Oudh Laws Act obviously contem- 
plates a decree mentioned in the first 
portion of cl. .b) above but not that contain- 
ed in the latter portion. Otherwise it would 
be absurd to say that on failure cf the 
plaintiff to deposit the purchase money, 
the decree directing dismissal of the suit 
in case of default shall also “become void”; 

The learned Counsel for tLe respondents 
places great reliance onthe case of Umrao 
Singh v. Kanwal (A.1. R. 1933 All. 113) (2), 
but the fact of that case were totally differ- 
ent, In that case an appeal had been filed not 
by the plaintiff but by the defendant toa 
suit for pre-emption and it was held that 
the mere fact that an appeal is filed in 
the lower Appellate Court by the defendant 
does not extend the period granted by 
the Oourt of first instance for payment of 
pre-emption money. In the present case 
the appeal was brought by the plaintiff 
preeemptor himself in which he cralleig- 
ed the finding of the trial Court with 
regard to the amount payable by him so 
that the question now before us was not 
before their Lordships of the Allahabad 
High Court in Umrao Singh's case (2) 

Reliance is also placed on the case of 
Ram Dial v Jafri Begam (TO. O., 359, (5), 
in which it was held that a plaintiff in 
a pre-emption case cannot merely by, filing . 
an appeal obtain an extension of the 
time fixed for payment of the price but that 
a Court of Appeal has power to extend the 
time, In this case, too, the question that we 
have to decide did nct arise at all. ; 

The learned Counsel has not been able 
to refer us to any case in which, as in the 
present case, default was made by a 
plaintifi-preemptor who disputed the 
amount which he had been made liable to 
pay and had brought an appeal contesting 
that amount. 


The question whether an appeal brought 
by the plaintiff-pre-emptor after expiry of 
the time given by the trial Court for deposit 
of the pre-emption money would or would 
not become infructuous by his default in 
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making the payment within time does not 
strictly arise in the present appeal, but as 
the question referred to the Full Bench 
embraces such an eventuality also, I have 
no hesitation in holding that even in 
such a casethe appeal would not be 
barred. My reason for coming to this 
conclusion is this: Pre-eemption decrees 
are drawn up in terms of O. XX, r. 114; 
Civil P. C. which lays down tnat the decree 
should contain a provision that in case of 
default by the pre-emptor, his suit shall 
staud dismissed. This being so, an appeal 
by the preeemptor would still be maintain- 
able inspite of time for making the deposit 
having expired before the filing of the 
appeal and in that case the appeal would 
be against the dismissal of his suit on failure 
to deposit an amount which according to 
his case he was not liable to pay. In the 
case of Kodai Singh V. Jaisri Singh (I. L. R. 
13 All., 189) (4) the plaintiff-pre-emptor did 
not comply with the terms of the decree 
and after the expiration of the time fixed 
by the trial Court, filed an appeal against 
it. It was held by a Full Bench that the 
appeal would lie both in respect of the sam 
fixed by the decree to be paid by the 
plaintiff and the discretion of the Court as 
regards the period of time allowed for pay- 
ment. The facts of Khurshed-un-nisa vV. 
Alim-un-nissa, (10 A. L. J., 421) (6) were 
quite similar to those of the present case in- 
asmuch as the plaintiff-pre-emptor did not 
deposit the money but filed an appeal 
against the trial Court's decree and the 
time fixed by the trial Court expired during 
the pendency of the appeal. It was held 
that the condition of payment of money 
itself having been the subject of appeal, 
the suit should not have been dismissed on 
the ground that the condition was not come 
plied with. 


Again in Maslahuddin v. Ram Kishen, 
(40. W. N., 252) (7) the facts were similar 
and not only was the appeal of the plaintiff 
heard but it was held that the Appellate 
Oourt has power to grant extension of time 
for payment of the sum of money decreed 
against him by the Court of first instance, 
‘The consensus of opinion is thus on the 
Side of the view taken in the case of 
Bankey Behari Lal v. Abdul Rahman, 
(1. L. R, 7 Luck. 350) (3) with which I have 
agreed, The case of Imam Din Khan Vv. 
Abdul Sattar Khan (A. I. R. 1924 Oudb, 
102), (1) which was decided by the Judicial 
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Commissioner no doubt favours the respon- 
dents’ case but with the greatest respect I 
am unable for reasons given above to follow 
that decision. 

I would, therefore, answer the question 
referred to the Full Bench as follows :— 

“The right of pre-emption is not lost when the 
pre-emptor has failed to deposit the amount but has 
filed an appeal contesting that amount either before 
or after the expiry of the time fixed by the trial 
Court for the deposit and the appeal is not rendered 


incompetent by reason of his failing to make the 
deposit." - 


Thomas, ©. J.—(December 1, 1939).—The 
facts are stated in theorder of reference 
by the Divisional Bench of which I was a 
member. 

At the time of hearing the appeal a 
preliminary objection was taken by the 
Jearned Counsel for the respondents that 
as the pre-emption money had not been 
deposited within the period allowed by the 
Court, the pre-emptor had lost his rights 
under the decree, and the appeal, therefore, 
was infructuous. Reliance was placed on 
es. 14 and 15 of the Oudh Laws Act. 

The Divisional Bench has referred the 
following question to the Full Bench for 
decision : 

“Where a pre-emption decree directs payment of 
the purchase money withina certain time and the 
pre-emptor makes default in making such payment, 
is the right of pre-emption lost when the pre-emptor 
hasfailed to deposit the amount and has filed an 
appeal contesting the amount directed to be deposit- 


ed, and is the appeal incompetent on that ac- 
count ?" 


The contention of the learned Counsel 
on behalf of the respondents is that the 
word “decree” in ss. 14 and 15 refers to the 
decree of the trial Court, and not of the 
Appellate Court, because no mention of an 
appeal is made. Reliance was placed on the 
case of Umrao Singh v. Kanwal Singh 
reported in (A. I. R. 1933 All. 11s) 
(2)and Ram Dialv. Jafri Begam, reported 
in, 7 O. O., 359 (5). 


In Umrao Singh's case (2) it was held 
that the mere fact that an appeal is filed to 
the lower Appellate Court by the defendant 
does not extend the period granted by the 
Court of first instance for payment of the 
pre-emption money. It is true that a decree 
when under appeal is not final, bat this 
does not mean that a pre-emptor is entitled 
to say that hecan pay the money after 
the Appellate Court has passed an order 
inthe appeal, Thefacts of this case are 
totally different from the facts before us. 
In the Allahabad case an appeal had been 
filed not by the plaintiff, gs is the case 
before us but by the®defendant, In the ` 
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"present-case the appeal was filed by the 
plaintiff-preeemptcr in which he challenged 
the finding of the trial Oourt in respect of 
the amount payable by him, so the ques- 
tion now before us was not before their 
Lordships of the Allahabad High Court. 

In tbe second case reported § in 
7 O. 0. 359 (5) it was held that a plainte 
iff in a -pre-emption case cannot merely 
by filing an appeal obtain an exten- 
sion of tre time fixed for payment 
of the price. A Oourt of Appeal has power 
to extend the time, but in practice it does 
not do so except for some special reason. 
‘In this case also the question which we have 
to decide did not arise. 

~ Ia my opinicn the correct law is laid 
down in the case of Pankey Behari Lal v. 
Abdul Rahman, reported in I L. R. 7 Luck- 
now 350 (3) in which it was held that the 
word “decree” as used in s.15 of the 
Oudh Laws Act must be read as meaning 
the final decree passed in the case. It 
would be contrary to sound principle to 
compel a plaintiff to pay the amount dec- 
reed by the trial Court and to subject him 
to the penalty of losing hisright of pre- 
-emption if he fails to doso when he has 
.a tight to question ihe correctness of the 
‘amount made payable by the trial Ccurt, 
by means of an appeal against it. 
` By the words “final decree” in my 
. Opinicn, it was meant not only the decree 
of the Appellate Court, but also the decree 
‘of the trial Ocurt, so Jorg as it was not 
‘appealed against. It would be hard and 
‘unjustto give the plaintiff pre-emptor a 
-right of appeal against the decree of the 
: trial Court with reference to the amount 
“and then force him to deposit the amount 
‘within the period allowed by the trial 
Court, and that if he did not do Bo, 
then he was to lose his rights under the 
decree. 

- In Khurshed-un-nissa v. Alim-unenissa, 

(10 All. L. J. 421) (6) a suit for pre- 
emption, the decree for possession 
. was made conditional upon the plainte 

_iff paying the purchase money into 

Court within one mcnth. The plaintiff 

- appealed against the condition laid down 

: by the. firet Court. The month expired 

- during the pendency ofthe appeal and 

“the money was not deposited, (as is the 

. ease before us), The Appellate Oourt dis- 

missed the suit on the ground that the 

_condition had not been fulfilled. It was 

: ko that the condition itself having been 


4 


he subject of app&al, the suit should not 
ave been dismissed on tbat ground. 


í. 
w 
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Some cases were cited to show that 
the Appellate Oourt had power to grant 
extension of time for payment of money 
decreed against the presemptor by the 
first Court. 


My reply therefore to the reference is : 

“The right of pre-emption is not lost when the 
pre-emptor has not deposited the amount but has 
preferred an appeal contesting the amount either 
before or after the expiry of the time fixed by 
the trial Court and the eppeal does not become 
infructuous by reason ofhis failing to deposit the 
money.” 


By the Court.—(Dzeember 6, 1939).— 
Our answer tothe reference is : 

“The right of pre-emption is not lost when 
the pre-emptor has not deposited the amount but 
has preferred an appeal contesting the amount 
either before or after the expiry of the time 
fixed by the trial Oourt and the 
become infructuous by reason of his failing to 
deposit the money.” 


Final judgment of the 
Divisional Bench 


Thomas, C. J. and Hamilton, J.—The 
facts of this 
our order of reference dated February 24, 
1939, and we do not think it necessary to rei- 
terate them, 


The following question was referred to 
a Full Bench : 


“Where a pre-emption decree directs payment 
of the purchase money within a certain time and 
the pre-emptor makes default in making such 
payment, is the right of pre-emption lost when 
the pre-emptor has failed to deposit the amount 
and has filed an appeal contesting the amount 
directed to be deposited,and is the appeal incom- 


-petent onthat account?” 


The answerto the above question by 
the Full Bench is as follows: 

“The right of pre-emption is not lost when the 
pre-emptor has not deposited the amount but has 
‘preferred an appeal contesting the amount either 
before, or after, the expiry of the time fixed by 
the trial Court and the appeal does not become 
infructuous by reason of his failing to deposit the 
money.” 

The only other question involved in the 
appeal is the amount of the pre-emption 
money which is to be paid to the vendees, 


The learned Oivil Judge has found that - 
certain items mentioned in the sale deed, . 


Ex. 1, are fictitious. He, therefore, has taken 
the market value ofthe property, which 
and has allowed the 
plaintiff to purchase the property in dise 
pute on payment of that amount. 

The contention of the learned - Counsel. 
on behalf of the appellant is ‘that from ‘the 
sum of Rs. 6,700 the learned Judge should. 


appeal does not, 


appeal are fully stated in - 
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have deducted : 

Rs. A. P, 

* (1) 3,636 0 0 (and not Rs. 3,623 as given 
d in the paper-book. Mr, 
- Seth on behalf of the 
¢. respondents states that the 
: correct amount is Rs. 3,636). 
' (2) 1,168 12 0 


< (3). 200 0 0 
v (3) 500 0 0 


Total 5,504 12 0 


‘ After deducting this amount from 
Rs. 6,700 the balance comes to Ra. 1,195-4-0 
which, according to the learned Oounsel 
for the appellant, should be paid tothe 
vendees. The learned Counsel on behalf 
of the respondents admits that the sum 
ef Ra, 5,504-12 0 has not been paid by the 
vendee with whom it was leftto be paid 
to different mortgagees. 

- Item No.1, Rs. 3,636 was to be paid to 
Mumtaz Aliand Yakub Ali under Ex. 2 
for the mortgage dated January 19, 1921, 
in their favour; Item No, 2, Rs, 1,168-12-0 
wai to be paid to Baijnath under his 
mortgage deed dated May 6, 1925; Item 
No. 3, Rs. 200 was to be paid to Brahma 
Din, and Item No. 4, Ks. 500 was to be paid 
to Ganga Charan and Sat Narain. 

` The contention of the learned Counsel 
on behalf of the respondentsis that if the 
Court accepts Rs. 6,700 as the market 
value of the property, then the pre-emptor 
should be made to pay the amount actual- 
iy paid by the vendees, which is as fol- 
Ows: 





Rs. A, P. 
(1) 1,364 0 0 (which is arrived at after 
i deducting Rs. 3,636 from 
Rs. 5,000, the principal 
2 amount.) 
(2) 182 0 0 paid for revenue, etc. 
(3) 297 0 0 paid for expenses, etc. 
He claims a further deduction of 


Rs. 462-€-0 which was paid towards the 
stamps, expenses for registration and the 
amount paid to Bijai Singh. He also 
Claims interest on Rs 1,364 from August 
5, 1927, up to August 13, 1934. 

. The learned Judge has found that the 
item of Rs. 1,168 1:0 which is included in 
the item of Rs, 4,215, and which was made 
dehanid to Rampal Singh for a promissory 
note alleged to have been executed in his 
favour for. Rs. 1,000, was fictitious, In our 
Opinion the learned Judge has given good 
grounds for holding that this item was 
fictitious. In fact the respondents have 
not challenged this finding of the learned 
Judge. 

_ Tne point for decision is whether the 
-ppellant should be allowed pre-emption 
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on the market value found by the learned 
Judge,or should he be made to pay the 
amount which the vendees have paid. 

_ The learned Counsel for the appellant 
has relied on the decision reported in 
60. W. N. 264,(Zahireuddin v Alt Husain) 
(8) in whichit was held that 

“in a suit for pre-emption where the Court 

arrives at a finding that the price fixed in the 
deed has not been fixed in good faith, itis its 
duty to determine what is the fair market value 
of the property sold... .......it cannot, however, be 
laid down as a broad rule that in all cases the 
Court must treat themoney actually paid as con- 
clusive evidenees of the market value.” 
: The case reported in 19350. W. N, 1348, 
(Lalloo Singh Vv. Jagjiwan Prasad) (9) 
supports the contention of the learned 
Counsel for the appellant in which if was 
held that, if in a suit for preemption the 
price fixed in the sale deed is found to be 
fictitious or not fixed in good faith, the 
Court should fix the fair market value. 
The preeemptor is not entitled to pre- 
emption upon payment of the sum actually 
paid by the vendee even if no notice of 
the intended sale had been given. 

Section 13, cl. (c) of the Oudh Laws Act 

lays down that any person entitled to a 
right ofpre-emption may bring a suit to 
enforce such right in the case ofa sate, 
that the price stated in the notice was not 
fixed in good faith. If, in the case of a 
sale, the Court finds that the price was not 
fixed in good faith, the Court shall fix 
such price as appears to it to be tha fair 
market value of the property sold. This 
section undoubtedly supports the contention 
of the learned Counsel for the appel- 
lant, 
“We are, therefore of opinion that under 
the circumstances of this case, where 
deliberately a fictitious price was entered, 
the Court was justified in taking the fair 
market value of the property sold, and the 
appellant is entitled to pre-empti-n not on 
the amount paid by .the vendees, but on 
the market value, 

By an oversight the learned Judge hag 
not deducted the amount of dehanid 
which was left with the vendees. This 
amount should be deducted from the sum of 
Rs. 6,700. Thus the appellant is entitled 
to the property on payment of Rs. 1,195-4-0, 

Weare of opinion that the respondents 
are not entitled to the sum of Rs 4602-3-0 
which includes the value of stamps and 


l O W N 264; 118 Ind. Oas. 85; A I R 1929 
gah 244; Ind. Rul. (1929) Oudh 421; 4 Luck 


O 1935 O W N 1348; 159 Ind. @as. 609; 19350 L R 
708; 8 R O 193; A I R 1936 Oudh 100, 
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cost of registration. The amount admite 
tedly was spent for registering a fictitious 


deed, and there is no justification why this 
amount should be paid to the respond» 
ents. 


' With regard tothe question of interest. 
Under the circumstances we are of opinion 
that the respondents should not be allowed 
any interest. 

We, therefore, allow the appeal aud dece 
ree the plaintiff's claim on payment of 
Rs. 1,195-4-0 within tbree months from this 
date. The appellant will get proportionate 
costs in both the Courts. If tbe amount is 
not paid within the time allowed, the suit 
will stand dismissed with costs. 

S. Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 40 of 1938 
August 1, 1939 
LRAOH, CO. J. AND KUNHI RAMAN, J. 
5. SOUNDARARAJAN AND oTHERS— 
‘APPELLANTS 
versus . 

KHAKA MAHOMED ISMAIL SAHEB or 

Mzsers. ROSHAN & Oo —RRSPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 92—Confirmation of Court sale— Auction-purchaser 
making adequate bid—No irregularity or fraud— 
Court; if bound to confirm sale, whenat late stage 

else is willing to pay.more. 

The. fact that the sale is subject to the confirma- 
tion of the Court, does not mean that the Court 
shall refuse to accept the highest bid because at 
a later stage some one on second thought says that 
he is willing to pay more. It is only right and 
proper that the sale should be subject to the con- 
firmation of the Court. The condition is a safe- 
guard against irregularity or fraud in connection 
with the sale and against property being sold at an 
inadequate price. ere an auction-purchaser 
“ makes an adequate bid and complies : with all the 
' requirements of the Court and there ia no irregula- 
rity or fraud, he is entitled to have the sale con- 
firmed even though ata late stage, some other per= 
onis willing to pay more, . 
i A. from the order of Gentle, J., dated 
April 11, 1938. 

Mr. C. S. Venkatachariar, for the Appel- 


lants. 
“Mr, V. C, Gopalaratnam, for the Respon- 


dent. .- 


Leach, C. J.—In pursuance of an order 
passed by Gentle, J. in a partition suit on 
the Original Side of this Uourt, a publie 
auction of the estate properties was held 
on September 13, 1937. One of the pros 
perties offered for sale was a house and its 
site known a8 NaPier’s Gardens. A reserve 
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price of Rs. 1,10,000 was fixed and the 
members of the family were allowed to bid 
and set off the values of their respective 
shares. Appellant No. 1, who is a defene 
dant in the suit and a member of the 
family, bid for this property, but when the 
reserve, price was reached, he refused to 
bidfurther. There were higher bids by 
others and the property was eventually 
knocked down to the respondent for 
Rs. 1,12,500. The condition of the sale 
required that the sale should be confirmed 
by the Court. The Commissioners who cone 
ducted the sale reported the result to the 


A 


Court and the sale came before Gentle, J. - 


-for confirmation on April7,1938, Appel» 


lant No. l informed the Court that he would 
like to have the property for himself as it 
had been in his family for a long time, 
The learned Judge having inquired whee 
ther he was, prepared to offer more, the 
matter stood adjourned until April 11, 
when the appellant informed the Oourt 
that he was prepared to offer Rs. 1,15,000. 
The respondent naturally objected to the 
matter being re-opened. He pointed out 
that he was the highest bidder at the 
public auction and that he had complied 
with all the conditions of sale; include 
ing the payment of a _ deposit of 
Rs. 28,000, He contended that it would 
not be proper in these circumstances for 
tre Court to re-open the matter, The 
learned Judge accepted the respondent's 
Contention and confirmed the sale. -The 
appeal is from the order of confirmation. 
The order passed by the learned Judge 
is not open to serious question. The fact 
that the saie is subject to the confirmation 
of the Court dces not mean that the Court 


shall refuse to accept the highest bid . 


because at a later stage some one on second 


thought says that he is willing to pay more, . 


It is only right and proper that the sale 
should be subject to the confirmation of 
the Court. The condition is a safeguard 
against irregularity or fraud in connection 
with the sale and against property being 
sold at an inadequate price. No such cone 
sideration applies here. NO complaint ig 
made of any irregularity .or fraud, and it 
is not suggested that the respondent's final 
bid was inadequate, Having exceeded the 
reserve price agreed upon by the parties 
it could not be said to be inadequate. The 
respondent having made an adequate bid 
and having complied with all the require- 
ments of the Court and there being no 
irregularity, he was entitled to have the 


` 
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sale confirmed. 
missed with costs, 
“ND. 


The appeal will be diss 
Appeal dismissed. 


BOMBAY HIGH COURT 
Second Appeal No. 493 of 1937 
February 6, 1939 
Baavmont, O. J. anp N. J. Wanta, J. 
D. M. JACINTO AND ANoTHER— DEFENDANTS 
—APPELLANTS 


versus 
J., D. B. FERNANDEZ—PLAINnTIFRE— 


NA RESPONDENT 
P Limitation Act (IX of 1908), Art. 182— 

Where there has been an appeal", meaning 0f— 
Civil Procedure Code (Act V of 1998', 0. XX, r.18 
—Order for partition of lands assessed to Government 
revenue referred to Collector for carrying out parti- 
tion — Subsequent application by parties to Judge 
to send decree and papers to Collector— Whether one 
for execution. 

The words “where there has been an appeal”,in 
the last column of Art. 182, Lim, Act, mean an appeal 
fromthe decree sought to be executed, and not an 
appeal from another decree, though made in the suit, 
Where therefore ina suit for partition of immovable 
property, part of it being houee property, and part 
of it being property subject to assessment to Govt. 
revenue, a final decree is passed as to the property 
assessed to Govt revenue, and another final decree 
is subsequently passed in respect of house property 
and against such decree an appeal has been preferred, 
an: application only for execution of decree relating 
to property assessed to Govt. revenue made within 
three years of the disposal of the appeal but more 
than three years from the date of the final decree 
abah to be executed isbarred under Art. 182, Lim, 

ct. 

When an order is made for partition of lands 
assessed to Govt. revenue, the Coart makes an order 
deoreeing partition and directing the parties to be put 
into possession and referring it tothe Collector to 
carry out the partition. When an order in that form 
is made, the Court’s duties are finished, and it is for 
the Collector to partition the property and put the 
parties into possession. Subsequent application by 
the parties asking the Judge to send the decree and 
the papers to the Collector is not an application for 
execution. 


8. A. against the decision of the Assistant 
Judge, Thana, in Appeal No. 192 of 1955. 


Mr. K. N. Dharap, for the Appellaats. 
' Mr. A. A. Adarkar, for the Respondent. 


Beaumont. G. J—This is a second 
appeal from a judgment of the Assistant 
Judge of Thana, which purports to raise a 
question of limitation, but to my mind really 
raises a question of practice in executicn. 
‘The point arises in this way. In 1924 there 
was a suit for partition of immovable 
property, part of it being house property, 
and part of it being property subject to 
assessment to Govt, revenue, That 
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being so, the two classes of property had 
to be dealt with respectively under sube 
g. (2) and subes.(1) of O. XX, r. 18, Civil P. 
©. Accordingly, on May 27, 1925, an order 
was duly made under that rule partitione 
ing the property between the plaintiff and 
the defendants in certain shares, and 
directing that the plaintiff be put in possess 
sion of his share. Then it was directed 
that the partition of the lands assessed to 
Govt revenue be effected by the Collector, 
and of the other property by a Commis- 
sioner to be appointed by the Oourt. That 
order, therefore, was a final decree as to the 
property assessed to Govt. revenue, the 
actual pirtition to be carried out by the 
Collector, and it has been held by this 
Court in Parbhudas Lakhmidas v Shankar- 
bhai (1), that where the Collector is making 
a partition, in a case of this sort, under 
s. 54 of the Code and O. XX, r. 18, it is his 
duty to putthe parties into possession of 
the shares allotted to them. As to the house 
property, the order was clearly a prelimi- 
nary decree. Then on April 2, 1930, the 
Court made a final decree in respect of the 
house property based cn the partition re- 
commended by the Commissioner. From 
the final decree of April 2, 1930, there was 
an appeal which was disposed of on 
January 16, 1931. Then the apolication, 
out of which tha present appeal arises 
which purports to be a darkhast appli- 
cation, was filed on January 9 1931, that is 
to say within three yearsof the disposal 
ofthe appeal, but much more than three 
years after the date of the order of 1925. 
The application relates only to the pro- 
perty assessed to Govt. revenue, and the 
point taken is that the application is barred 
under Art. 182, Lim. Act. Both tha lower 
Courts have held that that Article does not 
apply, because the application was brought 
within three years from the disposal of the 
appeal. They have taken the view that the 
decree of 1930 and the decree of 1¥25 were 
really parts of the same decree, and, 
although the appeal only related to the 
house property, which alone was dealt 
with by the decree of 1930, nevertheless it is 
not negessary, in order to bring into operas 
tion the reference to an appealin Art. 182, 
that the appeal should be from the whcle 
That, I think, would be 
go. But tha answer to that reasoning in 
this case is that itis mot a question of 
appealing from a part of the decree. 
There arehere two distinct decrees. The 
decree of 1930 is a finel decree relating only 
q) 11 B 662, i 
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to the house property, and, in my opinion, 
the filing of an appeal against that decree 
can have no application whatever to the 
period of limitation applicable to the 
execution of the decree of 1925. It is 
perfectly plain on the language of Art. 182 
that the words “where there has been 
an appeal,” in the last column, mean an 
appeal from the decree sought to be 
executed, and notan appeal from another 
decree, though made in the suit. I am 
unable therefore-to agree with the reason- 
ing of the lower Courts. 

But, I think, the lower Courts were right 
in holding that the application is not bare 
red because, in my opinion, thisis not, 
when properly construed, an application in 
execution at all. As Ihave already pointed 
‘out, when an order is made for partition of 
lands assessed to Govt. revenue, the Court 
makes such an order as was made in this 
ease decreeing partition and directing the 
parties to be put into possession and 
referring it tothe Collector to carry out the 
partition. When an order in that form is 
made, the Court's duties are finished, and 
it is for the Collector to partition the proe 
perty and put the parties into possession. 
I am told by Oounsel that it is the practice 
in the mofussil, when an order of that nae 
ture ir made, for the parties to apply 
subsequently to the Judge to cend the 
decree and the papers to the Collector, and 
that the form ofthe application is that of 

„an ordinary darkhast, and my learned 
brother agrees that there is such a practice 
‘in the mofussil. If that isso, I have no 
desire to interfere with the practice, 
which may very possibly have some cone 
‘venience which is not apparent to me. I 
.should have thought myself that the Court 
would send the papers to the Oollector 
without being asked; but, if it is found 
, convenient for the parties to ask the Judge 
', to send the papers tothe Collector, there 
is no objection to that practice continuing, 
‘and, if the parties choose to make the 
application in. the form of an ordinary 
, darkhast, I see no particular objection. 
_But the form of the application cannot 
determine its true nature, and, in my 
` opinion, in a case of this sort, there is 
, nothing for the Court to execute. Asking 
the Court to send the papers to the Oollec- 
“tor is really asking the Judge to do a 
ministerial act. The Judge himself is the 
. person to send the papers to the Collector, 
..and he cannot be asked to make a judi- 
Glial order omhimeelf or his clerk. I think 
that the parties themselves :and the Judge 
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really appreciated this difficulty, because the 
order which the learned Judge made was 
that the execution be transferred to the 
Collector for effecting partition of the 
lands under 8. 54, Civil P. O. which is in 
effect precisely the order which had been 
made in 1925, and there was no necessity 
to repeat the earlier order. The application 
made by the plaintiff prays that out of the 
lands shown in the. schedule, one-fifth be 
given in possession of the plaintiff after the 
same have been partitioned by the Collector 
by metes and bounds, That again is really 
asking for an order in the terms of that 
made in 1925, All that the parties really 
want is a direction to be given by the < 
Judge to his office to send the necessary 
papers to the Collector, and, in my Opinion, 
there is no Article of Limitation relating to 
an application of that sort. The appeal 
must be dismissed with costs.. 


N. J. Wadla, J.—I agree. 
B. ? Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1361 of 1937 
May 12, 1938 < 
BURN, J. 
MANICKAVAGHAKAM CHETTIAR— 
PETITIONER 
versus 


‘OFFIOIAL RECEIVER, EAST TANJORHE, 


NEGAPATAM— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115— 
Lower Court wrongly deciding question as to burden 
of proof—Whether ground for revision. 

It is the duty of the High Court to interfere in revi- 
sion to correct lower Courts when they act perverse= 
ly; it can never be said that it should interfere with 
them in revision merely because they have decided 
wrongly. It is not, any part of the legitimate 
duties of this Court to help lower Oourts to frame 
issues. They alone have jurisdiction to frame the 
issues in the suits which come before them for 
trial, and they have jurisdiction to decide wrongly 
as well as rightly. The wrong decision on question 
which way the burden of proof isto bethrown, is 
not aground for interference in revision. Krist- 
amma Naidu v. Chapa Naidu (3), followed, 158 Ind, 
Oas. 601 (1) and 163 Ind. Oas, 809 (2), not followed. 

. O. R. P. from an order of the Sub-Judge, 


Mayavaram, dated September 27,1937. 
Messrs. T. M. Krishnaswamy Iyer and 
K.V. Ramachandra Iyer, for the Petitioner, 
Messrs. K. Bhashyam Iyengar and T. R. 
Srinivasan, for the Respondent. 


= Order.—It is very clear to me that this 
is not a case for interference in revieion 
under s. 115, Civil P. C. The jurisdiction 
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of the learned Subordinate Judge is not 
questioned. It could not be, since it is 
by law the duty of the trial Court to 
frame the issues. When I ask what is the 
illegality or material irregularity in the 
exercise of jurisdiction, Mr. T. M. Krishna- 
swami Iyer can say no more than that, in 
his view, the burden has been wrongly 
thrown on his clientin issues Nos. 1,3 and 
6. But this, namely, which way the burden 
was to be thrown, was the precise question 
which the learned Subordinate Judge had 
to decide. There is no allegaticn that the 
learned Subordinate Judge has acted per- 
versely or has omitted to consider anything 
which it was his duty to consider. The sole 
complaint against him is that he has 
come to the wrong decision, That, in my 
opinion, can never bea ground for inter- 
ference in revision. With all respect to 
Mockett and Stodart, JJ. whose decision in 
Tripurasundari Cotton Press Co, Ltd. 
Bezwada v. Venkata Gurunadha Ramase- 
shayya (1) and Natesan Chettiar v. Marie 
yayee Ammal (2) have been cited before 
me on behalf of the petitioner, I prefer 
to follow the principles laid down by a 
Full Bench of this Court in Kristamma 
Naidu v. Chapa Naidu (3). It may well 
be said that it is the duty of this Oourt 
to interfere in revision to correct lower 
Courts when they act perversely; it can 
never be said that we should interfere 
witb them in revision merely because they 
have decided wrongly. It is not, in my 
opinion, any part of the legitimate duties 
of this Court to help lower Courts to frame 
issues, They alone have jurisdictioa to 
frame the issues in the suits which come 
before them for trial, and as their Lordships 
of the Privy Council bave so often remark» 
ed, they have juridiction to decide wrengly as 
‘well as rightly. Since there is uot even an 
allegation of perversity against the learned 
Subordinate Judge, I decline to consider 
the questions raised on their merits. I 
am satisied that there is no ground for 
‘interference in revision under s 115, Oivil 
-P, ©. and accordingly I dismiss this 
-petition with costs. 


N.*p, Petition dismissed. 


(1) 69 M LJ 239; 158 Ind, Oas,601; A IR 1935 
Mad. 784; (1935) M W N 728 42L W405; 8RM 
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OE I R1936 Mad. 526; 163 Ind, Oas. 809; 9 R M 
(3) 17 M 410 (F B), 
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CALCUTTA HIGH COURT 
Appeal No. 1586 of 1937 
August 21, 1939 
B. K. MURHBRJEA AND ROXBURGH, J J. 
KISSENLAL MALPANI, ADMI- 
NISTBATOR To EsTaTs or JATHMAL 
MALPANI anp Firm JETHMAL 
KANIRAM—?PLAINTIPF—ÅPPELLANT 
tersus 
TILAK CHANDRA BORA—Devanpbant 
No. 1 AND ANOTHER— RESPONDENTS 

Succession Act (XXXIX of 1925), s. 214—Questton 
whether person holding one of. documents set. forth 
in g. 214 is heir of deceased ‘or not—Administrator, 
if a person claiming on succession to be entitled to 
assets of deceased—Probate—Holder of letters of 
administration not heir to eatate—Grant of letters, 
validity—Court trying claim based on grant, if can 
go behind tt. 

In s. 214, Succession Act, the word “ succession " 
is evidently inserted to except the case where the 
claim to be entitled to the effects of a deceased is 
based on survivorship; it can have nothing to do 
with the question whether the person claiming and 
holding one of thecatalogue of documents set forth 
in s. “14 isan heir of the deceased or not. The 
status and qualifications of the persons so entitled 
are not to be found in an interpretation of the 
word ‘succession’ but in the other provisions of the 
Succession Act itself, orthe other Acts referred to 
in s. 214 under which the grants are made. The 
purpose of s. 214 is merely to make clear that no 
debt to a deceased person can be recovered through 
Court except by a holder of one ofthe documents 
specified, the only exceptions being either where 
the claim is made on survivorship, or where it re- 
lates to rent, revenue or profits payable in respect 
of land used for agricultural purposes. [p. 122, col, 


J 

If the holder of one of the documents enumerated 
in s. 214 is a personal representative, then he is a 
person claiming on succession to be entitled to the 
assets of the deceased. By virtue of s, 211 of the 
Act, every administrator is legal representative of 
the deceased person for all purposes, except in rela- 
tion to property of the deceased which has passed 
by survivorship. Consequently he is a person 
claiming in succession to be entitled to the assets 
of the deceased, [p 123, col. L] 

It cannot be said that the mere fact that the holder 
of letters of administration is not an heirto the 
estate of the deceased, makes the grant invalid, even- 
assuming that the Court before which the claim for 
the debt is made can investigate the question of the 
validity of the grant. Annapurna v. Kallyant (2), 
referred to. 

Quaere.—It is doubtful whether a Court trying a 
claim based ona grant is entitled to go behind the 
grant, 5 

A. from the appellate decree of the Addis 


tional District Judge, Assam Valley District, 
Jorhat, dated June 24, 1937. 


Messrs. Kali Kinkar Chakravarti and 
Manmatha Nath Roy(Jr.), for the Appel- 


lant. 
Mr, Holiram Deka, for 


dents. 
Roxburgh, J.—The plajntiff Kissenlal 
Malpani sued the def€ndant in respect of 


the Respone 
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money due on a promissory note, Ex. 7, said 
to have been given in lieu of an earlier 
promissory note Ex. 6, in favour of his 
brother Jethmal Malpani. Jethmal had 
had a separate business and had lent the 
money on Ex. 6 in the course of this 
business. He died on March 4, 1932, leaving 
two daughters as his heirs. After his death 
the business was run by the brothers of 
Jethmal under the name and style of 
“Jethmal Kaniram”, and in the course of 
such business, one brother, Kaniram, took 
the renewed hand note Ex, 7. It appears 
that the brothers were at one time contend- 
ing that Jethmal’s business was a joint 
family business, but when they endeavoured 
to sue debtors on this basis, they failed, 
and hence Kissenlal obtained ex parte 
letters of administration to the estate of 
Jethmal and he has now instituted this 
suit as (a) holder of letters of administration 
in respect of the estate of the deceased 
Jethmal Malpani, and (b) holder of letters 
of administration for Jethmal's business 
which was continued in the name and 
style of “Jethmal Kaniram” after Jethmal’s 
death. The trial Court found that the 
promissory note Hr, 7 was executed in 
exchange for the former note Ex.6 and 
must go for the benefit of Jethmal'’s estate, 
and that the plaintiff as representative of 
the estate was the holder of the note, and 
therefore decreed tbe suit. The lower 
Appellate Court did not come to any clear 
finding on the facts, but allowed the appeal 
on two grounds, first that, 

“assuming for argument’s sake that the legal heir 
of Jethmal was the beneficial owner of the money 
acknowledged by Ex. 7, even then no one can 
maintain a suit on that promissory note except the 
holder thereof. The fact that the holder has been 
made a party and has admitted that he is only the 
plaintifi’s benamtdar makes no difference." 

The second ground given by the lower 
Appellate Court 1s that as Kissenlal is not 
an heir of Jethmal; he is nota person who 
within the meaning of s. 214, Succession 
Act, 1925, can be said to be ‘claiming on 
succession to be entitled to the effects of 
the deceased person’. As to the first point, 
apparently, the learned Additional Judge 
means to say that the promissory note, 
having been given in the name of the 
firm Jethmal Kaniram. only that firm can 
sue. But the plaintiff's case is that that 
firm so described is the business of Jethmal 
under a different name, and that he is its 
legal representative and{suing as such. This 
isa pure question of fact which the 
lower Appellate Cougt should have decided: 
the facts have been found by the trial 
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Court to be as alleged by the plaintiff. If 
the firm Jethmal Kaniram is not the 
business of Jethmal under another name, 
but is a separate creation of the brothers, 
then no question of benamidar appears to 
arise, and the plaintiff in the capacity in 
which he sues is not entitled to a decree. 
It will be necessary therefore to remand 
the case to the lower Appellate Oourt to 
come to a finding on this point. Asregards 
the second ground, the learned Additional 
Judge relies on an unreported decision of 
this Court in appeal from a previous deci- 
sion of his own in a s>mewhat similar 
case. The case is that of Asharam Poddar 
v. Hanumanbax Mashulal, being Appeal 
from Original Decree No. 39 of 1934. In 
that case the plaintiff relied on a succese 
sion certificate and the suit was dismissed 
on the ground that s. 214 has no application 


‘unless the person applying bases his 
EE succession’. The learned Judges 
added : 


“The section, in oar view, contemplates a claim 
made by a person in the capacity ofa personal re- 


presentative of the deceased person. See the 
case in All. 474 (Raman .Lalji v. 
Hari Da! 4 On the facts of the 


plaint itself, as has already been stated, it is clear, 
that the heirship of Motilal Poddar'a estate lay in 
other persons and not in the plaintiff, who can in 
no sense be regarded as a personal representative 
of the late Motilal Poddar.” 
With great respect to the learned Judges 
who decided that case it must be said that 
they appear to have misinterpreted the 
meaning of the word ‘succession’ as used in 
s. 214. It is evidently inserted to except 
the case where the claim to be entitled to 
the effects of a deceased is based on 
survivorship; it can have nothing to do with 
the question whether the person claiming 
and holding one of the catalogue of docus 
ments set forth ins. 214 is an heir of the 
deceased or not. The status and qualifica» 
tions of the persons so entitled are not to 
be found in an interpretation of the word 
‘succession’ but in the other provisions of 
the Succession Act itself, or the other Acts 
referred to in s.214 under which the grants 
are made. The purpose of s. 214 is 
merely to make clear that no debt to a 
deceased person can be recovered through 
Court except by a holder of one of the 
documents specified, the only exceptions 
being either where the claim is made on 
survivorship, or where it relates to rent, 
revenue or profits payable in respect of land 
used for agricultural purposes. l 


(1) 38 A 474; 34 Ind, Cas. 364; A I R 1916 All 233; 
14 A Ld 677, 
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However it is not necessary to refer this 
Matter to a Full Bench as the present case 
is distinguishable as between one relating 
to letters of administration whereas the 
former case related to a succession certi- 
ficate. In the reasoning given in the above 
case, it is conceded that if the holder of 
one of the documents enumerated in s, 214 
is a personal representative, then he isa 
person claiming on succession to be entitled 
to the assets of the deceased. By virtue of 
s. 211 of the Act, every administrator is 
legal representative of the deceased person 
for all purposes, except in relation to pro- 
perty of the deceased which has passed by 
survivorship. The circumstances in which 
a grant of letters of administration may be 
made in the case of a deceased Hindu may 
be briefly discussed, in view of the objec- 
tion that Kissenlal is not an heir of Jethmal.: 
Under s. 212 (2) it is not essential that 
letters of administration should be taken 
out in respect of the estate of a deceased 
Hindu. Under s. 214, however, no debt 
Can be recovered unless the claimant 
holds one of the documents specified therein 
of which letters of administration is one. 
Under s. 218, letters of administration may 
be given in respect of the estate of a 
deceased Hindu to anyone who is entitled 
to the whole or any part of the estate ac- 
cording to the rules for the distribution of 
the estate applicable in the case of such 
deceased or under sub-s. (3) to a creditor. 
Admittedly, Kissenlal is not such a person, 
but there are the further provisions of 
ss. 253 and 254 which allow for a grant to 
be made to some person other than 
one to whom it would be made in 
ordinary circumstances. A discussion of 
the conditions under which such a 


grant can be made will be found in Ane: 


napurna v. Kallyanit (2) which is a case 
under the corresponding provisions of ss 23 
and 41, Probate and AdministrationA ct, 1881. 
Apart from any other considerations, 
it cannot be said that the mere fact that 
the holder cf letters of administration is 


not an heir to the estate of the deceased’ 
makes the grant invalid, even assuming: 


that the Court before which the claim for 
the debt is made can investigate the quese 
- tion of the validity of the grant. An order 
granting letters of administration is subject 
to appeal, and is further at any -time 
subject to revocation under s. 261 of the 
Act, and itis at least doubtful whether a 
Court trying a claim based on a grant is 


entitled to go behind the grant, but the ques- 
(2) 21 0 164, l 
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tion need not be pursued here, If then the 
debt in- suit is one due to the estate of 
the deceased, the plaintiff is entitled toa 
decree. It may be added that if the Court has 
any doubts and wishes to protect the interests 
of Jethmal’s daughters, thereis nothing to 
prevent in directing a copy of the.decree 
being sent to the Court controlling the 
admin strator under Ohap. VII of the Act, 

For the above reasons tha appeal is 
allowed, the decree of the lower Appellate 
Court is set aside and the case is remanded 
to the lcwer Appellate Ocurt for coming to 
a finding as to whether the promissory note 
in suit was given tothe estateof Jethmal 
in the name of the firm Jethmal Kaniram; 
if the Court finds this to be so, it will 
dismiss the appeal and confirm the de2ree 
of the trial Court, otherwise the appeal 
will be allowed. The plaintiff will get the 
costs of this appeal; further costs will abide 
the resulf, 


B. K. Mukherjea, J.—I agree. 


D, Case remanded. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 3 of 1939 
April 27, 1939 
MULLA, J. 
RAMA PRASAD AND ofuERs-—APPLIOANTS 
LeTsSus 
RAMESHWAR LAL—CREDITOR— 
OpPPOSITE PARTY 

U. P. Encumtered Estates Act (XXV of 1934), 
ss. 10, cl. (4°, 45—Document in support of claim filed 
subsequent to written statement — Discretion under 
8.10, cl. (4) of refusing to receive it in evidence not 
exercised by Special Judge, then — Effect— 
Appellate Court, if has same discretion — Irregu- 
larity committed by Appellate Court whether 
ground for interference in revision — Appeal 
by claimant against order of Special Judge— 
Other creditors, if necessary pariies—Olaim rejected 
by Special Judge allowed by Appellate Court~ 
Priority of claim, if can be determined. 

The power given to the Special Judge under s. 10, 
ol. (9), U. P. Encum. Estates Act, to refuse fo receive 
a document not filed by a claimant along with his 
written statement in evidence is discretionary and not 
mandatory. ; 

Where a document supporting the claim is not filed 
by the claimant along with his written statement but 
is filed subsequently and the Special Judge does not 
exercise his discretion to refuse to receive it in evi- 
dence as contemplated by cl. (4) of s. 10 at that stage, 
it is not open to the Special Judge to refuse to take it 
into account when deciding the case. The Appellate 
Court has thesame discretion under cl. (4)of s. 10 
which the Special Judge has, and seeing that the 
latter has not exercised his discretion, to refuse to 
receive the document in evidence, It is open to the 
Appellate Court to admit it in evidence and to rely 
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upon it. In any case even if it is assumed that there 
Was some irregularity committed by the Appellate 
Court in relying upon the document asa piece of evi- 
dence, it is not material enough to justify interference 
in revision. 

"Where a claimant whose claim has been rejected by 
the Special Judge files an appeal from such order, the 
other creditorsare not necessary parties to the ap- 

eal. a. 

. There is no provision in the U, P. Encum, Estates 
Act, directing the Appellate Court to determine the 
priority of a claim which is rejected by the Special 
Judge, but decreed in appeal, 


- Mr. Ambika Prasad, for the Applicants. 
“Mr, K.N. Gupta, for the Opposite Party. 


- Order.—This is au application in revi- 
Sion under s. 115, Oivil P. O., arising out 
of a proceeding under the Encum. 
Estates Act. The applicants in this Oourt 
were the applicants in that proceeding. 
The Collector passed an order upon their 
application in due course and submitted it 
for decision to the Special Judge of the 
Second Grade at Ghazipur. A notification 
under s. 9, Encum, Estates Act, was 
issued in due course and the creditors of 
the applicants who were invited. to put in 
their claims, filed their written statements. 
One of them was the opposite party, 
Rameshwar Lal. He was shown in the 
application under the Encum. Estates 
Act, as a creditor and it was admitted that 
a sum of Rs. 500 had been borrowed from 
him by the applicants. In his written 
Statement he claimed asum of Rg, 74¢-15-6 
with past and future interest on the basis 
of bahiekhata account. He alleged, how- 
ever, that a sum of Rs. 500 had originally 
been borrowed from him by the applicants 
in Sambat 1988 and in the year 1934, there 
was an accounting between the parties 
and it was found that a sum of Rs, 746-15-6 
was payable by the applicants who accord- 
ingly executed a fresh pro-note for that 
amount on January 30, 1934. It was 


further alleged thatithe pro-note so executed: 


had been lost and hence the claim was 
being made on the basis of bahi-khata 
entries. Extracts from the account books 
were . filed in due course along with the 
written statement and the rokar-bahi was: 
filed at some subsequent stage. Under s. 10, 
sub-s. (2) it is incumbent upon a claimant 
to produce all documents upon which he 
relies before the Special Judge along with 
his written statement or on some later date 
Or dates to be specified by the Special Judge 
from time to time in that behalf. Under. 
cl. (3) of the same section if the document: 
upon which :aeclaimant relies. happens to 
be an: entry in.any book, the claimant:must. 
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produce the book before the Special Judge 
together with a copy of the entry on which 
he relies. The Special Judge shall, there- 
upon, mark the book for the purpose of 
identification and after examining andi 
comparing the copy with the original, shall 
return the book to ths claimant. Olause (4) of 
the same section provides the penalty which 
may be imposed upon the claimant if he 
fails to produce the. account book and a 
copy of the entries on which he relies in 
accordance with the two clauses mentioned 
above. Olause (4) runs as follows : 

“If any document in the possession or under the 
control of the claimant is not delivered or produced. 
by him as required by this section, the Special Judge: — 
may refuseto receive it in evidence on behalf of the 
claimant atthe investigation of the case." 


It appears that the opposite party in this. 
case did not obtain the permission of the 
Special Judge to produce the rokarebahi 
at some date subsequent to the one on. 
which he filed his written statement. It 
does not appear, however, that the Special 
Judge refused “to receive it in evidence. 
as provided for by cl. (4) of s. 10. The 
rokar-bahi remained on the record cf the. 
case; but when the learned Special Judgé 
proceeded to deliver his judgment he 
refused to take it into account on the 
ground that it had not been produced 
along with the written siatement as requ ‘red 
by s. 10, cl. (3). Haviog thus rejected, the 
account book, the learned Special Judge. 
proceeded to hold that there was no evie 
dence to prove the fact alleged by the 
Opposi'e party that there had been an 
accounting between the parties in the year: 
1934 and in consequence thereof a fresh 
prosncte for Rs. 746-1.-6 had been executed 
by the applicant. It is admitted that the 
rokar-baht contains entries which clearly 
establish the fact. The Jearned Special 
Judge finally held that the opposite party’s 
claim was barred by time as pleaded by 
the applicants inasmuch as it had been. 
proved that there was a renewal of the 
original loan as alleged by the opposite 
party. Taking that view of the case, the 
learned Special Judge dismissed the opposite 
party'sclaim. The opposite party appealed 
from that judgment and the learned 
District Judge, Ghazipur, found upon the 
basis of the rokar-bahi that the facts alleged 
by the opposite party which Clearly 
brought the claim within limitation and 
proved beyond any doubt that there was 
a renewal of the original loan in the year 
1934 had been fully. established. He con- 
sequently allowed the appeal and decreed 
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the claim. Hence the present application 
in revision. 

Having heard the learned Counsel for the 
applicants and having fully considered all 
the facts of the’case, I find that there is 
no force in this application. The only 
ground taken by the applicants which need 
be seriously considered is that the lower 
Appellate Court had no jurisdiction to 
admit into evidence the rokar-bahi tendered 
by the opposite party which had not been 
‘produced along with the written statement 
as required by s. 10, cl. 12), Encum. 
Estates Act. I do not find much force in 
this contention because the power given to 
the Special Judge to refuse to receive such 
a document in evidence is discretionary 
and not mandatory. In the present case, 
it may further be pointed out that when 
the rokar-baht was produced before the 
learned Special Judge, he did not exercise 
his discretion to refuse to receive it in 
evidence as contemplated by cl. (4) of 
s. 10. Having failed to exercise his dise 
cretion at that stage, I donot think it was 
open to the learned Special Judge to refuse 
to take it into account when deciding 
the case, In any case even if it is assumed 
that there was some irregularity committed 
by the lower Appellate Oourt in relying 
upon the rokar-hahi as & piece of evidence 
I do not think that it was material encugh 
‘to justify interference in revision. The 
lower Appellate Court had the same discre- 
tion under cl. (4) of s. 10 which the learned 
Special Judge had and seeing that the 
latter had not exercised his discretion to 
refuse to receive the rokar-baht in evidence, 
‘I think it was open to the lower Appellate 
Court to admit it in evidence and to rely 
upon it, 

As regards the other grounds taken by 
the applicants, it is enough to say that they 
do not concern them at all. All that is 
alleged is that the other creditors of the 
applicants should have been made parties 
tothe appeal. In the first place I am not 
-prepared to hold that the other creditors 
were necessary parties to an appeal filed 
by the opposite party whose claim had 
been rejected by the learned Special Judge. 
Learned Counsel for the applicants argued 
that a question of priority might arise in 
‘Fespect of the claim of the opposite party 
which was rejected by the learned Special 
Judge but allowed by the lower Appellate 
Court. That does not, however, affect the 
applicants at all. I may also point out that 
there is really no provision in the Encum, 
Estates Act directing the 
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‘but decreed in appeal. 


- whom only two were majors, 


Appellate: 
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Oourt to determine the priority of a claim 
which is rejected by the Special Judge, 
In any case, the 
applicants’ position is not affected in any 
way, and I do not think that they have any 
legitimate grievance on the ground that 
the other creditors were not made parties 
to the appeal. The result, therefore is, that 
I dismiss this application with costs, 


5. Application dismissed. 


— e 


= MADRAS HIGH COURT 
Oivi! Revision Petition No. 761 of 1937 
August 4, 1939 
Leaoa, O. J. AND KRISANASWAMI AYYANGAR, J. 
COIMBA‘LORE VENKATARAMANA 
VILAS Oo., LTD.—PETITIONER 
versus 
OFFICIAL RECEIVER, COIMBATORE. 
AND ANOTHER—RESPONDENTS 

Insolvency—In insolvency proceedings son accept- 
ing contention that he was personally liable for 
father's debts and that he committed acts of insol- 
vency—Son adjudicated insolvent —Order not appeal- 
ed against —If can be challenged in revision. 

The mere asking for and obtaining of time for 
payment will not make a son personally liable for 
the debts of his father and if he is not personally 
rites he cannot be adjudicated for his father’s 

ebts, 

But where he accepts in the insolvency proceed- 
ings the contention that he was personally liable 
and had committed acts of insolvency and there- 
upon he is adjudicated insolvent and has acquiesced 
in the adjudication and in the administration of 


‘the estate by the Official Receiver, the order of ad- 


judication cannot be challengsd in revision if there 
was no appeal from that order or from the order of 
vesting the property in the Official Receiver, 


O, R. P. to revise an order of the District 


‘Gourt, Coimbatore, dated June 24, 1937, 


Messrs K. S. Desikan and N. R. Ragha- 
vachariar, for the Petitioner. 


Mr. P. Govinda Menon, for the Respon- 
dents. 


Leach, C. J.—One Kandaswami Pillai 
died in 1923 leaving a considerable amount 
of propervy, but large debts. He was sur- 
vived by two widows and seven sons, of 
The eldest 
son was Sivagurunatha. Ono January 16, 
1924, the second son Chidambaram, and the 
widows purporting to act as the guardians 
of their respective sons, granted a powere-of- 


- attorney to Sivagurunatha to administer the 


estate of the deceased. Why it was necs- 


‘sary to execite this power-of-attorney is 
‘not apparent. 


Sivagurunatha was under 
Hindu Law, the manager of the family and 
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lawful guardian of the minors, On Janu- 
ary 18, 1924, Sivagurunatha sold certain 
immovatle property belonging to the estate 
and five days later sold other estate pro- 
perty. On February 22, 1924, a creditor 
applied for his adjudication in insolvency 
on the ground that the two transfers which 
he had effected in the previous month con- 
stituted fraudulent preferences under the 
insolvency law. The application was filed 
in the District Court of Goimbatere and the 
District Judgs dismissed it. An appeal fol- 
lowed to this Court and this Court being of 
the opinion that the case had not been pro- 
perly dealt with on the merits, set aside the 
order of dismissal and remanded the case 
for further enquiry. When the case came 
before the District Judge on remand, Sivas 
gurunatha consented to an order of adjudi- 
catin being passed against him and to an 
order vesting in the Official Receiver the 
properties which his father bad left. Ace 
cordingly orders to that effect were passed 
on August 11, 1926. The Official Receiver 
took possession of the estate and has, to a 
very large extent, carried out the task of 
administration. Nearly all the properties 
have been sold and the creditors have been 
paid eight annasin the rupee. 

The present petitioner is admittedly a 
Creditor of the estate. Ho also claims to be 
a secured creditor under two bonds execute 
ed, respectively, on January 30, 1924, and 
February 21, 1924, but the validity of 
these documents is being challenged by tha 
Official Receiver. On March 18, 1932, the 
petitioner, as a counterblast, filed an 
application for an order annulling the ade 
judication. This application was heard by 
the Subordinate Judge of Coimbatore and 
was dismissed. The petitioner appealed to 
the District Judge, who concurred in the 
order dismissing the petition and conse- 
quently dismissed his appeal. _ He then filed 
& petition asking this Oourt in the exercise 
of its revisional powers to set aside the 
adjudication. When the case was before 
the District Judge, the petitioner contended 
that the «rder was bad because Sivaguru- 
natha had no personal liability in the matter 
and thatin any event the Court had no power 
to order the vesting of the entire estate 
properties in the Official Receiver, On the 
first point the District Judge held that 
there was personal liability because when 
pressed for payment by a creditor Sivaguru- 
natha had asked and obtained time to col- 


lect,the outstandings. On the second point . 


he held that the petitioner could have 


appealed agafst the vesting order, but as he 


“the vesting order set aside. 


had not done go, it was too late to attack it. 
The petition now before us came in the 
first instance before Varadachariar, J. who 
referred it to a Bench because he was 
unable to accept as correct the opinion of 
the District Judge that the mere asking for 
and the obtaining of time to collect the out- 
standings was sufficient to make Sivaguru- 
natha personally liable for his father's 
debts, The learned Judge also considered 
that the language usedin the judgment of 
this Court in Muthu Veerappa Chettiar v, 
Sivagurunatha Pillai (1), in setting aside 
the order dismissing the application for 
adjudication and remanding that applica- 
tion for inquiry was too general in charace. 
ter. 

We are in entire agreement with Varadae. 
chariar, J. that the mere asking for and 
obtaining of time for payment would not 
make Sivagurunatha personally liable and 
if he was not personally liable, he could not 
be adjudicated for his father’s debts. But 
the question of what is the effect of time 
being asked for and granted really does not 
arise in this case. The position here is that 
Sivagurunatha accepted in the insolvency 
proceedings the contention that he was pers 
sonally liable and had committed acts of 
insolvency. What was operating in his mind, 
it is not necessary to inquire. Itis far too 
late in the day for the petitioner to chal- 
lenge the order of adjudication, and the 
same remark applies to his attempt to have 
For over ll 
years he and the members of Sivaguru- 
natha’s family have acquiesced in the ad- 


.Judication and in the administration of the 


estate by the Official Receiver, Had he so 
desired, the petitioner could have challenged 
on appeal both the order of adjudication 
and the vesting order. He accepted these 


‘orders as being proper orders and would. 


not have come into Court to-day ifthe Off- 


‘cial Receiver had not questioned his claim 


to rank asa secured creditor, This is cer- 
tainly not a case in which the exercise of 
the Oourt’s revisional powers are calied for, 


The order of the District Judge was a pro- 


per one and the application for its revision 
must be dismissed with costs. 


N.*D. Application dismissed. - 


(1) 49M 217; 92 Ind, Cas, 603; AI R1926 Mad: 
133; 49M L J697; 22 L W 617; (1926) M W N63, 
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Second Appeal No. 12 of 1937 
February 28, 1939 
avis, J. O. AND TYABJI, J. 
SUGNOMAL KIRPALDAS—Dsren pant 
No, 1— APPELLANT 


Versus 


OHUHERMAL LILARAM— PLAINTIFF 
AND ANOTHER— Derenpant No, 2— 
RgSPONDENTS 

Hindu Law—Debte—Father—Mortgage by, of 
joint family property—Debts not proved to be for 
sllegal or immoral purposes—Property sold in eze- 
cution—Sale completed—Sons held could not challenge 


t. 
` Where the father had mortgaged joint family 
property and in execution ofthe mortgage decree 
the property was auctioned and the sale completed, 
and the sons had failed to show that their father's 
debts were for illegal or immoral purposes : 

Held, that they could not successfully challenge 
the sale which was complete. 

[Case-law discussed.] 


Mr. Dipchand Chandumal, for the Appel- 
lant. 


Mr. Thakurdas Tikamdas, for the Respon- 
dents, 


Davis, J. C.—In the suit out of which 
this appeal arises the minor son of one 
Lilaram sued through his mother, as 
next friend, defendant No. 1, the holder 
of a mortgage decree against the property 
of the joint family mortgaged by his 
father, defendant No. 2, for a declaration 
that his share in the property was not 
subject to the mortgage decree, and for an 
injunction restraining the decree-holder from 
proceeding to execute his decree against it. 


The Subordinate Judge dismissed the plain- 


tiff’s suit holding that the son’s share in the 
property was liable to besold in execution 
as the son was under a pious duty to pay 
his father's debts, but in appeal the 
Assistant Judge granted the minor plaintiff 
an injunction restraining the decree-holder 
from executing the decree against the 
Plaintiffs share “gua mortgage debt” as 
the learned Judge puts it. The principle 
of the learned Judge’s decision appears to 
be that there is a difference between a 
secured and an unsecured debt, and that 
while the decree-holder can proceed against 
the father's share as a mortgagee or secured 
creditor, he can proceed against the son's 
share only as a simple creditor for the 
balance of the moneys due under the 
Personal covenant of the father to pay. 
The learned Judge relies upon a decision 
pf this Oourt in Gangaram Ramdas vy. 
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Lalumal Chandumal (1). In that case there 
was a suit fcr partition, and the plaintiff, 
the son, wished to obtain his share free 
from all liability for the debts of his father, 
which were neither illegal nor immoral, 
incurred by his father in two mortgages. 
The trial Court held that as the mortgage 
was not foran antecedent debt, the share 
of the father only was liable; the first 
Appellate Court, however, held that the 
family property including the son’s share 
could be attached and sold, not as property 
mortgaged but as property of the son liable 
to pay his father's debts, but that it could 
not be so attached after partition and during 
the father’s lifetime. That Court also dis- 
missed the appeal. In second appeal, how- 
ever, tbe Bench of this Court held that the 
decree-holders cuuldin execution attach and 
sell the share of the son, not in enforcement 
of the mortgage debt but in enfcrcement 
of the personal liability of the father under 
his perscnal ccvenan'. The learned Judges 
Baid (p 458¥,: 

“The second ground on which the learned Assist- 
ant Judge has proceeded is likewise based on an 
erroneous view of the nature of the decree passed in 
favour ofthe appellants in the mortgage suit, 
That decree was the usual preliminary mortgage 
decree and reserved liberty to them to apply for a 
personal decree against the father In the event of 
the sale proceeds ofthe right, title and interest 
of the father inthe mortgaged property proving 
insufficient, it was open to the appellants to apply 
for and enforce their claim for the balance against 
the father personally and in execution of an order 
passed in that behalf to attach the share ofthe son. 
The proceedings for enforcement of the personal 
liability of the father could have been taken by the 


appellants under the decree obtained by them had 
they not been restrained by an ad interim injunc- 
tion from enforcing it.” 

In short, as the learned Advocate for 
the- respondents admits, the only differ- 
ənce is that if the view is taken that 
the mortgage decree can be executed as 
such against the s n's share as well as 
the father’s, one execution application only 
is necessary, while if the son's share can 
only be attached in satisfaction of the 
personal debt of the father, two execution 
applications are necessary. The final order 
of the Bench of this Court was (p. 462*): 

“We, accordingly, vary the decree of the trial 
Court and passa decreein favour of the plaintiffs 
for partition of the share claimed by him in the 
property but provide therein that before that share 
is given to him, the appellants are entitled to recover 
the amount due to them as a secured claim against 
the share of the father and are entitled to the 
balance duetothem as an unsecured claim out of 
the property before such partition takes place,” 

In that case also, the learned Judges 

(1) 24 BLR 451: 125 Ind, Oas., 39; AI R 1930 
Sind 138; Ind. Rul, (1930) Sind 151, 
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set out and followed two out of the five 
propositions, the second and the fifth, 
laid down by their Lordships of the 
Privy Council in Brij Narain v. Mangla 
Prasad (2), at pp. 138, 139 and summed 
up as follows (p. 455®): 

“The second and the fifth propositions apply to 
the present case. The debts of the father were 
held to be neither illegal nor immoral, and whether 
there was a partition between the father and his 
son or not, it was open to theappellants to enforce 
payment of their debts out of the whole of the 
family property during the lifetime of the father, 
although their right to enforce itas a mortgage 
claim was limited tothe interest of the father in the 
family property and nothing more.” 

A later case of this Court in one way 
nearer in point is Bhagwandas Jivandas 
v. Radhakishin Lilomal (3), where a Bench 
of this Court held that the shares of minor 
members of a joint Hindu family business 
would be liable for debts incurred in the 
course of that business and that their 
interests could be conveyed to a purchaser 
in an auction sale in execution of a mor! gage 
decree even though the minors were not 


parties to the suit and even though the 


suit were not brought against the manager 
as magager. But the case before us is 
rather different. The debts incurred— 
though itis not proved they were incurred 
for immoral purposes—were not debts 
incurred in the course of the joint family 
business, and the case governing this case 
before us is rather the casein Brij Narain 
v. Mangla Prasad (2). 

The question whether the second of the five 
propositions there laid down apply to secured 
as well as to unsecured debts has been 
the subject of much discussion and some 
disagreement in three cases of the Allahabad 
High Court: Gajadhar Pande v. Jadubir 


Pande (4), Jagdish Prasad v. Hoshyar Singh’ 


(5) and Jahan Singh v, Hardat Singh (6), 
In Gajadhar Pande v. Jadubir Pande (4), 
the Bench held that the sons could not 
get a declaration that a mortgage and 
auction sale were not binding on them 
because the mortgage was not for legal 
necessity and they were not impleaded in 

(2) 51 I A 129 at pp. 138, 139; 77 Ind, Oas. 689; 
A I R1924 PO 50; 46 A 95; 21 A LJ 931;46 M L 
J 23:5P LT 1; 280 W N 253; (WA MW N 
68; 19L W 72; 2 Pat. LR 41; 10 O&A L R 82; 
33 M L T 457; 26 Bom, LR 500; 11 OL J 107; 1 
O W N 48; 41 OL J 232;1 PLR 1994 (PO), ` 

(3) 305 L R42; 164 Ind, Oas. 69; A I R 1933 Sind 
87; 9RS 37 


(4) 47 A 122; 85 Ind, Oas, 31; A I R1925 All, 

160; 22 ALJ 980. 
5) 41 A136; 115 Ind, Oas, 775; A IR 1928 All, 

596; 26 A LJ 1289; Ind, Rul, (1929) All, 439 (F B). 

_ (6) 57 A 357,152 Ind, Cas, 487; AI R1935 AN; 

247; (1934) A LJ 10189 7 R A 340, 
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the mortgage suit. They could only succeed 
by showing that the debt was tainted with 
immorality, and the Bench held that “debt” 
in the second of the five propositions 
included a secured debt and that the 
share of the sons could be sold in execu- 
tion of the mortgage decree in satisfaction 
of the mortgage debt. 

In Jagdish Prasadv, Hoshyar Singh (5), 
while Sulaiman, O. J. adhered to his view 
that in the second of the five propositions 
“debt” included a secured debt, the other 
Judges took a different view holding that a. 


secured debt or mortgage debt was not: 
included. But it is to be observed that’ 
in this case the auction sale had not yet: 
In the third case, Jahan; 
an auction: 
sale had taken place and the sale had: 


taken place. 
Singh v. Hardat Singh (6), 


been confirmed as in this appeal now before 


us and Sulaiman, O. J., not only re-affirm-: 


ed his previously expressed opinion that 
“debt” in the second proposition includes 


secured debt but made it clear that where. 
an auction sale had taken place and been’ 


confirmed, whether the property had or 


had not passed out of the possessicn of: 


tha family or whether the auction-purchaser 
was a stranger or not, the sons could not 
challenge the auction sale. 

It would appear that the view of 
this Courtin Gangaram Ramdas `v. Lalumal’ 
Chandumal (1), is that “debt” in the second. 
of the two propcsitions does not include. 
secured debt but that decision does not bind: 
us in this case for the facts are different., 
In the case in Gangaram Ramdas Ve 
Lalumal Chandumal (1), there was no. 
auction sale. Here there is an auction sale’ 
which has been confirmed; and the matter. 
assumes a different aspect when the pro. 
perty has been sold in execution of a. 
decree. Their Lordships of the Privy: 
Council in Suraj Bansi Koer v. Sheo 
Prasad Singh (7), quoted with approval the. 
following view taken by them in Muddun. 
Thakoor v. Kantoo Lall (8): i 


“A purchaser under an execution is surely not 
bound togo back beyond the decree to ascertain 
whether the Court was right in giving the decree or 
having given itin putting up the property for sale 
under an execution upon it. It has already oz2en 
shown that ifthe decree was ® proper one, the in: 
terest of the sons as well as the interest of the 
fathers in the property although it was ancestral, 
were liable forthe payment of the father’s debts; 
The purchaser under the execution was not bound to. 
go further back than to see if there was a deore 
against the fathers, that the property was properly 


(7)5 O 148 6 1A 88; 4Sar. 1340 L R 226; 3 
Suther, 539; 2 Shome, L R 242 : 


(PO. l 
(8) 1 I A 32l;:14 BL-R-187; 2 WR 56; 3 Bani ~ 
380 (P O), 


\ 
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liable to satisfy the deoree, if the decree had been 
given properly againet them ; and having inquired 
into that and having bona fide purchased the estate 
under the execution and bona fide paid a valuable 
consideration forthe property, the plaintiffs are not 
entitled to come in and set eside all that has been 


done under the decree and execution and recover 
back the estate from the defendant.” 


We think, therefore, trat as the plain- 
tiff in this case, the son, has failed to 
prove the father’s debt was for an 
illegal or immoral purp: se, he cannot ‘now 
successfully challenge the sale which is 
complete. Ws think the learned Appel- 
late Judge did not distinguish between a 
case whe:e the property had been sold in 
execution of the decree and a case where 
it has nol been sold, We think, therefore, the 
trial Judge was right in dismissing the 
suit and we think his judgment should be 
restored. We allowths appeal with costs 
accordingly. 


D. Appeal allowed. 
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Full Bench 
Letters Patent Appeal No. 4 of 1039 
_ October 11, 1939 
Niyoat, POLLOCK AND GRURR, Jd, 
MADHUKAR— APPELLANT 
` VErsSus8 
Shri SATI GODAWARI UPASANI 
MAHARAJ AND OTHERS— RRSFONDENTS 

Letters Patent (Nag.), cl. 10 — Leave to appeal 
under Letters Patent, whether necessary im case of 
appeal from judgment of Single Judge passed in 
exercise of his original or first appellate jurisdiction 
—Oivil Procedure Code (dct V of 1908), ss. 96, 100, 
104— Right of appeal from decree of Single Judge to 
High Court is not governed by s. 96 or s. 100 or 3. 104, 
but by Letters Patent—Interpretation of Statutes—No 
contradictory construction, 

Leave to file an appeal under the Letters Patent 
is necessary only for an appeal from a judgment 
passed by a Single Judge in the exercise of hisap- 
pellate powers in second appeal but not for those 
which are passed by him in the exercise of his 
original or first appellate jurisdiction. [p. 130, col. 
2.) l 

|Oase-law reviewed.] 

The right of appeal from a decree of a Single Judge 
tothe High Oourt is not governed by s. 96 ors. 100 
or 8. 104 of the Oivil-P. O., but by cl. 10 of the Letters 
Patent. The Code makes no provision for an appeal 
within the High Court, that isto say, from a Single 
Judge of the High Uourt. 33 ind. Oas. 745 (D, 
Sabhapathi Chetti v. Narayanaswami Chetti (2) and 
17 Ind, Oas.739 (3), relied on. [p, 129, col. 2.) 

A construction that involves reading two suceessive 
sentences as flatly contradicting each other must be 
avoided, if possible. 


Lu. P. A, from the appellate order of the 
High Oourt presided in’ hy the Hon. Mr. 
Justice Bose, dated september 15, 1937. 
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Mr. J. R. Chandurkar with Messrs. V. K. 
Rajwade and N. B. Chandurkar, for the 
Appellant. 


Mr. M. R. Bobde with Mr. V. V. Kelkar, 
for Respondent No. 1. 


Opinion 


Niyogi, J.—In First Appeal No. 104 of 
1935, Bose, J. passed an order appointing 
a Receiver pending the appeal. The party 
aggrieved by that order preferred an 
appeal under cl. 10 ofthe Letters Patent 
of this Court. The appeal came on for 
hearing before the Division Bench where 
the respondents raised ,an objection to the 
appealon the ground tnat it was filed 
without any certificate from the Judge who 
passed the order declaring that it was 
a fit case for appeal. That raised a ques» 
tion of consiruction of the terms of para. 10 
of the Letters Patent and that question 
has been referred tothis Bench for cons 
sideration. 

The respondent’s contention isthat any 


‘appgal including first or second, preferred 


under cl. 10 of the Letters Patent is antene 
Single 
Judge waose judgment is appealed from, 
that the case is a fit one for appeal. In 
Our Opinion the condition as tothe certins 
cate is applicable only to those judgmenis 
Which are passed by a Single Judge in 
exerc:se of nis appellate powers in second 
appeal and to no other appeals. 

Ulause 10 of the Letters Patent defines 
the appellate jurisdiction of the High 
Court vis-a-vis the judgment passed by a 
Single Judge of that Court. [t should be 
observed that the Oivil P. O. does not 
make any provision in this behalf. The 
right of appeal from a decree of a Single 
Judge to the High Oourtis not governed 
by s. 96 ors. 100 ors. 104 of the Oivil P. U. 
but by cl. 19 of the Letters Patent. As 
pointed oat in Debendra Nath Das v. 
Bibudhendra Mansingh (1), Sabhapathr 
Cnetti v. Narayanasumi Chetti (2) and 
Behram Jung (Nawab) v. Haji Sultan Ali 
Shustry (3) the Code makes no provision 
for an appeal within the High Qourt, 
that is to say, from a Single Judge of the 
High Court. This right of appeal depends 
on the special provision made in tue 
Onarter. Section 4 of tne Uivil P. OC. 
provides that the Uode does not alfact any 
special jurisdiction or power conferred, 


(1) 43 O 90; 33 Ind, Cas, 745; A IR 1916 Cal 
3 


(2) 25 M 555, o 
(3) 37 B 512; 17 Ind. Oas. 739; 14 Bom, L R 1206, 
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or any special form of procedure pres- 
cribed by or under any other law for the 
time being in force, Since the special 
jurisdiction or power is conferred on the 
High Court by cl. 10 ofthe Letters Patent, 
the provisions in the Civil P. O. regarding 
appeals cannot come into operation in 
regard toan appeal from a Single Judge 
of the High Court to the High Oourt. 

The meaning of cl.10 will be clear when 
the contents in that clause are marshalled 
inthe form as under; 


PART I. 

We do further ordain 
that an appeal shall lie 
to the said High Court 
of Judicature at 


PART H, 

Not being a judgment 
passed in the exercise 
of appellate jurisdic- 
tion in respect of a 
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Nagpur from the judg- 
ment of one Judge of 
the said High Oourt 
or one dudge of any 
Division Court pursu- 
ant to section one 
hundred and eight of 
the Government of 
India Act. 


decree or order made 
in the exercise of ap- 
pellate jurisdiction 
by a Court subject to 
the superintendence of 
the said High Court, 
and not being an order 
made in the exercise 
of revisional jurisdic- 


tion, and not being a 
sentence or order pass- 
ed or made in the 
exercise of the powers 
of superintendence 
under the provisions of 
section one hundred 
and seven of the 
Government of India 
Act, or inthe exercise 
of criminal jurisdic- 
tion. 


PART III. 

And that notwithstanding anything hereinbefore 
provided an appeal shall lie to the said High 
Court from a jadgment ofone Judge ofthe said 
High Court or one Judge of any Division Oourt 
made inthe exercise of appellate jurisdiction in 
respect of a decree or order made in the exercise 
of appellate jurisdiction by a Court subject to the 
superintendence of the said High Oourt where the 
Judge who passed the judgment declares that the 
case if a fit one for appeal.” 

The question is whether the qualifying 
clause detached as Part lll above should 
be readin relation to Part I or PartI, 
It cannot relate to Part I for the obvious 
reason that jt predicates nothing about 
the subject-matter of Part I, but on the 
contrary expressly mentionsa judgment 
of one Judge of the said High Oourt, etc., 
made inthe exercise of appellate juris- 
diction by the Court subject to the super- 
intendence of the said High Court which 
words cecur in the part of the text ene 
closed within the brackets. The qualify- 
ing clause therefore must refer to Part IT 
only and not to Part I. The judgments 
described in Part II are excepted from the 
purview of Part I and consequently they 
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become non-appealable. Part III contains 
a counter-exception in respect of a judg- 
ment passed by a Single Judge in second 
appeal included in Part II and makes it 
appealable subject to the condition that 
the Judge who passed the judgment 
declares that the case is a fit one for 
appeal. It is thus clear that the class of 


judgments falling in PartI are uncon- 
those mentioned in 


ditionally appealable, 
Part II except judgments passed in second 
appeal are absolutely non-appealable and 
the judgments indicated.in Part MI, that 
is those passed in. second appeals are 
made appealable subject tothe condition 
that they are declared fit ones for 
appeal.- 

It therefore follows that leave to file an 
appeal urder the Letters Patent is neces- 
sary only for an appealfrom a judgment 
passed by a single Judge in the exercise 
of his appellate powers in second appeal 
but not for those which are passed by him 
in the exercise of his original or first ap- 
pellate jurisdiction. 

The history of cl, 10 cf the Letters fatent 
also ccnfirms this conclusion. It corres- 
pondstocl150f the Letters Patent of 
Calcutta, Bombay and Madras, cl. 10 of the 
Letters Patent of Allahabad, Lahore and 
Patna and cl. 13 of tha Letters Patent of 
Rangoon. These clauses were amended 
in 1928. Before the amendment, there was 
an unqualified right of appeal’ from any 
judgment of Single Judge whether 1t was 
passed in exercise of the original or First 
or Seccnd Appellate jurisdiction. The 
effect of the amendment made in 1928 is 


‘to exclude the right of appeal frema 


judgment passed by a Single Judge sitting 
in second appeal unless the Judge who 
passed the judgment grants a certificate 
‘thatthe case isa fit one for appeal. In 
Sonachalam Pillai v. Kumarave lu Chettiar 
(4), Pedda Jeeyangarlavaru v. Krishna» 
macharlu (5), Gokal Chand V. Sanwal Das 
(6), Har Dial Shah v. Secretary of State 
(7), Shibba Mal v. Rup Narain (8) and 
L. Dawson V. J. Hormasji-(9) which were 


(4) 47 M 316; 79 Ind, Oas. 109; 46 M L J 138; (1924) 
M W N 167; 19 LW 427; A I R 1924 Mad, 597. 

(5) £0 M 380; 100 Ind, Cas. 157; 52 M L J161; 38 M 
L T 1; (1927) M W N 248; 25 LW 511; A IR 1937 
Mad, 398. 

(6) L L 348; 55 Ind. Oas, 933; 12 P W R 1920; 79 P 
L R 1920; 2 Lah, L J 32; A I R 1920 Lah, 326. 

(1) 3L 420, 69 Ind, Oas, 428; AIR 1923 Lah, 
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(8) 10 L 132; 111 Ind, Oas, 274;29 P L R571; AIR 
1928 Lah, 904. ; i 
x (910R 189; 137 Ind, Oas. 444;;Ind. Rul, (1932) Rang, 
124; A1R 1932 Rang. 96, .: a ee 


ka . 


. viz, that an appeal shall 
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cases decided before the amendment of 
1928, no question wus ever raised as to the 
hec2ssity of a certificate. Since the amend- 
ment £1928, however, this question arose 
in various High Oourts in Rum Charan 
Goldar v. Hamid Ali (10), Sardar Ali v. 
Dilimuddin (11), Ba lruddin v. Sitaram 
Vinayak 112), Mathurabhai Patel v. 
Nadiad City Municipality (13), Baiu 
Harshet Shetye v. Shrikrishna Gobind (14) 
aid Ram Sarup v, Kaniz Ummehani (15), 
In Ram Charan Goldarv. Hamid Ali (10) 
the question came up before a Bench of 
five Judges including Rankin, O. J. The 


Question was whether under the Letters 


Patent of 1928 the grant of a certificate 
was necessary in the case of two Judges 
composing a Division Beach differing in 
opinion. Inthe course of the discussion 
Rankin, C. J. observes at p. 510* that as 
regards the judgment of a Single Judge 
no appsal shall lie from a judgment 
passed in the exercise of jurisdiction to 
hear appeals from appellate decrees, 
but that the rule is subject to an exception, 


case where the Judge who passed the judge 
ment declares that the case isa Gt one for 
appeal. In Sardar Ali v. Dalimaddin (11) 
it is pointed out that the effect of the 
amendment of the Letters Patent which 
came into effect in 1928 ia that there is 
no right of appeal from the decision of a 
Single Judge sitting ia second appsalia 
the absence ofa certificate from him that 
the case is a fit one for appeal. In Badrude 
din v. Sitaram Vinayak (12), Mathurabhat 
Patel v. Nadiad City Municipality (13) 
and Balu Harshet Shetye v. Shri Krishna 
Gobind (14) the same view js expressed. 
In Ram Sarup v. Kaniz Ummehani (15) 
an appeal was filed from an order ofa 


‘Single Judge ofthe High Court modify- 


ing an order of injunction and an objec- 
tion wastaken thatthe appeal was not 
tenable with a certificate of the J udge who 

(10) 56 O 507; 112 Ind, Oas. 493; AI R 1988 Oal. 
819; 32 O W N 1153; Ind, Rul. (1929) Oal. 253 


(E B). 
(11) 58 O 512; 113 Ind. Cas. 43; 48 OL J150; 320 
W N 1130; A I R 19:8 Cal, 640 (S B). 
(12) 52 B 753;114 Ind, Oas. 244; 30 Bom. L R 
ATi I R 1928 Bom. 371; Ind. Rul, (1929) Bom. 


(13) 31 Bom. L R 473; 118 Ind. Oas, 798; A I R 1929 
Bom, 241; Ind. Rul. (1929) Bom. 494. 

(14) 54 B 331; 125 Ind. Qas. 431; 32 Bom. LR 
189; A I R 1939 Bom 224; Ind, Rul. (1930) Bom, 

(15) I L R (1937) All. 386: 167 Ind. Oas,'653; AIR 
1937 All 165; (1936) A LJ 1326; 9 R A 562; 1937 A L 
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passed the order under cl. 10 of the 
Letters Patent. That contention was over 
ruled on the ground that under cl. 10 an 
appeal lies from the judgment of the 
single Judge ofthe High Oourt in every 
case in which the judgment is not passed 
in the exercise of appellate jurisdiction 
in respect of an order made in the exer- 
cise Of appellate jurisdiction by a Oourt 
subject to the superintendence of the 
High Court, that is, not being a second 
appeal or revision or exercise of power of 
superintendence. | 

From the authorities reviewed above it 
is clear that the necessity for a certificate 
indicated incl. 10 of the Letters Patent 
arises only in respect of appeals preferred 
from judgments ofa Single Judge in the 
exercise of his second appellate jurisdiction 
and in no other case. It is but proper 
that there should be such a restriction 
imposei on appeals from decrees or orders 
passed in second appeal in view of tha 
policy ofthe law which puts an end to 
litigation after the stage of second 
appeals. Clause 10 of the Lettere Patent 
provides for third appeals in exceptional 
cases and leaves it to the discretion of 
the Single Judge from whose decision a 
third appeal is intended to be preferred, 
to decide whether or not a particular case 
18 of an exceptional nature. 

In the case of judgments _ passed by a 
Single Judge exercising his original or 
first appellate jurisdiction the party has 
unqualitied right of appeal to the High 
Court. It is pertinent to observe that 
s,111 of the Oivil P. O. precludes appeal 
to His Majesty in Oouncil from the decree 
or order of cne Judge of a High Court, 
Oonsequently the only remedy left to the 
aggrieved party is to appeal to the High 
Oourt; since in first appeal, the decree or 
order is liable to be attacked both on 
points of fact and law,it is inconceivablo 
that there should be any intention to 


fetter the party's right of fling a first 
appeal. 
My opinion is that the condition of 


certificate thata case is fit one for appeal 
applies only to those decraes or orders 
which are passed by a Single Judge in the 
exercise of his second appellate jurisdiction 
and to no other cases. 


Pollock, J.—The question referred to 
us for decision is whether an appeal will 
lie to this High Court, as of rjght and with- 
out leave to appeal, from the decision of 
& Single Judge of this Gourt passed in 
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first appeal. This depends upon the con- 
struction of cl.10 of the Letters Patent. 
The first part of that clause provides that 
an appeal shall lie tothe High Court 
against all judgments of a Single Judge 
of this Court except judgments passed in 
second appeals or orders passed in the 
exercise of revisional jurisdiction or under 
s. 107 of the Govt. of India Act, or in the 
exercise of criminal jurisdiction. The next 
part goes onto provide that an appeal 
‘shall lie from the judgment of a Single 
Judge passed in second appeal. Then 
come the words, “Where the Judge who 
passed the judgment declares that the 
case is a fit one for appeal”, The ques- 
tion is whether these words qualify both 
the preceding parts or only the second 
part. 

Ifthe words qualify the second part 
only, the clause may be ronghly paras 
phrased as follows : j 

“An appeal shall lie from the judgmentofa 
Single Judge, exceptfrom a judgment passed in 
second appeal or in revision, etc. 

Provided that an appeal shall lie from a judg- 


ment passed insecond appeal, where the Judge 
declares the case to be fit one for appeal.” 


On the other band, if the words qualify 
both the preceding parts, the clause may 
be roughly paraphrased as follows: 

“An appeal shall lie from the judgment of a 
Single Judge, except froma judgment passed in 
second appealor in revision, etc, and notwithstand- 
ing this, an appeal shall lie from the judgment of 
a Single Judge passed in second appeal : 

Provided that no appeal shall lie 
the Judge declares the case to 
appeal,” 

I find it quite impossible to accept the 
second interpretation, for this would mean 
that the framers of this clause included 
second appellate judgments inthe first 
part of the clause merely in order to 
execute them in the second part. If that had 
been their intention, it would have been 
very much simpler to frame the clause 
on the following lines : 

“An appeal shall lie from the judgment of a Single 
Judge, except from a judgment passed in revision, 


except where 
be & fit one for 


etc. 

Provided that no appeal shall lieexcept where 
the Judge declares the case to be a fit one for 
appeal.” 


A construction that involves reading 
two successive sentences as flatly cone 
tradicting each other must be avoided, 
if possible, and I have no doubt that 
the correct interpretation is to read the 
provision about leave to appeal as apply- 
ing cnly to judgments passed in second 
appeals. 

That thise was, the intention of the 
‘framers fs clear from, the history of this 
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clause. Ordinarily in thé older High Courts 
there was an unrestricted right of appeal 
against judgments passed by a Single 
Judge in second appsal. The Civil 
Justice Committes in their report of 1925 
strongly condemned the system whereby 
the High Court was obliged to entertain 
the same appeal twice and recommended 
that the Letters Patent should be amended 
on the lines of the Letters Patent of the 
High Oourt of Rangoon, which bad then 
been recently established, so as to take 
away the right of a third appeal except 
in cases where the Judge certified the 
case to bea fit one for appeal. There was 
no suggestion that the right to appeal 
against the judgment of a Single Judge 
passed in first appeal orin the exercise of 
original jurisdiction should be taken 
away, and, so far as I am aware, the 
clauge, as now amended, has never been 
construed by any other Oourt so as to 
take away such aright. The construction 
that I place upon this clause is supported 
by the decisionsin Balu Harshet Shetye 
v. Shri Krishna Gobind (14) and Ram' Sarup 
It was apparent- 
ly assumed jn Maung Po Myttv. Maung Po 
Sin. (16). 

The question whether the order of Bose, J. 
in this particular case, appointing a 
receiver, is a judgment, within the mean- 
ing of cl. 10, has not. I understand, been 
referred to us for decision, 

I agree that the reference should be 
answered as proposed by Niyogi, J. 


Gruer, J.—I have always held the view 
thatin cl.10 of the Letters Patent, the 
phrase “Where the Judge who passed . 
the judgment declaresthat the case is a 
fit one for appeal” applies only to the 
cases mentioned in the second part of that 
clause. This seems to me the only logical 
way of construing the whole, and when the 
history of the clause is traced, it- is the 
only possible interpretation. lam fortified 
in my opinion by the arguments we have 
just heard, which have been lucidly set 
forth in the opinions of Niyogi and 
Pollock, JJ. I concur with them in the 
answer they give to this reference, 


D. Order accordingly. 


(16) 9 R 31; 131 Ind. Oas. 729; Ind, Rul, (1921).Rang, 
153; A IR 1931 Rang. 147 (F BJ) | 
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_ , BOMBAY HIGH COURT 
Oriminal Revision Application No, 190 
of 1939 
August 4, 1939 

Bgaumont, ©. J. AND Sen, J. 
R. K. NAIK—Acoussp—AppPhicant 
versus 
EMPEROR—Opposite Party 

Bombay Local Boards Act (VI of 1923), s. 136— 
Protection clauses in Act, propriety--Officer of 
Board delivering false bditll—Prosecution under 
s. 420, Penal Code (Act XLV of 1860)—Protection 
of s. 135, if can be claimed. 

The protection clauses which are so commonly 
inserted in Acts conferring powers on public 
authorities or their officers arenever intended to pro- 
tect a dishonest rascal from the consequences of his 
rascality. They are only intended to protect people 
who from excess of zeal or negligence or other causa 
exceed their powers, ; 

An officer of the Board delivering a false bill 
deliberately is not acting or purporting to act in 
pursuance of the Act. If, therefore, he is prosecuted 
under s. 420, I. P.O, he is not protected by s. 136, 
Bombay LocalBoards Act, 181 Ind, Oas, 317 (2), dis- 
tinguished. 


Or. R. App, against the order of the Ses 
sions Judge, Dharwar. 


Messrs. P, B. Shingne and S. R, Purule- 
kar, for the Applicant (Accused.) 


Mr. R. A. Jahagirdar, Govt. Pleader, 
for the Crown. 


Beaumont, C. J.~—Tais is a revision 
application from an order of the District 
Judge of Dharwar. The applicant was ap- 
pointed Administrative Officer of the 
Dis' rict Local Board of Dharwar and it was 
partof his duty to inspect schools under 
the L3cal Board. He was entitled to draw 
travelling allowance under the Bombay 
Civil Service Regulations and if in his 
travels he hired a motor car he was entitled 
to draw travelling allowance at the rate of 
four annas a mile, but if on the other hand 
he used his own car, the rate was only three 
annas a mile. The charge against him is 
that ha delivered travelling bills claimiag 
allowance at the rate of four annas a mile, 
that is in effect representing that he had 
travelled in a hired car whereas in fact he 
had travelled in his.own car. He is charged 
unders. 420, I. P. O., with cheating by 
delivering a bill representing that he 
travelled in a hired car suppressing the fact 
that he had travelled in his own car. He 
claims that the charge against him must be 
dismissed under s. 136, Bom. Local Boards 
TAA 1923, which provides-so far asm terjal 

a 

“no prosecution shall be commenced against any 
Local Board or any officer of a ! ocal Board, for any- 
thing done, or purporting to have been done, in pur- 
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suance of this Act, or any other law for the time being 
in force which entitles or requires a Local Board or 
officer or other persons so acting to exercise any 
powers or perform any duties” 

without giving the notice therein specified 
which admittedly has not been given. For 
the purpose of this application, we must 
assume that fhe charge is well founded, 
though naturally we express no opinion 
upon that point. 

Looking at the matter apart from autho- 
rity, I must confess that I should have 
thought that it was impossible to say that 
an officer of the Board delivering a false 
bill deliberately was acting or purporting 
to act in pursuance of the Act, His duty 
under the Act would be at the highest to 
deliver a true bill, and when he proceeded 
to deliver a false bill, he was not acting 
under the Act, nor I should have thought 
purporting to act under the Act. In my 
view, these protection clauses which are 
so commonly inserted in Acts conferring 
powers on public authorities or their officers 
were never intended to protect a dishonest 
rascal from the consequences of his rasca» 
lity. They are only intended to protect 
people who from excess of 292] or negli- 
gence or other cause exceed their powers, I 
think that view of sections of this nature 
has prevailed in England, s3e particularly 
the law asstated in 26th Vol, of 2nd Edn. 
of Halsbury’s Laws of England, p. 296 and 
the cases cited by Sir Lawrence Jenkins in 
Ranchordas Morarji v. The Municip ıl Com- 
missioner for the City of Bombay (|), in 
which case the learned Ohief Justice 
followed the Eaglish view. It is, however, 
true that the every case of this nature 
must ultimately turn upon the construction 
of the particular Act by which the protec- 
tion is given. Dewan Bahadur Shingne on 
behalf of the applicant has referred us to a 
recent decision of the Federal Oourt in Hori 
Ram Singh v. Emperor (2), in which the proe 
tection afforded by s. 270, Govt. of India 
Act, 1935, was considered. There were two 
charges in that case to which it wis alleged 
that the protection applied, one under 
s. 409, I. P. O, for criminal breach of trust, 
and the other under s. 47/-A, for falsifica- 
tion of a register. The Court held that in 
respect of the charge under s. 40), the 
protection did not apply because the whole 
of the act of criminal breach of trust was 
not necessarily performed by the accused 

(1) 25 B 387; 3 Bom, L R 158, 

(2) A IR 1939 F O43; 181 Ind. Oas. 317; 40 Or. 
L J 468; 11 R FO 60; (1939) M WN 497:5 BR 
68%; 1939 O L R 3:8; 50 LW 95; 2) P LT 539: 
(1939, 2 M L J 23 Sup; 41 Pe L R G80; 430 WN 
F Ọ 50; (1939) F O h 159 FC, 
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in his official capacity, but they held that as 
the whole of the act complained of under 
8. 477-A was performed by the accused in 
his official capacity, the protection applied 
to the charge under that section, So that 
the Federal Ccurt, differing from the High 
Court of Lahore from which the appeal 
was preferred, considered that a deliberate 
falsification of accounts was an act done 
in purported execution of a statutory duty. 
The decision of the Federal Oourt does not 
govern the present case, because the Court 
there was dealing with s. 270, Govt. of 
India Act, whereas this case arises under 
s. 136, Bom. Local Boards Act, 1923, and 
the charges in that case were not under 
s. 420, I, P. O.. Assuming, however, that the 
reasoning in respect of the charge under 
B. 477A of the Federal Qourt is correct, it 
dces not apply to the present case for two 
reasons. In the first place the accused was 
nct bound to claim any travelling allowance 
at all. If he did claim a travelling allow- 
ance, he was bound to put in a bill, but any 
public servant who chocses to do so can use 
his own car for cfficial work without claims 
ing to be paid for go doing. On this point 
the applicant relies on r, 31 (2) of the 
Bombay Primary Education Rules, 1924, 
which provides : 

“At the first meeting of the School Board ineach 
month, there shall be placed before the meeting for 
its approval statements of the movements on duty 
of the Chairman and of members who have performed 
journeys on duty under the orders of the School 


Board and the official diary of the Administrative 
Officer with their travelling allowance bills,....” 


It is argued that the rule makes it com- 
pulsory upon tte Administrative Officer to 
deliver a travelling allowance bill. But, in 
my opinion, the rule only means that the 
travelling allowance bill must be delivered 
if travelling allowance is being claimed, 
There is nothing inthe rules which compels 
the Administrative Officer to claim travel- 
ling allowance if he does not desire to do so. 
Therefore, the delivery of his travelling 
allowance bill was not aduty imposed upon 
him by the Act, In the second place, it 
seems to me clear that the charge of cheat- 
ing by suppression of the fact that the 
accused owned a motor car involves an act 
outside the accused's official duties. He 
was not under any statutory duty to refrain 
from stating to the Board that he possessed 
and used his own car. The charge is more 
analogous to a charge under s. 409 than to 
a charge under s. 477-A, because a part of 
the ingredients of the charge is not in any 
way concerned with the official duties of 
the officer. In our opinion, the judgment of 
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the learned Sessions Judge refusing to 
stop the prosecution was right, and the 
application must be dismissed.’ 


Sen, J.—I agree. 


S, Application dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 1282 of 1937 
April 5, 1939 
HENDERSON AND LATIPUR RARMAN, JJ. 
RAY SATISH CHANDRA SEN BAHADUR 
AND OTHERS—APPELLANTS 


versus 
SYAMSUL HAQUE, Moxrtrar— 
RESPONDENT 

Bengal Estates Partition Act (V of 1897), s. 94— 
Notice under, informtng proprietors that they would 
have to pay revenue according to kistbandi attached 
thereto— Proprietor not entering into engagement— 
Those kists held formed kists referred to in 3. 2, Bengal 
Land Revenue Sales Act (XI of 1859). 

The latestday of payment has nothing to do with 
the proprietor and nothing to do with the Collector. 
It depends upon the Board of Revenue and may be 
altered from time to time. The kistsin the notices 
under s. 94, Beng. Est, Parti. Act are fixed and cannot 
be altered except by agreement. 

ere the proprietors by notice under s. 94 were 
informed that they would have to pay in accordance 
with the kistiband? attached thereto and were called 
upon to enter into an engagement, but they bad not 
entered into engagement : 

Held, that those kists must from the very nature of 
the case be the kists referred to ins, 2, Bang. Land 
Rev. Sales Act. Ifthe sale preceeded upon the basis 
that those were not the kists under s. 2 but the latest 
day of payment under s, 3, the sale was premature 
and was without jurisdiction. 


A. from the appellate decree of the Sube» 


Judge, Third Oourt, Dacca, dated Jan- 
uary 25, 1937. 


Messrs. Atul Ch. Gupta and Jitendra Kr. 
Sen Gupta, for the Appellants. 

Messrs. Gopendra Nath Das, Abul 
Quasem and Abdul Alum, for the Responds 
ent. 


Henderson, J.—This appeal is by the 
plaintiffs. They were proprietors of a Ze 
annas 15 gandas share in a certain estate 
in the district of Dacca. They opened a 
Feparate account, There were subsequent 
partition proceedings as a result of which 
their separate account was formed into a 
new estate which was given the number 
16751 on the roll of the Dacea Oollectorate, 
Revenue was fixed at Rs. 15-10-6 to be 
payable in two instalments, Rs. 10 in 
January andthe balance in March, It may 
be noted that this revenue is greater than 
that attached to their previous separate 
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account. The plaintiffs went on paying 
revenue a8.before. Their case is that they 
did not know that the partition had been 
given effect to and a new estate was creat- 
ed.- Itis difficult to see what object they 
could have had in behaving in this way 
if they really knew of it and for my part 
I should have no difficulty in accepting 
their explanation. Be that as it may, the 
esta'e naturally fell into arrears and was 
brought to sale and purchased by the 
respondent. The plaintiffs then instituted 
the present suit inorder to get the sale set 
acide. They failed in both the Courts 
below and now appeal to this Court. The 
first ground urged in support of the appeal 
is the sale was without jurisdiction because 
it was premature. This point depends on 
the old troublesome question whether the 
January and March kists are the kist days 
under s. 2 or the latest days of payment 
under s. 3 of the Act. The learned Munsif 
relied upon the entries in the touzi register 
which go to show that the kist day referred 
to is the latest day of payment under s. 3. 
There is no other evidence in support of 
this case. Itisnot at all clear from the 
judgment of the learned Subordinate 
Judge in appeal on what exactly he relied 
in reaching his decision. However it can- 
not be disputed that the estimate of this 
evidence made by the learned Munsif was 
correct and there is no doubt that accord- 
ing to the entries in the touzi ‘register, 
these two days are the latest days of pay- 
ment under s. 3. The question is whether 
the entries in the register are right or 
wrong. 

Oa the other side the plaintiffs produced 
Ex. D which is a certified copy of the 
notification under s. 94, Est. Parti. 
Act. With great respect to the learned 
Subordinate Judge, it appears to me that 
he has misconceived the nature and the 
legal effect of this notice. Section 94 pro- 
vides that the Collector is to deliver pose 
session of the separate estates. He is to 
give notice to every proprietor informing 
him of the date from which separation will 
take place when he will. be separately 
liable for the amount of land revenue 
specified in the notice. The notice is also 
to call upon him to enter. into a separate 
engagement. Section 95 provides that 
from the date specified in the notice, 
‘each separate estate will be bcrne on the 
revenue roll as a distinct estate separately 
liable for the amount of land revenue 
assessed upon it. The proprietor will be 
~so liable whether he has entered into a 
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separate engagement or not. In the pre- 
sent case the plaintiffs did not enter 
into an engagement. They are, therefore, 
liable for the separate revenue of the 
newly separated estate from the date 
specified inthe notice. The present estate 
is item No, 14 in the notice. The plaint - 
iffg ware informed that they would have to 
pay in accordance with the kistiband: 
attached thereto and were called upon to 
enter into an engagement. ‘Those kisis 
must, from the very nature of the case, 
be the kistsreferred to in 8. 2. | 
Mr. Das has argued that it was possible 
to insert the latest day of payment under 
s. 3 instead of the kists under s. 2. It 
is really quite meaningless to insert the 
latest days of payment under s. 3 into 
a kabuliat executed by the propietor. The 
latest day of payment has nothing to do 
with the proprietor and nothing to do 
with the Collector. It depends upon the 
Board of Revenue and may be altered 
from time to time. These kists in the 
notices under s. 94 are fixed aud cannot 
be altered except by agreement. It may 
well be that when the proceedings under 
8, 94 .were being conducted, the Revenue 
Officer might hava had the latest day of 
payment in his mind. We are not coacerne 
ed with that. Weare only concerned with 
the legal effect of what was done. We 
have no doubt that the only possible intere 
pretation of the notice under s. 91 is that 
these kist: are the kists referred to under 
s. 2 of the Act. As the sale proceeded 
upon the basis that these were not the 
lists under s. 2 but the latest day of pay- 
ment under s. 3, the sale was premature 
and was without jurisdiction. lt is, there= 
fore, not necessary for us to consider whe- 
ther the appeal should be remanded in 
order that the Gourt may determine whe- 
ther any injury was caused to the plaintiffs 
by the irregularity in connecticn with the 
notice under s. 6. The appeal is allowed. 
The decrees of the Courts below are set 
aside. The plaintiffs will be given a decree 
as prayed for with costs in all the Courts. 


Latifur Rahman, J.—I agree. 


D. Appeal allowed. 
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_ OUDH CHIEF COURT 
Second Oivil Appeal No. 76 of 1937 
December 20, 1939 
Zis-UL Hasan AND RADHA KRISHNA, JJ. 
KUNWAR YUSUF ALI KHAN AND OTHERS 
— DEFENDANTS— APPELLANTS 
versus 
MOHAMMAD KAZIM ALI KHAN— 
PLAINTIFF—RESEONDENT 

Limitation Act (IX of 1908), a. 12 (2)—“ Time 
requisite "—Party to suit or proceeding required 
to do nothing for purpose of decree being drawn 
up—Time between date of judgment and date of 
signing of decree, if can be excluded. 

There is nothing in s. 12 of the Lim. Act which 
says that time requisite isnot so because an ap- 
plication for copy has not been made. In those 
cases where the decree of the trial Court must 
follow upon the judgment without the parties to 
the suit or proceeding being required to do anything 
for the purpose of the decree being drawn up, an 
appellant is entitled to the exclusion not only of 
that time which is spent between the date of his 
making an application for copy and the date on 
which the copy is ready for delivery but also to the 
time spent between the date of the judgment and 
the date of the signing of the decree, excepting 
when the portions of the said two periods overlap 
in which case, that time should be excluded only 
once. Bent Madhub Mitter v. Matungini Dassi (1) 
followed. [p. 137, col. 1.) 

[Case-law reviewed.) 


S. O. A. against the order of the District 
ti of Lucknow, dated Novemberi 1R, 
1936. 7 


Mr. M. H. Kidwai, for the Appellants. 
Mr, K. K, Topa, for the Respondent. 


Judgment.—This is a defendants’ 
appeal arising out ofa suit for accounts 
consequent on the dissoluticn of a part- 
nership which was alleged to have occurred 
.on August 31, 1931. 

The trial Court passed a preliminary 
decree for accounts, The defendants went 
up in appeal and the lower Appellate 
Court keld that the appeal had been 
filed beyond time and dismissed it. An 
application under s, 5 of the Lim. Act 
for admission of. the appeal after the 
. period of limitation was also rejected by 
the lower Appellate Oourt. The question 
of limitation in the Court below arose out 
of the following facts :— 

The judgment of the trial Court was 
delivered on May 14, 1936, but the decree 
was not signed till May 23, 19385. An 
application for copies of the judgment 
and decree was made by the defendants 
on May 22, 1936, which were ready on 
July 2, 1936, The appeal was actually 
filed in Oourt on July 31, 1936. 

The defepdants-appellants’ contention 
was that time bêtween May 14, 1936, the 
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date on which the judgment was delivered 
and May 23, 1936, the date on which the 
decree was signed, should be excluded 
under s. 12(2)of the Lim. Act as “time 
requisite for obtaining a copy of the 
decree”. The lower Appellate Court held 
that under the said section, no time prior 
i May 22, 1936, could be excluded in 
aw. 

In appeal before us the learned Coun- 
sel for tle defendants appellants has 
raised. the same contention, that is that 
time between May 14, 1936, and May 23, 
1936, should have been excluded in com- 
puting the period of limitation prescribed 
for an appeal in the lower Appellate 
Court. It is further contended that his 
application under s. 5 of the Lim. Act 
should have been allowed. 


The learned Oounsel for the appellant 
has relied upon Beni Madhub Mitter v. 
Matungini Dassi (I. L. R. 13 Calcutta, 104) 
(F. B.) (1) and Ram Asray Singh v. Sheo- 
nandan Singh (35 Ind. Cas. 868, (F. B.) (2), 
cf the Patna High Court. 

- On behalf of the respondent reliance 
has been placed upon Becht v. Ahasan- 
a) Khan (I. L. R. 12 Allahabad, 461) 
(3). 
The question in controversy turns upon 
whether the time that elapses between 
the date on which the judgment is deli- 
vered and the date on which the decree 
is actually signed can be included inthe 
“time requisite for obtaining a copy of 
the decree”, which occur in s. 12 of the 
In. Lim. Act. -The object of this section 
is to exclude such time taken in obtain- 
ing acopy of the decree as is beyond 
the control of the appellant. Their Lord- 
ships of the Privy Couacil in J. N. Surty v. 
T.S. Chetiyar Firm (L. R. 55 I. A., 161) (4), 
in interpreting the word “requisite” have 
observed as follows: A 

“The word “requisite” isa strong word ; it may 
be regarded as meaning something more than the 
word “required.” Itmeans “properly required,” and 
it throws upon the Pleader or Counsel for the 
appellant the necessity of showing that no part of 
the delay beyond the prescribed period is due to 
his default. 

But for that time which is taken up by his 
opponent in drawing up the decree, or by the offi- 
cials of the Court in preparing and issuing the two 
documents, he is not responsible.” 


(1) 13 0104 (F B). 

(2) 35 Ind. Oas. 868; 1P LJ 573;1 PLW 35; 
(1917) Pat, 21; A IR 1916 Pat, 267 (F B). | 

(3) 12 A 461; A W N 1890, 149 (FB). 

(4) 55 IA 161; 109 Ind. Oas. 1; A IR 1928 P O 
103; 50 WN 479; 47 OLJ 510; $6 A LJ 65%; 32 
O WN 845; 30 Bom. LR 84236 R323; 5ML J 
696; 28L W. 207 (P O). 
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Now this interpretation by their Lord- 
ships of the Privy Council in our opinion 
shows that the time requisite is not res- 
tricted to the time taken by the applicant 
personally but also refers to the time 
taken by the office in proper cases, 
` It has to be borne in mind that in 
some cases, e. g., a suit for partition ora 
suit for mesne profits it is necessary for 
a party to the suit to file a stamp or 
court-fee in order to enable the office to 
prepare a decree but ordinarily the parties 
to the suit have nothing to do in the 
matter of the preparaticn of the decree. 
It is the duty of the Oourt to have a 
decree prepared in as short a time as 
possible and to sign it. From tke ob- 
servations of the Privy Council quoted 
above, it follows that at any rate in those 
cases where the drawing up of tle decree 
depends entirely upon the officials of the 
Court, the appellant is not, answerable 
for the time spent between the date of 
the judgment and the signing of the 
decree. Another aspect of the question 
which has to be borne in mind is that 
till the decree is signed, no copy thereof 
can be issued and there is no legal ob- 
ligation on a litigant to apply for a copy 
of the decree which has not been signed 
and of which no erpy can be issued 
because it has not come into existence 
for want of signature. The fsilure of the 
appellant to make an application for 
copy prior to the signing of the decree 
is entirely immaterial in view of the 
consideration mentioned above. In our 
opinion there is nothing in s. 12 of the 
Lim. Act which says that time requisite 
is not so because an application for copy 
has not been made. In our view in those 
cases where the decree of the trial Court 
must follow upon the judgment without 
the parties to the suit or proceeding being 
required to do anything for the purpose of 
the decree being drawn up, an appellant 
is entitled to the exclusion not only of 
that time which is spent between the date 
of his making an application for copy and 
the date on which the copy is ready for 
delivery but also to the time spent bete 
ween the date of the judgment and the 
date of the signing of the decree, excepte 
ing when the portions of the said two 
pericds overlap in which case that time 
should be excluded only once, 

We now prcceed to examine the Oase- 
law on the point. 

In Beni Mathub Mitter v. Matungini 
Dassi (1. L. R. 13 Calcutta, 104) (1), a Full 
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Bench consisting of five Judges held ona 
consideration of the meaning of s. 12 of 
the Lim. Act, and s. 541 {now O. XLI, 
r. 1(1)] of the old Civil P. O., that in case 
where the decree was not signed on the 
date the judgment was delivered, the decree 
was not in existence till the date on which 
it was signed aud in such cass, it would 
be unfair to compute the period of limita- 
tion from the date on which the judgment 
was delivered The facts of tbis Full 
Beach case were that the judgment was 
pronounced on July 17 1883, The decree 
was in fact signed on July 23, 1883, 
The appellant applied for a copy on 
August 3, and obtained it on August 11. 
He filed his appeal on August 30, 183, 
which was held to be in time. 

This case was followed in fam Asray 
Singh v. Sheonanian Singh (39 Lid. Vas. 
p. 878-1 Patna Law Journal, 573. F. B.) (2). 
In this case the judgm<nt of the first 
Appellate Court was pronounced oa Janus 
ary 4, 1916. The decree was not signed 
till January 8. An application for copy 
of the judgment and decree was made on 
Febiuary 17,1917, and on the same date 
notice was given to the applicant for 
the number of folios required for the 


copies. The folios were filed on Feb- 
ruary 22, 1916, and copies were 
ready for delivery on February 24, 


The applicant received the copies on the 
last mentioned date and filed his appeal 
in the High Vourt -n April 14, 1915. The 
appeal was within time if limitation was 
calculated from January 8, the date 
on which the decree was signed and the 
appellant was allowed to deduct all the 
time that elapsed between the date of the 
filing of the application fcr copies and 
the delivery of the same. Sir Edward 
Chamier, O. J. followed the above Full 
Bench ease of the Oalcatta High Oourt on 
the ground that the practice in the Paina 
High Court was to follow Full Bench 
eases of the Oalcutta High Court and held 
that the period of limitation should be 
calculated from the date on which the decree 
was actually signed. 

We may here refer to a decision of their 
Lordships of the Privy Council in Pra- 
matha Nath Roy V, Lee (L. R. 49 I. A. 307) 
(5), wherein it appears that the Full Bench 
case of the Calcutta High Court reported 
in Bent Madhub Mitter v. Matungina Dassi 


(5) 49 I A307; 68 Ind, Oas. 900; 31 MLT 193; 
AIR 1922P 0352; 4U PL R(@O)103;43 M L 
J 765; 270 W N16; 21 A LJ 148; 370 LJ 86; 
18 LW 56; (1923) M W N 526; 49 C 999 (P ©). 
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(I. L. R. 13 Calcutta, 104) (1), was referred 
to with approval, although cn merits the ap- 
Pellant was not allowed the benefit of the 
exclusion of the whole period on the ground 
that it was his duty to apply for the draw- 
ing up of the order and he had been guilty 
of Jaches in not so applying. According 
to the practice prevailing on the original 
side of the High Court a decree or order 
is not drawn up unless one or other of 
the parties applies for the drawing up of 
the same and the appellant is entitled 
as of right to the exclusion of the 
time from the date of the judgment 
to the date when the decree is drawn up 
provided that no part of the delay is due 
to his default or laches. In the above 
Privy Oouncil case the plaintiff did not 
apply for the drawing up of the order. 
After fourdays the defendant was entitled 
to apply himself. He allowed several days 
to elapse before he actually made such 
an application and their Lordships of the 
Privy Council held that he was guilty of 
leches, 

From this decision of their Lordships 
again ib is inferable that where the decree 
or order is to be drawn up without re- 


ference to the parties, the party appealing ` 


is entitled to the exclusion of time between 
the date of the judgment and the date on 
which the decree is signed. 

We may also refer to a recent case of 
the Calcutta High Oourt in Sudhansu 
Bhusan Pandey v. Majho Bibi (A. I, R.1937 
Calcutta, 732) (6), in which Biswas, J. 
noted the difference between the practice 
on the original side of the High Oourt 
and that of Courts in the Mufassil. On 
the original side steps have to be taken 
by the parties to have the order or decree 
drawn up, 80 the question of promptitude 
on ‘the part of the appellant in taking 
steps became material but in the Mufassil 
the signing of the decree is not dependent 
at all upon any action of tte parties. It 
is the duty which is made obligatory on 
the Court and the learned Judge, there 
fore, held that where the Mufassil Oourt 
draws up and signs the decree later than 
the judgment and on such signing the 
decree the party affected thereby applies 
for. its copy within 30 days therefrom and 
after ob‘alning the copy of the decree 
files an appeal, then the appellant is entitl- 
ed to exclude the time between the date 
of the delivery of judgment and the date of 
Signing the decree. 

- (6) A IR 1937 Cal. 732; 176 Ind. Cas, 361; 42 O 
WWN 72; 11R.O92, °. 
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Coming to the Allahabad High Court, 
in Parbati v. Bhola (I. L. R. 12 Allahabad, 
79) (7). Sir John Edge, C. J., who deliver- 
ed the judgment, observed as follows 
with regard to the Full Bench case of the 
Oaleutta High Court : 

“In my opinion, epplying s. 12 of the Lim. Act 
to such acase, allowance should be made for the 
time between the date when a judgment was pro- 
nounced and the date when the decree was signed, 
if the delay in signing the decree delayed the 
applicantin obtaining a copy of the decree, and not 
otherwise. In such a case as that itwould clearly 
be, within the meaning of s. 12,time which was 
requisite for obtaining acopy of the decree, because 
a copy ofthe decree could not be obtained until 
the decree was signed by the Judge.” 

In that case the judgment of the Court 
below had been delivered on March 29, 
1887, but the decree had not been signed 
until April 1, 1887. The plaintiff-appel- 
Jant applied for a copy of the judgment 
and decree on April 15, 1887, As no ap- 
plication for copies had been made until 
April 15, 1887, it was held that 

“in no sense was the applicant delayed in ob- 
taining acopy ofthe decree by the fact that the 
decree was not -signed by the Judge onthe date 


the judgment was pronounced, but was signed on 
Aprill.” 

Consequently the period between 
March 29 and April 1, 1887, was not 
allowed. 


In Bechi v. Ahsanullah Khan (1. L R. 12 
Allahabad, 461) (3), emphasis was laid upon 
the word “obtaining” and it was held that 
in computing the pericd to be excluded 
under s. 12 of ihe Lim. Act from a period of 
limitation, the “time requisite for obtain- 
ing a copy” does not begin until au 
application for copies has been made. If, 
therefore, after judgment, the decree ree 
mained unsigned, such interval was not 
to be excluded from the period of limitae 
tion unless an application for copies had 
been made. 

In the-Patna High Court we have already 
referred to Ram Asray Singh v. Sieonandan 
Singh (35 Indian Cases 868) (2), in which the 
view of the Oaleutta High Oourt was 
followed. We may further refer to a 
recent Full Bench case reported in 
Gabriel Christian v, Chandra Mohan Missir 
(I, L. R. 15, Patna at page 284) (8). In this 
case the Full Bench consisted of seven 


Judges and it was held as follows: 

“The result isthatno period which may be under 
the control ofthe appellant between the date upon 
which judgment is pronounced (which is the date 
of the decree under the Civil P.O) and the date 
on whichthe appeal was filedcan be considered as 


7) 12 A 79: A W N 1890, 25. 
ta 15 Pat, 284; 160 Ind. Cas. 447; A TR 1936 Pat, 
45; 16 P L T 849; 2B R213; SRP 361 (F B). 
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the time requisite within the meaning of 3.12, In 
most cases the decree of the trial Court follows upon 
the judgment without the parties being required to 
do anything inthe interval; and in such cases 
the appellant willbe entitled to the exclusion of the 
time between the judgment and the decree, In 
exceptional cases, such (for instance) as cases of 
partition and mesne profits, the drawing up of the 
final decree may depend upon the filing of the 
necessary stamp paper or court-fees; in such cases 
the exclusion of time in favour of the party who 
is to file the court-fees will depend upon the cif- 
cumstances, but other parties to whom no responsi- 
bility attaches for the delay will be entitled to 
exclude the time.” 


In Bombay in the Faull Bench case of 
Murlidhar Shrinivas v. Motilal Ramecoomar 
reported in (A. I. R. 1937 Bombay, 162) (9), 
the earlier cases of that Court were over- 
ruled and the Full Bench case of the 
Patna High Court reported in Gabriel 
Christian v, Chandra Mohan Missir (I. L. R. 
15 Patna at page 2-4) (8), was approved. 

From a survey of the cases referred to 
above, it would appear that the difference 
of opinion has arisen over the construc- 
tion of the words “time requisite for 
obtaining a copy” occurring in s. 12 of the 
Lim. Act. Tbe Allahabad High Court 
has laid emphssis upor the word “obtain- 
ing” with the result that it has inter- 
preted the said words as confined to the 
time actually employed by the appellant, 
2. ein other words no time precedent to 
the application for copies by the appellant 
can be considered a3 time requisite for 
obtainirg acopy. On the other hand, the 
Oalcutta High Court has held that the 
“time requisite for obtaining a copy” would 
consist of not only the time between the 
application for copy and the date of its 
delivery but also the time spent in drawe 
ing up the decree after the judgment 
where the drawing up of the decree did 
not depend upon anything being done by 
the parties. 

The Privy Council cases referred to 
above, i.e. Pramatha Nath Roy v. Lee (L. R. 
49 I. A., 307) (5) and J. N. Surty v. T. 5, 
Chettyar, Firm (L. R. 55 I. A, 161) (4), 
considered, the appeals against decrees and 
formal orders on the original sida of the 
High Court, but on the principle of ex- 
clusion contained in s. 12 (2) of the 
Lim. Act, they lend considerable sup- 
port to the view of the Oalcutta High 
Court. The Allahabad High Court has had 
no occasion to consider and decide upon 
the yiew taken in the Full Bench case of 
that Court in the light of the decision of 
their Lordships of the Privy Oouneil ia 


- (9) A IR-1937 Bom. 162;168 Ind. Oas. 77; 39 
Bom, L R 32; 9 R B 353; IL R (1937) Bom: 443, 
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Pramatha Nath Roy v. Lee (L, R. 491. A, 
307) (5), In our opinion the preponderance 
of view is in favour of the Full Bench 
case of the Calcutta High Oonrt reported 
in Beni Madhub Mitter v. Matungint Dassi 
(I, L. R. 13 Cal, p. 104) .1), waich we rese 
pectfully f llow. 

In the present case if the time between 
the date af tke judgment and the.date 
on which the decree was signed is exclud- 


.ed from the computation of the period, 


there is no doubt that the appaal was 
filed in the Court below within limitation. 
In this view, it is not necessary to cons 
sider the application under s. 5 of the 
Lim. Act made in the Court below. 

The result is that the appeal succeeds 
and is allowed with costs. As the appeal 
in the lower Appella e Court was thrown 
out on the point of limitation, we order 
that this case will go back to that Oourt for 
decision on merits. 

As regards c's in the lower Couris, 
we order that thay will be in the discre- 
tion of the lower Appellate Court. 


8. | Appeal dismissed. 


ee 


' LAHORE HIGH COURT 
Civil Miscellaneous No, 270 of 1939 
May 19, 1939 
KaM LALL, J. 
MANOHAR LAL AND OTHERS — 
PgrriTIONERS 


versus 
PUNJAB anp SIND BANK, LTp,, 
GUJRANWALA— RESPONDENT l 

Civil Procedure Code (Act V of 1908), 8, 24—Senior 
Subordinate Judge empowered by notificatrton under 
a. 39 (3), Punjab Courts Act (VI of 1918) to hear 
appeals lying to District Judge—District Judge, if can 
transfer appeal pending before such Judge to him- 
serie provisions in s. 39 (3), Punjab Courts Act that 
the Senior Subordinate Judge who has been by 
notification empowered to hear appeals of a certain 
class shall be deemed to be a District Oourt for the 
purposes of all appeals so preferred, can only mean 
that the Subordinate Judge so invested with ap- 
pellate powers can dispose of appeals which but for 
the notification would lie to the District Judge only 
and does not affect the status of either Oourt or the 
relationship inter se of a District J udge and a Sub- 
ordinate Judgein the same district. A Subordinate 
Gourt even when by delegation it is performing some 
of the functions of a superior Court still remains 
subordinate to the District Oourt and tothe High 

rt. 

ja a ncitiy, the District Judge is empowered to 
transfer the appeal from the Court of the Senior Sub- 
ordinate Judge to his own Oourt, if sufficient grounds 
for transfer are made out before hig. 140 Ind. Oas. 
238 (1) and 52 Ind. Cas. 352 (2), referred to. 
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Mr. Asa Ram Aggarwal, for the Peti- 
tioners. 


. Mr. Yashpal Gandhi, for the Respon- 
dent, 


Order —This case originally came be- 
fore Sardar Harnam Singh, Senior Sub- 
Ordinate Judge, Gujranwala, on appeal. 
The learned Jndge by his order dated 
March 31, 1939, allowed time tothe appel- 
lant to take steps to securea transfer of 
the appealfrom his Court if he desired 
to doso, The reason for this was that an 
appeal in a connected suit had been dealt 
with by the learned Senior Subordinate 
Judge in which a similar point was involv= 
ed and the learned Judge thought it fair 
to givethe appellant an opportunity to 
get the case transferred. In pursuanceof 
this order the appellant moved the District 
Judge of Gujranwala by an application 
under s. 24, Oivil P. O. for transfer of the 
appeal from the Court of the Senior Sub- 
ordinate Judge. The learned District 
Judge held that he was not empowered 
to transfer the appeal as the appeal had 
been originally filed in the Court of ths 
Senior Subordinate Judge and he was 
therefore a District Oourt for the purposes 
for an appeal, and as a District Court, he 
was not inferior to him. The application 
was, therefore, rejected and the petitioner 
has moved this Court through Mr. Asa Ram 
Aggarwal. 

It is contended that merely because there 
is a notification of the High Oourt by 
virtue of powers conferred on it by s. 39, 
subes, (3), Punjab Courts Act, enabling 
certain.classes of appeals to be preferred 
to and disposed of by a Senior Sub-Judge, 
the District Judge does not cease to bea 
Court superior tothat of the Senior Sub- 
ordinate Judge. Section 18, Punjab Couris 
Act, says that there are three classes of 
Subordinate Courts, namely the District 
Judge, the Additional Judge and the Sub- 
ordinate Judge ina district. Under 6, 21 
of that Act, an Additional Judge appointed 
by the Provincial Govt. shall discharge 
any of the functions of a District Judge 
which the District Judge may assign to 
him, and in the discharge of these functions, 
he shall exercise the same powers as a 
District Judge. In Jas Kaur v. Bhag Devi 
(1) it was held that a District Judge 
could transfer under s. 24, Civil P. C.,a case 
remanded to a Subordinate Oourt by an 
Additional Judge although the proceedings 


(1) A IR 19383 @ah, 29; 140 Ind. Oas. 238; 13 L 8063 
33 P L R1015; Ind, Rul, (1932) Lah: 638. 
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on remand were proceedings in the appeal. 
which remained pending in the Oourt of 
the Additional Judge. In other words 
an appsal remanded by the Additional 
Judge toa Subordinate Judge was a case 
still pending before him. The District 
Judge transferred this case pending before 
a Subordinate Judge on remand from that 
Subordinate Judge to another Subordinate 
Judge and it was held that his action was 
not ultra vires. This was the transfer of a 
case therefore which was virtually pending 
before an Additional Judge and if a case 
before an Additional Judge could be 
transferred, it is difficult to see why a case 
pending before a Senior Subordinate 
Judge on appeal should not also be liable 
to transfer for adequate reasons. The 
District Judgeis the principal Court of 
original civil jurisdiction in a District and 
the limits of his jurisdiction are determined 
by s. 24, Punjab Oourts Act. The limits 
of the jurisdiction of a Subordinate Judge 
are determined by the High Court by noti» 
fication, Section 33 enacis that the District 
Judge has control over all the Civil Courts 
within the limits of his jurisdiction and 
obviously this would include the Court of 
the Senior Subordinate Judge even when he 
is exercising appellate powers. Under e. 37 
a District Court may with the previous 
sanction of the High Court delegate some 
ofits powere to a Subordinate Judge in 
the District. In Kishen Lal v. Jai Lal (2) 
it was beld that though the District Judge 
had delegated the powers of transfer to a 
Senior Subordinate Judge a Junior Sub- 
Judge wasnot Subordinate to the Senior 
Sub-Judge so as to enable the Senior Sube 
Judge to transfer a case from his Court 
to his own Court. A notification under s. 39 
says that when a Subordinate Judge of tLe 
First Olass has been invested with appel- 
late powers, all appeals from decrees or 
orders of the Subordinate Judges of the 
first, second and third and fourth class 
which such Senior Subordinate Judge has 
been empowered to hear shall be preferred 
to such Senior Subordinate Judge, This 
notification empowers certain Senior Sub- 
ordinate Judges to hear appeals of a certain 
class and value but s. 39, sub-a. (3) says 
that the Court of such Senior Sub-Judge 
“shall be deemed to be a District Court 
for the purpose of all appeals so preferred,” 
This to my mind can only mean that 
the Subordinate Judge so invested with 
appellant powers can dispose of appeals 

(2) 1 L 158; 52 Ind. Cas. 352; A I R 1919 Lah. 27; 95 
P L.R 1919, 
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which but for the nctification would lie to 
the District Judge only and does not 
affect the status of either Court or the 
relationship infer se of a District Judge 
and a Subordinate Judge in ths same dis- 
trict. Section 3, Civil P. O. enacts that 
the District Oourt is subordinate to the 
High Court and every Civil Court of a 
grade inferior to that of District Oourt is 
subordinate to the High Court and the 
District Court. It seems to me to be clear 
that a Subordinate Court even when by 
delegation itis performing some of the 
functions of a supericr Court still remains 
subordinate tothe District Court and to the 
High Oourt. Under s. 24, Civi) P.O, a 
District Court may at any stage withdraw 
any suit, appeal or other proceedings 
pending in a Court subordinate to it and 
try or dispose of the same itself or trange 
ferit for disposal to ancther competent 
subordinate Court. In this particular case 
if the District Judge decided to act under 
5. 2. he could only transfer the case to his 
own file as there is no other Court in the 
district competent to hear appeals. 

For these reasons, I consider that the 
learned District Judge was empowered to 
transfer the appeal from the Court of the 
Senior Subordinate Judge to his own Court 
if sufficient grounds for transfer were 
made out before him. I should not be 
understood to say that there are good 
grounds for transfer in this case; this 
would bea matter for the District Judge 
to decide. I therefore accept this petition 
and remit the case back to the learned 
District Judge, Gujranwala, to deal with it 
onthe merits. In the circumstances of 
this case, I make no order as to costs. 
Parties have been directed to appear before 
the District Judge on June 19, when a date 
ie ag hearing of the application will be 

xe 


D. Case remanded. 
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OUDH CHIEF COURT 
Appeal Ne, 20 of 1937 
December 21, 1939 
Tuomas, C. J. AND RADHA KRISHNA, J. 
De. MOHAMMAD NAZIRUDDIN 
HASAN—P LaIntTigF—APPELLANT 
versus 
WAJID ALI AND orneRs—DsBFENDANTS— 
RESPONDENTS 
Co-sharers — One co-sharer in possession of plot 
athrough tenant and realising rent at direction of 
another lambardar co-sharer—His possession, whether 
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exclusive — His transferee whether can be ejected 
otherwise than by seeking partition. 

Whereas co-sharer has been in possession of a piece 
of joint land without let or hindrance by other co- 
sharers, the latter have no right to eject him or his 
transferee otherwise than by seeking partition. But 
the nature of exclusive possession must be the 
possession in assertion of a right of a co-sharer. 
Where the plot in dispute is inthe possession of 4 
tenant his payment of rent at the direction of the 
co-sharer-lambardar, who is the only person entitled 
to realise rent, to another co-sharer, the possession of 
the co-sharer receiving the rent is not possession 
without any let or hindrance by the other c»-sharers, 
and his transferee can be ejected otherwise than by 
seeking partition. 105 Ind. Oas. 359 (1) and 163 Ind. 
Oas. 762 (2), explained and distinguished. 

A. under s. 12 (2), Oudb Courts Act 
against the order of the Hon'ble Mr. Jus- 
tica W, Y. Madeley, Esq., [. O. S., Judge, 
Chief Court of Oudh, Lucknow, dated Au- 


gust 31, 1937. 
Mr. Mohammad Ayub, for the Appellant. 


Mr. Ghulam Hasan, for Respcndent No. 1, 
and Mr. Habib-ul Rahman, for Respondents 
Nos, ò aud 6. 


Judgment.—This is an appeal by the 
plainulf under s. 12 (2) of the VUadh Courts 
Act against the decree of aingle Judg. 
of this Gourt allowing tne defendants’ 
appeal and dismissing the suit. 

It is necessary to mention the follswing 
facts : 

In 1899 there was a partition of village 
Salempur at whica two mahals, one mahal 
Nizamuddin and the other mahal Bagia 
Rabim-un-nissa wereformed. Although plot 
No. 342 of the third settlement feli in 
mahal Nizamuddin, yet tue heirs of Mir 
Khurshed Ali, who were co-sharers in mahal 
Bagia Rahim-unenissa,?. e. respondents 
Nos. 2to 4 and father of respondents Nos. 
5 and 6 remained in possession of it. 

In 1901 Nizamuddin, who was a Coe 
sharer in mahal Nizamuddin, filed a suit 
for tne recovery of thst plot against tne 
heirs of the said Khurshed Ali, ‘Two deeds 
of exchange were executed, che by each 
party and the suit was compromised, the 
result of which was that the heirs of 
Khurshed Ali were allowed to retain pos- 
session of plot No. 342 and Nizamuddin 
got plot No, 14U of mahal Baqia Rebimsuus 
nissa in exchange. 

In 1923 Nawab Ali and his sisters exe- 
cuted asaie deed in respect of a certain 
share in mahal Baqia Rahim-euno-nissa in 
favour of Wajid Ali, respondent No, l. 
Thus Wajid Ali became a Co-sharer in 
mahal Bagia Rahim-un-nissa to the extent 
of the share purchased by kim. Nawab 
Ali was the lambardar of mahal Bagia 
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Rahim-un-njssa till 1933 when the respond- 
ent No. | became the lambardar. He filed 
a suit fcr arrears of rent against one Tilak, 
who had been occupying plot No. 140 for 
a long time asa tenant and this claim 
was decreed whereupon the plaintiff filed 
asuit which has given riseto this appeal, 
The relief claimed in the plaint was to the 
following effect : 

“A declaratory decree to the effect that the 
plaintiff is the owner and in possession of plot 
No. 140 having an area of 18 biswas out of 1 bigha 
15 biswas and that the defendant No. L had no 
right of proprietorship in it.” 

The plaintiff's case was that his transe 
ferors were the exclusive owners of the 
plot in dispute and that the plaintiff was in 
exclusive possession of it. It was further 
claimed that the plaintiff had become owner 
ofthe plot in suit by adverse possession 
for more than 12 years. Onthe question 
of adverse possession the first two Oourts 
decided against the plaintiff and so did the 
Single Judge cf this Court, who heard the 
second appeal, and that point no longer 
survives for discussion. On the question of 
title, it was held that the transferors of the 
plaintiff were not the sole owners in the 
plot in dispute, On the question of the 
exclusive possession of the plaintiff, 
the trial Court held that the plaintiff was 
not in possession of the plot in the right 
of a cosharer, and that Nawab Ali, the 
lambardar, had directed the tenant (i. e, 
Tilak} to pay rent of the plot to the 
plaintiff during the period hs was lambar- 
dar. Inthe eye of the trial Court, such 
possession of the plaintiff by realisation 
of rent from Tilak was not an exclusive 
possession in the capacity of a co-sharer. 
In the result, the trial Court dismissed the 
guit. 

The first Appellate Oourt assumed withe 
out discussion that the possession of the 
plaintiff was exclusive by virtue of the deed 
of exchange in 1910 in his favour. Apply- 
ing the principle laid down in Jalaluddin 
Khanv. Rampal (4 O. W.N, 871) (1) it 
allowed the appeal and decreed the plainte 
iff's suit. Here it may be noticed that on 
the finding given by the first Appellate 
Court that the plaintiff was not the sole 
owner of the plot, the decree in terms of 
the relief was not justified. 

In second appeal the learned Judge of 
this Court held that the transfer by some of 
the co-sharers only of the specific plot of 
land belonging to the undivided mahal 
is not allowed by law and, therefore, the 

(1)4 OW K 871; 105 Ind. Oas. 359; A IR 1927 
Qudh 467, 
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Plaintiff did not become a co-sharer inʻit 
by virtue of the deed of exchange. He 
quoted a case of the Allahabad High Court 
in AditSingh v. Rar Bindaya! Sahu, 
reported in A. I. R. 1936 All, 456 (2) the 
purport of which is that a coesharer in an 
undivided mahal cannot alienate propert 
even though he may have been in exclu- 
sive possession of the same by an agree- 
ment amongst the various co-sharers. Such 
an alienation is subject to the right of 
other co-sharers to enforce a partition. 
The learned Judge took this case to mean 
that the transfer could not be allowed to 
stand evenup tothe time of the partition 
andin this view did not express any 
opinion on the question of exclusive pose 
Session set up by the plaintiff. He allowed 
the appeal and dismissed the suit. 

The only point urged in appeal before 
us is that the plaintiff acquired the interest 
of his transferors in the plot in dispute by 
virtue of the deed of exchange and having 
been in exclusive possession thereof since 
then he is entitled to his p-ssession being 
respected until a partition takes place in 
the village. [a support of the: above, res 
lianee has been placed upon Jalaluddin 
Khan v. Rampal (40. W. N. 871) (1). 

We have heard the learned Counsel for 
the parties at great length. In view of the 
fact that the first Appellate Court and the 
Single Judge of this Oourt in second 
appeal did not consider the question of 
exclusive possession of the plaintiff, we 
went through the entire evidence on the 
record and we may say al once that on 
the evidence of UmraoAli(P. W. No. 1), 
Nawab Ali (P. W. No, 2) and Tilak (P. W. 
No. 3) we have no hesitation in agreeing 
with the finding of the trial Oourt that 
the plot in dispute was not inthe posses- 
sion of the plaintif in the capacity of a 
co-sharer and he used to realise rent from 
the tenant by virtue of the direction given 


by Nawab Ali, the lambardar, to the 
tenant. 
In Jalaluddin Khan v. Rampal 


(4 O. W. N. 871) (1) Sir Louis Stuart, Kt., 
O. J., and the late Mr. Justice Raza held as 
follows :— 

“The rule is that one co-sharer has no right 
to appropriate to himself a specific portion of the 
common land, and to exclude his co-sharers from 
all use and enjoyment of the same without a l 
lawful partition. But where a person has been in 
possession ofa piece of joint land for a long time 
without any let or hindrance by the other coe 
sharers, thə latter have no right to eject him or 

(2) A I R 1936 All. 456; 163 Ind, Oas. 762; (1936) 


` 7 J 630; 1936 R D 250; 1986 A L R 645; 9 R 
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his transferee or to disturb his possession of 
enjoyment otherwise than by seeking partition.” 

We may observe here that there is no 
conflict between the above decision and 
the decision of the Allahabad High Oourt 
reported in A. I. R. 1936 All. 456 ‘Adit Singh 
v. Rai Bindayal Sahu) (2). Both these 
decisions lay down the same proposition, 
that is, where a co-sharer has been in 
Possession of a piece of joint land without 
let or hindrance by other co-sharers the 
latter have no right to eject him or his 
transferee otherwise than by seeking par- 
tition.” 

But the nature of exclusive possession 
contemplated by the above cases is 
certainly the possession in assertion of a 
right ofa co-sharer and not the sort of 
possession as the plaintiff has succeeded 
in proving in the present case. In the 
present case the disputed plot was held 
by atenant, Nawab Ali in the capacity 
of a lambardar was the only person 
entitled to realise rent from him. The 
payment of rent by the tenant, at the direc- 
tion of Nawab Ali, to the plaintiff does not 
establish his possession without any let or 
hindrance bythe other co-sharers. On this 
findingitis clear that the casein Jalalud- 
din Khan v. Rampal (40. W.N. &71) (1) 
has no. application and the plaintiff was 
not protected in the enjoyment of the rent 
which he had been realising. 

The question whether a transfer by one 
or some co-sharers only of a specific plot 
in a joint mahal is void or conveys the 
interest of the transferring cc-sharers in 
that specific plot, is a question which 
does not arise for decision in the present 
case, because, as we have said above, 
even assuming that the interest of the 
plaintiff's transferors in plot No. 140 did 
pass to him, the possession by realisation 
of the rent by the plaintiff of the said plot 
is not, in the circumstances of the case, 
such a possession as would preclude the 
other co-sharers from interfering with it. 

The result is that the appeal fails and is 
dismissed with costs. 

B. Appeal dismissed, 





PATNA HIGH COURT 
Civil Revision No. 56 of 1937 
December 7, 1938 
Harrizs, O. J. AND ROWLAND, J. 
DHARI JENA— PETITIONER 


VETSUS 
GAURANGA OHARAN SAHU— 
OPPOSITE PARTY 
Cwil Procedure Code (Act V of 1908), O. XXI, 
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r 89, s. 115—Sale—Setting aside of—Absence of ap- 
plication for—Mere depositing of decretal amount and 
compensation—Whether application—Case very hard 
—Interference in revision on that ground. 

A gale cannot be set aside in the absence of an 
application toset it aside. The mere depositing of 
the decretal amount together with compeneation does 
not amount to an application for setting aside the 
sale, 53 Ind, Cas. 135(1), 9 Ind. Oas. 33 (2), 65 Ind. 
Oas. 44 (3) and 68 Ind. Oas. 929 (4), relied on. 

The mere fact that the case is very hard one does 
not permit the High Oourtto interfere in revision 
where it has no power so to do, o., 

0, R. from an order of the District 


Judge, Cuttack, dated October 5, 1936. 
Mr. H. Sen, for the Petitioner, 


Mr. S. N. Sen-Gupia, for the Opposite 
Party. 


Harrles, C. J.—This is an application 
for revision of an appellate order passed 
by the learned District Judge of Outtack 
upholding an order of the learned Munsif 
rejecting an application for setting aside 
a sale It appears that the present peti- 
tioner's property was sold in execution of 
a mortgage decree on January 15, 1436. 
Within thirty days of the date of the sale, 
the petitioner deposited in Oourt the entire 
decretal amount “and compensation; but 
this deposit was not accompanied by any 
petition requesting tie Court to set aside 
the sale. The chalan showing the deposit 
was put up before the learned Munsif 
on February 17, 193‘, and it was noted 
in the order-sheet that no petition for 
setting aside the salehad been filed. On 
February 20, 1936, the learned Munsif 
passed an order that the sale could not be 
set aside as no petition for setting it aside 
had been presented to the Court. The sale 
was therefore confirmed. 

On February 29, 1936, the petitioner 
made an application purporting to be under 
s. 191 and ©. XXI, r. 89, Civil P. O., for 
reviewing the order of the learned Muneif, 
This application was heard in due course, 
and it was then suggested that the failure 
to make an applicaticn to s:t aside the 
sale was due to a Pleader’s clerk, but 
eventually this point was act pressed, The 
learned Munsif refused to interfere and 
his order was upLeld by the learned Dise 
trict Judge. There can be no doubt that 
no written or verbal application was made 
to the GCcurt when the decretal amount 
and compensati'n was deposited, and upon 
the findings of tre Court below it isim- 
possible. for this Court to hold that such 
failure was due to any Pleader’s clerk or 
to any error of failure on the part of any 
officer of-the Court. The failure to present 
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an application for setting aside the sale 
was apparently due to the petitioner’s 
ignorance of the provisions of law applicable 
to the case. It was contended in the Ocurt 
below and has been contended in this 
Court that the depositing of the decretal 
amount together with compensation amount- 
ed to an application for setting aside 
the sale. In any event itis said that such 
an application must be implied from the 
very fact that the decretal amcunt and 
compensation was deposited. 

The contention has been put forward on 
many occasions previously. In Raoji 
Baburao v. Bansilal Narayan (1) a Bench 
of the B'mbay Higa Court held that a 
sale -could not be set aside in the absence 
of an apDPlicaticn even though the full 
decretal amount had been deposited. The 
Court further held that it had no power 
under s. 115, Civil P. ©. to interfere in 
such a case. In Mathura Prasad v, Ram 
Lal, 9 Ind. Cas. 33(2) a Single Judge of 
the Allahabad High Court came to the same 
conclusion. The same view was expressed 
by aSingle Judge of tte Madras High 
Court in Venkatasubba Rao v. Narayana 
Rao (3). Thereis no Patna case precisely 
in point; but the case in Ramshivendra 
Narayan v. Awadh Bihary (4) supports 
the view which I have expressed. ‘There 
can be no question that there is a body 
ot authority for the view held by the learned 
District Judge. The case is undoubtedly 
a very hard one, but that does not permit 
the Court to interfere where it has no 
power to do. In my view no ground hag 
been made out for interfering with the 
decision of the lower Appellate Court and 
accordingly I would dismiss this application 
and make no order as to costs. 


Rowland, J.—I agree, 
8 Application dismissed, 


“ (1)43 B 735; 53 Ind. Oas. 135; A IEF 1919 Bom, 130; 
21 Bom, LR 835. 

(2) 9 Ind. Oas. 33. 

(3) A I R 1922 Mad. 83; 66 Ind. Oas. 44; (1922) MW 
-N 171;15 L W 450. 

(4) A I R 1923 Pat. 159;' 68 Ind. Oas. 629,4 PLT 
„295. 
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OUDH CHIEF COURT 
First Civil Appeal No. 70 of 1939 
December 21, 1939 
Tuomas, O. J. AND Rapa Krisana, J. 
Shri SAUBHAGYAWATI DEVI 
AND ANOTHER—OLAIMANTS— APPELLANTS 
Versus i 
DEPUTY OOM MISSIONER, KHERI, . 
MANAGER. COURT or WARDS, MAHEWA 
ESTATE-—APPLIOANT—RKSPONDENT 
Court Fees Act (VII of 1870), 8.17, Seh, I, Art. 1 
—Appeal from dismissal of claim under s, 9, U; P. 
Encumbered Estates Act (XXV of 1934), based upon 
number of deeds—S.17 does not apply—Court-fes 
payable is ad valorem on total amount of claim. 
Section 17, Oourt Fees Act, does not apply to an 
appeal from anorder disallowing a claim made 
under s, 9, U. P, Encumbered Estates Act,on the 
basis on number of deeds, because a written state. 
ment under s. 9 is not a suit. Section 9 clearly 
enjoins upon the creditor to file a written statement 
in respect of his claim which may consist of claims 
upon several documents, It is not open to the Court 
either to ask the creditor as contemplated byr. 6 
of O. II, Oivil P. O., to split up his claim into 
several on each deed or to order separate trials in 
respect of separate causes of action. The court-fee 
payable on such appeal is ad valorem under Sch, J, 
Art. 1, Coart Fees Act, upon the total amount of 
the claim by the creditor even though that claim 
may have arisen under separate and distinct 
eeds, 


F. O, A. against the order of the Special 
: udge First Grade, Kheri, dated March 
4, 1939. 


Messrs. Niamatuilah and L. S. 
for the Appellants. 


Judgment. The appellants were credi- 
tors in an Encumbered Estates Oase. They 
filed a written statement of their claim 
under s. 9 of the Encumbered Estates Act 
claiming certain amounts onthe basis of 
six deeds. This claim was disallowed by 
the learned Special Judge, and the appel- 
lants have come up in appeal to this Court 
under s. 45 of the Encumbered Estates - 
Act. They valued their appeal at the 
amount for which they had lodged their 
‘claim in the Court below, that is a sum 
of Rs. 958,650 and paid court-fee on that 
amount. The Ohief Inspector of Stamps 
has reported that court-fee ought to haye 
been paid on separate amounts under each 
deed which were the subject-matter of the 
claim. In his report he has calculated the 
courtefee due as Rs. 3432-80. Thus there 
is a deficiency of Rs. 1,605 according to 
him. The Ohief Inspectur of Stamps has 
referred to the new s. 17 of the Court Fees 
Actin support of nis report. 

We have heard the learned Counsel for 
the appellants who contests the report, 
In our view s. 17 of the Court Fees Act 


~ + 
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applies to suits where the plaintiff in the 
same suit united several causes of action 
against the same defendant or the same 
defendants jointly and to appeals arising 
out of those suits. In the present case, 
this section is not applicable for the simple 
reason that a written statement under s. 9 
is not a suit. Further, it is to be noticed 
that a claim unders. 9 by a creditor has 
to be made by one written siatement. It 
is not open to him as is implied byrr. 3 
and 6o0f O. If ofthe Civil P.O. that the 
plaintiff may bring separate suits in 
respect of each document, Section 9 clearly 
enjoins upon the creditor to file a written 
statement in respect of his claim which 
may consist of claims upon several docu- 
ments. It is not open to the Court either 
to ask ‘the creditor as contemplated by 
r. 6 of O. IT to split up his claim into 
several on each deed or to order separate 
trials in respect of separate causes of 
action, 

We do not agree with the Chief Inspector 
of Stamps that a written statement under 
S. 9 can be treated as a suit in which 
several causes of actionjhave been united 
together, 

A reference to Sch. I, Art. 1, would show 
that the appellants are liable to pay ad 
valorem court-fee in an appeal on the 
amount or value of the subject-matter in 
dispute in the appeal. ‘The amount of the 
subject-matter in dispute in appeal is the 
total amount of the claim by the creditor 
even though that claim may have arisen 
under separate and distinct deeds. 

The report of the Chief Inspector of 
Stamps is entirely misconceived, and we 
do not agree with it. We therefore hold 
that the amount of court-fee paid by the 
appellants was sufficient. 


8. Order accordingly. 


LAHORE HIGH COURT 
Second. Appeal No. 142 of 1939 
May 2, 1939 
SKEMP, J. . 
MOHAMMAD KHAN-—PraIntirg— 
APPELLANT 
versus 
JAN MOHAMMAD AND aNnoTtuns— 
l DEFENDANTS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXII, 
r. 3—Decision under, if can be res judicata—Suit 
by remoter reversioner to set aside alienation by 
widow—Its abandonment, whether bara fresh suit by 
another reverstoner—Such suit, if should be dis- 
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missed as speculative if it hasbeen brought in in- 
terest of nearer reverstoner. 

A decision under O. XXII, r. 5, that a certain 
person isnot the legal representative of the deceas- 
ed party, is not res judicata. The reason being 
that this order is not subject to appeal and the 
matter decided is, therefore, not finally decided. 104 
Ind. Cas. 989 (1), relied on, 

The abatement of a suit instituted bya rever- 
sioner to set aside an alienation by a widow does 
not bara fresh suit for the same relief by another 
reversioner. The provisions of O, XXII, r, 9, Civil 
P. C., as to abatement donot apply to sucha case, 
131 Ind, Oas. 98 (2), relied on, 

Although the general rule is that the proper per- 
son to object to an alienation by a female is the 
nearest reversionary heir; this ‘is not an absolute 
rule, A suit bya remoter reversioner to set aside 
an alienation by widow cannot be dismissed on the 
ground of its being speculative, if it has been in- 
stituted in the interest of his relative who is 8 
nearer reversioner. 


Messrs. S. L. Puri and Banarasi Das, for 
the Appellant. 


Messrs. Barkat Ali and Roop Chand, for 
the Respondents. 


Judgment, — The parties are Pathans. 
The pedigree table below which is admite 
tedly correct as far as it goes will help in 
this case: 


ABDULLAH 
| 
A Khan Badu a Khan 
| ; 
Sikandar Khan | | 
i Samand Khan Hassan 
ee) Khan Khan 
| 
Mohammad Fateh Khan, 
Khan 
(appellant.) 
| | 
Amir Khan, Ahmad Khan, 
widow 


Emina Bibi, 

On March 1, 1932, Mst. Emina Bibi, 
widow of Ahmad Khan, gifted the land 
in suit to one Jan Mohammad. On Octo 
ber 24, 1939, Fateh Khan sued for possession 
of the three quarters of the land on the 
ground that he was entitled to this share of 
Ahmad Khan's estate in accordance with 
Muhammadan Law; in the alternative he 
pleaded that the gift would not affect his- 
right as areversioner. He died on Decem- 
ber 26, 1932. One Mohammad Khan 
then applied to be brought on the record 
as his son and legal representative, but 
this application was dismissed on May 25, 
1933. Mste Emina Bibi and Jan Moham- 
mad pleaded that Mohammad Knan was 
a Pichhlag son of Fateh ¿Khan's wife 
Jainan and not the son of Fateh Khan, 
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The Sub-Judge Mr. Lazarus held (a) that 
Muhammad Khan had failed to prove that 
he was the son of Fateh Khan, and (b) 
that in any case the suit must abate bee 
cause he had failed to join in the applica- 
tion: of Nawab Khan, elder son of 
Fateh Khan. On August 11, 1934, Moham- 
mad Khan brought a suit for possession of 
three-quarters of the land, his share of 
Ahmad Khan’s estate, in accordance with 
Muhammadan Law or in the alternative 
for a declaration that the gift would not 
affect his reversionary rights. On Feb- 
ruary 20, 1935, another Subordinate Judge, 
Lala Iqbal Krishen, held that the previous 
Buit had abated under O, XXII, r. 3 (2), 
Civil P. O., and so’ the suit before him 
which was based on the same cause of 
action was barred under O. XXII, r. 9 (1). 
He dismissed the suit. 

Now, another Mohammad Khan, son of 
Nawab Khan whose daughter is married 
to the previous Mohammad Khan, has 
brought the present suit for a declaration 
that the gift by Emina Bibi to Jan Mohame 
mad isinvalid as against his reversionary 
rights and also that it offends against 
the Land Alienation Act as the donee ig 
not a Pathan but a Kashmiri. The trial 
Oourt framed thezfollowing issues : 

“1. Does the suit by Fateh Khan or the one by 
Mohammad Khan bar this suit? O. P. on defend- 
ant No. 1. 

2, Are not Mohammad Khan and Nawab Khan, 
pons of Fateh Khan? O. P, on plaintiff. 

3. Ifissue No. 2 be not proved can the present 
suit proceed ? O, P.on plaintiff,” 

It held that the previous suit by Mohame- 
mad Khan barred ithe present suit, that 
Mohammad Khan was the son of Fateh 
Khan and that the present suit was spe- 
culative. It dismissed the suit, The learne 
ed Senior Subordinate Judge agreed and 
dismissed the appeal. In passing 1 may 
remark that he gave a pedigree table which 
is admittedly incorrect. He showed Jan 
Mohammad as the son of Amir Khan, 
brother of Ahmad Khan, but it is admitted 
before me that Jan Mohammad is a stran- 
ger to the family. He also showed Nawab 
Khan and Mohammad Khan as sons of 
Fateh Khan. It is admitted before me 
that Nawab Khan is not the son of Fateh 
Khan but of one Gaiba; and Nawab Khan 
himself said be had no connection with 
the case: whether or not Mohammad Khan 
is son cf Fateh KŁan was in dispute. 
Both the Courts below held that he was 
and Mr. Barkat Ali for the respondent 
urges that this is binding on me as a finde 
ing of fact. The plaintiff has appealed 
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through Mr. S. L. Puri. The point for 
determination is whether the present suit 
is barred by O. XXII, r. 9, Civil P, C., or 
otherwise. It is admitted befors me that 
the order of Mr. Lazarus holding that 
Mohammad Khan was not the son of Fateh 
Khan is not res judicata. The present 
plaintiff Fateh Khan was not a party to 
that suit; and in Chiragh Din v. Dilawar 
Khan (1) it was held that a decision under 
O. XXII, r, 5, that a certain person is not 
the legal representative cf the deceased 
party is not res judicata. One reason given 
is that this order is not subject to appeal 
and the matter decided is, therefore, not 
finally decided. In my opinion the failure 
of the first Mohammad Khan's suit before 
Lala Iqbal Krishen ig no ground for hold- 
ing that this is barred under O. XXII. r. 9, 
Civil P. O., The plaintiff is a different 
person. The argument of the Courts below 
that a suit by a reversioner is a suit on 
behalf of the whole body of reversionerg, is 
generally speaking true, but in Lachman 
v. Bansi Lal, 131 Iad. Oas, 98 (2) it was 
held that the abatement of a suit instituted 
by a reversioner to set aside an alienation 
by a widow does not bar a fresh suit’ 
for the same relief by another revere 
sioner. The provisions of O. XXII, r. 9, 
Oivil P. O., as to abatement do not apply 
to such a case. This point was not cone 
tested by Mr. Barkat Ali. 

It was argued that the suit was specula- 
tive being the suit of a more remote 
Yeversioner in the presence of the near 
reversioner. The nearer reversioner is 
Mohammad Khan who has now been 
held to be the son of Fateh Khan and 
who admittedly has sons of his own, I think 
Iam bound by the appellate Judge's fində 
ing of fact that this Mohammad Khan is 
the son of Fateh Khan. Although the 
general rule is that the proper person to 
object to an alienation by a female is the 
nearest reversionary heir this is not an 
absolute rule; see Rattigan’s Digest of 
Oustomary Law, remarks on para. 67. I 
certainly do not think tbis is a case in 
which I should dismiss the plaintiff’s suit 
on this ground, The suit seems really to 
have been brought in the interests of his 
son-in-law Mohammad Khan and the order 
of Lala Iqbal Krishen holding that the 
previous suit abated under O. XXIL, r. 9, 
Civil P. O., is clearly and admittedly 


(1) AI R 1934 Lah, 465; 154 Ind, Cas, 98557 R L 
619 


(2) 131 Ind. Cas. 98; A I R1931Lah, 79; 12 L 275; — 
31 P LR 973; Ind. Rul, (1931) Lah, 370, 
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wrong. I therefore hold that this suit can 
proceed, set aside tLe judgments and 
decrees of the Courts below and remand 
the casé to the Court of the learned trial 
Judge for procedure in accordance with 
law. The stamp on appeal is to be refund- 
ed, costs of this appeal and of the lower 
Appellate Oourt are to be borne by the 
defendant-respondents; other costs to be 
costs in the cause. The parties are to 
appear on May 23, 1939, in the Court of 
the Senior Subordinate Judge, Gujrat, 
who will inform them in what Court aud 
on what date they are to appear. 


D. Case remanded. 


RANGOON HIGH COURT 
Criminal Miscellaneous Application 
No. 34 of 1939 
October 12, 1939 
Maox ney, J. 

M.A. AZEEKZ—Appricant 
VETSUS 
Tor KING— RRrsPONDENT 

Criminal Procedure Code (Act V of 1898), 3. 526— 
Bail unlawfully refused—Trial postponed deliberate- 
ly—Case held should be transferred. 

Where the application for bail by the accused 
is unlawfully refused and the trial of the case is 
deliberately postponed by granting unnecessarily 
leagthy adjournments, there is sufficient cause for 
the ‘transfer of the case to some other Magistrate 
competent to try it. 

Or. Misc. App. for transfer of the Criminal 
Reg. Trial No. 154 of 1959 of the First 
Additional Special Power Magistrate, 
Bassein. 

‘Order.—The applicant has applied for 
transfer of his case which is now being 
tried before the First Additional Magistrate 
of Bassein on a charge under s. 420, [. P. O. 
to the Oourt of some other district. The 
grounds for making such an application are 
set forward in rather an obsecure and 
rambling manner. Apparently, the gist of 
the matter is that the applicant believes 
that he is not likely to receive a fair trial 
in any Court in Bassein, particularly in the 
Court of the First Additional Magistrate, 
The applicant was acting as agent of-an 
insurance society and in the course of his 
proceedings he appears to have committed 
certain acts which may amount to offences 
punishable under s. 420, I. P. ©. He has 
been prosecuted by the Police. The appli- 
cant was arrested on May 14, and the case 
came before the Magistrate cn May 27, 
He was remanded to custody as he could 
not furnish security. The case was fixed 
ior hearlng.on June 17, the Magistrate 
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stating that he had no earlier date avail- 
able. Before that date the Magistrate 
had, at the accused’s request, classified him 
as a special class under-trial. On June 20, 
1939, after certain witnesses had been exa- 
mined and cross-examined, at the end of 
the day, the Magistrate adjourned the case 
to July 18, although there were witnesses 
present. This was strictly against the 
rules enjoined by this Court which directs 
that a Magistrate shall proceed with the 
case from day to day. The reasons given 
by the Magistrate are that the accused 
had cross-examined the witnesses at great 
length and if he were to proceed at this 
rate, great delay would be caused to the. 
trial of other cases of accused who were in 
custody. 

The reasons given by the Magistrate are 
singularly inconclusive, for, the accused in 
this case was also in custody. If the ques- 
tions that he was putting to the witnesses 
were relevant, it was the duty of the Magis- 
trate to make no complaint about them. If 
they were not relevant, if was the duty of 
the’ Magistrate not to permit them to be 
put. I am afraid that a perusal of this 
order might very likely cause the accused 
to think that the Magistrate was annoyed 
with him for causing the trial to be @ proe 
tracted one. On July 19, the accused 
asked to be admitted to bail. It may be 
noted that s. 420, I. P. O., is a bailable 
offence and the Magistrate was bound to 
admit the accused to bail if he could furnish 
a satiefactory bail—S, 4.6, Oriminal P. U. 
However the Magistrate listened to the 
objections of the Court Prosecuting Officer 
and the Magistrate found that the case had 
aroused a good deal of interest between 
Muhammadans and Hindus—although why 
that should be a reason for apprehending a 
riot, I cannot imagine—and because some 
witnesses had left Bassein, he concluded 
that the allegation that the accused, if 
admitted to bail, would suborn the remains 
ing witnesses seemed to be not without 
substance, He therefore refused bail. An 
order of this kind reflects no credit what- 
soever on the Magistrate who passed it, 
Next it appears that the Superintendent of 
Police wished to photograph the accused 
and take his finger-prints. Application was 
made to the Magistrate for an order under 
the Identification of Prisoners Act and the 
Magistrate passed the required order, 

On August 2, the accused gave notice 
of his desire to apply for transfer of the 
Case out of the District. Aspparently the 
accused applied to the District Magistrate, 
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and the District Magistrate informed him 
that he could not transfer the case to 
another District. On August 10,the accused 
informed the Magistrate that he would 
apply to the High Court for transfer. The 
Magistrate thereupon stayed his proceed- 
ings until August 31, 1939. On August 31, 
the accused asked for further postponement 
and he asked fora copy of the Magistrate's 
order of July 19. The Magistrate accord- 
ingly gave further time to September 13, 
but he refused to give him a copy of the 
order, free of charge. This order appears Lo 
be Correct. On” September 13, at the 
beginning of the hearing, the Magistrate 
proceeded with the case as no order had 
been received from this Court, but in the 
course of the day. the order was received 
and complied with by the Magistrate. Ido 
not think that the Magistrate can be 
entirely blamed fcr the delay which has 
ensued in the disposal of the case; as the 
Magistrate points out, this is partly due to 
the tactics employed by the applicant 
accused and on account of the absence of 
certain prosecution witnesses, However, it 
does appear to me that whatever his 
tactics may have been (and they may have 
been dictated by the accused's feeling that 
he was not being fairly treated), it is 
apparent that the applicant did have reason 
to believe that there was some prejudice in 
the mind of the Magistrate against him, 
His application for bail was refused uns 
lawfully and the trial of his case had been 
deliberately postponed by the granting of 
unnecessarily lengthy adjournments. 

I think, therefore, that there are sufficient 
reasons for transferring the case to the 
Court of some other Magistrate. I do not, 
however, consider that there are any reasons 
whatsoever for transferring the case to a 
Court outside the Bassein District. There 
is nothing whatsoever to show that the 
District Magistrate or any other Magis- 
trate 18 prejudiced against the applicant. 
For these reasons I direct that ihe case in 
which M.A. Azeez js being tried before 
the First Additional Magistrate of Bassein 
under s. 420, l. P. C., being Oriminal 
Regular Trial No. 154 of 1939, be trange 
ferred for disposal from the Court of that 
Magistrate to the Court of such other com- 
potent Magistrate in Bassein whom the 
District Magistrate of Bassein may desig- 
nate for this purpose, I trust that all per- 
Bons concerned, including the applicant 
himself, will do their best to secure the 
Bpeedy disposal of this case, 

Do ° Application allowed, 
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BOMBAY HIGH COURT 
Criminal Appeal No. 245 of 1939 
August 24, 1939 
BEAUMONT, C. J. anp-Sgn, J. 
GULAM HUSSEIN RAWJI—Acovssp— 

APPELLANT 
VeErSUs 
EMPEROR— Opposite PARTY 

Bombay Prevention of Gambling Act (IV of 1887)- 
ss. 4 (a), 7, 5—Mere trespasser, if canbe convicted 
under s. 4 (a)—Presumptions under 3. 7—~—Onus to 
prove that place was not common gaming house is 
on accused—Onus not discharged—Conviction under 
s. 5 is justified. 

The words “having the use of” in s, 4 (a) 
Bom. Prevention of Gambling Act must be read 
ejusdem generis. with the previous words “ owner or 
occupier" and mean “a person having the right 
to the use of" under some title, e. g., a license 
which is less than ownership or right of occupa- 
tion, The whole of s. 4 is directed against those 
who enable premises to be used as a common gaming 
house. Therefore, in the absence of evidence from 
which it can be held that the accused had got any 


-thing in the nature of a license to usé the place as 


a common gaming house from a person entitled to 
give such license, he cannot be convicted under 
S, 4 (a). 

The presumptions under s. 7 which arise from the 
finding of instruments of gaming in a place, are 
that the place was used as a common gaming house 
and that the persons found there were there for 
the purpose of gaming; so, where the Crown has 
proved the finding of instruments of gaming, and 
the presence of the accused in the placa, the bur- 
den isthrown upon the accused to show that the 
place was not a common gaming house. Where the 
accused has not discharged this burden, his convic- 
tion under s,5 is justified. 


fOr, A. against conviction and sentence 
passed by the Presidency Magistrate, 6th 
Court, Bombay. 


Messrs, A. A, Adarkar and V. V, Desai, 
for the Appellant, 


Mr. R. A, Jahagirdar, Government Plead- 
er, for the Orown. 


Beaumont, C. J.—This is an appeal by 
the accused against his conviction under 
68.4 (a) and 5, Bom. Prevention of 
Gambling Act. The facts proved are. 
that the accused was receiving bets in a 
passage on the ground-floor of a house in 
a road leading out of Jacob Oircle on 
May 2^5, 1939. A marked coin proved to 
have been used forthe purpose of place 
ing a bet, a note-bcok and a sutta chit 
were found in this passage, and I think, 
they are instruments of gaming, It is 
not shown that the accused had any 
Interest whatever in the passage. He 
lives at Bhendi Bazaar, and as far as the 
evidence goes, he was a mere trespasser 
inthe passage. The evidence shows that 
he had been seen in this passage on twa 
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previous occasions, butthereis no evi- 
dence that his user of the passage was 


with the knowledge or permission of any 
person who owns or controls such 
passage, 


The first question which arises is whe» 
ther in those circumstances the accused can 
be convicted under s. 4 (a). That sub- 
section is directed against the owner, or 
occupier or person having the use of any 

ouse, room or place, who opens, keeps or 
uses the same for the purpose of a common 
gaming house. The passage in question 
18,10 my opinion, a “place” within the 
meaning of the sub-section and it is argue 
ed for the prosecntion that the accused had 
the use of this place since he was taking 
bets there. In my opinion, however, the 
words “having the use of” must be read 
ejusdem generis with the previous words 
owner Or Occupier” and mean “ a person 
having the right tothe use of” under some 
title, e. g., a license which is less than 
ownership or right of occupation. The 
whole of s. 4 is directed against those who 
enable premises to be used as 2 common 
gaming heuse; s. 5 deals with persons 
who resort to such premises for the pur- 
pose of gaming. The point is illustrated 
bv the case in Rex v. Albert Deaville (1) 
where the accused was a book-maker who 
used to frequent the bar of a public house 
and transact betting there. It was held 
that inasmuch asin that case there was 
no evidence that the owner or occupier of 
the public house knew what was happening, 
it could not be said that the book-maker 
had the use of the public house within the 
meaning of the English Betting Act, and 
the case was distinguished from a previous 
decision in which in similar circumstances 
it had been shown that the conduct of the 
book-maker was with the knowledge of the 
owner or occuvier of the public house, 
and the Court had held that the book-maker 
was acting under an implied license. In 
the present case. we have no evidence 
whatever from which it can be held that 
the accused had got anything in the 
nature of a license to use the passage from 
a person entitled to give such license. In 
my opinion, therefore, the accused cannot 
be convicted under s. 4 (a). 


The next question is whether the accused 
was rightly convicted under s.5, which 
makes it an offence to be found in any com- 
mon gaming house for the purpose of gam- 
ing. Now, a common gaming house is 


(1) (1903) 1 K B 468, 
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defined in s. 3, (so far as material) as 
a place in which any instruments of gam- 
ing are kept or used for the profit or gain 
of the person owning, occupying, or keep- 
ing such place. There is, asI have pointed 
out, no evidence in this case as to whois 
the owner or occupier or keeper of this place 
and, therefore, necessarily no evidence that 
the instruments of gaming found there 
were being kept or used for the profit or 
gain of such person, and if the burden of 
proving the case rests on the Crown, they 
have not discharged that burden. But, 
unders.7, certain presumptions arise 
against the accused when any instrument 
of gaming has been found in a place 
entered under s. 6 andia this case, the 
passage was raided under the powers con- 
tained ins. 6. The presumpticns which 
arise from the finding of instruments of 
gaming in the passage are that the place 
was used aS a common gaming house and 
that the persons found there were there 
for the purpose of gaming, so that the 
Crown having proved the finding of instru- 
ments of gaming, and the presence of the 
accused in the passage, the burden is 
thrown upon the accused to show that the 
place was.not a common gaming house. 
This burden he has not discharged and 
therefore his conviction under 8. 5 was, we 
think, justified. 

But we cannot help feeling that the ac- 
cused's position was rendered difficult by 
the case -of the prosecution which was 
that he was himself the person liable under 
g.4ia). Having failed to prove that, it 
seems to us a little hard on the accused for 
the prosecution to turn round and say, 
“Yon have failed to prove that somebody 
else was owner or occupier.” Probably, 
lf this aspect of the matter had been 
present tothe mind of the accused he 
could have proved that in point of fact 
the owner oroccupier of this passage was 
not getting any benefit whatever out of the 
gaming, and knew nothing about the use 
to which the passagewas being put. We 
think, therefore, that although the convic- 
tion of the accused under s. 5 must be 
upheld, we ought, in the circumstances, 
very materially to reduce to fine, and we 
propose to reduce the fine in the special 
circumstances of this case to one of Rs. 
10 and set aside the conviction under s, 4 
(a). The excess of the fine to be refunded, 


g. Order gccordingly. 
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___ MADRAS HIGH COURT 
Civil Miscellaneous Petition Nes. 4775 and 
5376 of 1938 
January 24, 1939 
PANDRANG Row, J. 
T. M. ATHTIKESAVALU NAIDU— 
PETITIONER 
Versus 
S. EKAMBARA MUDALIAR AND ANOTHER 
— REE PONDENTS 
Madras Local Boards Act (XIV of 1920), ss. 55 
(2) (—Work relating to contract completely per- 
formed and paid for before date of nomination— 
Contract, whether subsisting. at date of nomination 
merely because objection to payment might be made 
by audit department and amount covered by objec- 
tion might be recovered from security deposit made by 
contractor. . . 
Where before the date of the nomination, the Local 
Board had completely paid for the work relating 
to the contract, which had been completely per- 
formed, so that there really remained nothing to be 
done by either party to the contract, it cannot be 
said that the contract was subsisting at the date of 
the nomination merely because it ig possible that 
an objection to any payment made under the contract 
might be made by the audit department and the 
amount covered by the objection might have to be 
recovered from the security deposit made by the con- 
tractor. 132 Ind. Cas. 673 (D), explained. [p. 151, 
col, 2.) 
O. Mise, P. to issue a writ of certiorari. 
Messrs. V. T. Rangaswami Ayyangar and 
K. Ramaswam Ayyangar, for the Peti- 
tloner. 


an K. Rajah Ayyar, for Respondent 
o, l. 


: Order.—This is an application.for issue 
of a writ of certiorari and for quashing the 
order of the Election Commissioner of 
Vellore in O. P. No. 11 of 1938. The peti- 
tioner and respcndent No. 1 were both 
candidates for election as member of the 
District Board of North Arcot. Respondent 
No. 1 in this petition was the petitioner 
before the Election Commissioner. His 
nomination paper had been rejected by the 
Election Officer on the ground that he was 
interested in a subsisting contract with the 
Board with the result that the only other 
candidate, the present petitioner, was de 
clared elected. The validity of that election 
was questioned by respondent No, 1 whose 
nomination had been rejected and the 
Election Commissioner upheld his petition 
for setting aride the election of the peti- 
tioner. The Election Commissioner, that is 
the Subordinate Judge of Vellore, held that 
respondent No, 1 was not interested ina 
subsisting ccntract with the Board on the 
date of nomination and accordingly allowed 
the petition. As a result a fresh election 
was ordered to be held and the present 
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petitioner has come to this’ Court for issue 
of a writ of certiorari and for quashing the 
order of the Election Commissioner; in this 
eonnection there was an application for 
stay made by the petitioner and an interim 
stay was ordered as regards the publica- 
tion of the list of valid nominations. This 
interim stay was ordered on December 15, 
and the petition was directed to be posted 
for hearing as early as possible. , 
The petition kas now been argued before 
meand the main question in the petition is 
whether the view of the Election Oommis- 
sioner that respondent Nn, 1 was ‘not 
interested in a subsisting contract with the. 
Board is wrong. The contract that was 
relied upon is one which disqualified res- 
pondent No, 1 and is Ex. A, That is a 
contract in respect of a certain major work, 
That contract recites that it had been 
agreed that the contractor should execute 
his bond to the President in a sum of 
Rs. 100 as security for the due performance 
by him of this contract and that he had 
accordingly done so. It then recites the 
actual terms of the contract. So far .as 
this contract is concerned, it is common 
ground that the work to which .it relates. 
had been completely performed and com- 
pletely paid for by the Local Board before 
the date of nomination, 80 that really 
nothing remained to be done by either 
party to the contract. Ib cannot therefore 
be said to have been A subsisting contract 
at the time. Reliance was placed before 
the Election Commissioner on the decision 
of a Bench of the Calcutta High Court in 
Satyendra Kumara Das v, Chairman of the 
Municipal Commissioners of Dacca (1). 
Toatis referred to by the Election Com- 
missioner in his order and the opinion 
is expressed that the view adopted in 
Satyendra Kumara Das v. Chairman of the 
Municipal Commissioners . of Dacca (|) 
does not really affect the present case 
because in the present case both parties 
to the-contract had performed what they had 
contracted to perform, The learned Commis- 
sioner points oul that the contract account 
has been Closed though the security deposit 
is kept in a separa'e account as required by 
the rules. The position was that,- if and - 
when an audit cbjection 18, made to any 
payment made under the contract, the 
amount covered by the objection could be 
made good frcm the amount of the deposit; 
otherwise the deposit was to be returned 


(1) 58 O 180; 132 Ind. Cas. 6738; AI R1931 Oal 
one: 34 C WN 972:53 OL J 236; Ind. Rul. (1931 
Cal. 593, ; es 4 
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to the depositor. The learned Commissioner 
was of opinion that this meant only that 
certain payments might be open to question 
later on in audit and not that the contract 
itself as such was subsisting. i 

= It must be mentioned at the outset that 
in the corresponding section of the Bengal 
Municipal Act, 1884, namely s. 57, the 
adjective ‘subsisting’ is not to be found 
qualifying the word ‘contract’ as is found 
in s. 55 (2) (e), Madras Local Boards Act, 
This word makes a certain amount of 
difference because it emphazises the point 
of view that it is only the existence of a 
subsisting contract at the time of the nomi- 
nation that disqualifies the candidate and 
not the fexistence of a contract which has 
ceased to subsist. Obviously, a contract 
which has ceased to be enforceable and 
under which no claim could be made by 
either party cannot be regarded as a suba 
sisting contract. In the present case, so far 
as Ex. A is concerned, that is the contract 
in respect of a certain major work, the 
rights of the parties have been determined 
and if there is any claim that can be 
made by the Board, it is only under the 
security agreement and only as against the 
amount lying in deposit. But that is not 
the contract which was alleged to be the 
contract which disqualified respondent No. 1. 
That contract is really different from the 
contract evidenced by Ex. A. It purports 
to have come into existence earlier and it 
must be regarded as subsisting till the 
audit is complete and no objection is made 
by the aduit department. Though in the 
first instance security was offered and 
taken for the due performance of the cone 
tract, as thecontract has since been fully 
performed, there is at present no possible 
claim except as regards any excess pay- 
ment discovered during audit, It has 
nothing to do with the performance of the 
work, It cannot be said that any contract 
_Yelating to the performance of the work 
was subsisting on the date of nomination. 
The only right which the Board then had 
was to recover any amount objected to in 
audit from the security deposit and nothing 
more, 

So far as the performance of the work 
was concerned, it had been completed to 
the satisfaction of the Board and no claim 
could be made on the ground that the con- 
tract had not been duly performed. The 
subsisting contract is therefore only one 
which relates to the payment of money, It 
is 8 contract whereby the Board is permit- 
ted to recover from the deposit made by 
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respondent No. 1 such amount as is covered 
by any objection, that may be made by the 
audit department, A money claim like this 
and that, too, not a claim that has actually 
accrued but a claim that may possibly be 
made, is, in my Opinion, not a contract of 
the kind that is contemplated in s. 55 (2) (c). 
It must be deemed to be covered by Proe 
viso 2 to that sub-section. For instance, 
supposing a tax-payer has a claim for re- 
fund from a Municipality, that would not 
constitute a subsisting contract which would 
disqualify the tax-payer from standing as 
a candidate in an election. On the other 
hand, supposing a Municipality bas a claim 
for recovery of the cost of some work 
against a particular candidate, the existence 
of such a claim would not disqualify the 
candidate. A mere claim to recover Money 
by the Municipality from the candidate 
cannot be regarded as amounting to a 
contract of the kind referred to in s, 55 (2) 
(e). The fact that the claim when made 
could be satisfied without going to Court 
by drawing on the amount lying in deposit 
dces not make any material difference for 
our present purpose. We cannot regard the 
position as between the Local Board and 
respondent No, 1.as one which disqualifies a 
candidate merely because it was possible 
that an objection might be made by the 
audit department and the amount covered 
by the objection might have to be recovere 
ed from the security deposit. The reason 
for the rule of disqualification also does 
not apply to the facts of the presant case. 
The validity of an objection made by the 
audit department is not within the come 
petence of the Local Board to decide. The 
decision is either with the audit department 
or with the Court which may have to adjudie 
cate upon it if a surcharge is made and 
is objected to’ by the person or persons 
surcharged. The Local Board as such 
cannot legally decide the validity of any 
objection and there could thus be no real 
conflict between the interest and the duty 
of any particular member against whom a 
claim may be made by the local body. It 
may as well be contended that because a 
candidate has filed a suit against a Municie 
pality for a sum of money cr the Munici- 
pality has filed a suit against a candidate 
for a sum of money, the candidate 
is disqualified. I am of opinion, therefore, 
that the view of the learned Election Oom- 
It is, in 
my opinion, unnecessary to quote authority 
on this point, nor is it necessary to consider 
the other question whether there has not 
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þeen a substantial assignment of even thè 
right’ of. respondent No. 1 to receive the 
sécurity amount. The decision of 
Election Commissioner not being: shown 
to be in contravention of any principle of 
law cannot be questioned in certiorari pro 
ceedings. There is no other question raised 
before me except this question of law that 
arose for determination by the Election 
Commissioner and his decision is, in my 
opinion, not only not in contravention of 
law but is in consonance with law and in 
accord with a reasonable interpretation of 
the disqualifying clause which he had to 
` construe. The petition therefore fails and 
is dismissed with costs, the Advocate’s fee 
being fixed at Rs. 100. The interim stay 
order dated December 15, 1938, and made 
in O. M, P. No. 5376 of 1938 is cancelled. 


re N.*8, 


_ 


Petition dismissed. 
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LAHORE HIGH COURT 
- Letters Patent Appeal No, 150 of 1938 
E December 1, 1938 
ADDISON AND RAM Larr, JJ. 
Mrs. J. PELITI—JUDGMENT-DEBTOR— 
APPELLANT 

Ya VETSUS 

. KANSHI GOPAL—DERORRE-HOLDER— 
fa RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 84, 8. 47—Order under O. XXI, r, 84, for fresh 
sale—Appeal, if lies—Decree-holder himself? auction- 
‘purchaser—Whether brings case under s. 47, 

No appeal lies from an order of the Court under 
O. XXI, r. 84, Oivil P. O., directing a fresh sale to 
be held in execution, due to the failure of the auc- 
tion-purchaser to deposit 25 per cent. of the pur- 
chase money on previous occasion, If makes no 
difference whether the auction-purchaser was the 
decree-holder himself or an outsider, because, the fact 
that the auction-purchaser is the decree-holder him- 
self does not bring the case within s 47 as. the 
auction-purchaser is not a party to the suit, nor can 
it be said that the order setting aside the sale and 
ordering another saleis one relating to the execu- 
tion, discharge or satisfaction of the decree. 


L. P. A. from the judgment of Mr. 
Justice Abdul Rashid, 


Mr. Achhru Ram, for the Appellant, 


Mr. Dina Nath Bhasin, for the Respon- 
dent, 


Addison, J.—In execution of his money 
decree against his judgment-debtor, the 
decree-holder attached the equity of 
redemption of certain property which was 
ordered to be sold on February 7, 1938, 
On February 4, the decree-holder obtained 
‘permission tô bid at the auction subject to 


m 
+ 


the 


-First Olass, dated February 18, 
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the provisions of s. 73, Civil P.O. The final 
bid at the auction for the equity of redemp- 
tion was that of the decree-holder, the 
amount being Rs. 6,600. On February ë, 
he was asked to deposit 2.) per cent. of the 
purchase price and his Counsel obtained 
two adjournments for that purpose, Even - 
after that, the deposit was not made and on 
February 18, 1938, the Court ordered 
a fresh auction to be held.’ Against this 
crder the auction-purchaser decree-holder 
appealed to this Court, The appéal has 
been accepted by a learned Judge of this 
Court and the order of the execution Court, 
ordering a re-sale, was set aside, Against 
this decision this appeal under the Letters 
Patent has been preferred. 

The principal question is whether an 
appeal lay. The order was one passed 
under O. XXI, r. 84, Civil P., O., and an 
appeal from a decision under that rule is 


not provided for by O., © XLIII, 
Oivil. P. O, Order XLII, r. 1 (j) 
only provides fcr an appeal from 


an order under r. 72 or r,92 of O. XXI 
It was admitted before us that if the 
auction-purchaser had been an outsider, no 
appeal would have lain from the order 
under O. XXI, r. 84, and the only question 
is whether it makes any difference if the 
decree-holder happens to be the last bidder. 
It seems to us that there is no difference 
by reason of this fact. It cannot be said 
that the question comes within s. 47, Civjl 
P. C., because the decree-holder is the 
auction-purchaser. Section 47 provides for 
questions arising between the parties to the 


‘suit relaing to the execution, discharge or 


satisfaction of the decree. The auctions 
purchaser is not a party to the suit, ncr 
can it be said that the order setting aside 
this sale and ordering another sale is one 
relating to the execution, discharge or 
Satisfaction of the decree. No appeal 
therefore lay, We accept this appeal, set 
aside the order of the Single Judge and 
restore the order of the Subordinate Judge, 
1938, 
Ordering are-sale. Parties will bear their 
own costs before us and the single Judge. 

It might be added that the judgment- 
debtor would have been placed at a-grave 
disadvantage if the order of the Single 
Judge had been upheld. Asthe Subordi- 
nate Judge, First Class, set aside the sale, 
the judgment-debtor put in no objections 
under O. XXI, r. £0, and any such objec- 
tions would now be barred by time, 
Again, under. the provisions of O. XXI, 
T. 189, [the judgment-debtor could have 
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deposited the amount of the bid along with 
5 per cent. and have the sale set aside in 
this way.;that time has also expired. 
These considerations have not influenced 
usin coming to our decision that the appeal 
did not lie, but have been mentioned here 
to show that there would have been some 
other provisions in the Code to set right 
these disadvantages, had it been the 
intention of the Code to admit an appeal 
from an order passed under O. XXI,r. 84, 
-Oivil P. O. 


O B Appeal accepted. 


-f 
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MADRAS HIGH COURT 
' Oivil Revision Petition No, 798 
of 1938 
November 18, 1938 


St 


- BURN, J. 
- K. MANAITHUNAINATHA DESIKAR 
- — PETITIONER 
VETSUS 
GOPALA CHETTIAR AND orHERs— 
RESPONDENTS 
Civtl Procedure Code(ActV of 1908), s. 115— 

. Order determining proper court-fee—Revision, if 
maintainable. 
~ An order which by itself does not fall within the 
` terms of s. 115, Oivil P. O., cannot be revised by 
-tho High Court merely because it is bound to be 
followed by some other order which may be without 
jurisdiction. [p. 154, col. 2.) 

. Where a Court having jurisdiction to decide 
what isthe proper court-fee, decides that question 
-and orders the plaintiff to pay court-fee accordingly, 
no revision lies from such an order only determin- 
ing the proper court-fee. It is not possible in 
a case like this tosay that the Court has acted 
without jurisdiction or has refused to exercise any 
jurisdiction vested in it. 95Ind. Oas. 424 (3), and 
O. R. P. No, 451 of 1926, followed, 108 Ind. Oas. 539 
(1) and 71 Ind. Was, 173 (4), distinguished, 144 
Ind. Oas. 516 12), not followed, 87 Ind. Oas. 25 (5) 
and 87 Ind. Cas. 660 (6), dissented from. [ibid] 


©. R. P. from. an order of the Sub- 
Judge, Tiruvarur, dated July 21, 1938. 


Mr. k. Sundaraulingam, for the Peti- 
tioner, 
The Government Pleader, Messrs. M. 


‘Lakshman Nayak, M. R. Venkataraman, 
,T. K. Rajagopalan and K. Venguswami 
Ayyar, for the Respondents, 


Order.—This is an appeal from the 
order passed by the learned Subordinate 
‘Judge of Tiruvarur in O. S. No, 4 of 1937, 
‘directing the plaintiff to pay additional 
court-fees over and above the amount paid 
with the plaint. I have advisedly called 
‘It an appeal because that is what it 
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really is though it purports to be a revision 
petition. The petitioner has no fault to 
find with the orderof the learned Sub- 
Judge, except that- on its merits it is 
wrong. I am clearly of opinion that this 
is not a matter falling under s. 115, Civil 
P.O. The suit was one for a permanent 
injunction to restrain the defendants from 
interfering with the plaintiff's joint pos- 
session cf the suit properties as joint 
trustee, and if necessary, to put the plaintiff 
in joint possession of the office of trustee- 
ship and of the properties described in the 
plaint. A contention was raised before the 
learned Subordinate Judge thatthe court- 
fee paid was not sufficient and Issue No. 9 
was framed in this form “has proper courte 
fee not been paid ?” The learned Subordi- 
nate Judge has examined the terms in 
which the plaint is cast and has discussed 
various cases and has decided that the 
plaint was insufficiently stamped, He has 
concluded that the suit was really a suit for 
a declaratory decree with consequential 
relief and if that be so, his decision that 
the suitfalls under s. 7 (iv) (0), Court Fees 
Act, is correct. It is not contended before 
me that the learned Subordinate Judge 
had no jurisdiction to decide what was the 
court-fee. On the cther hand the learned 
Counsel for the petitioner has agreed that 
the learned Subordinate Judge had full 
jurisdiction to decide this matter, It has 
not been alleged either in the petition or 
in argument thatthe learned Subordinate 
Judge in the exercise of his jurisdiction to 
decide this question has acted illegally or 
with material irregularity, It is, therefore, 
impossible to bring this case witbin the 
terms of s, 115, Civil P. O. 

I have been referred to several cases in 
which I am told that learned Judges of 
this Court have interfered in circumstances 
similar to these. The only case decided 
by a Bench of this Court to which my 
attention has been drawn is the case in 
Kulandat Pandichi v. Ramaswami Pandia: 
(1), In that case Kumaraswami Sastri and 
Wallace, JJ. held that where the lower 
Court passed an order directing the 
Plaintiff to pay additional court-fees on 
an erroneous view ofthe court-fee payable, 
and refused to proceed with the suit unless 
such sum was paid, the High Oourt will 
entertain a revision petition to set aside 
the order: although an appeal would lie 
later on, cn the consequential order that 
might be passed by the lower Court if 


(1) 51 M 664; 108 Ind. Oas. 539° A IR 1928 Mad. 
416; 55 ML J 345; 27 L W 286,; 
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the additional stamp duty was not paid. 
That case is clearly distinguishable from 
the one now under consideration. The 
learned Subordinate Judge has notin this 
case refused to proceed with the suit, He 
has decided what is the prop2r courtefee 
in hisopinion and-he has ordered the 
plaintiff to pay. court fees accordingly. In 
doing so he has done no more and no 
Jess than his duty. Allthat he has done 
in addition to this isto orderon July 21, 
1938, that the suit be called again on 
August 4, 1938, for the plaintiff to pay 
the deficit court-efee. Iam unable to see 
in what way the learned Subordinate Judge 
can be said to have failed to exercise any 
jurisdiction in this case. He has not refuse 
ed to proceed withthe suit and therefore 
this case does not fall within the princi- 
ple in Kulandat Pandichiv. Ramaswami 
Pandia (1). I am aware that Single 
Judges of this Court have taken the view 
that the order of a Subordinate Court deter- 
mining the amount of court-fee payable by 
a plaintiff is liable to be revised when it 
is unfavourable tothe plaintiff and I am 
aware that there is a decision of a Bench 
of this Court in Secretary of State v. 
Raghunathan (2) to the effect that the Crown 
cannot be heard in revision when the decje 
sion of the Court on the subject of court- 
fees is favourable tothe plaintiff and un- 
favourable to the Govt, On the other hand 
there are several decisions of the Single 
Judgesto the effect that an order deter- 
mining the proper court-feeis not liable to 
be revised under s. 115. See the case 
reported in Acha v. Sankaran (3) and the 
decision unreported of Waller, J.,in O. R. 
P. No, 451 of 1926. . 

But (I say it with all respect) none of 
the learned Judges, who sitting singly, have 
held that a mere decision asto the amount 
of court-fee is revisable has explained 
how it can be said that such a case falls 
within 6. 115, Civil P, ©. In Sudelaimuthu 
Pillai v,Sudalamuthu Pillai (4) Oldfield, J, 
held that revision was possible. But that 
was clearly because the order determining 
the amount of courte-fee ineluded an order 
directing the dismissal of the appeal in 
case the payments were not made. The 
reasoning was that in dismissing the appeal 
the lower Court had acted without juris- 

(2) 56 M 744; 144 Ind. Cas. 516: AI R 1933 Mad. 


506; 65 M LJ 25; Ind. Rul. (1933) Mad. 426: (1933) 
M WN 737; 38 L W 80 


£3) A I R 1926 Mad. 768; 95 Ind, Cas. 424: 50 M 
LJ 497; 23 L W 752; (1926) M W N 444. 

(4) 17 L` W 893; 71 Ind. Cas, 173; A I R 1923 Mad. 
270; (1922) M W NR ~. .. Kh. Ji 
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diction (assuming that the decision on the 
question of courtefee was wrong). In 
Sudalamuthu Pillai v. Somasundaram 
Pillai (5) Krishnan, J. held that a revision 
would. lie to the High Oourt against the 
erroneous order cf the Subordinate Judge 
as to the propercourtefee payable express. 
ing the opinion that it was open to the 
Court to interfere because the question 
was really one of jurisdiction as the plaint 
would have to be rejected if proper stamp 
duty was not paid and that the remedy by 
way of appeal was cumbrous remedy. A 
similar view was taken by Venkatae 
Subba Rao, J., ia Venkataramani Ayyar v. 
Narayanaswami Ayyar (6). With all rese 
pect to those learned Judges, I am of opi- 
nion that their decisions were incorrect. 

It is not possible in a case like this to 
say that the lower Court has acted withe. 
out jurisdiction or has refused to exercise 
any jurisdiction vested init, All that can 
be said on the question of jurisdiction 
(and some ofthe learned Judges say it 
explicitly) is that although so far the lower 
Court has acted well within its jurisdiction, 
if the High Court does not interfere at this 
stage, the lower Court will go on at some 
time inthe future todo something which 
(if its décision on the matter of court-fees 
is wrong) will bə without jurisdiction, 
In the present case for example the argue 
ment is that ifthe order of the lower 
Oourt is not revised, the lower Oourt 
will be obliged, when the plaintiff declines 
to pay the additional csurt-fee, to reject 
the plaint. Assuming that the lower Court's 
decision on the question of court-fee is 
wrong, that order of rejection of the plaint 
will be without jurisdiction. Therefore it 
is urged the High Court should interfere 
now. In my humble opinion this argue 
ment is unsound. An order which by itself 
does not fall within the terms ofs, 115, 
Civil P, O., cannot be revised ‘by this 
Court merely because it is bound to be 
followed by some other order which may 
be without jarisdiction. Moreover, it is not 
possible to say with absolute certainty in 
the present case that the learned Subordi- 
nate Judge will be obliged to reject the 
plaint. It is quite conceivable that the 
plaintiff may decide to pay courtefees as 
prescribed by the learned Subordinate 
Judge. Ifhe does, no question of rejection 
of his plaint will arise. Even if he does 


(5) 48 M L J 514; 87 Ind. Oas. 25; A I R 1925 Mad, 
722; (1925) M W N 104. 

_ (6) 48M L J688: 87 Ind. Oas. 660; A I R 1925 Mad 
71$; (1925) M W N 276; 21 1. W 649, 
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not, it is not beyond the bounds of possi- 
bility that the learned Subordinate Judge 
may discover, or think that he bas made a 
mistake in the order now under appeal and 
may cancel his demand for extra court-feea. 
Whatever the future may bring forth. I 
am quite clear on this point, that the 
learned Subordinate Judge so far has done 
nothing beyond his jurisdiction and has 
not refused to exercise any jurisdiction 
vested in him by law. His order deter- 
mining the proper court-fees is not liable 
to be revised under s. 115, Oivil P.O, 
On this ground alone I would dismiss this 
application. 

Since I have heard 
merits, I will give my opinion on the 
merits also. I consider that the decision 
of the learned Subordinate Judge was 
perfectly right. The plaintiff prays only 
for an injunction against the persons with 
whom he says he is a joint trustee, and if 
necessary for joint pcssession along with 
them, But itis quite clear from the plaint 
as a whole that his right to be a joint 
trustee is disputed by several of the 
defendants and that he cannot possibly 
get either the injunction or the relief for 
possession unless his right to be a joint 
trustee is declared. This application is, 
therefore, dismissed with costs of the Govt. 
Pleader. 


N.°D. 


the matter on the 


Application dismissed. 
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Khan Bahadur M. E. R MALAK—- 
DEFEN DANT—RESPONDENT 

Easement—Person, if precluded from claiming right 
of easement merely because he made an unfounded 
claim of ownership—Easements Act (V of 1882), 3. 15 
—Long user of right of way — Relationship not 
showing user due to license or leave — Presumption 
— Person acquiring right of way for himself, servants 
and carts—Righi, whether includes passage for sweep- 
ers—Hasement of necessity—Limitation Act (IX of 
1908), Arts. 120, 142 — Applicability —Gallery 
encroaching upon land of another — Latter’s suit for 
relief under s. 54, Specific Relief Act (I of 1877)— 
Prayer for possesston—Art. 120 held did not apply 
—Deed—Censtruction—Discrepancy between dimen- 
stons and boundartes—Second appeal—Court consider- 
ang documents as pieces of evidence involving no 
question of construction—Inferenceof fact, if can be 
challenged in second appeal. 

A person who enjoys aright under the belief that 
he is an owner, does not acquire an easement. A 
Tight of easement is a right which is capable of 
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bes, g acquired jn respect of other's land and not 


one’s own. Attorney-General of Southern Nigeria v. 
John Holt & Co., Liverpool, Ltd. (5), relied on. [p. 
157, col. 2.] x 

Amanisnot finally precluded from claiming the 
henefit of an easement merely because in the course 
of legal proceedings he made an unfounded claim to 
be owner. An assertion of a personalright againet 
the owner does not imply an assertion of a right in 
the property. Itis only an equitable right which is 
remote from ownership. %6 Ind. Cas. 968 (2) and 139 
Ind. Oas. 571 (3), relied on. [ibi] 

Tt isno doubt incumbent on the plaintiff to estab- 
lish that his user was as of right but the law presumes 
that itis as of right, that is to say, it has a lawful 
origin, if the plaintiff proves open and notorious 
user. On proof of the’ fact of enjoyment from time 
jmmemorial, there must arise A Presumption of a legal 
origin for the right claimed. Where, therefore, a per- 
son had been exercising a right of way for himself, 
his servants and his carts from .remote past as 
appurtenant to his shop and there was nothing to 
show that the relationship between the parties was 
such as to indicate that the user was attributable 
to leave or license, it murt be presumed that the user 
was of right. Tp. 158, col. 2.] 

[Case-law referred to.] 

The presumption of constructive enjoyment can no 
more be madein favour of a person acquiring ease- 
ment by prescription than the presumption of con- 
structive possession be made in favour of a tress 
passer acquiring prescriptive title. If there is a 
grant, it is construed against the grantor, but in case 
of prescriptive right, its extent must be measured 
and determined by the accustomed user. It is on 
this principle thata servitude acquired for one pur- 
pose cannot lawfully be used for another, Thus 
where a person scquires a right of way for himself, 
his servants and carts by prescription, this right 
cannot be presumed toinclude the passage for 
sweepers. The argument that the right of way 
acquired by the person, in these circumstances should 
be deemed to have been acquired forall purposes 
connected with the beneficial enjoyment of his house 
cannot prevail unless it is proved that it is used for a 
variety of purposes in general. The fact that the 
houses occupied by parties had at one time belonged 
toa common owner, does not also give rise to this 
presumption unless the way was necessary for enjoy- 
ing the tenement which was purchased by the person 
claiming easement. Moreover, right of way is nota 
continuous and apparent easement. The case, there- 
fore, cannot fall within the terms of s. 13 (f) of the 
Easements Act. Norcanit be presumed tbat it is a 
way for all purposes for the reason that it was’common 
way. It is only when the land that is used for 
passage is found to belong to hoth the neighbours 
that the way might be presumed to be used for all 
purposes. Jadulal Mullick v. Gopalchandra Mukerji 
(26, Desai Bhaoorai v. Desai Chunilal (27) and 59 
Ind. Oas. 426 (28', relied on. [p. 160, col. 1.] 

Aneasement of necessity is one without which the 
property retained upon the severance cannot be used 
at all : it isnot one which is merely necessary to the 
reasonable enjoyment of that property. Union 


-Lighterage Co. v. London Graving Dock Co. (32), relied 


on. [2b2d.] 

Whether Art. 120 or Art. 142, Lim. Act, would come 
into operation depends upon the nature of the relief 
claimed. Where a gallery of a person's house en- 
croaches upon another's land, he is unquestionably a 
trespasser in view of the maxim ‘whosoever has the 
goil, also owns to the heavens above and to the centre 
of the earth.” Hence where in such a case the owner 
of the land trespassed, brings a suit for relief under 
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B. 54, Ppecific Relief Act, coupled with a claim for 
possession of land below the gallery, to which: the 
Opposite party has asserted his title, the suit is-not 
governed by Art. 120. Rathina Velu v. Kalundo Velu 
(39), applied. [p. 161, col. 1.) 

[Oase-law distinguished.] 

Incase of a discrepancy between dimensions and 
boundaries, the rule is that the area specified within 
the boundaries will pass whether it be lessor more 
than the quantity specified. Bhayalal v, Dwarka 
Prasad (33), relied on. [p. 160, col. 2J 

When the Oourt only. considers various documents 
as mere pieces-of evidence involving no question of 
construction, its inference of fact isnot open tochal- 
lenge in second appeal. 134- Ind. Cas. 673 (1), relied 
on. [p. 157, col. 1.] 


S A. from the appellate decree of the 
Court of the First Additional District Judge, 
Nagpur, dated April 15, 1936. 


Mr. M. R. Bobde, with Rai Bahadur M. B. 
eal de and A. D. Mande, for the Appel- 
ant. 


Messrs, D. T. Mangalmurti and §. R. 
Mangrulkar, for the Respondent. 


Judgment.—This appeal and Second 
Appeal No. 381 of 1936 arise out of a suit 
filed by the appellant in this appeal, which 
had been dismissed in toto by the original 
Gourt but was partially decreed in the 
lower Appellate Court, This judgment 
governs the disposal of both the arpeals, 

The parties nowown premises which are 
adjacent to each other. At one time the 
land comprising them was owned by Mst. 
Laxmi Devi, appellant’s sister, On April 
11, 1908, she sold a portion’ of the premises 
to the réspondent’s father, who about the 
year 1922, ccnstructed a building which is 
now known as the Sadar Bazar Mahdibagh 
shop, on a part of the site purchased by 
him. Laxmi Devi sold the residue of the 
premises to the appellant under gale deeds, 
dated June 24, 1919, March 5, 1921, and 
October 22, 1527. The appellant's case was 
that the respondent, while constructing his 
building in 1922, encroached upon Laxmi- 
Devi's land along the whole length of the 
southern wall varying in breadth from 13° 
to 2f and along the whole length of the 
western wall from JZ’ to 41’) tlat he cone 
structed a wooden gallery projecting from 
the western wall, that he opened some wine 
dows and ventilators inthe ground and first 
floors of his building and constructed a 
bathroom and a lavatory touching the 
southern wall of his building’ with the 
nightsoil aperture opening on the appel- 
lant’s land, that the respondent was wrong- 
fully using tLe open space lying between 
the two premises as a passage for his carts 
and sweeper; that ho had-also further ens 
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croached on the appellant's land by cone 
structing pucca drain and two chabutras 
with steps below two doors Del and D-2 
(marked in the map). The suit was hotly 
contested by the respondent and it was 
wholly dismissed in the trial Gourt. The. 
lower Appellate Court granted a a decree to 
the appellant as follows :— 

(a) The respondent shall remove the 
gallery on the west ; 

(b) He shall fix the shutters of the door 
above that gallery and the windows 
below that gallery in such a way 
that they open inside his building 
and not on the land of the appele 
lant ; 

(c) If.the respondent fails to carry out 
these directions, the appellant will 
be at liberty to get them carried out 
through Oourt at the expense of the 
respondent ; and 

(d) The respondent is perfectly restrains 
ed from making use of the land on 
the south of his building as a 
way of sweeper for cleaning his 
latrine, 

The rest of the appellants claim was 
dismissed, Both parties have filed sepa- 
rate appeals, I shall first deal with the 
plaintiff’s appeal, 

Two points are pressed!: (1) that the 
respondent encroached towards his southern 
side by building a part of his shop, drain, 
chabutras, etc, (2) that the respondent did 
not acquire right of way for the passage of 
carts over the open space intervening the 
two premises. 

The first point does not involve any ques- 
tion of law. The lower Appellate Oourt 
compared the extent of the area covered by 
the respondent’s building with the. measure- 
ments and other description contained in 
his sale deed, dated April 11, 1908 (P-2) 
and came to the conclusion that he had ene 
croached on 3-7"? of land, It however found 
the encroachment to be towards the northern 
side of his building. That sale deed mens 
tions the existence of a veranda and steps 
leading up to it on the southern side. The 
western and southern boundaries are des- 
cribed therein as being respectively the 
site and house of Laxmi Devi and the acar | 
(compound) and tabelas, stables of Laxmi 
Devi, Examining the saledeeds in favour 
of the appellant, the lower Appellate Court 
found that the appellant was entitled to 
87' north to sauth along the Residency Road 
but that he was actually in possession of 
89-2”, that is, 2'2” in excess of what was 
transferred to him, This conclusion of fact 
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is assailed here on the ground that the 
lower Appellate Court misunderstood the 
varioue instruments of title. It was pointed 
out in Sheonarayan v, Dindayal (1), that 
when the Court only considers varicus 
documents as mere pieces of evidence in- 
volving no question of construction, its 
inference of fact is not open to challenge 
in second appeal. It must be borne in 
mind that the lower Appellate Court’s 
finding is concurrent with that of the ori- 
ginal Uourt and it receives support from 
the recitals in the appellant’s sale deeds of 
1919 and 1927 (Exs. P-2 and P-3) as to the 
boundaries of premises sold to the appel 
lant. The land sold to the appellant was 
described as being bounded inter alia by 
the Mahdibagh shop, and there is absence, 
botbin the sale deeds and Ex, Pel3, of any 
complaint asto this particular encroach- 
ment by the respondent. There are also 
other considerations in support of the lower 
Appellate Courv’s finding but it is unneces- 
Bary to go into further details as [am not 
satished that the finding is vitiated by any 
error of law or that it is otherwise manifest- 
ly unreasonable or perverse. 

The other point relating to easement no 
doubt raises a question of law. The lower 
Appellate Court’s finding is that the open 
space lying between the two buildings had 
been used as a passage for the respondent, 
his servants and carts from 1408 onwards 
and that he had acquired a right of way 
to that extent as an easement before the 
institution of the suit in 1933, It is urged 
for the appellant that the user were not 
proved to have been as an easement and as 
of right. It ıs necessary here to refer toa 
litigation between ihe parties which com- 
menced in 1927 and terminated in 1931, 
The respondent filed a suit for specitic 
performance on the basis of an agreement 
of sale alleged to have been executed 
by Laxmi Devi in respondent’s favour on 
August 9, 1927, affecting the land in 
respect of which the right of easement is 
claimed by him, It is argued that inasmuch 
as in that suit the respoudent asserted his 
Claim as owner of the land, Le could not 
be deemed to have used it as an easement, 
Reliance is placed on Subha Rao v, La- 
kshmana Kao (2), Marghabhai v. Motibhai 
Mithabhaz (3), and Jogesh. Chandra Koy v. 

(1) 27 NL R213; 134-Ind, Cas. 673; A I R 1931 
Nag. 189; Ind, Rul. (1931) Nag. 161. ; ` 
` C2) 49 M820; 96 Ind. Cas. 968; A I R 1926 Mad. 728; 
23 L W 609; (1926) M W N 923. ` 
(3) 56 B 427; 139 Ind. Cas. 571; AIR 1932 Bom. 
at 34 Bom, L R 1015; Jad, Rul, (1932) Bom, 
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Srimati Sachchhanda (4). The first case 
negatives the contention, the last one 18 
not in point. Inthe intermediate one, the 
person who claimed the right of easement 
claimed also the ownership of the land. It 
is now a well-established rule of law since 
it was enunciated in Attorney-General of 
Southern Nigeria v. John Holi & Co., Liver- 
pool, Ltd,(5), that a person who enjoys a 
right under the belief that he is an owner, 
does not acquire an easement. A right of 
easement is a right which is capable of 
being acquired in respect of other's land 
and not one’s own. But was this the case 
here? The right which the respondent 
asserted in his suit for specific performance 
wasa right in personam against the con' racte 
ing owner. Section 54 of the T. P. Act lays 
down in clear terms that an agreement to 
sell does not of itself create any interest 
in or charge onthe property. It is evident 
that an assertion of a personal right against 
the owner does not imply an assertion of a 
rightin the properly. The one isa right 
in personam, the other is aright in rem. 
The very object of the suit of the respond- 
ent was to acquire title to the land to the 
exclusion of any other claimant on the 
basis of the personal right which the con- 
tract of sale created in his favour. It is, 
therefore, inaccurate to say that from the 
time he instituted his suit in 1927 he had 
the animus of an owner when he exercised 
his right of passage as before. He was 
seeking to acquire title which eventnally 
he failed todo. Throughout the course of 
the litigation he was only asserting an 
equitable right which is remote from 
Ownership. -In Subba Rao v. Lakshmana 
Rao (2), it was observed that a man is not 
finally precluded from claiming the bene- 
fit of an easement merely because in the 
course ofa legal prcceeding he made an 
unfounded claim to be owner. Their Lord- 
ships further pointed out that the question 
of onus was one of fact. If that is so, it 
must, in the circumstances of the present 
case, be held that the defendant did not 
claim to be owner while he was exercising 
his rigut ofway. The appellant's conten- 
tion must, therefore, fail, 

The next question is whether- the right of 
Passage was enjoyed as of tight. Reference 
is made to Chunilal Fulchand v Mangaldas 
Govardhandas (6),and Shaikh Khoda Bukhsh - 
v Shaik Tajuddin (7). In the first-mentioned 

(4) A IR 1935 Oal, 282; 155 Ind. Oas. 833; 60 OL J © 
412; 7 RO 633, 

(9) (1915) A O 599; 84 LJP O 98; 112 L T 955, 

(6) 16 B 592, 6 

(778 O W N 389. 
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case the person who claimed to have ac- 
quired aright of easement claimed it by 
right of ownership which, in that case, 
“was held to be inconsistent with enjoyment 
as of right as an easement. In the present 
case the defendant never claimed owner- 
ship of the land as has been shown 
already, and consequently, this case has 
no application. In the other case, 
the original Courts finding was that 
thera was no proof of the existence 
of any way and that even if there was any, 
it could not be as of right but was per- 
missive, The first Appellate Court failed 
to determine the question whether the user 
was permissive or as of right. It was 
rightly observed that the burden lay on the 
claimant to prove that his user was as 
of right but it was clearly indicated that 
the onus could be discharged by the proof 
of circumstances which would found a pre- 
sumption that the user was as of right and 
not permissive, with due regard to the habits 
of the people. The judgment cites with 
approval a passage from an unreported 
. Judgment: 

“The nature and character of the servient land, 
the friendship or relationship between the servient 
and dominant owners and the circumstances under 
which the user had taken place may induce the 
Court to hold that the enjoyment was not “as of right” 
although there is no direct proof that the enjoy- 
ment was had with the permission of the servient 
owner, 

It is partinent to notice here that the 
learned Judge who decided the case alluded 
to the rule in England that evidence of 
mere user over a long period was by itself 
sufficient to warrant the inference of the 
user being as of right, but declined to 
apply it to India in view of the differing 
habits ofthe people. It is true thaton the 
point, there is a divergence of judicial 
opinion in India. This view found favour 
in Rameshur v. Nut Behari (8), Baroda 
Kant Vv., Sreenath (9), Ganga Sahai v. Shtb 
Charan (10) and Siti Kanta Palv. Radha 
Gobinda Sen (11), but on the other hand 
it was not endorsed in Kunjammal v.Rathnam 
Pillai (12), Rambhat v., Vallabhai (13), 
Ishaqlal v. Pujarilal (14), Nazir Hussain v. 


(8) 19 Ind, Oas. 66. 

(9) 18 Ind. Oas. 211. 

(10) 25 Ind. Cas. 499; AIR 1914 All, 407. 

(11) 56 O 927; 119 Ind. Oas. 293; A 1 R 1929 Cal, 
542; 330 W N 517; Ind. Rul. (1929) Oal. 773. 

(12) 45 M 633; 66 Ind, Oas. 11; A I R 1922 Mad. 
Her L J 417; 15 L W 266; (1922) M W N 143; 31 M 

50. 
(13) 45 B 1027; 62 Ind. Oas, 65; A I R 1921 Bom. 430; 


om, 422, 
(14) A IR 1925 Lah. 344; 86 Ind. Oas, 595; 26 P LR 
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Aulad Hussain (15) and Behari Lal v, 
Ashutosh Banerjee (16). In the Oourt of the 
Judicial Commissioner, O. P., it was cone 
sistently- held that ‘long user itself gave 
rise to a presumpticn of right: see Sonba 
v. Dattatraya (17), Narayan v. Ikram (18), 
and Ramchandra Rao v, Venkat Rao (19). 
In our High Court also this view received 
assent in Nathuram v. Kalu (20). As 
pointed out, in this case, it is no doubt 
incumbent on the plaintiff to establish 
that his user was as of right but the law 
presumes that it is as of right, that is to 
say, it has a lawful origin, if the plaintiff 
proves open and notorious user. The 
expression “as of right” was explained by 
James, L, J,, in Earl De La Warr v. 
Miles (21), as meaning “a thing which 
the claimant was entitled to do under some 
right or another’, On proof of the fact of 
enjoyment from time immemorial, there 
must arise a presumptionof a legal origin 
for the right claimed; see Bhola Nath 
Nandi v. Midnapore Zemandary Co, (22). 
Regard being had to the weight of the 
authorities, the appellant’s contention must 
be overruled. There is evidence, though 
meagre, tosustain the findings of the Courts 
below that the defendant was exercising his 
right of way for himsclf, for his servants 
and for his carts since 1903 as appur- 
tenant, to his shop. The land on which he 
exercised his right was, and is, admittedly 
set apart as a passage. The relations 
between the parties were not such as to 
indicate that the defendant's user was 
attributable to leave or license; on the 
contrary, the circumstances leave no doubt 
for the inference that it was regarded 
as.a natural and lawful mode of the 
beneficial enjoyment of his tenant. It must, 
therefore, be presumed that hi3 user was 
asof right. For the foregoing reasons the 
plaintifi’s appeal must fail. 


The first point taken in the defendant's 
appeal is as regards the defendant's right 
to let his sweeper use the way for purpose 


5 (15) AIR 1926 Pat. 460; 96 Ind. Oas. 1010; (1926) 
at, 264, 
(16) a I R1925 Cal. 788; 87 Ind. Oas. 19; 410 Ld 


79, 
(17)'A I R 1923 Nag. 192; 71 Ind, Cas, 831; 6N L 


(18) A I R 1925 Nag. 270; 85 Ind. Oas. 81. f 

(1916 N LR 76; 54 Ind. Oas. 936; A I R 1920 
Nag. 20. , 

(20) 20 N LJ 12; 171 Ind. Oas. 121; A IR 1939 Nag, 
69; 1 L R (1938) Nag. 21; 10 RN 93. 

(21) (1851) 17 Oh, D 535 at p 584; 50 L J Oh, 754; 44 
L T 487; 29 W R 809. l : 

(22) 31 O 503 at p 509; 31I A 75, 80 W N 420; 8 Sar, . 
611; 14 M L J 152 Œ Q) 
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of cleaning his latrine. There is ample 
evidence on the record to sustain the lower 
Appellate Court's finding that the latrine 
was built in, 1922 at the place where it 
stands, The question of law which arises 
is whether the right of way which the 
defendant acquired as an easement come 
prised the right to use it also for conserv- 
ancy purposes. On behalf of the defen- 
dant, reliance is placed on Chunder Coomar 
Mookerji v. Koylash Chunder Sett (23), 
Venkiah v, Krishnamoorthy (24) and Manek- 
lal Harilal v. Maneklal Gordhan (25. In 
these cases the right of easement was 
granted in general terms and it was beld 
that the grant of a general right of way 
included the right to admit scavengers to 
clean the latrine. That is a matter of 
mere construction of a grant. In the 
present case, the defendant had not acquired 
apy right of easement under his sale deed 
(P-2) from Laxmi Devi; nor does he rely 
on any grant apart from it. He claimed 
the easement on ground of prescription 
and he succeeded in proving his acquisition 
of that right so far as he, his servants 
and carts were concerned. His user which 
culminated in his prescriptive right had 
begun in 1908, when the latrine was nct 
in existence. In the plan submitted by 
the defendant to the Municipality in 1922 
(P-18), a latrine was shown in the extreme 
north of the west corner, 2. e., towards the 
Dangerfield Road. The lower Appellate 
Court declined to believe that there was 
any regular latrine before even at the place 
shown in the plan. It is significant that 
Laxmi Devi protested against the con- 
struction of the latrine inthe place where 
it'stands (see Ex, P-13). The way could 
not, therefore, have been used as a sweeper's 
passage before 1922. Itis clear, therefore, 
that the user of the land for this purpose 
began in or after 1922 and the statutory 
period of 20 years was interrupted by 
the institution of this suit in 1933. The 
defendant seeks to escape out of this 
difficulty by saying that the passage for 
Bweeper must be presumed to have been 
acquired as being implicit in the general 
right of way. The answer clearly is that 
he did not acquire any general right of way 
but only for particular purposes already 
specified, 

(23) 7 O 665. 


(24) 38 M 141; 19 Ind, Cas, 80; A I R 1915 Mad, 795: 
ata L J 552; (1913) M WN 317,13 M L T 


(25) 57 B 186; 141 Ind, Cas, 686; AIR 1932 Bom, 
Pris 34 Bom, L R 1150; Ind, ,Rul. (1933) Bom, 


Ñ. BAJLU NAIDU v. M. B. R. MALAK (NAG.) 


159 

The defendant acquired the servitude 
by prescription, in consequence of his 
enjoyment and user in a particular manner 
and the requisite length of user would 
only culminate in a right of enjoyment 
of the particular description and no other. 
The presumption of constructive enjoyment 
can no more be made in favour of a person 
acquiring easement by prescription than the 
presumption of constructive possession be 
made in favour of a trespasser acquiring 
prescriptive title. If there is a grant, it is 
construed against the grantor but in case 
of prescriptive right, its extent must be 
measured and determined by the accustomed 
user. Itis on this principle that a servitude 
acquired for one purpose cannot lawfully 
be used for another (see Jadulal Mullick 
v. Gopalchandra Mukerji (28)). Section 28 
(a) of the Indian Easements Act expressly 
provides that a right of way of one kind does 
not include right of way ofanother kind, In 
Desai Bhaoorai v, Desai Chunilal (27) it was 
held thata right of way enjoyed for agri- 
cultural purposes could nct be converted 
into a way for carrying timber. In 
Chintamani v. Ratanji (28) the defendants 
who had established their right of passage 
for persons, cattle and carts were held not 
entitled to use it as a way for sweepers. 
The argument that the right of way 
acquired by the defendant should be deemed 
to have been acquired for all purposes 
connected with the beneficial enjoyment 
of his house cannot prevail unless it was 
proved that it was used for a variety of 
purposes in general as was explained in 
the leading case of Cowling v. Higginson 
(29), The contention that it being a 
“formed road”, its user for a Variety of 
purposes should be presumed was nega» 
tivedin Ram Narain v. Kamala Kanta 
(30) Lord Justice Fry applied that descripe 
tion in Thomas v. Owen (31) to the land 
which was a formed roadway bounded on 
either side by turf banks and hedges and 
Which, although it ran through defendant's 
land, had been used by plaintiff for many 
years and had been from time to time 
repaired by him. Nor can such a presumpe 
tion be hased on the circumstance that the 
houses occupied by the parties had at one 

(26) 130 136 at p 142; 13 I A 77; 4 Sar. 713; 10 Ind. 
Jur, 350 (P O) 

(27) 24 B 188; 1 Bom. L R 658, 

(28) 22 Bom, L R 1131; 59 Ind. Oas. 426; A I R 1920 
Bom, 233, 

(29) (18388)4 M& W 24551 H & H 269;7 Ld (ws) 
Ex. 265; 51R R 555, 

(30) 26 O 311 at p 313, 

(31) (1888) 20 Q B D 223; 57 L J@ B198; 58 L T 
169; 56 W K 440; 52 J P 516, 
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time belonged toa common owner unless 
the way was necessary for. enjoying the 
tenement which was purchased by the 
defendant, Such aright arises by implica- 
tion of law and is regarded asan implied 
grant. I need not dilate on the well- 
recognised distinction made in this parti- 
cular species of easements, viz., those which 
are easements of necessity and those which 
are merely necessary for the reasonable 
enjoyment of the property granted. An 
easement of necessity is one without which 
the property retained upon the severance 
cannot be used af all; it is not one which is 
merely necessary to the reasonable enjoy- 
ment of that property (see Union Lighterage 
Co. v. London Grating DockCo, (32)). ‘That 
is the principle underlying s. 13 (e) of the 
Indian Easements Act. In the present case 
the latrine was not built until 1922 at the 
place where it stands, that is, li years 
after the defendant’s purchase of his house 
and it cannot be predicated that he was 
using the way asa passage for his sweepers 
at that time. Moreover, right of way is not 
a continuous and apparent easement. The 
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plaintiff's land. In this connection, it is 
contended 
behind the defendant’s shop building, i. e. 
towards the west belonged to the defend» 
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that about 3’ width of land 


ant. AsIsee noerror of law Vitiating the 
lower Appellate Court's concurrent finding: 
in this behalf, I cannot interfere with it. 


It is true that neither of the plaintiff's sale 


deeds of 1919 and 1927 covers some por- 
tion of the land on the south of the defend- 
ant’s shop building, but the lower Appellate 
Court has given sound reasons why it: 
should be presumed to have been trans-. 
ferred to the plaintif. Tne defendant: 
cannot claim anything more than was 
actually sold to him. ‘The plaintiff pure 
chased by his two sale deeds the residue 
of the land, and it must be presumed that 
Mst. Laxmi Devi, the seller, did not intend 
to reserve any land for herself. Moreover, 
in both the sale deeds of 1919 and 1927 
(P-3 and -P--5) she described the defend-- 
ant’s building as forming the boundary of 
the land soldto the plaintiff, In case of 
a discrepancy between dimentions and’ 
boundaries, the rule is now well-established 


case, therefore, cannot fall within the terms 
of s. 13 (f) of the Easements Ac’, An 
attempt was made to show that it was a way 
for all purposes for the reason that it was a 
common way; but it cannot succeed in view 
of the fact that the entire Jand belongs to 
the plaintiff alone. It is only when the 
land that is used for passage is found to 
belong to both the neighbours that the 
way might be presumed to be used for all 
purposes (see Peacock’s Easements, p. 511, 
3rd Edition.) The learned Counsel for the 
defendant contended that a part of the 
land ‘belonged to the defendant as it was 
not expressly included in the plaintiff's 
sale deed, Ex. P-5 dated October 22, 1927. 
It must trst be remarked that the land 
which wasthen being actually used asa 
_ passage was specifically mentioned in that 
sule deed and it must follow that ‘the 
defendant hud no title to this particular 
piece of land. -His having filed Civil. Suit 
No. 32 of 1927—19 of 1923 for specific per- 
formance itself refutes the contention. 

For the foregoing reasons, it must be held 
that the defendant did not acquire the 
right to use the way as a passage for his 
sweepers. 

The next contention relates to the 
western gallery overhanging the plaintiff's 
land and the shutters of the doors and 
windows, when opened, projecting over the 

(32) (1902) 2 Oh, 557; 71L J Oh, 791; 87 L T 381; 18 

L R54 x 


thatthe area specified within the boundaries 
will pass whether it be less or more than ‘ 
the quantity specitied. (See Bhayalal v. ' 
Dwarka Prasad (33)). The contention must, . 
therefore, fail. ; 
It is next urged that the plaintiff's suit 
as affecting the gallery and the shutters is ` 
barred by time under Art. 120 of toe Lim. ` 
Act. Whether this Article or Art. 142. 
would come into operation depends upon 
the nature of the relief claimed. ‘Lhe’ 
learned Counsel who relies on Kanakasabat - 
V: Muttu (34), Waztran v. Babu Lal (35), ° 
Imambhat Kamruddin v. Kahimohai (36), | 
Nathu v, Sheosa (37) and Tituram Mukerji 
V. Cohen (38) would be on firmer ground. 
had the relief been one for injunction 
simpliciter under s. 54 of the Specilic Relief - 
Act, but in this case it is coupled witha. 
claim for possession of land and the defends © 
ant also asserted his title to the land 
beneath the projections. The cause of` 
action under s. ög of the Specitic Relief 
Act is breach of an obligation existing in“ 
favour of the Owner, If the defendant nad . 
admitted the plaintiff's title to the land: 


(33) 15 OP LR 163, 426, E 
(34) 13 M 445, og SE ge 
(39) A a he A L N 1901, 69. ns 
(36) 4 06; 67 ind, Oas. 977; A I R 1925 Bom. 373; 
27 Bom, L R 503. ` oe eae 3735 
(37) A I R 1926 Nag. 25; 89 Ind. Oas. 636, : 
ive EAn ere = g A 2 OL J408, SO WN’ 
19; ar, 908; om, 920; 15M Ld 379 , 
J59 PO, | i a 
oer 
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beneath, the contention would prevail but 
his attitude has beeu otherwise. So far as 
the gallery is concerned, the defendant was 
ungestionably a trespasser in view of the 
maxim “whos ever has the soil, also owns to 
the heavens above and to the centre of the 
earth.” This principle was applied in 
Rathina Velu v. Koland Velu (39) to a case 
of a cornice overhanging neighbour's land 
and it was held that the projection cons 


Btituted a trespass. The gallery has, 
therefore, been rightly ordered to be 
demolished. As regards the projecting 


shutters, the trespass is'not so pronounced. 
Itis but nominal and the land is not of any 
present use to the plaintiff except theo- 
ritically asa part ofthe passage left bet- 
ween the two buildings. Since, however, 
the plaintiff is the de jure owner of the 
land, itis but reasonable that the defend- 
ant should pay for his enjoyment of it, I 
would, therefore, give him the option either 
to carry out the lower Appellate Court’s 
order or pay Re. | per annum as rent to the 
plaintiff. 

- Both the appeals substantially fail and 
are dismissed with costs. Tne costs of the 
Courts below will be paid as ordered by the 
lower Appellate Court. Oounsel’s fee Rs. £0 
in each appeal. 

D, Appeals dismissed. 


_ (39) 29 M 511; 16M L J 281. 


_ OUDH CHIEF COURT 

Oivil Miscellaneous Applications Nos, 913 

; and 914 of 1939 

December 21, 1939 
-Tuomas, O. J. AND Rapsa KRISANA, J. 

RAM PHIRAN AND oTHERS—DVEFENDANTS— 
f APPELLANTS 

f versus 

SRI RAM alias SRI NATH AND oTHERS— 

; PLALNTIFRES—~ RESPONDENTS, 

Limitation Act (IX of 1908), s. 5—Applicability 
to application under O.ALIV,r.1, Civil Procedure 
Code (Act V of 1908)—Court Fees Act VII of 1870), 
8. 6 (2) (as amended in 1938)—Civil Procedure Code 
(Act V of 1408), s. 149—Power of High Court to 
grant time to make up deficiency tn court-fees. 
“Section 5o0f the Lim. Act has no application to 
an application under O. XLIV, r. 1, Oivil P.O. 

The High Court has powerto grant timein its 
discretion to makeup the deficiency in the court- 
fee on a plaint or memorandum of appeal under 
8 149, Oivil P. O, and now also unders, 6,cl. (2) 
of the Vourt Fees Act as amended by the Court 
Fees (Amendment) Act-df 1938, 


O. Misc. Apps. dated November 15, 1939, 
under O. XLIV, z 1, Civil P. O. for leave 
to appeal as a pauper, 
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Mr, K, P. Misra, for the Applicants. 


Order.—The decree sought to be appealed 
from is dated August 12, 1939, On Novem- 
ber 15,1939, the applicants presented a 
memorandum of appeal as well as an ap- 
plication (Civil Misc. Application No, 913 
of 1939) for leave to appeal as a pauper 
under O. XLIV, r. l of the Oivil P. O. 
They also filed an application (Oivil Misc. 
Application No. 914 of 1939) uader s. 5 of 
the Lim. Act, supported by an affidavit 
explaining the delay in making the applica- 
tion for leave to appeal and praying that 
the application although beyond time be 
admitted. 

Section 5 of the Indian Lim, Act, applies 
to any appeal or application for a review 
of judgment or for leave to appeal or to 
any other application to which that section 
has been made applicable by or under any 
enactment for the time being in force. It 
is clear that this section has not been made 
applicable to an application under O. XLIV, 
r. 1, of the Civil P.O. The limitation for 
making an application under O. XLIV, 
r, 1 is thirty days under Art. 170 of the 
Lim. Act. The application is admittedly 
barred by time, and no extension can be 
allowed under s. 5 as that section is not 
applicable. 

The application under s. 5 of the Lim. Act, 
is, therefore, rejected. < 

As regards the appeal waich does not 
bear any court-fee stamp, the learned 
Counsel for the appellants prays that some 
time be granted to him to pay up the 
requisite amount of court-fee. This Vourt 
has power to grant time in its discretion to 
make up the deficiency in the court-fee on 
a plaint or memorandum of appeal under 
s. 149 of the Oivil P. ©. and now also 
under s. 6, cl. (2) of the Court Fees Act of 
1870 as amended by the Court Fees (Amend- 
ment) Act of 1933. In the circumstances 
of tue case, we think that we should grant 
time to the appellants to make good the de- 
ficiency. We accordingly grant them two 
months’ time from to-day for that purpose 
with aclear understanding that no further 
extension will be asked for. 


B. Order accordingly. 
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- “LAHORE HIGH COURT 
Letters Patent Appeal No. 25 of 1939 
April 25, 1939 
ADDISON AND Ram LALL, JJ. 
GURBACHAN SINGH AND oragrs— 
PLAINTIRFS— APPELLANTS 


versus 
ARJUN SINGH AND oTages—DEFENDANTS 
— RESPONDENTS 

Custom (Punjab)—Self-acquired property—Son 
purchasing ancestral property held by father—Sale 
not set aside by reverstoners—Property becomes self- 
acquired of son who can will it away. 

Property ceases to be ancestral when it comes into 
the hands of an owner otherwise than by deecent 
or by reason merely of his connection with the com- 
mon ancestor, Where the land has been genuinely 
sold by the father to the son and the reversioners 
do not set aside the sale on the ground of want of 
necessity and consideration, it becomes the self- 


acquired property of the purchaser and he has power 
to will it away. 
[Oase-law relied on.] 


L. P, A, from the judgment of Mr. Justice 
Skemp, dated December 1, 1932, 


Mr. Asa Ram. Aggarwal, for the Appel- 
lants, 


Messrs, Shamair Chand 
for the Respondents, 


Addison, J. — Gurbax Singh, son of 
Bir Singh, made a will on July 22, 1909, 
leaving his property first to bis mother, 
Mst. Jiwan Kaur, and after her death, to 
the plaintifis and to the father of defend- 
anis Nos, 5 and 6.. Mst, Jiwan Kaur re- 
tained possession of the property in suit 
till her death on April 19, 1930. It then 
came into the possession of defendants 
Ncs. 1 to 4, 7 and 8, who are collaterals 
of Gurbax Singh, The plaintiffs have sued 
for possession of the suit property as 
beneficiaries under the will, Their Suit was 
dismissed by the trial Gourt on the 
ground that the property was ancestral, 
having been held by the common ancestor 
Dal Singh; but it was decreed by the lower 
Appellate Oourt. There was then a second 
appeal to this Court which was heard by 
a learned Judge who accepted the appeal 
and restored the decree of the trial J udge 
dismissing the suit. He, however, granted 
a certificate under the Letters Patent to 
the effect that this was a fit case for further 
appeal. The appeal under the Letters Patent 
was admitted to a hearing and has been 
heard by us. 

The lower Appellate Oourt found that 
the suit property had been in the posses- 
siou of the common ancestor Dal Singh 
and by reason of that fact, came into 
the hands of Bir Singh. Bir Singh 


and Tek Chand, 
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then sold the suit poperty to his 
only son Gurbax Singh by two 


deeds dated February 20, 1899, and Decerne 
ber 1, 1901. The consideration for both 
sales was paid before the SubeRegistrar 
and it has been held by the lower Appel- 
late Court’ that the sales were genuine, It 
is admitted that, if the property must be 
looked at ‘as self-acquired in the hands of 
Gurbax Singh, he had power to will it 
away, but that, if it was ancestral prope 
erty, he had not this power. The parties 
are Jats following Customary Law. The 
principal case on the subject is Sri Ram 
v. kamjidas (l), It was there held that 
land ceases to be ancestral when it comes 
into the hands of an owner otherwise than 
by descent or by reason merely of his cone 
nection with the | common ancestor, 
Apparently this ruling covers the present 
case, It was pointed out in it that one 
Bir Singh had acquired land not because 
he was a member of the family of Jhanda, 
the common ancestor, but because he had 
paid money for it, and parchased it just 
in the same manner that a total stranger 
might have bought it. Tne land in that 
case, Just as in the present case, had come 
from the common ancestor but it had not 
come into the hands of Bir Singh of that 
case by reason of succession but because 
he had purchased it, Similarly, in the 
present case the land did not come into 
the hands of Gurvax Singh as successor of 
his father, but because he purchased it 
from his father. It was open to the 
reversioners of his father to impeach this 
transaction either on the ground that it 
was a fictitious one Or on the usual ground 
of want of necessity and consideration. 
They did not do so and the time for doing 
so has long passed. Further the land has 
been held in the present case to have been 
genuinely sold by the father to the son. 
That means that it came to the son by a 
genuine purchase and was thus his self- 
acquired property. If the son had succeeds 
ed the father, the reversioners could then 
have controlled his bequest thereof ; but 
as he had purchased it and the sales were 
not set aside on the ground of want of- 
necessity and consideration, it became hig 
self-acquired property. , 

The same view was taken in Gurdit Singh 
V. Ishar Kaur (2). In that case a cousin had 
purchased the land of another cousin. This 


(1) 59 P R 1909; 2 Ind. Cas, 949; 86 PL R 1909; 
94 PW R 1909. 
age 3 L 257; 68 Ind. Cas, 551; AI R 1922 Lah 
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land had been held by the common ances» | 


tor, but it was held to be self-acquired in 
the purchaser's hands, In Saiful Rahman 
V. Muhammad Ali Khan (3), land which 
had been held by the common ancestor was 
gifted toa collateral in the fourth degree who 
would not have otherwise inherited it. It 
was held that the land was not ancestral 
becauge the ordinary course of inheritance 
was diverted by the gift. Of course in 
this cace also if there had been.a suit 
in time, the nearer reversioners might have 
been able to get the transaction set aside. 
Authorities whish are to a similar effect 
are Najina Singh v Jivan Singh (4), and 
Ghania v. Phuman Singh (5), The other 
cases arenot in point, Self*acquired pro- 
perty i3 property acquired by a person 
through his own act and not by succession. 
Obviously a gift, which is merely an 
acceleraticn of succession, would not cause 
the gifted land to become self acquired 
property, but, as has been already pointed 
out, a gift toa more distant collateral than 
the proper heir would render the land 
gifted self acquired unless the alienation 
was set aside within time. | 

There is no difference between this case 
and the cases referred- to, which are all 
based on the ordinary rule of seif-acquisi- 
tion. Here there were genuine sales by 
~ the father in favour of the son who paid full 
consideration to his father. These sales 
were not challenged within time and the 
property obviously became the self: acquired 
property of the purchaser. For the reasons 
given, we accept this appeal, set aside the 
decree of the learned Single J udge of this 
Court, and restore the decree of the lower 
Appellate Court decreeing the plaintiffs’ 


suit. Parties will bear their own costs 
throughout, 
D, Appeal allowed. 


(3) 9 L 95; 112 Ind. Oas. 41; A I R 1928 Lah. 285; 
I L T 40 Lah. 108. 


(4) A IR 1925 Lah, 87; 79 Ind. Oas. 107, 
(5) A I R1925 Lah, 245; 79 Ind, Oas. 170. 
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OUDH CHIEF COURT 
Application No. 28 of 1937 
December 19, 1939 
ZIA-UL Hasan, J. 
MAHA BALI—DEOREE-HOLDER— 
APPLICANT 
ersus 
"RAM DAS AND ancTHER—JUpa@mEnt- “ty 
DEBTOR—OPppositg PARTY 
Limitation Act (1X of 1908), 6. 20, Proviso— 


MAHABALT v. RAM bas (OUUH) 
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Acknowledgment referred to in proviso, if must be 


‘made before expiry of limitation. 


There is nothing in the proviso or in any other 
portion of 8, 20, Lim, Act, to support the view that 
the acknowledgment referred to in the proviso 
should also have been made before the expira- 
tion of the period of limitation. An acknowledg- 
ment.such asis referred toin the proviso tos. 20 
should be made before the time when an application 
for execution ora suit is filedand it is not neces- 
sary that it should be simultaneous with the pay- 
ment to which it relates, 155 Ind. Oas, 721 (5), dis. 
tinguished. 

[Oase-law relied on.) 


App. against the order of the Civil Judge 
(as Judge, Small Cause Court), Partabgarh, 
dated November 7, 1936. 


Mr. Manohar Lal, for the Applicant, 
Mr, Ali Zaheer, for the Opposite Party. 


Judgment.—This is an application for 
revision of an order of the learned Judge, 
Small Cause Court, Partabgarh, passed in 
the course of execution proceedings, dis- 
missing the decreesholder-applicant’s ap- 
plication for execution as time-barred, 

The decree in question was passed on 
May 7, 1930, fora sum of Rs 218. The first 
application for execution was put in oa 
May 4, 1952, and on payment by the 
judgmeni-debtor of a sum of Rs. 40 it was 
consigned to records on August 8, 1932. 
This payment was certified to Court by the 
decreesholder. On July 5, 1933, another 
payment of Rs. 50 was made and that too 
was certified by the decreesholder. On 
February 24, 1936, the judgment-debtor 
applied for amendment of the decree under 
the provisions of the Agricuiturists’ Relief 
Act but this application was dismissed. 
The second application for execution which 
isin question in the present case was made 
on September 1, 1936. 

It was urged on behalf of the decree- 
holder that as in his application for amend- 
ment of the decree dated February 24, 196, 
the judgment-debtor had acknowledged 
payment of Rs, 50 this was a sufficient 
acknowledgment within the proviso tos. 20 
of the Lim. Act and that, therefore, the 
payment of Rs. 90 made on July 5, 1933, 
saved - limitation, This argument was not 
accepted by the learned Judge of the 
Gourt below who held that under s. 20 of 
the Lim. Act not only payment of principal 
or interest should be within limitation but 
also the acknowledgment of that payment 
appearing in the handwriting of the person 
making the payment. 


I am of opinion thatthe view taken by 
the learned Judge of the Oourt below is 
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ot _correct. The words “before the 
‘expiration of the prescribed period” which -pertinently remarked: 
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| atte within Ay period eaten. It is enough of the Court below send back the execution 
1 the payment is made within the period of limita- Case tot Oo i i 
‘ tion and it does not matter that the acknowledgment hat Oourt for being proceeded with 


“in writing is made by the debtor after the expiry of according to law. 
- the period of limitation.” 


A similar view was taken by the Madras ih ue kk PA 
. High Ocurt in the caseof Venkatasubhu v., ; 
. Appusundram, (I. L. R. 17 Mad. 92) (2) ee 
and by the Court of the Judicial Gommis- 


Mitter of the Oaleutta High Court very 


sioner of Nagpur in Ram Prasad Babu vy. BOMBAY HIGH COURT 
. Mohan Lal Babu, (A, I. R. 1923 Nag, First Appeal No. 208 of 1937 
117) (3). The Oaleutta High Court also in March 8, 1939 
Muhammad Moizuddin Mia v, Nalini Bala Beaumont, O. J. anp N. J. Wania, J. 
“Devi (A.L R. 1937 Cal., 284) (4) held that it is NARBHERAMJE GYANIRAMJI 
. true that the payment has to be made within RAMSNEHI—Degreanpant—APpPELLAN 
the prescribed period but the Act does not versus | 
provide that the acknowledgment isto be VIVEKRAMJI BHAGATRAMJI 
. made within that period and that itis the RAMSNIEH] —PLAINTIFP —RESPONDENT. — 
. payment and not the acknowled gment which Bombay Land Revenue Code (Act V of 1879), a. 133— 
| extends tke period of limitation. Sanad granted under s, 133, whether document of 


: . title—Person claiming possession against person who 

The learned Counsel fcr the Opposite is granted sanad, if must get sanad set aside before 

: Parties relies on the Calcutta case of Debji obtaining order for possession from Civil Court— 

Ghelabhai & Bros. v. R. D, Mehta &Co., (39 os 14, ia Act (IX of 1903), whether bar to 
-O. W. N. 139) (5) but that case is clearly dise WG" SU 

; ty eat A sanad granted under s, 133, Bom. Land 

-tinguishable inasmuch as the alleged Revenue Code, is not strictly speaking in the nature. 

acknowledgment of payment in that case was of a: documentof title _ between litigating parties, 

Made in the written statement filed in the it isa document affecting rights only between the 

. very case in which the question of limites Orown and the person to whom it is granted. The 

‘tion arcse. As the question was ewe rae be e ai kapa NT pk ven 

5 of Govt. evenue, 

. the plaint was filed within limitation, any for that purpose to survey the land and to deter-` 

| BUESe quent acknowledgment of payment by mine who isthe holder and, therefore, liable to 

the defendant could not ot z assessment. But an order made under the Land: 

ata on for ih Course Save Revenue Code is not intended to operate, and does 

mitation ior the. suit. Mr. Justice R.O. not operate, finally as a determination of title be-. 

_ _ (1) 5 A 280; 146 Ind. Cas. 510; (1933) ALJ 403; tween subjects of Govt. No doubt an order made 

A IR 1933 All, 363; 6 R A 306, under the Land Revenue Code is prima facie evi-. 

17 M 92, dence of title, but it is not conclusive and may be 

(3) A I R1923 Nag. 117; 71 Ind, Cas. 17;19 NL overridden as other evidence may be overridden, 

R a rh cere NA It is not essential for a person claiming possese 

1937) 2 Cal, 187. 10h O a7, nd, Oas, 862; I LR sion against obher person who has been granted a. 

( 7 Gl, Avs; 20, sanad under s. 13%, to obtain an order setting aside 

; ©), a W N 139; 155 Ind, Cas. 721; A IR 1935 that sanad before he can obtain an order for re - 

Cal, 255; 60 O L 5396; 7 R O 622, covery of possession from a Qivil Court, and Art,14 
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Lim. Act, would not be any bar to the suit. 89 
Ind. Oas. 894 (1), explained. {p. 168, col. 1.1 
A question of limitation even though not raised in 
the lower Court can be raised in appeal. : 


F. A. from the decision of the Assistant 
Judge, Ahmedabad, in O. 8. No. 32 of 1937, 


Messrs. H.C. Coyajee, M. R. Vidyarthi, 
‘R. A. Desai, B. Moropanth and R. P. Cholia, 
“for the Appellant. 

. Messrs, B- R Ambedkar, M. H. Vakeel 
-and P.N. Shende, for the Respondent. 


- Beaumont, C. J.—This is an appeal 
from an order of the Assistant J udge of 
Ahmedabad. The only point argued on the 
appeal is one of limitation, and it arises 
in this way. . The plaintiff is suing to re- 
cover the Ramsnehi Sampradaya temple at 
Ahmedabad, which is in the possession of 
ithe defendant. The plaintiff claims as the 
Successor of Snehiramji, who founded the 
religious institution to which his temple 
‚belongs, There are three Ramdwars belonge 
ing to the institution—one at Surat, one at 
‘Baroda and one at Ahmedabad. The Rame 
dwar at Surat is the headquartere, where 
the plaintiff resides, and, according to the 
Plaintiff's case, the Ramdwar at Ahmed- 
abad is managed by the defendant as his 
‘agent. On the other hand, the defendant 
contends thai he is the mahant of the 
Ahmedabad Ramdwar in his own right, 
and tue plaintiff has no interest therein. 
The learned Judge framed issues dealing 
with the title to t:e Ahmedabad Ramd war, 
and held that the plaintiff had established 
his title asthe owner ‘of the property as 
mahant, and that the defendant was only 
his manager, and accordingly ke ordered 
the defendant to hand: over the possession 
of the suit property to the plaintiff. On 
this appeal the point is taken that the 
Plaintiff’s suit must fail under Art, 14, 
Lim. Act, That point was not raised in 
the Court below, and is therefore not dis- 
cussed by the learned Judge. Bat it can 
undoubtedly be raised-in appeal, and indeed 
any question of limitation must be taken by 
fhe Ovuřt. The point arises in this Way... * 
. In the year 1922, there was an inquiry, 
under the Bom. Land Revenue Oode, to 
determine who was entitled to the possese 
Sion of the temple in suit, and on Febru- 
ary 2, 1922, a finding was recorded by the: 
Inquiry Officer, and is entered in tie register 
f the city survey for the city of Ahmed- 
bad in these terms: “Sanad not produced, 
Holder Ramdwara Mandir, Manager Nur- 
bheram ji Guru Gyaniramji by inheritance.” 
That is tosay, the holder is the Ramdwar 
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Mandir, the manager is the defendant, and 
the guru is Gyaniramji, through whom both 
the plaintiff and the defendant claim. So 
that that entry seems to me indecisive on the 
dispute between the plaintiff and the defen- 
dant, But following upon that a sanad was 


‘issued, under s. 133, Bom. Land Revenue 


Code, on April 18, 1922. That document ig 
‘addressed to the defendant, manager of 
.the Ramdwar temple, and it recites that 
‘the Governor-in-Council, with a view to the 
‘settlement of the land revenue and the 
‘record and preservation of proprietary and 
other rights connected with the soil, has, 
‘under the provisions of the Bom. Lend 
‘Revenue Code, directed the survey of the 
city site within the limits of Ahmedabad 
city, and ordered the necessary inquiries 
connected therewith to be made. Then the 
sanad describes the suit property and proe 


‘vides as follows : 

“The said khata is confirmed to you as religious 
and exempt from all land revenue by this sanad. 
The terms of your tenure are such that your khata 
‘Ia transferable and heritable and will be continued 
‘by the British Govt. without raising any objection 
or question as to rtght (hak), to whosoever shall 
{rom time to time be the lawful holder of that khata 
(occupancy).” 


Subsequently, the plaintiff applied to the 
‘Revenue Authorities and an appeal was 
lodged against the order of the inquiry 
officer, and that appeal was dismissed on 
June 28, 1923, by the District Deputy Cole 
lector, whose order is Ex. 96. Article 14, 
Lim. Act, provides that an application to 
set aside any act or order of an officer of 
Govt. in his official capacity, not herein 
otherwise expressly provided for, shall be 
brought within one year from the date of 
the actor order, It is contended that the 
decision of the Inquiry Officeris an order 
of a Govt. officer, and the sanad is an act 
of such officer in his official capacity, and 
1 think those two points may be conceded, 
But the question is whether this is a suit 
to set aside an act or an order ofa Govt. 
officer within Art. 14. Ocertainly the plaint 
does not ask in terms that the’ order or 
sanad beset aside. It does ask for posses- 
sion, and the conténtion put forward by the 
appellant’is that the Court could not makes 
an order for possession in face of this sanad, 
but must sét aside the sanad trst, add that 
any order for possession as againat..the 
appellant involves setting aside the sanad 
on which he relies. That argument, I think, 
might prevail, if the sanad were an ordinary 
document of title. Ifa plaintiff is suing 
for possession, and the defendant relies on 
a conveyance from the plaintiff or his 
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predecessor, it may be necessary to set that 
conveyance aside before the plaintiff can 
get an order for pcssession, and in these 
circumstances, the suit for possession would 
be in substance a suit to set aside a docu- 
ment within the Lim. Act, though that 
relief be not expressly asked for. To my 
mind, the real question on this appeal is, 
whether the sanad, which is much. more 
precise than the order of the Inquiry Officer, 
amounts to something in the nature of a 
document of title, which must be set aside 
before the plaintiff can get an order for 
Possession. 

Mr. Coyajee for the appellant relies on a 
dictum of Sir Norman Macleod in Ulawappa 
v. Gadigewa (1) in which he refers to a 
sanad granted under gs. 133, Bom. Land Ree 
venue Code, as in the nature of a document 
of title, but in that case, the learned Ohief 
Justice was not considerirg the question 
which we have to deal with. To my mind, 
a sanad granted under s. 133 is not strictly 
speaking in the nature of a document of 
title between litigating parties, It is a docue 
ment affecting rights only between the 
Crown and the person to whom it is grante 
ed. The object of an inquiry under the Land 
Revenue Code is to determine the right of 
Govt. to revenue, and for that purpose to 
survey the land and to determine who is 
the holder and therefore liable to assess- 
_ment. But an crder made under the Land 
Revenue Code is not, in my opinion, intende 
ed to operate, and does nct operate, finally 
as a determination of title between subjects 
of Govt. No doubt an order made under 
the Land Revenue Oode is prima facie evi- 
dence of title, but it isnot conclusive and 
may be overridden as other evidence may 
be overridden. It is not, in my opinion, 
essential for a person in the position of the 
plaintiff in this case claiming possession 
against the defendant, who has been grant- 
ed a sanad under s. 133, to obtain an order 
setting aside that, sanad before he -can 
obtain an order for recovery of possession 
from a Oivil Court. It is always Open to the 
Revenue Authorities to correct their record, 
and if the plaintiff, having obtained an 
order for possession or an order declaring 
his title from a competent Civil] Court, goes 
to the Bevenue Authorities, I have no doubt 
that the necessary corrections will be made 
in the revenue records, But the revenue 
records, in my opinion, are not conclusive 
in favour of the defendant as against the 
plaintif, and it is not therefore essential 


(1) 27 Bom. IgR 948; 89 Ind. Oas, 894; AI R 1925 
Bom. 477, 
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that the Court should make an order sete 
ting aside the sanad before granting an 


‘order for possession to the plaintiff. The 


appeal therefore fails and must be dismissed 
with costs. 


N. J. Wadia, J—I agree. The only quese 
tion before us is whether the order of the 
Revenue Authorities granting the defendant 
a samad in respect of the suit property was 
an order within the meaning of Art. 14, 
Lim. Act, which the plaintiff would have to 
set aside before he could succeed in his suit 
for possession of the property. The sanad 
was granted under s. 133 of the Bom. 
Land Revenue Oode, The inquiry, which 
was made under the provisions of s. 131 of 
that Code, was an inquiry of the kind proe 
vided by s. 95, that is a survey with a view 
to the settlement of the land revenue and 
to the record and preservation of rights cone 
nected therewith. Such an inquiry is not 
intended, and couid not from its very 
nature have been intended, to settle dise 
putes between private persons with regard 
to titles to property. All that the Inquiry 
Officer would be concerned with would be 
the fact of actual possession. If, at the 
time of the city survey inquiry with regard 
to the suit property in 1922, the plaintiff 
had contended that, although the defendant 
happened to be in possession, the real title 
to the property lay in the plaintiff, it would 
have been bcyond the powers of the Inquiry 
Officer to go into the question and to decide 
in whom the real title lay. Still less would 
it have been in his power to deprive the 
defendant of the possession which he actual- 
ly had, even though that possession might 
be found to be illegal. All that he would 
be concerned with would be to ascertain 
who was actually in possession. 

If therefore the question of the plaintiff’s 
title could not have been gone into by the 
inquiry officer and decided, it is not possi- 
ble to hold that any decision with regard 
to actual possession, which might be given 
by the Inquiry. Officer, could deprive the 
plaintiff of his right to get the question of 
title decided by a Civil Court. The inquiry, 
which is held under s. 131 of the Bom, 
Land Revenue Code forthe purposes of the 
city survey settlement, is similar in its 
nature tothe inquiry which is held under 
s. 95 of the Bom. Land Revenue Oode 
with regard to agricultural lands, and ig 
merely concerned with settling who is 
actually ın possession and liable to pay the 
assessment. The decision in such an inquiry 
would undoubtedly be a piece of evidence 
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in favour of the person whose name is 
entered and to whom the sanad is given 


aga result of the decision, but, it could not- 


be considered as deciding the rights to title 
between the holder for the time being and 
others who may or may not have been 
represented in the inquiry and whose title 
to the property could not have been gone 
into by the Inquiry Officer. It would not be 
necessary for the plaintiff to get the order 
of the Inquiry Officer, or the sanad, which 
was granted as the result of that order, set 
aside before he could sue for possession, and 
Art. 14, Lim. Act, would not be any bar to 





the suit. I agree, therefore, that the appeal 
should be dismissed with costs. 
8. Appeal dismissed. 
OUDH CHIEF COURT 


First Miscellaneous Appeal No. 70 of 1937 
December 20, 1939 
ZIa- UL Hagan, d. 

. B, CHANDRAJ BAHADU R—AppPLiocant— 

— APPELLANT 
VETSUS 
BABA DIN AND OTHERS—-ULAIMANTS— 

RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), 
s. 7 (1) (a)—Proceedings in respect of execution of rent 
decree against applicant landlord, if must be stayed 
—Interpretation of Statutes — Interpretation by 
Government, if permissible. | 

From the use of the word “landlord” in cl. (a) of 
s.7 (1), U. P. Encumbered Estates Act, it cannot be 
argued that only those proceedings which relate to 
any debt owing by the applicant under s. 4 as land- 
lord are to be stayed and not those which relate to any 
debt which he is liable for as a tenant. “Private 
debt” under s. 2 (b) means any debt other than & 
public debt so that the decree for rent obtained 
against the applicant landlord isa private debt to 
which the applicant landlord ig subject, This being 
go, all proceedings in respect of thedecree for rent 
against the applicant landlord must be stayed under 
s. 7 (1) (a), and the executing Oourt has no jurisdic- 
tion to proceed with the sale of the property and 
anything done by a Court without jurisdiction is null 
and void. 184 Ind. Oas. 422(1), relied on. Chhatar 
Sain v. Nagina (2) and Harpal Singh v. Mohamad 
Ahmad Ali Khan (8), referred to. : 

The interpretation of an’ Act of the Legislature 
lies not with a department of Govt. but with the 
Oourts. | i 

F, Misc. A, against the order of the Spe- 
cial Judge, First Grade, Bara Banki, dated 
June 3, 1937. 


Mr. L, S, Misra, for the Appellant. 


mr. M. Wasim, for the Respondents, 


Judgment.—This is a miscellaneous 
appeal ¿against an order ‘of the learned 
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Special Judge, First Grade, Bara Banki, by 
the applicant under s. 4 of the Encum- 
bered Estates Act, 

Chandraj Bahadur, the present applicant, 
applied under s, 4 of the Encumbered 
Estates Act to the Collector on December 23, 
1935, and an order under s. 6 was passed 
by the Collector on January 6, 1936. 

In his application he showed an eight 
annas share of village Keolapur as one of 
the items of property belonging to him, 
The respondents Baba Din, Nageshwar 
Prasad and Tirbhawan Dat, had obtained 
a decree for rentof an ex-proprietary 
tenancy against Ohandraj Bahadur and 
had put up the latter’s eight annas share 
of village Keolapur for sale in execution 
of their decree for rent. On February 19, 
1936, Chandraj Bahadur applied for stay 
of the sale under s.7 of the Encumbered 
Estates Act and this application wasigranted. 
Subsequently the Local Govt. issued an 
order (No. 642 dated April 9, 1936), declar- 
ing that execution decrees passed against 
tenants in favour of landlords wera not 
to be stayed under s. 7 of the Encum- 
bered Estates Act. Thereupon the decree- 
holders applied for sale in execution of 
their decree being proceeded with, The 
result was that the judgment-debtor’s 
equity of redemption in the eight annas 
share in question (for that was what was 
left to him in the property) was sold and 
purchased by the decreesh:lders them- 
selves. 

By virtue of this purchase the present 
respondents brought a claim under s. il 
of the Eacumbered Estates Act alleging 
that the eight annas share did not belong 
tothe applicant under s.4 but belonged 
to them, 

The learned Special Judge upheld the 
claim holding that the interpretation of 
s. 7 of the Encumbered Estates Act cone 
tained in the Govt. Order referred to 
above was correct and thats 7 did not 
apply to proceedings in execution of rent 
decrees and that therefore the sale of the 
share in question was binding upon the 
applicant under s, 4 (the present appele 
lant), In this appeal the appellant chal- 
lenges this order of the learned Special 
Judge. 

I am of opinion that this appeal must 
succeed. The-material portion of s. 7 runs 
as follows : l 

“7, (1) When the Collector has passed an order 
under s. 6, the following consequences shall ensue; 

(a) all proceedings pending at the date of the 


said order in any civil or reverie Oourt in the 
United Provinces in respect of any publicor pri? 
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vate debt to which the landlord is subject, or with 
which his immovable property is encumbered 
except an appeal or revision against a decree or 
order, shall be stayed, all attachments and other 
execution processes issued by any such Oourt and 
then in force in respect of any such debt shall 
become null and void, and no fresh process in 
execution shall, except ag hereinafter provided be 
_issued.” 

It is clear that under cl. (a) of s. 7 (1) 
;above, all proceedings pending at the date 
of the Collector’s order under s. 6 in any 
Oivil or Revenue Court in respect of any 
“public or private debt to which the appli- 
cant unders. 4 is subject must be stayed. 
“Olause (b), which relates to fresh suits 
¿and proceedings no doubt makes an ex- 
r ception in the case of a process for ejecte 
. ment for arrears of rent but in-the pre» 
‘gent case no proceedings were taken by 
«the decree-holders for ejectment so that 
>the exception mentioned in cl. (b) does 
.not apply. The learned Counsel for the 
yYespondents argues that from the use of 
«the word “landlord” in cl. (a) it appears 
. that only those proceedings which relate 
ito any debt owing by the applicant under 
<8. 4 as landlord are to be stayed and not 
< those which relate to any debt which he 
tis liable for as a tenant. I am unable 
; to accept this argument or to read any 
such distinction in s. 7. “Landlord” is 
. defined in s. 2 (g) as a proprietor of a 
“Mohal or of a share of or interest in a 


Mokal and it cannot be and is not denied : 


that the present appellant is a landlord 
within the meaning of thé Act. “Private 
debt” under s. 2 .6, means any debt 
other than a public debt so that it cannot 
also be disputed that the decree for rent 
obtained by the respondents against the 
appellant is a private debt to which the 
appellant is subject. This being so all 
. proceedings in respect of the respondents 
decree for rent against the appellant must 
«be stayed under s. 7 (1) (a). I am in 
entire agreement, if I may respectfully 
“Bay so, With the learned Judge of this 
Court who decided the case of Mool 
Chand v. Lekhraj (1939 O. W. N., 908) (1), 
when he says — s 

- “In my opinion, therefore, it would be quite in- 
defensible to read into s. 7 an intention to deprive 
& landlord of its benefits in respect of debts in- 


curred by him qua tenant merely because the appli- 
cant is referred to in that section as ‘landlord.’” - 


In Chhatar Sain v. Nagina (1937 R. D., 
510) (2), the Board of Revenue also held 
that if a decree-bolder chooses to proceed 
against the landed property of his tenants 

(1) 1939 O W N 908; 184 Ind. Oas. 422; 1939 OL T: 
622; 12 R O 119; ÆI R1940 Oudh 12. 
` (2) 1937 R D 510. 
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in execution of his dewee for arrears of 
rent instead of suing for their ejectment 
in proceedings under s. 79, Agra Ten. Act, 
the provisions of s. 7 of the Encumbered 
Estates Act do apply so that if the 
judgmentedebtor before the confirmation 
of the sale obtains an order under s. & of 
the Act, all further proceedings in execu- 
tion shall be stayed. A similar view was 
taken in Harpal Singh v. Mohammad 
Ahmad Ali Khan (1937 R. D., 300) (3). 

As regards the Govt. Order referred to 


. above, it is sufficient to say that, as Te- 


marked by the Board of Revenue in 


‘Chhatar Sain v. Nagina (1937 R. D., 510) 


(2), the interpretation of an Act of the 
Legislature lies not with a department of 
Govt, but with the Courts. l 

The provisions of s. 7 of the Encum 
bered Estates Act being imperative, it js 
obvious that after the Oollector passed 
his order under s. 6, the Executing Court 
had no jurisdiction to proceed with the 
sale of the appellant's property and any- 
thing done by a Court without jurisdic- 
tion is null and void, Consequently the 
purchase of the property by the respondents 
was null and void, too. 

The appeal is allowed with costs, the 
order of the Special Judge set aside and 
the claim of the respondents under s. 11 
of the Encumbered Estates Act dismissed. 


S. Appeal allowed. 
(3) 1937 R D 300. 


r_a 


wa LAHORE HIGH COURT 
~. Letters Patent Appeal No. 156 of 1938 
January 16, 1939 
ADDISON AND ABDUL Rasulo, JJ. 


‘LLOYDS BANK, Lo, LAHOHÊ—DROREE: 


HOLDER AND ANGTHRR— RRORIVER-— 


APPELLANTS 
: Mst. REHMAT BIBI—Jupauent-Destror— 
l - RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 47— 
Objection to sale.of ‘property made by judgment- 


debtor or his legal representative on: independent 
title—Distinction between money decree and mort- 


gage decree—In mortgage decree, objection as regards 


mortgage property, whether can’ be entertained by 
executing Court under s. 47—If must be made in sepa- 
rate suit. ve 

There is a clear distinction between a money 
decree and a mortgage decree, even in cases where 
the legal representative of the judgment-debtor 
raises an objection which was not open to the judg- 
ment-debtor but which is based on an independent 
title of the legal representative. In the case of 
Money decree, it is for the exesuting Uourt to deter- 
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‘mine how the decretal amount is to be recovered 
‘from the judgment-debtor and which property, if any, 
has to be sold in execution of the decree, In the 
‘case of mortgage decrees the method of recovery is 
‘determined by the trial Court, and forms a part 
‘and parcel of the decree itself. Any claim by the 
‘judgment-debtor or his legal representative that cer- 
tain property is not liable to sale in execution of 
‘the mortgage decree is a claim challenging the 
‘validity of the decree and such aclaim cannot be 
‘entertained by the executing Court under s. 47, Oivil 
œP. O. Even if the objection of the legal representa- 
tive of the judgment-debtor, claiming exemption 
‘from sale with respect to & certain property, is 
‘based on his own independent title, such a claim 
‘must be put forward by means of a separate suit 
‘and is not entertainable by the executing Court. 
182 Ind. Cas. 697, reversed, 14 Ind. Oas.7 (1) and 
93 Ind, Oas. 935 (2), relied on, 


< L. P. A. from tae judgment of Dalip 
-Singh, J., reported in 152 Ind. Cas. 697. 


> Mr.J. N. Aggarwal and Sardar Kartar 
„Singh, for the Appellant. 


Shaikh Abdul Aziz, for the Respondent. 
- Abdul Rashid, J.—On June 19, 1935, 
. Lloyds Bank, Ltd., obtained a decree on a 
„mortgage for over a lac and a half of rupees 
.against K, S. Mistri Asmat Ullah. This 
decree was made final on February 1l, 
1936. The judgment-debtor died a few days 
later, and cn March 6, 1936, his widow 
Mst. Rehmat Bibi was brought on the record 
as his legal representative. Execution then 
proceeded and a sum of about Re, 20,000 
was realized by the decreesholder, On 
December 7, 1937, tte manager of the Bank 
was appointed as a receiver of the mort 
gaged property, The who!e of the property 
was handed over to the receiver except one 
house which was retained by Mst, Rezmat 
Bibi on the ground that she was in posses- 
sion thereof in lieu of her dower which was 
fixed at Rs. 50,000 at ihe time of her ma- 
riage in 1904. Mst. Rehmat Bibi presented 
an application in the executing Court under 
ss. 47 and 11 and O, XXI, r. 28, Civil P. O. 
stating that as she was in possession of the 
-house in dispute in lieu of her dower, the 
“yeceiver was not-entitled to dispcssess her. 
“The following issues were framed by the 
¿executing Court: - 


r 


-: “(1) Whether the application | is maintainable 
í a 68. :47 and 151 or under O. XXI, r. 58, Civil 
“: (2) Whether this Court has 
« the application ?. and . ; < 
-~ (3) Whether the ‘objector -has a- lien of her 
. dower on the property, and is she entitled to remain 
. in possession till the payment of the amount of her 
< dower ?” a ; 
zc The executing Court held-on Issue No, 1 
that the question raised by Mst. Rehmat 
Bibi could only be decided under s. 47, 
“Oivil P. C. As regards Issue No. 2, it held 


jurisdiction to hear 
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that the executing Oourt had jurisdiction 
‘to hear the application, The Bank appealed 
to this Court. This appeal was heard by 
Skemp, J. Before the learned Judge it was 
objected on behalf ofthe respondent that 
no appéal lay. This objection prevailed 
-and the appeal was dismissed. The Bank 
-preferred an appeal* under the Letters 
Patent against the dismissal of its appeal 
by the learned Single Judge, This appeal 
was accepted by the Letters Patent Bench, 
and the ordinary appeal was remitted toa 
‘Single Judge for decision on the merits, 
On remand, the appsal was heard by 
Dalip Singh, J. who upheld the decision of 
the executing Court and dismissed the 
Bank’s appeal with costs. The Bank has 
therefore preferred the present appeal 
under cl. 10 ofthe Letters Patent. The 
learned Single Judge has held that there 
is no real distinction between a money | 
decree and a mortgage decree in cases 
where an objection to execution is pre» 
ferred by the legal representative of a 
judgment-debtor provided the legal repre- 
sentative does not derive his title, so far as 
‘the objection is concerned, from the judg- 
mentedebtor but relies on his own indepen- 
dent title. According to the learned Jndge 
as the legal representative in the present 
Case was raising an objection to the sale of 
the property based on her own right, such 
objection could be dealt with, and proe 
bably only dealt with under s. 47, Civil 
‘P.O, and a separate suit was barred. 
It appears to us that there is a clear 
distinction between a money decree anda 
mor'gage decree, even in cases where the 
legal representative of the judgmeni-debtor 
raises an objection which was not open to 
the judgment-debtor but which is based on 
an independent title of the legal represen- 
tative. In the case of money decree it is for 
‘the executing Court to determine how the 
decretal amount is to be recovered from 
-the judgment-debtor and which property, 
if any, has to be sold in execution of the 
-decree. In the case-of mortgage decrees, the 
-method of recuvery is determined by the 
‘trial Court, and forms a-part and percel of 
‘the decree itself. Any claim by the judg- 
“~ment-debtor or his legal representative that 
“eertain property is not liable-to sale in exe- 
`cution of the mortgage -decree is a claim 
‘challenging the validity of the decree and 
- such a claim cannot be entertained by the 
~execulting Court under s. 47, Oivil P. 0, 
Even if the objection of the legal repressn- 
‘tative of the judgment-debjor, claiming 
* Since reported, 143 Ind. Oas. 697—[Hd.] 
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exemption from sale with respect to a 
certain property, is based on his own ine 
dependent title, such a claim must be put 
forward by means of a separate suit and is 
not entertainable by the executing Oourt. 
Reference may be made in this connection 
to a Division Bench ruling of the Calcutta 
High Court in Ganesh Prosad Bhagat v, 
Sakhina Bibi, 14 Ind.Cas.7 (1). In this 
case a mortgage decree was obtained 
against the mortgagor. He died and his 
widow was brought on the record as his 
legal representative. She put forward a 
claim that she was entitled to the pro» 
perty independently of her husband for 
whom she was substituted, and under a 
title derived from her father and her uncle, 
and she prayed that the property should 
be exempted from execution sale, It was 
held: that the claim could not be made 
under s. 47, Oivil P. O., because if the 
claim is taken to be one under s. 47, it is a 
claim for deduction of something from the 
decree, The decree has been made in rege 
pect of the mortgaged property and it could 
not be withheld from execution without in 
so far nullifying the effects of the decree, 
a course which is not open to the appli- 
cant under s. 47 to adopt. It was laid 
down in Amrit Lal Seal v. Jagat Chandra 
Thakur (2), that an objection that a pro- 
perty is not saleable may, in certain cir- 
cumstances, be made by the judgment» 
debtor in the case of a money decree, either 
before or even after the confirmation of the 
sale: but, in the case of a mortgage 
decree, such an objection cannot be taken 
in an execution proceeding because it is an 
attack upon the validity of the decree, and 
it is not open to the executing Court, where 
its jurisdiction is based on a decree for sale, 
to refuse to carry out the sale so long as 
the decree exists in full force and effect, 

We are of the opinion that in the pre- 
sent case the executing Court is bound to 
sell the house in dispute. Mst. Rehmat Bibi 
is not entitled to challenge the order for 
the sale of the property. It would, however, 
be unjust to oust Mst. Rehmat Bibi from 
the possession of the house in question by 
giving possession to the receiver at the 
present stage. Under the law it is obliga- 
tory on the executing Court to dismiss the 
application of Mst. Rehmat Bibi under 
s. 47, Civil P. O., and to sell the property. 
As soon as the property is sold and 
the auction-purchaser applies for posses- 


(1) 14 Ind. Cas. 7. 


(2) 4 Pat. 696; 93 Ind. Cas, 935; AI R 1926 Pat. 


“202; 7 PL T 468, 
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sion of the property, it would be open to: 
Mst. Rehmat Bibi to resist the delivery of . 
possession by putting in an application 
under rr. 97 and 100 of O. XXI, Civil P. O. 
It would then be incumbent on the Court to 
investigate the claim of Mst. Rehmat Bibi 
and if the Court ig satisfied that Mst. 
Rehmat Bibi was in possession of the proe 
perty on her own account, it must direct 
that she shall continue to be in possession 
of the property. We accordingly accept 
this appeal, set aside the orders of the 
learned Single Judge and of the executing 
Court and dismiss the application preferred 
by Mst. Rehmat Bibi under s, 47, Civil 
P.O. The case will now be remitted to the 
executing Court for decision in accordance 
with law in the light of the observations 
made above.- Parties will bear their own 
costs throughout, 

The learned Counsel for Mst. Rehmat 
Bibi agreed that the road marked XX on 
plan Ex, D, P. shall be kept open by Mst. 
Rehmat Bibi for the purposes of bungalows 
Nos. 2,3 and 4 and that this road shall be 
at least 16 feet in width. [b was further 
agreed that Mst. Rehmat Bibi will keep this 
road open for the use of bungalows Nos, 2, 
3 and 4, even if she is held to be in possese 
sion of the entire plot marked red in plan 
Ex, D-P, and entitled so to remain. 


8. Appeal accepted. 


a 


PATNA HIGH COURT 
Oivil Revision No. 224 of 1939 
December 12, 1939 
FazL ALI, J. 
RAM JANAM MAHTO AND OTAEEg— 

PETITIONBRS 

VeETSUS 
Sri BENDHYACHAL KUER—Oppositg 

Party 

Civil Procedure Code (Act V of 1908), 8. 115— 
Petition for leave to appeal in forma pauperis dis- 
missed on report of Munsif without hearing petitioner 
—There 18 material irregularity. 

Where upon a petition for ‘leave to appeal in 
forma pauperis, the Judge directs the Munsif to 
make an enquiry as to whether the petitioner waa 
pauper and upon the report that he was not a 
pauper passes an order rejecting the petition with- 
out hearing the petitioner, the Judge acts in the 
exercise of his jurisdiction with materia] irregula- 
rity and the order passed by him cannot, therefore, 
be supported. The petitioner, eventhough he hag 
appeared before the Munsif is yet entitledto show 
to the Judge that the report of the Munsif wag 
wrong. 


O. R, from an order of the District J udge 
of Saran, dated March 30, 1939. 


1940 


Mr. Hareshwar Prasad Sinha with Mr, 
P. Jha, for the Petitioner. 


Mr. S. P. Srivastava, for the Opp>site 
Party. 


Judgment.—In my opinion, the order 
of the learned Judge against which this 
application is directed cannot be supporte 
ed. 
It appears that the petitioner had applied 
to the Judge for leave to appeal m 
forma pauperis, The learned Judge on 
January 27, 1939, examined the petitioner's 
guardian on oath and then directed the 
Munsif to make an enquiry as to whether the 
petitioner was a pauper or not. Meanwhile 
a Deputy Magistrate also enquired into the 
matter and he as well as the Govt. Pleader 
reported that the ‘applicant was a pauper. 
The Munsif, however, reported otherwise. 
On March 23, 1939, the learned Judge 
without hearing the petitioner passed an 
order rejecting his application. After this 
order was passed, the petitioner moved the 
Judge twice to hear his lawver and review 
his order. But the learned Judge refused 
to doso. Whether the learned Judge was 
or was not justified in not reviewing his 
order need not be decided but there can 
be no doubt that in rejecting the petis 
tioner’s application without hearing him, 
he has acted in the exercise of his juris- 
diction with material irregularity and the 
order passed by him cannot, therefore, be 
supported, It istrne that the petitioner 
had appeared before the Munsif but he 
was entitled to show to the Judge that the 
report of the Munsif was wrong. 


I, therefore, allow this application, set 
aside the order of the learned Judge and 
direct thatthe petitioner's application be 
dispcsed of according to law. There will 
be no order for costs. 

5. Application allowed. 





CALCUTTA HIGH COURT 
Criminal Revision No. 1098 of 1938 
February 8, 1939 
BARTLEY AND Rav, JJ. 
SOLOMON EZEKIEL AND ANOTHER 
--—-PETITIONERS 
versus 
EMPEROR—Oppositg Party 

Criminal trial —Sentence—Person's connection 
with specific offence only through consptracy—Person 


sentenced for conspirdcy—Additional sentence for 
specific offence, should not be passed. 


SOLOMON EZHKIRL V. 


EMPEROR (OAL.) 


Where a person's proved connection with the 
specific offence of cheating isonly through the 
general conspiracy to cheat and he has already 
received a sentence of two years’ rigorous 
imprisonment for his part in the general conspiracy, 
there should beno additional sentence on the 
cheating charge. 

Messrs. C. Noad, S. C. Talukdar and 
Susil Kumar Bhattacharjee, for the Peti» 
tioners, 
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Messrs, A. K. Basu and Bireswar 
Chatterjee, for the Crown. 
Rau, J.—In this Rule, the District 


Magistrate of the 24-Perganas has been 
called upon to show cause (1) why the cone 
viction of, and the sentence passed upon, 
the petitioner Solomon Ezekiel in respect 
of charge No, 15 in the Gariahat Excise 
Conspiracy Oase should not be set aside, 
and (2) why the sentences passed upon 
both petitioners should not be reduced. 
Oharge No, 15 is under s. 420, I. P. O., 
and relates to the sale of three bottles of 
liquor falsely labelled Miller Macpherson’s 
House of Lords Scotch Whisky. The 
petitioner Solomon Ezekiel was originally 
convicted and sentenced as follows: 


(See page 172.) 


The sentences on the last five charges 
were to be concurrent inter se, but cone 
secutive to the sentence on the conspiracy 
charge. In appeal, the petitioner was ace 
quitted on charges Nos. 8, 12 and 14, while 
his sentence on charge No. 15 was reduced 
to one year’s rigorous imprisonment. The 
net result was to reduce the total effective 
imprisonment to be suffered by him from 
four years to three years. We are concerned 
in this Rule first with the sentence on charge 
No. 15. The main ground urged on behalf 
of Solomon Ezekiel is that there is no 
evidence to connect him with tke partie 
cular sale which furms the subject-matter 
of this charge. The sale was effected on 
behalf of Edward & Oo., whereas the pati- 
tioner was the Secretary of Davidsons, 
Ltd,, and was not concerned in the manage- 
ment of Edward & Oo, There is, however, 
another aspect of the matter to be cone 
sidered. Ithas been found ‘in this case 
that there was a general conspiracy to 
cheat by selling faked liquorand of thi 
conspiracy the petitioner has been found 
to have been one of the ringleaders, 
That is the basis of his conviction on charge 
No. 1 (s. 120-B, I. P.O. read with certain 
sections of the Ben. Excise Act, 1909, and 
s. 420, I. P. O.), a conviction in respect of 
which no rule has been granted by this 
Court. Then we have the undoubted fact 
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(1) On charge No. 1 ` (criminal conspiracy) sei .. 2 years’ R.I 

HD) No. 3 (abetment of certain excise offences) yu -» 6 months’ ,, 

` (3) 55 No. 8 (Do) eee 6 ”? n 
(4) » Noli (Do) E yy n 
(5) » No 14 (attempt to cheat) ao 2 years ” 

` (6) 5 No, 15 (cheating) ; és 2 y» n 


that in pursuance cf this conspiracy, 
Subodh Bhattacharjee, another of the con- 
splirators, arranged the particular sale to 
which charge No. 15 relates: The question 
arises whether these two facts alone would 
not be a sufficient foundation for.a cone 
viction of the petitioner under ss. 420/109, 
Í. P. O., in respect of this sale, even assum- 
jng that he had no other connection with the 
sale than is implied by his participation 
in the general conspiracy. Whether the 
conviction is under s. 420, [, P, O, or under 
ss, 420/109, I, P. ©., can make no substans 
tial difference. We do not, however, con- 
sider it necessary to decide this point, in 
view of the order we are about to make on 
the question of sentence. On this quose 
tion, it seems to us that since the peti- 
tioner’s proved connection with the specific 
offence is- only through the general cone 
Spiracy and ashe has already received a 
sentence of two years’ rigorous imprison- 
ment for his part in the general conspiracy, 
there should be no additional sentence on 
the cheating charge. We, therefore, direct 
that the sentence of one year's rigorous 
imprisonment passed in respect of charge 
No. 15 shall be concurrent with the sentence 
of two years’ rigorous imprisonment on 
charge No. 1. This will not affect the 
Bentence on charge No.3, on which no rule 
has been granted and which will therefore 
continue to be consecutive to the sentence 
on the conspiracy charge. The result of 
the modificaticn now made is to reduce the 
total effective imprisonment to be suffered 
by the petitioner Solomon’ Ezekiel to two 
ysars six months, We seeno ground for 
any further reduction of his sentence; as 
already mentioned, he has been found to 
have been one of the ringleaders of the 
conspiracy. ii 

- As regards petitioner E, E, Gubbey, we 
motice that the only sentence now subsist- 
ing against him is in respest of charge 
No. 1 (criminal conspiracy), for which he 
originally received two years’ rigorous 
imprisonment. The Appellate Court reduc- 
ed the term to one year. The trying 
Magistrate’s judgment gives details of his 
activities and warrants the Magistrate's 
conclusion that he was closely associated 


with a large number of illicit transactions: 


of Davidsons, Ltd. We are unable to accept 

‘the contention that he was nothing more 

‘than a “cooly sirdar’ and can see no 

justification for any further reduction of hig 

sentence, 
Bartley, J.—I agree. 


D. Order accordingly. 


PATNA HIGH COURT ; 

Appeals from Appellate Decrees Nos, 414 
and 415 of 1938 
. December 1, 1939 
t WORT AND MEREDITH, JJ. 

SARODA PRASAD GHOSH anp 
ANOTHEB— DEFENDANTS — ÅPPHLLANTS 
VETSUS 
DEBENDRA NATH GHOSH anp 
ANOTHER— PLAINTIFFS, SA TISH 
OHANDRA GHOS!I!—PLAINTIFF 
— RESPONDENTS 

Succession Act (XXXIX of 1925), ae. 105, 173— 
Will—Payment of annuity to B putra poutradi 
krame—No charge on property—B predeceasing tes- 
tator— Annuity, if lapses—Words, if give estate of 
inheritance to B. 

Generally speaking, the principle of law applic- 
able is that an annuity isa perpetual annuity only 
in those cases where it is a charge on a specific 
property, in which circumstances the law assumes 
that it is not annuity alone, but the property itself, 
that has been bequeathed, 

Oertain annuity was payable to B putra poutradi 

krame, under the terms of a will, It was not 
charged to any property, B predeceased the tes- 
tator : 
. Held, that the words in the will putra fontradé 
krame, meant to his ‘sons, grandsons, etc., in due 
succession’, Therefore, the words used by the tes- 
tator gave the estate of inheritance to B. The gift 
was not a gift to B and then to some other per- 
son. Ramlal Mookerjee v. Secretary of Btate 
Jor India in Council (1), relied on. 

Held, also that the legacy lapsed under sg. 105. 


As. from the decision of the District 
Judge, Manbhum, dated March 7, 1938. 


Messrs. S. C. Mazumdar and P.N. Sanyal, 
for the Appellants, 


Mr. R. S. Chatterji, for the Respon- 
dents. 


Wort, J.—These tw‘appeals arise out 
of actionsin which the plaintiffs claimed to 
be beneficiaries under the will of one 
Rameshwar Ghosh who died in the year 
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1927 having left a will which was made in 
the year 1915. By this will he left his 
estate to his wife Smt. Sudhbamukhi Dasi, 
and, after the death of his wife, to: his 
daughter. The wife pre-deceased the 
testator. The daughter took the estate 
under the terms of the will, and by those 
terms after her death, two persons were 


to take the property, one Sriman Saroda 


Prasad Ghosh (the testator's nephew) and 
the other Sriman Nalinaksha Ghosh (the 
testator’s grandson), By the terms of the 
will, these last persons whom I have men- 
‘tioned, were to pay a number of annuities 


including one of Rs. 36 both to Bistu 
Charan Ghcsh and  Benamali Ghosh. 
‘Appeal No, 414 refers to the case of 


_ Banamali and Appeal No. 415 refers to tke 
‘e286 of Bistu. 

` In the Court below it has been found as a 
fact that Banamali prc-deceased the testator, 
but that Bistu survived him. In spite of 
this finding the learned Judge in the 
Court below reversed the decision of the 
trial Court, and came to the conclusion 
that the annuity to Banamali did not lapse 


under the provisions of s. 105 of the Indian ` 


Succession Act. He applied Ilustration (iv) 
to the facts than before him. Section 105 
provides that 

“if the legatee does not survive the testator, the 
legacy cannot take effect, but shall lapse and form 
part of the residue of the testator’s property, unless 
it appears by the will that the testator intended that 
it should go to some other person”, 

“\2) In order to entitle the representatives of the 


legatee to receive the legacy, it must be proved that he 
survived the testator”. 


The Illustration which the’ learned Judge 
in the Court below has applied to the facts 
of this case is this: 

“A sum of money is bequeathed to A for life, and 
after his death to B. A dies in the lifetime of the 
testator, B survives the testator. The bequest to B 
takes effect". 


The learned Judge has, therefore, come to 
the conclusion on the terms of the will that 
“the tesiatur has expressed an intention 
that the legacy or the annuity shall not 
lapse. In my judgment the conclusion of 
the learned Judge arrived at in this connec- 
tion is erroneous, 

In my opinion although s. 97 of the Indian 
Succession Act does not apply to this will, 
it quite clearly appears from the decision of 
their Lordships of the Judicial Committee 
of the Privy Council in Ramlal Mookerjee 
V. Secretary of State for India in 
Counctl (1) that the interest which was given 
to Banamali was an absolute interest. 
But that, as I shallin a moment point out, 


(qd) 81 A 46; 70 304; 4 Sar. 225; 10.0 L R 349; 5 
Ind, Jur, 327 (P 0), 
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‘does not finally determine the 


‘before us in this 
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matter. 
Their Lordships of the Judicial Committee 
of the Privy Council, while dealing with 
words similar to the words in the will 
case, putra poutradi 
krame which have been translated as 
‘to their sons, grandsons, etc., in due succes- 
‘Bion’ approved of the statement of the law 
by Sir Barnes Peacock in the well-known 


‘Tagores case Jotendramohan Tagore v. 


Ganendramohun Tagore (2) to the following 
effect : 

“A gift toa man and his sons and grandsons, or to 
a man and his sons’ sons, would, in the absence of 


, anything showing contrary intention, pass a general 


estate of inheritance according to Hindu Law. I 
believe the words usually used in Bengal are 
putra poutradi krame, and in the Upper Provinces 
naslan baad naslan, the literal meaning of the 
former being to sons, grandsons, etc., in due succes- 
sion, and of the latter in regular descent or succes- 
sion”, 

In my judgment, therefore, the words 
used by the testator in this case gave the 
estate of inLeritance to Banamali and Bistu, 
but that as | have already said does not 
determine the matter. 

Tue question to be decided is, whether 
in the events which have happened the 
annuity has lapsed. It has besn found as 
a fact that Banamali pre-deceased the 
testatcr. In my judgmen:, therefore, the 
most that could be said in favour of 
Ban.mali’s case is that it comes within 
Illustration (72) under s, 105 of the Indian 
Succession Act: 

“A bequest is madeto A and his children, A dies 
before the testator, or happens to be dead when 
the willis made, The legacy to A and his children 
lapses”. | | , 

S.me reference is made to Skinner’s case 
reported in Richard Ross Skinner v. Naunihal 
Singh (3). There iheir Lordsuips of the 
Judicial Oommittee had to construe these 
words in the will; 

“That my private gemindari may, at my demise, 
descend to my eldest son and to his lawful male 
children; in the event of my eldest son dying 
without lawful male children, the above-mentioned 
private zemindari shall descend to my next male 
heir, and should all my sons die without lawful male 
children.......-- to my female children”. 


Tneir Lordsnips of the Judicial Oummittece 
pointed out that s. 81 of the Succession Act 
of lò (which in terms was similar to 5. 37 
of the present Act) could have no applicas 
tion by reason of the fact that the testator 
had died two years before tue Act came 
into force; but in any event they had given 

(2) 18 W R 359; 9 BLR 377;1 A Sup, Vol. 47; 
2 buther. 692;3 Sar. 82 (P O). 

(3) 40 1 A 100; 19 Ind. Oas. 267; (1913) MW N 
500; 13 M L T 485; lLA LJ 494; 17 O L J 555; 15 
Bom, L.R 1502; 17 O W N 853; 35 A9211; 25 A L J 
111 (P Ob 
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effect to the intention ofthe testator as 
expressed in the will, and came to the 
conclusion that the use of the words ‘shall 
descend to my next male heir’ in cl, (5) will 
zut down the gift made in cl. (4) to Thomas 
Brown Skinner, and gave him interest for 
life only, 

There is another aspect of the case, and 
that is indicated by s. 173 of the Act 
which deals specifically with annuities and 
provides : 

“Where an annuity is created by will, the legatee 
is entitled to receive it for his life only, unlessa 
contrary intention appears by the will, notwithstand- 
ing that the annuity is directed to be paid out of the 
property generally, or that a sum of money ig 
bequeathed to be invested in the purchase of it”. 

Generally speaking, the principle of law 
applicable is that an annuity is a perpetual 
annuity only in those cases where it is a 
charge on a specific property, in which 
circumstances the law assumes that it is not 
annuity alone, but tke property itself, tzat 
has been bequeathed. 

But we still have the question tc 
determine, namely even although acon'rary 
intention is expressed within the meaning 
of 8.173 of the Act, what is tre position in 
the events which have happened in tuis 
case. In my judgment, quite clearly the 
case is governed by s. 105 of the Indian 
Succession Act, and in the events which 
have happened, thelegacy haslapsed This 
is not a gift to a person and then to some 
other person. The words used which I have 
construed on the authority of the decision 
of the Privy Council donot describe a person 
or persons but have the effect of giving an 
absolute estate to the persons directed to 
pay the annuities in dispute in this case. 
That disposes of the appeal in Banamali’s 
case. 

In Bistu’s case similar considerations 
apply, but with this exception that Bistu 
survived the testator. The judgment of 
the learned Judgein the Court below as 
regards Bistu’s case is, in my judgment, 
correct, although for reasons somewhat 
differing from those expressed by the learned 
Judge. 

The result, therefore, is that Appeal 
No. 414 of 1938 is allowed with costs, and 
Appeal No. 415 of 1933 is dismissed with 
costs. 2 

Meredith, J.—I agree, I would only 
like to add one word, and that is that the 
argument put forward for the appellant, 
that the words putra poutradi referred, not 
to the legatees of the annuities, but to the 
testator’s nephew and grand nephew, is an 
entirely unsustainable argument, In that 
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respect I am in complete agreement with the 
interpretation put on the will by both the 
Oourts below. ° 

S. Order accordingly. 


CALCUTTA HIGH COURT 
Appeals Nos. 555, 579 and 602 of 1936 
February 7, 1939 
R. O. MITTAR ano KHUNDKAR, JJ. 
RANGPUR LOAN OFFIOK, LTD. AND 
OTHERS—J UDGMENT-DEBTORS—APPELLANTS 
Versus 
RAI TARIT BHUSAN ROY BAHADUR— 
DEORBE*HOLDER AND AUOTION-PUROHASER 


AND OTHEBS—RHSPONDENTS 

Execution sale—Monthly sales—Authority to take 
out sale out of monthly sales—Power of Nazir— Sale 
held by him on another date beyond his powers — 
Validity—Valuation of properties given in sale 
proclamation is index of value —Civil Procedure 
Code (Act V of 1908), O XXI,r.90—Calcutta High 
Court Rules (Civil), r, 231—Breach of—Hffect—Sale 
advertisement —Date of commencement and the 
fact that Collector has taken possession of properties 
under s. 99, Cess Act, not mentioned—Effect of. 

If a sale is held by an officer of the Court at a 
place or ata time not fixed bythe Court, that is 
to say, that if the officer commissioned by the Oourt 
to hold a sale, accepts bids,for being forwarded to 
the Court for approval, at a placa orong date not 
fixed by the Court, or at a place and on a date so 
fixed but at a different hour andthe Oourt accepts 
the highest of such bids, the sale is not an irregular 
sale bata nullity. But where the Uourt has ordered 
the sale to be held inthe course of the monthly sales 
to commence on a certain date at 12 noon and has 
issue. the gale proclamation on that basis, it is 
for the Court and Oourt only to direct otherwise. 
Where the Court has not passed any subsequent 
orders for taking the sale out ofthe monthly sales, 
the fact that the Nazir directed to hold the sale on 
particular date, postpones the sale to some other date 
1a excess of his powers, does not take the sale, out 
of thecourse of monthly sale. Sucha sale though 
held on the postponed date, is deemed to be a sale 
PS of monthly sale and therefore valid, {p. 177, 
col, 2. 

[Case-law discussed. | 

Although ordinarily the investigation conducted 
for the purpose of inserting the value in the sale 
proclamation is not thorough or exhaustive, the 
valuation so made gives an index of the value of 
properties. [p. 180, col. 2.) 

“Where the Nazir conducting sale, disturbs the 
list of properties to be sold in course of mont 
sales prepared under r, 233 of Calcutta High Court 
Civil Rules, it is only a breach of r. 234. The 
disturbance of the list by the Nazir may be an 
irregularity, and in that case, the sale would be not 
void but voidable if that irregularity had resulted 
in loss to the judgment-debtor or the decree-holder, 
{p. 176, col, 1.) 

Where in the advertisement published in news- 
papers, the fact that a particular date is the 
Commencing date of the monthly sale is not 
mentioned, it is not a material irregularity, 
Likewise, the failure to mention therein that the 
Oollector has taken possession of the properties 
under 6, 99, Cess Act, is not prejudicial to the 
interests of the judgment-debtor, 
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As. from the original orders of the Bube 
- Judge, Additional Court, Rangpur, dated 
July 30, 1936. 


Messrs. A. N. Bose, Satis Chandra Sinha 
(in No. 555), Priya Nath Bhattacharjee (in 
No. 579) and Mr, Ranjit Chandra Banerjee for 
Mr. Provas Chandra Sarkar (in No, 602), for 
the Appellants. 


Dr, Basak, Messrs. A.C, Gupta and Bankim 
Chandra Banerjee, (in all Appeals), for Res- 
pondent No, 1 (Decree-holder), 


Messrs. Satish Chandra Sinha, Priya 
Nath Bhattacharjee (in No, 602), Mr. Satish 
Chandra Sinha, Mr. Ranjit Chandra Banerji 
| for Mr. Provash Chandra Sarkar (in No. 579) 
and Mr, Priya Nati Bhattacharya,Mr. Ranjit 
Chandra Banerji for Mr. Provas Chandra 
Sarkar (in No. 595), for the Respondents, 


Judgment.—Tkese three appeals are 
directed against an order of the learned 
Suborainate Judge of Rangpur, dated July 
30, 1936, by which he has refused to set 
aside asale held on August 12, 1985. At 
that sale the decree-holder whois respond- 
ent No. L before us purchased the proper- 
ties for Rs, 40,400. ‘Tue Mukherjees were 
the proprietors of the properties which go 
by the name of the ‘lushvhandar estate, 
Ohota taraf. They being disqualitied pros 
Prielors, the estate was in the management 
of the Court of Wards irom before 1927. 
On February 10, 1927, the Manager of the 
Court of Wards borrowed a sum of 
Rs. 1,20,000 from the Rangpur Loan Office, 
Ltd., (hereafter called tne Bank ) and exes 
cuted on behalf of the proprietors amorte 
gage in favour of the latter hy potnecating 
the properties which are the subject-matter 
.of the proceedings before us, Un Septem- 
ber 15, 1930, the Bank borrowed Ks, 50,000 
from respondent No. lon the security of 
a sub-mortgage of the said properties exe- 
cuted on tuesame date. The said respond- 
ent instituted nis suit on the subemorigage 
on December 8, 1931, agains: the Kank and 
the Mukherjees represented bythe Manager 
of the Oourt of Wards, A preliminary 
decree for ks. 50,556 odd was passed on 
April 29, i932. ‘the Bank paid some 
amount after the preliminary decree but 
as full payment was not made within the 
period of grace, a nnal decree for Ks. 54,242 
odd was passed on June 26, 1933. This 
decree was put into execution on July 4, 
1933, by tbe said respondent, At the time 
of the settiement oi tue terms of the sale 
Proclamation the respondent ` wanted 
kis. 48,000 to be inserted ın the sale proclas 
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mation as the probable value of the pro» 
Perties. Both the Manager of the Vourt of 
Wards and the Mukherjees objected to 
the said figure being inserted therein. Their 
case was that the proper value was over 
Rs. 1,87,000. The Manager of the Court of 
Wards led evidence as also the decree- 
holder. The executing Oourt held that 
Rs. 1,31,773 was the fair value and directed 
that figure to be inserted in the sale pro- 
clamation. About this time the Oourt of 
Wards released the property and imme- 
diately thereafter the Collector of Rang- 
pur took possession under s. 99, Cess Act, 
as cesses were in arrears, The Mukher- 
jees moved this Court agaiust this order 
on the ground that no opportunity had 
been given to them by the Subordinate 
Judge to lead evidence, This Court accepte 
ed the said contention and set aside the 
order of the Subordinate Judge and directe 
ed him to reinvestigate ths question of 
Valuation. On remand, the Subordinate 
Judge found that the proper value wag 
Rs. 1,.9,0U0 and directed the sane to be 
inserted in the sale proclamation. He also 
directed the fact that the Uollector had 
taken possession ofthe zamindari propere 
ties and that a landlord had filed a certi- 
ficato for arrears of rent in respect of a 
tenure to be also inserted in tke sale pro- 
Clamation. In the sale proclama:ion it wus 
notitied that the properties would be sold 
atthe monthly sales which was to come 
mence at noon on August 5, 1935, The 
properties were, however, actually put up on 
August 12, 1935, and the decree-holder 
was the only bidder. His bid of Rs. 48,400 
was accepted by the Court. 

Four applications for setting aside this 
Sale were filed in the Court below, The 
first, filedon September 9, 1935, was by 
the guardian of the minor judgment-debtor 
6, Kabindra Nath Mukherjee. This was 
numbered in the Oourt below as Judicial 


: 68 of 1935 
Miscellaneous Oase No. 2019036. The 


appeal to this Oourt is No. 579 of 1936, 
The second, third and fourtn applications, 
all filed on September 10, 19455, were by 
the Mukherjee judgment-debtors Nos, 4 and 
2 (ka), 5,2 (kha) and 2 (ga), and "by the 
Bank, respectively. They were ultimately 
numbered Judicial Miscellaneous COaseg 
Nos. 3 to 5 of 1936 of the Additional Court 
of the Subordinate Judge, Rangpur. Only 
Mukherjee judgment-debtor No. 3 did not 
file an application for setting aside the 
sale. Appeal No. 555 of 1938 gs by the 
bank and No. 602 by judgmentedebtorg 
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Nos, 2 (kha), 2 (ga) and 5. Theother judg- 
ment debtors have not appealed, Al these 
-applications proceeded on a number of 

‘common grounds, there being only few 
“special grounds in them. Allthe common 
„grounds were urged before us in Appeal 
“No. 555 0 1936 which is the main appeal 
„and with it we will deal first. The grounds 
‘urged in this appeal are (I) that the sale 
“is a void sale, as it was held on a day 
other than a day fixed by the Court; (II) 
‘that there was material irregularity in pub- 
lishing the sale as the advertisements io 
the Calcutta Gazette and in the local news- 
‘paper, Rangpur Durpan, were defective, 
(III) that there was material irregularity 
in condacling the sale inasmuch as (a) 
the Nazir colluded with the decree-holder 
and postponed the sale to suit the decree: 
holder’s convenience, (b) the pos':ponemznt 
of the sale from August Sto 12, by tke 
Nazir, even if noccllusion was established, 
was, at any rate, not in accordance with 
law, (IV) that the price fetched at the sale 
. was grossly inadequate and the inade- 
quacy was due to material irregularities. 
Ground No, 111 (b) has been urged alter- 
natively to Ground No. l. The ground 
that the sale proclamation was not pub- 
lished in tne locality was abandoned before 
us. 
The facts bearing upon Grounds Nos, I 
and lll ib) are these, In the saie proclama- 
tion as published in the locality it was 
notitied that the sale would be held in the 
course Of the monthly sales which would 
commence at 12 o'clock on August 5, 1935. 
In the bid sheet (1,60) the Nazir made 
entries to the following effect on August 
5, 1935 “Presiding Officer absent. Put upon 
August 6, 1935, for sale at 124. mu.” On 
the 6th, a similar entry was made by him 
and the sale was put over to the 7th. From 
the 7th to the lOth the Nazir recorded 
on the bid sheet that the sale could not be 
held for want of time; the llth was Sunday 
and the properties were sold the next day, 
4. e, on the 12h. When Mr. Bose first 
opened the appeal he urged that the entries 
msde by the Nazir on the bid sheet on 
August 5 and6, were false entries, for on 
those dates the presiding officer was actual- 
ly present in Court; for supporting his 
contention he drew our attention to order 
No. 36 at p. 18 of the paper book. 
Dr. Basak who appeared for the decree- 
holder-purchaser raised the objection that 
Mr. Bose oughi not to be allowed to raise 
the point ip that form for the first time 
in this Oourt and he further submitted 
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that ifthe appellants had made that case 
in the Court below, his client would have 
been able to refute it by producing 
authentic documents. to prove that the pre- 
siding officer was actually absent from 
Court and that he passed Order No. 36 


from home, he being allowed by the Dis- 


trict Judge tostay away from the lst to 
oth August on account ofilloess and to do 
routine work athis residence and that he 
came to Court on August 6, stayed for 
about half an hour and left Court before 
12-30 p, M. When asked what these docus 
ments were, Dr. Basak stated that they 
were the leave application of the Subordi-« 
nate Judge concerned, the order of the 
District Judge thereon, the diary of the 
Subordinate Judge and his leave register. 
As the point was a material one and as the 
charge against an officer of the Court, 
namely the Nazir, was a serious one, we 
thought it not proper to shut out Mr. Bose 
on the ground that the matter was not 
urged by bis client in the Court helow; 
but at the same time considered it fair to 
give Dr. Basak an opportunity to substan- 
tiate his statements. We accordingly asked 
the learned District Judge to send those 
documente, and on their receipt, we took 
them in, as additional evidence on the 
reasons recorded by us in the ordersheet 
and they were marked by us as Exs. Ito 
K, These documents bear out what Dr, 
Basak told us. They prove that from August 
lto & the presiding officer was absent 
from Court and that he passed Order No. 36 
at home, On August 6, he came to Oourt 
at 11-40 a.m. and left at 12-15 p.m. In 
view ofthis additional evidence, Mr. Bose 
frankly stated that he could not urge that 
the entries made by the Nazir on the 
bid sheet on August ə and 6 were false 
entries. 

He, however, changed his argument and 
for supporting his contention that the sale 
was Void, he relied upon Exs. I and J. 
series, some of the documents which we 
admitted in evidence here, Mr. Bose puts 
his case in the following manner: The 
Nazir must have known of the District 
Judge’s order, Hx. 1 (1) passed on the 
Subordinate Judge's applicsticn for leave 
Ex, I. He therefore knew that the Subordi- 
mate Judge had passed Order No. 36 at 
home, He knew that the Subordinate 
Judge had not come to Court and further 
knew that he would not come to Court on 
August 5. He therefore knew that he had 
been directed to hold the sale on the 5th 
in the abgence of the presidjng officer if 
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the properties were reached on that date. 
Tne fact that the Nazir Postponed the sale 
on the 5th shows that the properties were 
reached on that date. The Nazir had 
therefore acted against the express orders 
of the Court when he did not hold the 
sale onthe 5th. The disobedience of the 
Nazir, says Mr, Boss, has the following 
effect : (a) that the properties were 
taken out of the monthly sales, and (b) 
that the postponements by the Nazir were 
illegal ; the sale held on August 12, must 
be held tobe a saleon a date not fixed 
by the Court and sò void. The third line 
of argument adopted by Mr, Bose, is that 
even if it be held that the properties were 
not taken out of the monthly sales, the 
Nazir had no power to sel] properties in 
a different order than that indicated in 
the list prepared by the District Judge 
under r. 233 of the Civil Rules and Oir- 
cular Orders issued by this Court. If he 
takes up a sale, says he, in a different 
order, his acts are ultra vires and the sale 
is a Void one. 

‘The first broad proposition that Mr. Bose, 
wants to lay down is that if a sale is held by 
an officer of the Court at a place or at a 
time not fixed by the Uourt, that is to say, 
that if. the officer commissioned by the 
Court to hold asale, accepts bids, for being 
forwarded to the Court for approval, ata 
place or on a date not fixed by the Oo urt, 
or aba place and on a date solixed but ata 
different hour and the Court accepts the 
highest of such bids, the sale is not an 
Irregular sale but a nullity, In support 
.of this proposition he relied upon Motahar 
Hossain v. Mohammad Y akub il), Basharat- 
ulla v. Uma Charan (2), Jayarama Aiyar 
v. Vridhapiri Aiyar (3), Chedami. Lalv. 
Amir Beg (4), Sant Lal v. Umrao-unenessa 
(5) and Brahm Singh v. Bhandu, 62 Ind. 
Oas. 687 (6). Assuming that the above 
cases have been rightly decided, the ap- 
pellants can only succeed if the properties 
had been taken out of the monthly sales 
by the act of the Nazir, for all those cases 
Telate to sales not held in the course of 
monthly sales, The second part of his 
argument, as put by him does not depend 
upon the question whether the properties 


(1)400 L J311; 84Ind. Oas. 700; A IR 1925 
Oal 201. 


(2) lö O 794. 

(3) 14 M 33; 59 Ind. Oas. 167; A IR 1921 Mad. 553; 
39 M LJ 188 12 LW 1&2; (1920) M W N 490, 

(4) 7 A 676; AWN l5, 178. 

(9) 12 A y6; A W N 1589, zOL. 
se 62 Ind. Cas, 687; Al R 192) Al) 102; 194A Ld 


186—23 & 24 


RANGPUR LOAN OFFIOE, LTD, v. Ral TaRIT BaUsAN Roy (OAL,) 


177 
were sold at the monthly sales. He puts 
his argument in the following manner. 
Order XXI, r: 69, Givil P. ©. no doubt, 
enables the officer conducting a sile to 
Postpone it in his discretion when the 
presiding Judge is not sitting in Court, 
He admits that the proviso assumes the nore 
mal circumstance that the Presiding 
officer is present in Court. But he says 
that thereis nothing in that rule which 
prevents the presiding Judge from taking 
away that discretion and that in the case 
before us that discretion had in fact been 
taken away by the Subordinate Judge. 
The postponements by the Nazir on August 
9 and 6 were, therefore, illegal and the sale 
held on August 12, was accordingly void. 
He distinguishes Runglal Singh v. Ravenese 
war Pershad (7) on the ground that in 
that case the discretion of the Nazir to 
postpone the sale, when the presiding officer 
was absent from the station, had not been 
taken away by the Court. 

In our judgment assuming for the pree 
sent that the postponement of the sale on 
August 5 and 6, by the Nazir was in excess 
of his powers, we do not think that the sale 
was taken outof the monthly sales by his 
act. The Court had ordered the sale to 
be held in the course of the monily sales 
to commence on August 5, at 12 noon and 
had issued the sale proclamation on that 
basis. It was for the Oourt and Court 
only to direct otherwise. [thad not passed 


any order for taking it ont of the monthly 


sales. Thesale that was actually held on 
August 12, must, in our judgment, be taken 
to be asale in the course of the monthly 
Sales. From this conclusion of oure, it 
follows that the Nazir’s authority to sell 
commenced from noonof August 5, when 
the monthly sales commenced, and con- 


tinued till the last sale in the monthly sale 


list was held. Any breach by the Nazir 
of the rules would accordingly be at most 
ao irregularity and not an illegality. An 
examination of the terms of the order passe 
ed on August 5 (O. XXXVI) leads us to the 
conclusion that there was no definite and 
specific order on the Nazir to sell the pro- 
perty in question positively on August 5. 
The order on him was to sell in due coursa, 
4, e. in due course of the monthly sales, 
which was to commence at 12 noon on 
that day. Rules 232 to 236 of the Civil. 
Rules and Circular Orders issued by this 
Oourt regulate monthly sales. Rule 239 

(7) 38 I A 200; 12 Ind. Oas 174; 380 26; 16 O wW 


N1i;140L J 334; (1911) 2M W N 108; 10M L T 
161; 13 Bom L R 823; 8 A L J 1173 (P O) 
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authorizes-the District Judge to fix the com- 
mencing dates of the monthly sales. Rule 
‘233 requires a list to be prepared and 
signed by him. Thelist is to include all 
the properties to be sold at the monthly 
sale, that is to say, all the prcperties to be 
sold under orders of all the Courts, in the 
case before us, sitting at the district head- 
quarters, It is to include sales of the 
District Judge’s Court, of all the Subcrdi- 
nate Judges’ Courts and all the Munsif's 
Courts at tLe district headquarters, arrange 
ed serially. It has to be prepared by the 
District Judge and hung up at least 7 days 
before the mcnthly sales. The ‘Nazir has 
to follow the order indicated in the list 
unless otherwise directed by the Oourt 
(Rule 234), If the Nazir takes a property 
out of its turn and puts it up forsale 
without a reference to the Court, the serial 
order fixed by the District Judge is wholly 
upset from that item, and if the contention 
of the appallants be accepted, that con- 
tention being that that sale would be 
illegal being regarded no sale at all, the 
position would be that not only the sale of 
the property taken oat of its turn be void 
but all the other sales, may be many in 
number, teld thereafter. Such a contene 
tion we cannot accept. The disturbance 
of the list by the Nazir may be an ir- 
regularity, and in that case, the sale would 
be nct void but voidable if that irregularity 
had resulted in loss tothe judgment-debtor 
or the decree-holder, 


In the case before us having regard to 
the nature of order passed by the Court 
on August 5, it cannot be said that there 
was a-clear discbedience on the part of the 
Nazir in postponing the sale on August 
5S5and6, At most it can be said that the 
Nazir had committed a breach ofr. 234, 
Even here the materials are uot sufficient, 
forthe list prepared under r. #33 is not 
before us. If the judgment-debtors had 
put the case before the Court below in the 
manner, they have done before us, that 
list which was then available, would have 
been produced and it would have put at 
rest many cf the controversies now raised. 
It would have possibly been shown that 
what are alleged to be postponements by 
the Nazir were nO pcstponements at all. 
The judgment debtors used the first two 
entries in the bid-sheet for the purpose of 
supporting their case of collusion, between 
the Nazir and the decree-holder. As we have 
said, the mest favourable view that we can 
take on the factson the judgment-debtors’ 
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side is that there was an irregularitý 
in conducting the sale. That, by itself, 
would not entitle the appellants to relief, 
for, weare of opinion that there is no evi- 
dence to connect the inadequacy of price 
fetched at the sale with this or any other 
irregularity alleged. The cases cited by 
Mr, Bose in support of this general proposi» 
tion thata sale held at a place, or on a day 
or hour not fixed by the Oourt is no sale, 
Lave now tobe examined. The case before 
the Madras High Oourt, Jayarama Aiyar 
v. Vridhajinit Atyar (3) has no direct bear- 
ing on the case before us. There the 
sale was held at the time and place fixed 
by the Court and mentioned in the pro- 
clamation of sale, but the process-server, at ` 
the time ofthe publication of the proclama- 
tion had gone out of his way and had pro- 
claimed a different place of the intended 
sale. But the principle on which the deci- 
sion proceeded has some bearing. It was 
pointed out that the difference between 
irregularity and illegality was one of degree. 
It was said that if 

“the irregularity be of so serious a nature as to 
render impossible, the publicity which affords one 
main security for the fairness of public eales, it would 


be tegarded as an illegality and the sale held is to be 
regarded as no sale,” 


If this principle be sound, every Case of 
suppression of sale proclamation would 
make the sale a void one, a position 
difficult to maintain. The learned Judges 
relied upon Basharatulla v. Uma Charan 
(2) as being the nearest analogue and 
held the sale to be void. The other cases 
cited on the point by Mr. Bose fall within 
two categories. They are either cases 
where the sale was commenced and com- 
pleted by the officer conducting the sale 
before the advertised hour, or cases where 
the cfficer held the sale after and without 
knowing an order for postponement made 
by the Court. Cases falling within the 
last mentioned class were decided on the 
principle of delegation of authority to the 
officer by the Court, and it was said that 
the postponement of the sale by the Oourt 
had put an end to the officer’s authority 
to sell. Ofthe first type, Basharatulla v. 
Uma Charan (2) is the leading authority. 
The resultin that case would have been 
the same, even if the Oourt had held that 
the sale was irregular, for, io that case 
there was evidence, which the Oourt 
accepted, that there was resultant loss to 
the judgment debtor. The learned Judges, 
however, laid down the proposition that the 
sale which had been held before the 
appointed hour was no sale. The facta 
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of that case and of the casesin the same 
line are different from the f»cts of the 
case before us, but as thcse cases have 
been cited before us as merely illustrating 
the principle contended for by Mr. Bose, it 
is necessary to examine the matter in some 
detail. 

We may at once say that those decisions, 
if not overruled by necessary implication 
by the Judicial Committee, hava been held 
inapplicable to monthly sales. The decision 
of the Judicial Committee which we have 
in mind is Ranglal Singh v. Raveneswar 
Pershad (7). For estimating the effect of 
the decision in Ranglal Singh v. Raveneswar 
Pershad (7) we would follow the report in 39 
Oal. 20 for, in that report material portions of 
the judgment of the first Court and of the High 
Court are set out. In that case a property 
had been advertised for sale at the monthly 
sale which was to commence on July 13, 
1903. It was actually sold on July 20, 1903, 
and purchased by the decree-holder. The 
judgment-debtor in support of his applica» 
tion to set aside the sale, on these facts, 
contended before the Subordinate Judge 
that the sale was an irregular one on the 
ground that the prcperty was sold on 
July 20, without a fresh sale proclamation 
as required bys. 291, Oivil P.O. of le82. 
His contention rested on the hypothesis 
that the sale had been postponed from 
July 13 to 20, 1. e. for a period exceeding 
Seven days. The learned Subordinate 
Judge pointed out that there had not been 
& postponement exceeding seven days. 
The adjournment by the Nazir was for 
four days only, from July 13 to 16, on the 
ground of absence of the presiding officer, 
that on July 17, the QOourt refused an 
adjournment and the sale commenced 
actually on July 18, that is within seven 
days of the advertised date, and went 
over to July 2), the 19th being a holiday. 
The Subordinate Judge accordingly held 
that there was no irregularity as there 
was no breach of Part 2, s, 291 of the old 
Code which corresponds to O. XXI, r. 69, 
suber, (2) of the present Code before its 
amendment in February 1933, He algo 
held that the price fetched at the sale was 
adequate. 

The judgment-debtor appealed to the 
High Oourt and expanded his contention 
there. Hə urged that the whole proceed- 
ings were illegal and void, as there was no 
warrant to hold the sale on July Le, it 
having been fixed for July 13. The High 
Oourt Leld that the sale could not be a void 
one, but if the facts were as urged by the 
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appellant, the sale would be an irregular 
one and the judgment-debtor could not 
succeed as the property had been sold for 
an adequate price. The matter was taken 
up to the Judicial Committee of the Privy 
Council and there Sir Erle Richards on 
behalf of the judgment-debtor fell back 
net only on s. 2x1 of the Code but also 
urged that the sale was a nullity, as it 
had taken place on a date which was 
not the advertised date, and Basharatulla 
v. Uma Charan (2) and a passage from the 
commentaries on the Oivil Procedure by 
Woodroffe and Ameer Ali to the same effect 
were cited by him. The Right Hon’ble 
Mr, Ameer Ali, who was one of the authors 
of the commentary on the Civil P. O. cited 
before the Board, delivered judgment. 
He poin'ed out that the sale was held in 
the course of the monthly sales, and the 
sale was not even an irregular one. This 
meant a complete disagreement with Sir 
Erle Richards’ contention that the sale was 
a nullity on the ground that it was held on 
a date other than the advertised date which 
was the date on which monthly sale were to 
commence, Fhe case is an authority at 
least for the proposition that Basharatulla 
v. Uma Charan (2) has no application to 
sales held in tbe course of monthly sales 
when it had besn postponed by the Nazir 
for a few daysin the course of the montly 
sales, This disposes of the first part of Mr. 
Bose’s argument, 

If the sale in question had not been in 
the course of monthly sales but had been a 
sale definitely fixed to take place on a 
date which was not the date of the come 
mencement of monthly sales, the question 
as to the correctness of the decisions in 
Basharatulia v, Uma Charan (2) and cases 
of that type wculd have been material 
and we would have been bound to give 
our decision. As we have already held 
that the sale wasin the course of montly 
sales, we refrain from deciding this quese 
tion, We may, however, point out in pass- 
ing that in Harisadan Roy v. Shib Gopal 
Mitra (8) the correctness of those decisions 
has been doubted, In Gobardhan Behary 
v. Sarat Chandra (9}, Motahar Hussain v. 
Muhammad Yakub (|) was noticed and 
doubted and in Jogendra Nath v. Nabi 
Newaz (10) the said case was expressly 
dissented from. As we have further held 


(8) 350 L J 140; 65 Ind. Oas. 746; AIR 1921 
Cal 597. 

(9) 37 O W N 146; 144 Ind. Cas. 779; A IR 1933 
Cal 786; 6 R017. Ni 

(10) 67 OL J 96; 178 Ind, Oas, 842; AIR 1938 
Cal 699; 11 RO 417, 
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tbat Order No. 36, was not a definite direce 
tion by the Court on the Nazir to hold 
the sale definitely on August 9, and 
what the Nazir did, amounted at most to 
an irregularity, we hold that the first 
ground urged by Mr. B se has nct been 
made out. 

Regarding the other grounds, namely II 
and III (a), we do not see any substance in 
them. The sale proclamation published 
in the locality was according to Form 29 
of Appendix E, Sch. I, Civil P. ©. Para- 
graph 3 of that Form notifies the commenc- 
ing date and hour of the monthly sale and 
that the advertised property would be sold 
at the monthly sale. In tte Lecal Gazette 
lots Nos. 1 and 2, which were the only 
revenue-paying properties in respect of 
which a revenue of over Rs. 500 was payable, 
were advertiscd in accordance with r, 230 
of the Civil Rules and Circular Orders, and 
all the properties were advertised in the 
local newspaper, the Rangpur Durpan. In 
neither of them was the fact that August 9 
was the commencing date of the monthly 
sales mentioned and in either of them was 
the fact tbat the Collectos had taken 
possession of the properties under s. 99, 
Cess Act, mentioned. The last-ementioned 
omission was not prejudicial to the interest 
of the judgment-debtor, The first men- 
tioned omission was not,in our judgment, 
a material irregularity. Reading the 
advertisement as published in the Local 
Gazette and in the local newspaper, an 
intending bidder would feel that it was 
necessary for him to appear at the place 
of sale on August 5, at noon, and not later, 
and if he in fact had gone tothe place of 
sale at that time, he would have easily 
found out that sales were being held in the 
course of monthly sales and would have 
found the property he intended to buy on 
the list prepared and stuck up at the Court 
house under r. 233 of the Oivil Rules and 
Circular Orders. We accordingly overrule 
this ground, Regarding Ground No. Il 
(a), there is, in our judgment, complete 
lack of evidence. No one on behalf of the 
judgment-debtors says anything which would 
Jead toa reasonable inference of collusion 
between the Nazir andthe decree-holder's 
men. The whole case rests upon a sugges- 
tion made in the course of the argument 


and based on the slender fact that the 
decree-holder’s son and an offcer of 
his came to Rangpur from Calcutta on 


the morning of August 12, and not earlier, 
The suggesésion is that the Nazir must 
have been told by somebody cn tehalf 
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of the decree-holder that the decree- 
holder could not attend before August 12. 
his is pure bypothesis. We have it in 
evidence that the decree-holder received 
a communic:tion in Oualculta from his 
Pleader that the properties were likely to 
be reached on August 12. His son and 
his Officer Radhica started from Calcutta 
on August li, and reached Rangpur on 
the l'th morning. We do not see how 
these facts can establish collusion. The 
Pleader at Rangpur knew on the 10th, 
wh'ch was a Saturday, thatthe properties 
were not reached on thay date, from 
the position in tte list prepared under. 
r, 233 he could have roughly formed an 
idea that the properbies would not be 
reached earlier, and that there was a 
likelihood of their being reached on August 
15, As has been pointed out by the 
learned Subordinate Judge, a letter written 
on the 10th from Rangpur would reach 
Calcutta the next moraing. Two trains 
leave Calcutta at night and reach Rangpur 
the next morning. We donot accordingly 
see our way to accept the suggestion of the 
appellant that August 12, was the date pres 
arranged between the Nazir and the decree- 
holder’s men, 

The last ground that remains for cone 
sideration raises the question of price. The 
properties were twice valued by the exes 
cuting Court, once at Rs, 131,773 and 
on another occasion at Ks. 1,093,000. No 
doubt the investigation was conducted for 
the purpose of inserting the value in the 
sale proclamation. Ordinarily, investiga- 
tions for such purposes are not thorough 
or exhaustive, but the valuation so made 
gives an index. In this case before us, 
however, the investigation was more elabore 
ate, for the parties fought over the matter 
of valuation keenly, as the proceedings 
would show. The sum of Rs. 1,09,000 was 
fixed after the Oollector had taken 
possession under s. 99, Cess Act. There 
is also the additional fact that the Receiver 
who was appointed over the properties at 
the instance of the decree-holder shortly 
after the sale, gave the net yearly income 
at about Rs, 19,000. After he had taken 
charge of the properties from the Oollector, 
who had released the same on being paid 
up in January, 1936, he prepared a budget 
and submitted itto Court on February z8, 
1936, ior approval (Part I, pp. 74-70). 
According to the budget, Rs, 15,544 was 
the net expected profit after taking as 
expenditure a sum of Rs, 3,950 due on 
account of the additional-burden of receiver- 
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ship (Rs 3,250 Receiver's remuneration 
and Rs, 700 his travelling expenses). Even 
att six years’ purchase value, it would be 
about Rs. 1.08,000. Against these facts 
the only facts on which the decree-holder’s 
Advocate rely are: (a) that land value has 


. gone down recently on account of fall of 


price of crops; (b) that some of the pro- 
perties were liable to diluvion, being on the 
‘banks of the river Teesta. 

We see no force in these contentions. 
Before the depressicn it was almost a fixed 
rule to value mujfasil properties at 20 
times the net profit, Where the revenue 
payable to Govt. was comparatively small 
even 25 years’ purchase was taken. Owing 


. to the fal! in land value 10 or 12 years’ 


1 


debtor No. 6) 


purchase would be fair, And if every 
allowance be made on account of the risk 
of diluvion (on which point the evidence 
is scanty), we do not see how Rs, 48,400 
would be a fair price, even at a Oourt 
‘sale, of properties of which the net yearly 
income was about Rs. 19,000 and the 
revenue and head rent payable were about 
a third ofthe net profits. We, therefore, 
hold that the properties have been sold at 
an inadequate price. But, this finding of 
ours does not entitle the judgment-debtors 
to have a reversal of the sale. We have 
held that there was no irregularity in 
publishing and conducting the sale and 
even if the postponement of the gale by 
the Nazir and his other acts were irregular, 
the judgment-debtors have signally failed 
to prove that the inadequacy cf the price 
was due to the said irregularity. There is 
no evidence that intending bidders came 
on August 5 or 6, and went away on 
the. sale being postponed or that any bidder 
was misled and left the place of sale leaving 
the decree-sholder master ofthe field. We 
accordingly overrule all the points urged in 
this appeal, 

The special point urged in Appeal 
No. 579 of 1936 js that the minor, 
Rabindra Mohan Mukherjee (judgment- 
was not properly represented 
in the execution proceedings, The decree- 
holder proposed his mother, OChandibala 
Debi, as his guardian. A notice was issued 
by the Court on the said minor and the 
proposed guardian, and as the proposed 
guardian did not appear and express her 
consent, the Court appointed a Pleader, 
Mr. Probodh Chandra Biswas, to represent 
him. It is urged that the notice had not 
in fact been served on the mother of the 
minor intimating that she had been proposed 
as guardian of her son. Thereig no sube 
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stance io this. The duplicate notice with 
the peon’s retura on it, is Ex. O (TL 1). 
There is nothing on the judgment-debtor's 
side to displace what has bean stated in the 
return. After his appoiatment Mr, Biswas 
wrote a letter to Chandibala addressed to 
her at her Tusbbhandar house. The letter 
was returned with the endorssment that 
the addresses was not known. She was 
described in the letter as zamindar, the 
houss was described as the zamindar's 


house, only her husband's name was 
wrongly given, Tne post office was withe 
in a fow paces of the house and yet 


the letter was returned with the remark 
‘addressse not known.’ In the evidence it 
is sought to be made out that she had besen 
residing at Oalcutta, for a number of years, 
since her husband's death But this evie 
dence is, in our judgment, unreliable. 
Her statsment and the statement of her 
husband's relation Monmotha Bhusan are 
hard to reconcile. It is also significant 
that long before the sale she knew that 
execution had been taken against her son 
and the fact comes out that she was being 
consulted by the other proprietors af the 
Tushbhandar estate in the matter of the 
execution proceedings (Monmotha Bhusan 
I, 80 and 81). Still she did not appear in 
Oourt and state that she was willing to 
represent her son. We do not find any 
substance in the point urged before us. 
The spacial point taken in Appeal No. 602 
of 1936 is that no notice under O. XXI, 
r. 22 was served on some of the heirs 
of the original judgmont-debtor No. 2, 
Bidhu Bhusan Mukherjee. Bidhu Bhusan 
died on February 5, 1935, and the Oourt 
was apprised of that fact by the decrees 
holder on March 9, 1935. He took time 
on that date for the purposes of enabling 
him to make the necessary substitution. 
On March 30, 1935, his heirs were sub- 
stituted and on the same day the GOouart 
issued notices under O. XXI, r. 22, on the 
heirs of Bidhu Bhusan. The notices were 
tendered to Abani Bhusan, the eldest son 
of Bidhu Bhusan. He took the notice in 
his name and signed an acknowledgment. 
His brothers, the other legal representatives 
of Bidhu Bhusan, did not appear before 
the peon but the notices in their names 
were tendered to Abani Bhusan who refused 
to sign in acknowledgment. Those notices 
were then affixed by tha peon on the 
main door of the house (Ex. O-4-11-10). 
We think that this is good servic@on the 
other legal representatives of Bidhu 
Bhusan; O. V, rr. 15 and 17, as amended 
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in Bengal in 1928. 


We accordingly over- 
tule this point. 


The result is all the 
appeals are dismissed with costs to 
the decree-holdersrespondent. Consolidated 
hearing fee of 30 gold mohurs in all the 
‘ appeals. 


D. Appeals dismissed. 





PATNA KIGH COURT 
Criminal Revision No. 621 of 1939 
"December 8, 1939 
DHAVLE, J. 
OHOKAT AHIR AND OTHERS—PETITIONERS 
5 LETSUS 
SURAJ SINGH— OPpPos1Te Party 

Cattle Trespass Act (I of 1871), s.- 24—Convic- 
‘tion under—Clear -finding of damage by cattle essen- 
tial—Criminal trial— Revision — Practice —High 
Court and Sessicns Court having concurrent powers 
of reviston—Revision direct to High Court, main- 
tainability—Revision once admitted must be disposed 
of on mertts—Practice—Disposal of application in 
Criminal trial, 

A clear finding of damage done by the trespassing 
cattle is essential to a conviction under s. 24 of the 
Cattle Trespasa Act. 

It is not usual fora High Oourt to entertain ap- 
plications in revision made to it directly from a convic- 
tion under s. 24, Oattle Trespass Act, without going to 
the Court of Session which has concurrent powers of 
revision. But after they have been admitted, they 
must be disposed of on the merits. 

Where a Magistrate passes no orders on the ap- 
plication made by the defence for permission to 
cross-examine a witness examined by it as a defence 
witness, but merely says“ file” on it, this is not 
.a -proper way of disposing of an application in 
the course of a criminal] trial. 

„Or. R. against an order of the Magistrate, 
First Class, Bettiah, dated October 13, 1939. 


Mr. Rajkishore Prasad, for the Petitioner, 
Mr. A. K. Miira, for the Opposite Party, 


Judgment.—This is an application in 
-revision against the conviction of the peti- 
tioners under s. 24 ofthe Cattle Trespass 
Act; with a sentenceof a fne of Rs. 15 
` each with 15 days’ rigcrous imprisonment 
in default. The petitioners seem to have 
cme up direct to this Court without going 
to the Court of Session which has concure 
‘rent powers ofrevision. Itis not usual to 
entertain such applications direct, but 
afier they have been admitted, they must, 
‘I take it, be disposed of on the merits, 

The’ learned Advocate for the petitioners 
has contended that substantial injustice 
‘has been done to the petitioners by the 
refusal of the trying Magistrate to allow 
“an Assistant Sub-Inspector, who was exa- 
' -mined as a witness for the defence, to be 
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cross-examined by them. The circumstances 
in which permission to cross-examine him 
was asked for are these: The prosecution 
ease was a case of cattle trespass and res- 
cue at 8 o'clock in the morning on May 12, 
1939, One of the defences was that the 
prosecution case was wholly false and that 
Suraj Singh, on whose complaint the proe 
secution case was started, was, atthe time 
of the occurrence alleged by him, 8 miles 
away from the scene of the occurrence, 
lodging a sanha at the thana of Ramnagar 
which was recorded by the Assistant Sub- 
Inspector, the defence witness in question. 
In this crosseexamination the Assistant 
Sub-Inspector stated that he did not “verify 
the authenticity of man who lodges sanha”, 
and that complainant Suraj Singh, who 
was shown to him, was not the man who 
had lodged the particular sanha in quese 
tion. It.appears that the same officer had 
fifteen days before proved in a dacoity case 
the. very sanha as lodged by Suraj Singh, 
It may be that there was some explanation 
of this peculiar circumstance, but Mr. 
Mitter, wLo appears for the opposite party 
has not been able to suggest any reason, 
why the defence should not have been 
allowed to ercss-examine the Assistant Sub- 
Inspector in the circumstances. The point 
was important because if it was Suraj 
Singh that lodged the sanha with the 
Assistant Sub-Inspector, his present story 
of cattle trespass and cattle rescue could 
hardly betrue. The learned Magistrate 
passed no orders on the application made 
by the defence for permission to cross. 
examine the witness, but merely said “file” 
on it, and this, it has been repeatedly 
held, is not a proper way of disposing of 
an application in the course of a criminal 
trial. 

The learned Advocate for the petitioners 
has also contended thatthe conviction is 
bad because there is no clear finding of 
damage done by the trespassing cattle. It 
has been held in several cases that such 
a finding is essentialto a conviction under 
g. 24 of the Cattle Trespass Act. Mr. Mitter 
has urged that the Magistrate may be. 
taken to have accepted the prosecution 
story ofcattle grazing in the field, but even 
the acceptance of this story does not neces- 
sarily imply damage, for it is no part of this 
story as briefly referred to by the Magise 
trate that the cattlecaused any damage by 
the grazing. 

Both the points urged on behalf of the 
petitioners must, in my opinion, be accept- 
ed. The result is that this application in 
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revision ia allowed and the conviction of 
the petitioners set aside. Any fines paid 
by them will berefanded on application. 


8. Application allowed, 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Applications Nos. 19 and 20 
of 1939 
May 22, 1939 
Davis, J. ©. 
In re MUHAMMAD ALAM 
MUHAMMAD IBRAHIM. 


Muhammadan Law—OConversion—Minor girl below 
18 but above 15—Whether can be validly converted to 
Islam—Her subsequent marriage with Muhammadan 
—Validity—Oustody af such minor girl—Considera- 
tion in appointing guardian — Right of father in 
this respect. 

If a girl willingly and with understanding em- 
braced the Muhammadan religion, the fact that she 
was under 18 yearsof age would not invalidate the 
Conversion and make her subsequent marriage void, 
if all the necessary formalities at the conversion and 
the subsequent nikah had been faithfully observed. 
The reason is that a minor girl above 15 years (the 
age of minority under the Muhammadan Law) can be 
validily converted to the Muhammadan faith if in 
addition to a mererepetition of the words of faith she 
has understood their meaning. It is not the concern 
of the Court to inquire into the motive or sincerity of 
religious belief or observance. 

It is not a law that a minor, old enough to under- 
stand the nature of his or her acts, cannot change his 
or her religion merely because under the Guardians 
and Wards ‘Act the father is the natural guardian 
of the minor until heor she is 18 years of age and 
has s right to control the minor's upbringing in 
matters of religion as in other matters. Itis a matter 
of conscience, a matter in whicha minor may, in 
certain circumstances, be deemed sui juris before 
the legal age of majority is attained, but in this, as 
in all other matters under the Guardians and Wards 
Act, the Court in deciding who shall have the custody 
ofthe minor will consider first the welfare and 
interest of the minor, and in so doing the Court can 
set aside the minor's own preferences in her or his 
own interest and good. Reade v. Krishna (1), relied 
on. [p. 184, col. 2.) 

Further, a father does not lose the right of custody 
of his minor child if he becomes converted to another 
religion or if his child becomes so converted. 
Mokoond Lal Singh v. Nobodip Chunder Singh (2), 
41 Ind. Oas. 571 (3) and 47 Ind. Oas. 817 (4), relied 
on. [p. 185, col. 1.] 


Syed Muhammad Aslam, for Muhammad 
Alam. 


Messrs. P. S. Shahani and Dingomal 
Narainsing, for Ramchand Kundanmal. 


Order.—This is an application made 
under ss. 7 and 10, Guardians and Wards 
Act, subsequently amended tos. 25 of the 
Act, by one Muhammad Alam, aged 22 
son of the late Khan Bahadur Muhammad 
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Ibrahim Khan, for the custody of his minor 
wife, the daughter of one Ramchand Kun- 
danmal, on the ground that the minor was 
converted with her free conssnt to the 
Muhammadan religioa on May ë, 193), and 
thereafter married to him according to 
Muhammadan Law. Ths applicant describes 
himself in his application as an educated 
young man ofa highly respectable family 
of Sind ; his father was Prime Minister of 
Khairpur State and his uncle held the same 
office. The application is opposed by the 
father of the minor girl. 

So far as the question of the aga of the 
girl is concerned, it would appear from the 
evidence that this business was intended 
to proczed on the basis that tho girl was 
over 18 years of aga, w132 she wild not 
be a minor under the Guardians ad Wards 
Act. Sae herself says in her evidences that 
she is over l8 years of age, baging her 
age among other things upoa the opinion 
of Dr. Draper who was not called as á 
witness and whose opinion, if it was to the 
efect that the girl was over 18 years of age 
was wrong. The applicant has puroduced 
copies of the entries in the Birth and 
Vaccination ‘Registers of the Karachi 
Municipality, which were admitted by the 
opponent, which show quite clearly that 
the girl was born on October 1, 1922. The 
birth certificate gives no name but the 
Vaccination certificate refers to the birth 
certificate and shows the name of the girl 
as Mohni. At one time it was sought to be 
shown on behalf of the opponent that the 
girl was not the eldest of the family and 
that an elder sister had died, but copies of 
extracts from the birth and vacsination 
registers show that this sister, Hardevi by 
name, was born on January 23, 1924; 
ultimately the age of the girl was not dis- 
puted, and itis clear she will be 17 years 
of age on October 1 next. She is there- 
fore, over 16 years of ag>, though under 
18 years of age, the material age under the 
Guardians and Wards Act, and her entice- 


-ment from her father's house is therefore 


no criminal offence, however great the 
moral wrong. ladeed, the applicant and 
his associates appear more concerned with 
the provisions of the criminal law, as they 
well may be, than with ths wrong done 
either tothe father of the girl or the girl 
herself, The applicant himself admits that 
he was concerned about her age because of 
the fear of a criminal prosecution, One 
Abdul Khalik, a Municipal Councillor, who 
acted as the Pidar-Vakil. at ‘the marriage 
ceremony, says that he was solely con- 
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eerned to know if the girl was below or 
above 16 years of age. 

This case, in my cpinion, shows the urgent 
need of the amendment of ss, 361 and 366, 
J. P. O., and other relevant sections relating 
to. the protection of minor girls—the age 
under s, 366-A is already 18 years,—so as 
to raise the age under the criminal law to 
the age under the Guardians and Wards 
Act; and one of the most unpleasant, fea- 
tures of this csse is the manner in which 
the applicant interfered and continued to 
interfere with the minor girl when she was 
under 16 years of age, for, on the admission 
of both the applicant and the minor girl, 
they knew each other for two years. It is 
not reasonable to suppose that the first 
advances were made by a school girl under 
19 years of age. But be that as it may, as 
the law now stands, it is not a criminal 
offence to take a minor over 16 years of age 
out of the custcdy of her lawful guardian, 
and the applicant appears to have acted in 
this matter on legal advice. The girl 
Mohinibai is, therefore, under 18 years of 
age and a minor under the Guardians and 
Wards Act. .She was a Hindu when on 
May 8, she met the applicant by appoint- 
ment and was taken to the house of his 
legal adviser, Mr. Aslam. l 

It is suggested that the applicant yielded 
to the girl's entreaties who threatened 
suicide, and a letter dated May 7, from the 
girl is upon the record, but the girl was 
not unhappy at home. She says that she was 
sorry to leave her brother and sister and 
her grandmother. It is true her father has 
married again on the death of the girl’s 
mother and tbat his business keeps him 
for the greater part of the year at Quetta, 
but this is not a case of a harsh step- 
motker. The girl admits that on her visits 
to. Quetta she had a happy time. The only 
reason that sLe dces nct want to return 
to her house is, as she says, her love for 
the applicant. A more appropriate word 
would, in the circumstances of thig case, 
be “infatuation,” to which there is little 
doubt, the applicant's supposed wealth, his 
motor-cars, the suppcsed trip to England 
even the mythical aeroplane, materially 
ecntributed. The girl, in some ways in- 
telligent, appears in others to be unusually 
simple and immature, Nevertheless if she 
willingly and with understanding embraced 
the Muhammadan religion, I do not think 
the fact that she was under 18 years of age 
would invalidate the conversion and make 
her. subsequent marriage void. Even the 
Jearned Advocate for the opponent could 
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not contend that all the necessary fore 
malities at the conversion and the suhe 
sequent nikah had not been faithfully 
observed,’ 

From Mr, Aelam's house on the morning 
of May 8, the girl was taken to Dr. Draper's 
house. Dr. Draper was not called as a 
witness and for that,-I do not doubt, the 
applicant's legal adviser had good reason. 
From Dr. Draper's house, the girl, after 
X-ray examination, was taken to a Mr. 
Bashir’s bungalow near Adam Road where 
the ceremonies of conversion and nikah 
were performed, A Mulla named Nur Mu- 
hammad attached to the Kasai Juma Musjid 
performed both the conversion and nikah 
ceremonies. There is no reason to suppose 
that he did not know and comply with the 
necessary forms. He got the minor girl to 
recite the kalma after ascertaining her 
willingness to be converted ; he explained 
to her that she was thereafter to order her 
life according to one God and the Islamic 
Law. Witnesses were present and they also 
asked the girlif she was willing and she 
replied she was. He then performed the 
nikah ceremony and Abdul Khalik took the 
Place of the Pidar-Vakil, and there were 
two witnesses Moulvi Sannaullah and Master 
Kalander Khan; and both Sannaullah and 
Abdul Khalik gave evidence corroborating 
the evidence of the Mullah and I see no 
reason whatever to doubt the truth of their 
evidence in this matter. l 

Mr. Shahani for the opponent, however, 
contends that all this was in vain because 
the girl was not 18 years of age, aud that 
until she was 18 years of age, her father, 
and he alone. could decide the question of 
her religious faith. It is true that the Guar- 
dians and Wards Act now consolidates the 
law relating to minors in British India; 
This Act, in certain matters, refers specifi- 
cally tothe personal law of the minors; for 
instance, s, 17 (D, but ita provisions apply 
to all minors generallv. So far as it goes, 
however, it applies to Hindus and Mussal- 
mans alike as does the Penal Law, and the 
Muhammadan Law no more overrides the 
Guardians and Wards Act than it does the 
penal law. It does not appear, however, that 
a minor, old enough to understand the 
nature of his or her acts, cannot change his ` 
or her religion merely because under the 
Guardians and Wards Act, the father is the 
natural guardian of the minor until he or 
she is 18 years of age and has a right to 
control the minor's upbringing in matters 
of religion as in other matters. The Casee 
law seems to contemplate a change of rel- 
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gion by aminor; itis a matter of consci- 
ence, a matter in which a minor may, in 
certain circumstances, be deemed sui juris 
before the legal age of majority is attained, 
but in this,as in all other matters under 
the Guardians and Wards Act, the Court in 
deciding who shall have the custody of the 
mincr will consider first the welfare and 
interest of the minor: see Mulla’s Hindu 
Law, (8th Edn., para. $27, p. 568): Reade 
v. Krishna (1). Further, a father does not 
lose the right of custody of his minor child 
if he becomss converted to another religion 
or if his child becomes so converted : 
Mokoond Lal Singh v. Nobodip Chunder 
Singha (2), Radhibat v. Wassanmal 
(3) and Sheikh Muhummad Yakub v. 
Radhibai 4). The Courts do not prefer 
cne religion to another. It would, there- 
fore, appear, that a minor provided he 
or she is old enough to understand the 
nature of his or her acts, though under 
15 years of age, is able in spite of the 
father's power of general control over his 
or her educatior, religious and otherwise, 
to ckange his or her religion, I will not 
say that in this matter the minor must be 
shown to be able to exercise an intelligent 
preference because religion. is more a 
matter of faith than of reason. But it 
must be shown that he or she understood 
the nature of his or her acts and his or her 
profession cf faith. Religion is a matter of 
conscience, a matter personal to a minor 
of age to understand. Mr, Shahani has been 
unable to show me any precise authority to 
the contrary. 

The question then arises whether, in this 
case, the minor has become converted to 
Islam according to Islamic Law, kncwing 
and understandg the nature of her act. 
Mr. Aslam's first contention was that a 
mere repatition of the kalma was sufficient 
for the purpose of conversion; and it is to 
be remarked that the commentaries on 
Muhammadan Law to which I have been 
referred are silent on the question aa to the 
age at which, for instance, a minor girl may 
become properiy converted to Islam, and 
whether an understanding of the words 
besides their mere repetition is necessary 
to .constitute conversion. In Syed Ameer 
Ali’s “Muhammadan Law”, Vol. 2, Edn. 5, 
p. 22, occurs the following passage : 

“Any person who professes the religion of Jslam, 

(1) 9 M 391, 

(2) 25 O 881,20 W N 379. 


(3 11S LR 17; 41 Ind. Oas, 571; A IR 1917 
Sind 76, - 


(4) 128 L R 14; 47 Ind. Cas, 817; A IR 1918 
gind 32. 
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in other words, accepts the unity of God and the 
prophetic character of Mohammad is a Moslem and 
is subject to the Musalman Law. So long as the 
individual pronounces the kalma or taubid (i.e. 
confession of unity’, the Oredo of Islam, it is not 
necessary for him or her to observe auy of the rites 
and ceremonies, or ae in particular doctrines 
ich imply tman or belief. 
vein Mulas “Muhammadan Law”, Chap. 2, 
p. 18. Edn. 11 occurs the following passage: 

14. Who is a Muhkammadan.—Any person who pro- 
fesses the Muhammadan religion, that is,acknowledges 
(1) that there is but one God, and (2) that Mohammad 
is his Prophet, is a Muhammadan. Such a person 
may be a Muhammadan by birth or he may be 
a Muhammadan by conversion. It is not neces- 
sary that he should observe any particolar rites 
or ceremonies, or be an orthodox believer in that 
religion ; no i test or gauge the sincerity 
Í igious relief. 

° Beales Narantakath Avullah v. Parak- 
kal Mammu (5) at p. 1001. 

Both these learned authors are silent on 
the age at which a person may become 
converted to Muhammadanism,. Mr. Aslam 
suggests that as according to Muhammadan 
Law. a girl becomes a major at fifteen or 
before if she has attained puberty and can 
give her handin marriage so at that same 
age she can become converted. Further, 
neither of tbese Isarned authors say it is 
necessary for the person making the profes- 
sion of faith to understand it; but it is 
because I was of the opinion that a mere 
repetition of the words or faith without 
understanding their meaning cannot effect 
conversion in the case of a minor, at least, 
that I recalled the girl so as to satisfy 
myself that she understood the meaning 
of the words of the new faith she professed. 
She was nota good witness from the point 
of view of those who had converted her, 
and my first impression was that she had 
merely repeated as an automaton, words 
recited to her. Though she stated in her 
evidence that she did understand by the 
ceremony of conversion that she was leaving 
her old religion of Hinduism and accepting 
the religion of Islam, and she was willing 
to do this and understood what she was 
doing, yet when she was asked if she knew 
whom Muhammadans worshipped she said 
she did not; and when recalled and asked 
if she knew the essentials of the Muham- 
madan religion, what they believed, she 
said she did not. l 

Her subsequent answers, however, satis- 
fied me that she knew she was professing 
a beliefin the unity of God against the 


- plurality. or supposed plurality of gods in 


the Hindu pantheon, and in Mohammad 

5) 45 M 986 at p. 1001; 71 Ind. Cas. 65; AT R 91923 
Mod. 171; 24 Or. LJ 17; 43 ML J 663; (1922)M WN 
662; 16 L W 626, 
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asthe Prophet of Gcd, though she could 
not repeat the Arabic words of the kalma. 
And I am satisfied that when she said she 
did not know the essentials of the Muham- 
madan religion she was thinking in terms 
of some religions exposition. A convert 
cannot be expected to speak in the terms 
of theological discussion. Tt is true that she 
showed by her answers in some ways a 
strange immaturity or childishness of mind 
as when she said Hindu girls did not 
wear burgas and Muhammadan girls did 
that Hindu girls went about freely and 
Mubammadan girls did not, yet this childish- 
ness did not, in my opinion, prevent an 
understanding of what she said and pro: 
fessed and a desire, however, motived, to 
do so. The Court is nct concerned to inquire 
into the motive or sincerity of religious 
belief or observance, I must hold, therefore, 
that the minor girl above the age of minos 
rity under Muhammadan Law was validly 
converted to the Muhammadan religion and 
that the nikha which followed was bet- 
ween Muhammadans and was validly 
performed, 

The question then remains as to whe- 
ther the applicant isentitled to the custody 
of hie wife under s. 25, Gardians and 
Wards Act, and in order that he should 
not be so entitled, he must be found to be 
unfit unders. 19 of the Act. I have also to 
read s. 19 with s. 17 of the Act, for the 
welfare of the minor is the goveruing prine 
ciple in cases under this Act. There is 
not the laast dcubt in my mind that the 
applicant is quite unfit to be guardian of 
this minor girl. Far from being fit to 
be her guardian, my opinion is that he 
needs a de facto guardian himself, for 
rarely dol remember a case where I was so 
impressed by the utter irresponsibility of a 
young man than I have been in the case of 
this applicant. 

He describes himself in answer to his 
Advocate’s question asa “landlord and 
zamindar. So far as he is a landlord, he 
has sold his skare in his family house to 
one of his brothers for Rs. 2,C00 and he 
squandered this on a month's visit to 
Bombay. So faras he is a zamindar, he 
has not even known the income of his 
lands, is dependent upon what his brother 
sends him and wastes his time making 
a nuisance of himself to the daughters of 
the decent residents of the locality where 
he was Carrying on his intrigue with this 
young girl. He knowingly deceived his 
brother Muh&mmad Aslam who did his best 
to shield him in this very matter of his 
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marriage assuring him that the girl was a 
major when he well knew that she was not. 
In my opinion he knowingly stated to the 
Oourt what was false. When asked whether 
he had not been called by any Police Officer 
in connection with complaints about 
his conduct in molestiag young women or 
girls, he said that he had not. On this 
point I prefer the evidence of the Sube 
Inspector Hardasmal to the evidence of 
this son of the late. Vazir of Khairpur 
State, and though the evidence of those 
witnesses who speak to the public nuisance, 
this applicant and his companions caused 
is in part hearsay evidence, yet there is 
no doubt that residents of the locality 
where this young girl lived went in ine 
deputation to the Deputy Superine 
tendent of Police, Mir Maqbul Khan, 
to complain about the conduct of this 
applicant and hbis companions, One 
witness, Nand Kisktore, whom I believe, 
states that he was assaulted and hurt by 
this applicant and his companions when 
he protested against the annoyance caused 
to young girls in which the applicant and 
his companions found their amusement, 
while one Mr. Tolaram Ramdas had to send 
his daughters to school either by car or 
with a peon because of the fear, annoyance 
and molestation of young girls in this 
locality for which the misconduct of the 
applicant and his companions was respon- 
ponsible, It appears a matter of regret that 
in a city of the size of Karachi the auth» 
rities could do nothing really effective to 
save the young daughters of decent citi- 
zens from molestation and annoyance of 
this kind. Mr, Hardasmal said that they 
had not oae uniformed Policeman to spare 
for this beat, and if that is so, then it 
would appear the Police staff is under- 
manned. The Deputy Superintendent of 
Police, Mir Maqbul Khan, could do nothing 
really effective to abate this unmitigated 
nuisance, It appears, however, the bounden 
duty of the authorities to take some more 
effective action in the future than in the 
past to deal with undesirable characters 
such as the applicant, 

But these incidents merely illustrate the 
worthless and irresponsible attitude of the 
applicant towards life. He does no work ; 
he earns nothing; he saves nothing: he is 
a spendthrift; he is, in my opinion, at pre- 
sent at least, a wastreal and a ne’er-do-well, 
and utterly unfit to be the guardian of the 
minor girl with whom he first interfered 
when she was under fifteen years of age 
and whom he has married under circum- . 
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stances which all decent people, of whate 
ever caste or creed, must condemn. She 
appears by no means robust or strong, 
and it is, in my opinion, contrary, and 
indeed, most inimical to her welfare that 
she should be handed over to the applicant 
as his wife. She should be at school as are 
other girls of her age and class in her com- 
munity. Her own preferences in this mat- 
ter must be set aside in her own interests 
and for her good. I therefore reject this 
application with costs. 


D. Application rejected. 





PATNA HIGH COURT 
Civil Appeal No. 49 of 1938 
January 13, 1939 
VaRMA AND ROWLAND, JJ. 
Sah RADHA KRISHNA —APPELLANT 
verSus 
Mst, BEOHNI DEBI— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 11, O. XXT, 
r. 2 (3)- Objection to execution of decree on ground 
that it was satisfied by usufruct of property—Objection 
dismissed and not pressed before High Court in appeal 
—Same objection, held could not subsequently be raised 
—Obdjection held, amounted to plea of adjustment 
and fell under O. XXI, r. 2 (3) and could not be re- 
cognized, 

A obtained a maintenance decree creating a charge 
on certain property and in execution of that decree, 
purchased the property but the sale was subsequently 
set aside and the property was then purchased by B 
in execution of money decree. A then sought to 
execute her decree by enforcing the charge on the 
property purchased by B. B objected among other 
grounds that the decree was satisfied by the usufruct 
of the property during the interval of A’s purchase 
and setting aside of that sale. This objection was 
dismissed on the ground that it came too late and it 
was not pressed by B when the case went before the 
High Court on other ground. After the record went 
back to the execution Court for continuing the execu- 
tion, B took the same objection: 

_ Held, that the objection was not maintainable as 
i T concluded by the previous decision of the High 

ourt: 

Held, alsothat the objection was a plea which fell 
within the description in O. XXI, r. 2 (3), Civil P. O., 
. ofa payment or adjustment, which had not been 
certified or recorded in the manner provided in the 
rule, and no such payment or adjustment could be 
recognized by any Court executing the decree. 


O. A. from the original order of the Sub- 
Judge, Patna, dated January 24, 193%, 


RaiGuru Saran Prasad and Mr. Kamesh- 
war Dayal, for the Appellant. 

Messrs. Baldeo Sahay and Rajkishore 
Prasad, for the Respondent. 


Rowland, J.—The appellant objected in 
the Court of the Subordinate Judge against 
the execution of a decree against his pro- 
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perty. The objection was dismissed; hence 
he presents this appeal. The facte leading 
up to this position are that the respondent 
Bechni Debi, a Hindu widow, and another 


-Jady had brought a pauper suit against the 


male members of a Hindu joint family and 
obtained a decree on September 27, 1932, 
for maintenance at Rs. 100 per month to 
each of the plaintiffs together with arrears 
of Rs. 2,090. The decres was made effective 
as a charge on all the properties of the 
members of the joint family, including 
Maksudpur tauzi No. 7499. This property 
was put up, for sale in execution of a mcney 
decree obtained by the present appellant on 
August 19, 1930, for Rs. 39,000, He pure 
chased the property on December i9, 1932, 
for Rs. 47,000 and the sale was conirmed on 
August 24, 1933. In the present execution the 
respondent seeks to realise the money due 
to her under the maintenance decree, by 
enforcing it as a charge decree agaiast this 
property’, Maksudpur. Tne appellant resist- 
ed that execution on several grounds, but 
mainly on the ground that the respondent, 
to enforce her right of maintenance against 
him, was bound to bring a separate suit, In 
that objection-petition no mention was 
made of the point which the appellant seeks 
to raise before us, but before its disposal, 
he applied to the Subordinate Judge to 
permit amendment of the objection-petition 
by addingtwo more grounds, viz a) that 
the decree of the opposite party stands 
fully satisfied and she has got a huge amount 
at least Rs. 20,000 after satisfying the 
decree and defraying the legitimate exe 
penses from the income of the property 
purchased by him in her execution case 
No, 101 of 1933, Subordinate Judge II, 
Patna, and as such, the decree is unexecut- 
able, and (b) that the decree is collusive 
and unexecutable against your patitioner 
(the appellant) and is not binding upon 


im, 

The Subordinate Judge in dealing with 
the objection held that no separate suit 
was necessary. As for the additional grounds 
be said “ihe objection about satisfaction 
cannot be entertained at this stage” mean- 
ing apparently that it came too late, and 
he declined to treat the amendment petition 
as apart of the previous objection petition. 
In appeal to the High Oourt the question 
argued apparently was whether the respon- 
dent was bound to bring a separate suit, 
and this point was answered in the nega- 
tive. Wort,J. added: “It is agreed, no 
other question arises and therefore in my 
judgment the appeal fails and must be 
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dismissed with costs." It 1s reported in 
Radha Krishna v. Bechni Debt (1). The 
record having gone back to the Subordinate 
Judge for continuing the execution proceed- 
ings, the appellant presented a fresh peti- 
tion of objection taking this grcund that 
the decree-helder could not execute the 
decree because it must be considered to 
be fully satisfied in consequence of some 
proceédings taken by her in 1933. The 
Subordinate Judge rejected the objection 
holding that it was not maintainable, its 
maintainability being concluded by the 
decision :£ the High Court affirming the 
decision of the Subordinate Judge. What 
the Subordinate Judge had said was that 
the objection about satisfaction cannot be 
entertained, and by not pressing any ob- 
jection to this observation, when the matter 
was before the High -Court in appeal, 
the correctness of that decision must be 
taken to be affirmed by the High Court 
and no longer capable of being called in 
question. ; 

I may, however. explain the nature of the 
objection a little further, by stating the 
facts. In execution of her maintenance 
decree Mst. Bechni Debi put up for sale a 
certain property Asarhi, which was pure 
chased in execuiion. The sale was cone 
firmed and ske got delivery of possession 
on November 12, 1#33. She was apparently 
in possession until the sale was set aside on 
June 30, 1934. The objection of the ap- 
pellant is that the decree-holder in the 
interval between the sale and its setting 
aside was enjoying the usufruct of the 
property, and the amount so appropriated 
by her was more than sufficient to satisfy 
her entire dues under the decree. Such 
a plea seems to me to fall within the 
description in O. XXI, r. 2 (3), Civil P. G. of 
payment or adjustment, which hag not been 
certified or recorded in the manner provid- 
ed in the rule, and no such payment or 
adjustment can be recognized by any 
Court executing the decree. Whatever the 
decree-holder may have received from the 
property in her hands, was received by her 
before the end of June, 1934. The petition 
of the judgment-debtorasking the Uourt to 
take an account from the decreesholder was 
in June, 1936, If an objection similar to 
the present had been presented by the 
owners of Asarhi, it is possible that 
equities might lead to a different conse- 
quence, They might be entitled to have 
the amount ascertained and eventually set 


_ (1)18 P LT 834; 172 Ind. Cas, 234; A I R 1937 Pat. 


654;4 BR 140;10 R P 319, 
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off, but it might still be questioned whe- 
ther pending ascertainment they could 
cause execution to be stayed, while the 
am unt to be set off was still uncertain, 

Mr. Rai Guru Saran Prasad for the appel- 
lant begged the sympathy of the Oourt on 
the ground that the lady and her agnates 
were Colluding to throw on him the entire 
burden of a maintenance decree for which 
the agnates were primarily responsible, 
But he expressly said he was not in this 
objection and appeal claiming any right of 
marshalling (s, 55, T. P. Act) or of contri- 
bution (s. 82) against the other judgment- 
debtors, but was resisting execation simply 
on the ground above discussed. He can 
get no relief on this ground. Both on the 
principle of res judicata and also because 
it is correct in law, I would affirm the dee 
cision of the Subordinate Judge and dismiss 
the appeal with costs. 


Varma, J.— I agree. 
8, Appeal dismissed. 


RANGOON HIGH COURT 
First Appeal No. 27 of 1938. 
December 1, 1938 
Roperts, O. T. AND Moszty, J. 
AMEENA BEE BEE—APPELLANT 


l VETSUS 
MARIAM BEE BEE AND 0THERS— 
RESPONDENTS 

Trust—Administration—Testator making provision 
for relatives — Large suma set apart for charitable 
purposes—After some years relatives making applica- 
tion for charitable benefactions — Interested persons 
appearing in Court for guiding trustee to administer 
trust properties — Proper course for trustee to be 
followed — Duty and powers of Court in such 
matters, | 

The deceased left a will which, after varioug 
benefactions to his family and others, left a certain 
sum to be set.apart out of the residue for works of 
merit and charitable purposes, and the sum thus set ` 
apart was to be appropriated by his executors to 
such charity or charities as they might think fit and 
proper. The deceased made, ample provision for his 
surviving relatives and there was nothing in the will 
that his descendants other than those provided for 
were to be provided for out of the funds set apart 
for works of merit or charitable purpose? as against 
other persons who might have a reasonable claim. 
But after a lapse of some years, some of the relations 
of the testator made applications for charitable bene- 
factions from the trustees : 

Held, that the natural and proper course for the 
trustees was that in considering these applications 
they should have regard to what presumably had 
been the desire of the testator that his own descendants 
should not fall into want. The trustees were left to 
administer a wagf and though some of those who made 
application to them were persons who had a claim 
just asgood in law, but no better than that of any 
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other member of the general public who was qualified 
to make aclaim, yet from the point of view of good 
stewardship, the trustees would naturally have a 
sympathetic ear to cases of that character and might 
well decide that they should fall within a class 
which would have their special attention is deciding 
how benefaction should be made. If in order to 
avoid disputes, numbers of interested parties came 
before the Courts so that the trustees should obtain 
direction and guidance as to whatin the circum- 
stances was the best course for them to pursue: in 
giving that direction and guidance, the Courts, of 
course, could not in any way go behind the testator’s 
will, nor direct that the trustees should follow any 
hard and fast rule in deciding within their discretion 
who should be the immediate objects and beneficiaries 
from time to time of the waqf created, but what the 
Court would do wasto give general directions to 
ensure, so far as possible, that the trust fund was 
administered properly. 


F. A. against an order of the High Court, 
dated January 20, 1938. 


Mr. P. B. Sen, for the Appellant. 
Mr. Hunoose, for Respondent No. 7. 


Roberts, C. J.—This . is an appeal 
agaiost a finaldecree passed by Leach, J. 
on June 8, 1936, which settled a scheme for 
the guidance of the trustees of a certain 
waqf founded by Moolla Ebrahim. No step 
has been taken in appeal before since 
new trustees had to be appointed and 
were appointed by Braund, J. by his judg- 
ment of January 25, 1938, and it is, there- 
fore, only now that the order of Leach, J. 
comes thefore us. The deceased Moolla 
Ebrahim left a will dated 1851, which after 
various benefacticns to his family and 
others, leftasum of Rs. 45,000 to be set 
apart out of the residue for works of merit 
and charitable purposes, and the sum thus 
set apart wasto be appropriated by his 
executors to such charity or charities as 
they might think fit and proper. The 
deceased made, we are told, ample provi» 
sion for his surviving relatives and there 
was nothing in the will that his descend- 
ants other than those provided for were to 
be provided for out of the funds set apart 
for works of merit or charitable purposes 
as against other Muhammadans who might 
have a reasonableclaim. It is, however, 
agreed that at the time of making his will 
the testator did not think that it was 
likely that his descendants, or those of 
his brothers, would fall into indigence or 
poverty, nor did he envisage the distribu- 
tion of any part of the money cet apart 
for public benefactions to private persons 
who were descendants of members of his 
own household. Asthe years went by, it 
became apparent that there were those of 
his own family who were well-qualified to 
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make application for charitable benefac- 
tions from the truatees, and itis of course 
a natural and proper thing that ths 
trustees in considering applications so made 
to them should have regard to what would 
presumably have been the desire cf the 
testator that his own descendan!s should 
not fall into want. On the other hand 
the Court cannot possibly set aside the 
conclusion which must be drawn from the 
plain terms of the will that the testator 


-wag at the time making a public benefaction 


and not providing for such members of 
bis family who should in later years suffer 
from poverty. The consequence of all 
this is that the trustees are left to adminis- 
ter a waqf and though some of those who 
make application to them are persons who 
have a claim just as good in law, but no 
better than that of any other member 
of the general public who is qualified to 
make a claim, yet from the point of view 
of good stewardship, the trustees would 
naturally have a sympathetic ear to cases 
of that character and might well decide 
that they shculd fall within a class which 
would have their special attention in decid- 
ing how benefaction sbould be made, 
During the course of time a number of 
schemes have been settled by the Oourts, 
and those schemes we think in strictness 
really come to this, In order to avoid dis- 
putes, numbers of interested parties have 
come before the Conrts so that the trustees 
shoutd obtain direction and guidance as 
to what in the circumstances was the best 
course for them to. pursue; and in giving 
that direction and guidance the Oourts, of 
Course, cannot, in any way, go behind ths 
testator’s will, nor direct that the trustees 
should follow any hard and fast rule in 
deciding within their discretion wh» should 
be the immediate objects and beneficiaries 
for time to time of the wagf created, but 
what the Court will dois to give general 
directions to ensure, eo far as possible, 
that the trust fund is administered properly. 
This trust fund has a very unhappy 
history. We are careful to make no ober- 
vations as to the conduct of persons not 
before us, but it is a deplorable thing 
that atthe present time it should be an 
acknowledged fact that the trustees who 
took office as such from the Musjid were 
apparently unable to secure the due 
administration cf the purpose for which 
trust was created. We are told—and it 
has not been contradicted—that in two 
instances trustees were removed for negli- 
gence. We are also told tat part of the 
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house property is im a serious state of 
dilapidatiin. And whoever may be at 
fault for this stale of affairs—and we do 
not suggest that every one concerned with 
the management of the trust has been at 
fault—there has, unfortunately, been 
created a situation which is deplorable 
and which ought to be remedied without 
further delay. That being so, we have 
listened tothe submission of Mr. Sen with 
great interest when he says that the order 
which was drawn up by Leach, J., about 
twoanda half years ago ought in some 
respects to be improved and varied, and 
we think in particular that we ought to 
stress the fact that this amended scheme is 
really a means whereby those interested, 
and in the present instance those who have 
chosen to appear before the Court, mutually 
agree that certain limits within which 
the trustees ought to act should be clearly 
defined and set down for. the guidance of 
all concerned. If after obtaining these 
directions the trustees choose to ignore 
them, they will do so at their peril and 
serious consequences May result. If, how- 
ever, they loyally abide by them, there can 
be no doubt that the property will in 
future be administeredgmuch more satis- 
factorily than has hitherto been the case. 
With those preliminary remarks, I pass to 
consider the precise terms of the amend-« 
ments of the scheme which have now been 
happily agreed upon between such parties 
as have been in Court during the hearing 
of this appeal. 
- In the amended scheme forthe manage» 
ment of the Moola Ebrahim Trust, the 
draft of which was settled by Leach, J., 
and which was subsequently confirmed 
with the addition of new trustees by 
Braund, J., in para. 1 headed: ‘Interpretas 
tion” we have decided to delete sub-para. 
1 (b). Subepara. 1 (c)" Words in the plural 
shall include the sigular and vice versa" 
thereupon becomes 1 (b), Before para. 2, 
which is headed “Appointment of Trustees,” 
there shall be a paragraph as to the des- 
cription cf the trust property. This we 
take from the scheme of 1917. 


“Constitution of Trust. 
The Trust properties comprise the following, 
namely : | 
(a) All that piece or parcel of freehold land 
known as portion of Holding No. 4 of 1914-15 
situate in Kemmendine Circle, Rangoon Town 
District, comprising 698 acres or thereabouts 
together with the two semi-pucca and one pucca 
houses and all the out houses, etc., standing thereon 
known as houses Nos. 18,19 and 19-A. (new Nos, 202 
204 and 205), Boundary koad, Rangoon, 
(b) All that Piece of parcel of freehold land 
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situate in tha town and registration sub-district of 
Rangoon known as southern half of second class 
lot No. Ll in block No. F-2 measuring 50 by 60 feet 
or thereabouts known as No. 47 (new number 
209-213), Lowis Street, Rangoon. 

(c) Oash in the hands of of the Official Receiver,” 

In para, 2 after the words “there shall 
be tive trustees of this trust" shall be 
inserted the following: ‘Persons who are 
eligible to be appointed as trustees shall 
bein receipt of an -income of not less 
than Rs. 50 per mensem independent of 
any public benefaction or charity.” Para. 
2 (b) should read “one member of the Board 
of Trustees of the Surati Jummat Masjid 
at Rangoon”, and 2 (e) “two members of 
the Rander Sunni Vora Panchayat of 
Rangoon.” Paragraph 2 following 2 (e) 
should read as follows: “Further, in’ 
the event of the Board of ‘Trustees of the 
Surati Jumma Masjid failing to nomi- 
nate one from their number..... of 
Rangoon,” .and the next paragraph should 
Tead “Lastly, in the event of there 
being no suitable candidates from the 
Rander Sunni Vora Panchayat to fill the 
places on the Board......... of Rangoon.” 
Para, 4 should read: “Hach trustee shall 
hold office for a period of five years, but 
on the expiry of such period, if he so desires, 
he shall be eligible for re-appointment.” 

In para. 5 (b), relating to advertisements 
in newspapers, after the word “Gujarati” the 
words “and one Burmese” should be added. 
‘Lhe next matter is after para, 5(c) and 
relatesto the fact that whereas trustees 
were originally appointed for life, they are 
now appointed for five years only. A new 
Bub-para, 9 (d) shall be inserted as follows: 


“At least three months before the expiry 


of five years for which the trustees shall 
hold office, the trustees in office shall by 
advertisement in the manner aforesaid call 
for namesto be suggested by the benefi- 
ciaries and persons interested inthe wagf. 
Thereafter they shall select such persons 
as appear to them to be fit and proper 
and, after obtaining their consent, shall 
submit their names at least one and a half 
month before theexpiry of the said five 
years in the manner as aforesaid, and the 
Court shall afver hearing the parties con- 
cerned ether confirm the selection made 
by the trustees or appoint such other pere 
BOnsS a8 may appear to be fit and proper 
under the scheme as trustees of this waqf 
estate.” l 
Tne next matter for consideration is 
para, 7(v) under "the duties of trustees.” We 
have decided to add the words, after “unde- 
sirable,” “or who is-at any. time in arrear 
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for three calendar months’ rent.” The next 
matter is para. 7 (xri) which relates to the 
approval of the Court being given to the 
exercise of power to sell, exchange or 
mortgage immovable property. At the end 
of this sub-paragraph the following should 
be added: ‘Such approval shall be 
obtained by an application to the Court of 
which notice shall be given in an English, 
a Burmese and a Gujarati newspaper by 
means of three insertions during a period 
of one week in each of them and after 
hearing sich persons as may appear in 
consequence of the notice,” We now come 
to para. 8 which relates to the appropriation 
of the trust funds. And here, as I have 
already observed, it is impossible for this 
Court to give any direction to the trustees 
which might in any way conflict with the 
proper carrying out of their duties under 
the waqf. We are of opinion that we 
cannot properly say, taking the first instance, 
that 15 percent. of the net income of the 
trust shall be reserved fora building fund, 
and we think that 8 (a) should run as 
follows : “8. Of the net income of the trust 
(a) sufficient appropriation shall first be 
reserved for a building fund.” Paragraph 
8 (e) becomes 8 (b) and runs as follows : 
“(b) Due regard shall be had to the spend- 
ing ofa suitable sum on Maulud Sharif at 
Rangoon.” Paragraph 8 (b) becomes 8 (cjand 
shall run as follows : ‘‘(c) After making such 
provision, if any, as may be deemed neces- 
sary for the objects enumerated above, the 
trustess shall expend in their discretion the 
balance of the net income of the trust upon 
such charitable and religious objects as 
they deem fit according to the Muhamma- 
dan Law. Provided that if there are 
persons from among the descendants of 
Moolla Hashim, Moolla Ebrahim or Moolla 
Mohamed in indigent circumstances and 
in need of pecuniary help and support, the 
trustees may, but shall not be bound to, 
expend such sumsand provide for such 
hee in such manner as they may deem 
t. 
Paragraph 8 (d) is deleted. But in delete 
ingit we wish to remark that this must 
not be taken as a direction to the trustees 
not to reserve any sum such as may, in 
their discretion, be thought fit for the maine 
tenance of the Moolla Ismail Masjid, 35th 
Street, Rangoon. It has been urged upon 
us with great force that the Masjid has 
a strong claim to their benefactions. We 
delete the clause only because we wish 
to leave them unfettered discretion in the 
matter. For para. 13 substitute the follow- 
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ing: ‘The trustees may depute one of 
their number to represent the trust before 
any law Court, public body, registration 
office or any other public otticer and genee 
rally to acton behalf of the trustees in 
matters relating to tLe waqf estate.” Parae 
graph 15 will stand, but the following will 
be added to it: “All expenditure of the 
trust fund and all questions relating to 
repair, letting totenants, evicting a tenant, 
recovery of outstanding sums due, invest- 
ment of trust funds and other matters 
relating to management shall be referred 
to such meeting for sanction. Minutes 
shall be kept of every such mee’ing and 
shall be signed by the trustees present 
thereat and shall be referred tothe next 
subsequent meeting for approval.” In 
para. 16 the Burmese language is added 
so that the paragraph runs: “r'he trustees 
shall keep or cause to be kept a full and 
true account in the Burmese, Guajrati or 
English language of the rents collected 
and of all other receipts and disbursements 
of the trust funds.” There is a conse. 
quential amendment in para, 17: “All 
books of account and papers and other 
documents connected with the trust shall 
be maintained and kept inthe custody of 
the trustee deputed for that purpose for the 
time biag’, and later on where the words 
“managing trustee’ occur, the words “such 
trustee” must be substituted, 

Those, wethink, are all the matters 
which have fallen for determination by us, 
We only desire to make the general obser- 
vation that it is sincerely hoped that the 
new trustees will embark upon their duties 
at an early date, save the trust properties 
from waste, and, after due care and attene 
tion paid tothe claims of those who fell 
that they are entitled to benefactions, dise 
tribute the surplus in a Manner which 
meets with general approval. We have con- 
sidered the question of costs anxiously, 
because it is desirable that costs for this 
elaborate work should not be stinted : on 
the other hand this is money dedicated to 
charity, We think that Mr. Sen must 
have done a great deal of work in connec- 
tion with this and he is entitled to twelve 


gold mohurs Advocate’s fes, and Mr. 
Eunoose six gold mohurs. 
D. Order accordingly. 
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VETSUS 
EMPEROR— RESPONDENT 

Criminal trial—Confession—Confession by accused 
after being kept in Police custody for number of 
days— Confession 28 susptcrous — Portion of con- 
fession, tf cun berelied cn —Evidence—-Duty of 
prosecution—Higher authorities suspecting conduct 
of investigating officer and knowing further evidence 
throwing doubt on prosecution story, before trial 
begins—Such evidence must be put before Court — 
Murder—Witness having enmity with accused— 
Reliability —Justice—Police Officers should not be 
allowed to raise communal questions with view ito 
serve their own purpose. 

If an accused has been sent up to headquarters 
for production before a Magistrate within 24 hours 
of his arrest, and if then he has made a confession, 
it may be argued on behalf of the prosecution that 
there was nothing suspicious about the circumstances 
in which the confession was made, But when it is 
found that the man who makes a confession has been 
kept in Police custody in defiance ofthe rules on 
the point fora number of days, then the Court is 
entitled to ask the prosecution to explain why the 
irregularities were committed. [p. 196, col. 1.] 

When a confession itself contains a statement 
that the accused made it under the threat of the 
Police, it must go agdinst the prosecution. The 
confession made by an accused person isa document 
which should be taken into consideration with the 
utmost possible care. Itis not right for the OUourt 
to put relianceon a portion of the statement made 
by the accused person which would implicate him 
in the commission of a crime and to disregard 
another portion simpiy because it would go against 
the. prosecution story. [p. 196, col. 2.) 

It ig the bounden duty of the prosecution to place 
before the trial Court all evidence relating to the 
case which is at its disposal and then invite a 
judicial decision. Prosecution takes a very grave 
risk if it takes upon itself the duty of withholding 
evidence relating tothe crime, It is not the function 
of the prosecution to decide which portion of the 
evidence is true and which portion 18 false. This 
does not mean that where conflicting evidence is 
produced during an enquiry, the prosecution cannot 
elect torely on the statements ofone set. But the 
duty of the prosecution is that thetrial Judge must 
beinformed about the opposite version and then it 
will befor the Judge to decide whether he should 
hear the evidence or not. In other words, it is the 
duty of the prosecution to let the Judge know of the 
entire evidence at its disposal. [p. 197, col. 2,] 

Where subsequent tothe case being sent up for 
trial but before the trial takes place, the higher 
officers suspect the conduct of the investigating 
officer in connection with the case and come to 
know of some further evidence which may possibly 
throw doubt .on the prosecution story which had 
been put forward asa result of the inquiry made 
by the investigating officer, the proper and fair 
course is to place the fresh evidence or information 
before the Oourt which has to adjudicate the 
question of guilt or innocence of the accused 
persons. In acaseofthis kind it isthe clear duty 
of the progecation to produce at the trial not only 
the witnesses who supported the version of the 
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investigating officer but also the witnesses on whose 
evidence the prosecution authorities passed an order 
for the suspension of the investigating officer. [ibid] 

It is altogether unsafe in a murder cage to place 
reliance on the evidense of a witness when the Court 
knows that enmity exists between him and accused. 
[p. 194, col. 2.] 

It will be an evil thing for the administration of 


criminal justice if Police Officers are permitted to , 


raise communal questions with a view to serve their 
own purposes. The only pertinent point for 
consideration in a criminal trialis to decide the 
question of guilt or innocence of the accused. That 
matter has to be decided with reference to the evi- 
dence produced in the case and no one connected 
with the prosecution should ‘be permitted to 
introduce into the case their personal differences 
which might goto throw wholly unnecessary 
difficulties in the case. [p. 200, col. 1.] 


Cr. A. from the order. ot the Sessions 
Judge, Bijnor, dated June 17, 1938. 
Mr. A. M. Khwaja, for the Appellants. 


The Deputy Govt. Advocate, for the 
Crown. 


Judgment.—These are two connected 
appeals and can be conveniently disposed 
of together. Abdul Subban and Punwan 
or Punnoo, accused, in Appeal No, 622 were 
tried in the Court of the learned Sessions 
Judge of Bijnor for an offence contrary to 
eg. 302-34, I. P. O. The charge against 
them was that they had murdered one 
Tulshi Gadaria of village Barharpura. Both 
the accused persons denied the charge and 
pleaded not guilly. The Jearned sessions 
Judge was of opinion that the guilt of both 
the accuseG-appellants had besn proved to 
his satisfaction, He therefore convicted 
them both and sentenced them to transe 
portation for life. In the other case which 
has given rise to Oriminal Appeal No. 523 
of 1938, Abdul Subhan, accused, alone 
was prosecuted under s, 19 (f), Arms Act. 
He has been held guilty by the learned 
Sessions Judge and has been sentenced to 
two years’ rigorous imprisonment, In both 
the cases the convicted persons have pre- 
ferred appeals against their convictions and 
sentences, We wiil first take up Criminal 
Appeal No. 222 of 1938. The brief facts of 
the case are these : 

Tulshi, deceased, was a son of Mokha 
Gadaria (P. W. No, 1). It appears that 
Tulshi and Punwan, accused, cultivated 
some land jointly. Msi. Kéwli, a married 
daughter ot Ganga and a niece of Punwan, 
accused, used to visit the field held jointly 
by Punwan and Tulshi, and it is the pros 
secution case that illicit connection sprang 
up between Tulshi and Mst. Kewli. She 
became pregnant before her gauna had 
been performed. it is the prosecution 
case that this was one of the motives for 
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which Puiiwan, her father’s brother, was 
anxious to murder Tulshi. The prosecution 
alleges that on the night between February 
28, and March 1, 1938, Mokha, the father 
of Tulshi, was working at his sugarcane 
pressing machine in a jungle of mauza 
-Obhaonli which is at a distance of about 
one mile -from the place where Mokha’s 
sugarcane pressing machine was. His son 
Tulshi was also working there, and it is 
alleged: that at about midnight Tulshi and 
one Kalwa (P. W. No, 2; left the place 
together for the village abadi, The father 
of Tulshi it appears was anxious that his 
son shouid not go alone towards the village 
abadi at night time and go it ig said that 
when Kalwa (P. W. No. 2) arrived there 
the two started together. They were 
taking with them a pair of bullocks. After 
they had covered a short distance from 
the pressing machine, the sound of a gun- 
shot was heard and Kalwa found that Tuishi 
had been hit and had fallen on the ground. 
He raised an alarm upon which Mokha and 
other persons arrived on the scene and they 
found Tulshi lying dead. There is a 
Police Station in Barbarpura, the Village 
where i'ulshi and others resided, The father 
of Tulshi went to the Police Station at 4 a, m. 
on the morning of March 1, 1958, and made 
- his first report whica is typed at pp. 2 and 
J. After reciting varisus causes of enmity 
existing between him and Punwan-and his 
relations, the father of Tulshi stated that 
he suspected five persons. One of them 
was Punwan, accused, The officersinecharge 
of the Police Station, Thakur Kaushal 
Singh started investigation of the case. It 
is alleged that Punwan, accused, was 
arrested on March b, 1938. Later on, on 
the same date, a search was made at a 
field of Subhan and the prosecution story 
is: that three guns were recovered from this 
field.- It is said that one of them which 
wasa double-barrelled gun showed -that it 
had been recently fired, while in the other 
barrel of the same gun shots and powder 
were found to be loaded, ‘The two arrested 
persons were sent to Bijnor and were pros 
duced before a Magistrate for making states 
ments under s. 164, Oriminal P. O. It would 
appear that on tnat date the Magistrate 
Was husy otherwise and then he was busy 
in-connection with Moharram arrangements. 
The-two accused persons were placed 
eventually before him on March 14, 1933, 
Subhan, accused, declined to make any 
statement, but Panwan made a statement 
which istyped at pp. 9 to 11. ‘he two 
aécused were sent. up for: trial. Punwan, 
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accused, retracted his confession before the 
Committing Magistrate. The learned Sessions 
Judge who tried the case was of opinion 
that the evidence produced was. sufficient 
for the conviction of the two accused on a 
charge. of murder. The medical evidence 
produced in the case proves that Tulshi, 
deceased, was shot dead by some one, 

The first witness examined by the prose- 
tution was Mokha (P. W. No. y His 
evidence shows that it was suspected that 
his son Tulshi had contracted a liaison with 
Mst. Kewli. It is also proved by the evi- 
dence that Mst. Kewli became pregnant, 
The prosecution suggests, that this was a 
motive why Punwan accused wished to 
murder Tulshi. There are no eye-witnesses 
to the commission of the crime and, as we 
have already jointed out in the first ree 
port, the father of Tulshi suspected Punwan 
and other relations of Gangu, the father 
of the girl, The prosecution examined 
one Rehmat Ullah (P. W. No. 8). The 
story related by this witness was this. 
Rehmat Ullah admits that he is a badmask 
and is under Police surveillance. His 
Statement is that about two months be- 
fore the murder of Tulshi, Punnoo, accused 
went to him at about 9 or 10 P. m. and made 
an offer of Rs. 50 to him if he (the witness) 
would agree to kill Tulshi. It is suggested 
that this man Rehmat Ullah had a gun 
in his possession for which he had no 
licence and the fact was known to the 
village. Rehmat Ullah says that when 
Punnoo, accused, made the above proposal to 
him, he declined to accede to it altogether. 
He- says that he told Punnoo that he had 
never done such a thing and that he was 
under Police surveillance. Upon this the 
witness says that Punnoo asked him 
whether anybody else possessed a gun 
and then the witness told him that there 
were several licensesholders. The evidence 
of the witness is that Punnoo made further 
inquiries and wanted to know whether he 
could suggest thename of anyone who had 
a: gun without a license and that the wite 
ness suggested the name of Subhan, 
accused, The prosecution alleges that 
Subhan was approached by Punwan and 
that he (Subhan) agreed to the proposal 
about the murder of Tulshi and that object 
ultimately was carried out by Subhan ag 
desired by Punwan, ; 

The first question which we prorpose to 
consider inthis case is whether the prose» 
cution tevidence makes out a clear case 
against Punwan, accused.. The first piece 

‘ evidence on :which the. prosecution has 
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relied isthe retracted confession of Pune 
wan. Then there was the evidence of 
Rehmat Ullah (P, W. No. 8) to connect the 
accused Punwan with Subhan, accused. 
Two other witnesses were examined and 
they are Dalu (P. W. No. 4) and Harru 
(P. W. No, 5). Dalu (P. W. No, 4) 
stated in his evidence that at about mid- 
night when he was in his field he heard 
a shot fired and then he noticed a man 
running towards the north. The witness 
challenged him and thereupon the man 
replied and ordered him to keep quiet (kha- 
mosh). The evidence of the witness is that 
he recognized by the voice that it was 


Subhan, accused. According to him, Subhan - 


passed by him ata distance of about 20 
paces. Immediately after the accused had 
passed, the witness went to the place where 
Tulshi was lying dead. The learned Sessions 
Judge has declined to place any reliance on 
the evidence of this witness. The -Police 
did not examine this witness till March 5, 
1938, and the learned Judge kas rightly 
remarke@g thatif there had been any truth 
in the statement of the witness, probabi- 
lities are that he would have come out with 
his story before the Police soon after the 
commission of the crime. Next, we ‘come 
to the statement of Harru (P. W. No. 5). 
He deposes that on the evening preceding 
the murder at about sunset time he was 
returning from the jungle to his house and 
on his way he saw Punnoo and Subhan, 
accused, fording a stream, . According to 
the evidence of the witness, Punnoo, 
accused, had a lathi with him, while 
Subhan had something in his hand and 
was covering it with a chadar: (sheet). He 
doposed that next morning he heard about 
the murder of 'Tulshi and he asks us to 
believe him that he told his mohalla people 
that. he had seen Punnoo and Subhan in 
the previous evening as Mentioned above, 
The evidence of this witness was recorded 
by the Sub-Inspector after three or four 
days. We have considered the statement 
made by this man and we find ourselves 
unable to agree with the learned Sessions 
Judge about his estimation of the statement 
of this man. . 

In our opinion the evidence of this wit- 
ness is not reliable, and especially the story 
thatthe gun which Subhan was carrying 
was covered by his sheet. If there had 
been a conspiracy between Subhan, accused, 
and Punwan, accused, to commit & murder, 
it is not likely that they would be going 
aah with a gun in their ‘possession in 
Suc 
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truth in the statement made by this witness, 
he would have immediately stated to the 
Police or to the complainant that he had 
seen Punwan and Subhan, accused,’ going 
tcgether. The next witness on whose evi- 
dence the prosecution placed a very great 
reliance is Rehmat Ullah, (P. W. No. 8). 
We have already mentioned briefly what. 
the story of this witness is. He bas stated 
that Punhoo, accused, approached him in 
the first instance with 2 proposal for the. 
murder of Tulshi. The prosecution Suge 
gestion is that Punwan, accused, went to, 
seek the help of this witness because he. 
(the witness) is a well-known badmash and 
has a gun in his ‘possession. The witness 
declined to the proposal of Punwan and 
eventually the witness, when asked by, 
Punwan, suggested the name of Subhan, . 
accused, as one of the persons who might 
be of help to Punwan, accused. We find 
it very difficult to place reliance on tle. 
statement of Rehmat Ullah. In the first. 
place, we have to remember that even 
according to the case of the prosecution, he. 
is a rogue and a badmash, Then we. 
further find that about five years back 
there was a criminal case between him 
and Subhan. It appears that Subhan had, 
charged the witness with having stolen a. 
gun from his possession, and in that case 
Rehmat Ullah was convicted. The feelings 
between Rehmat Ulan and Subban must. 
therefore have been very much strained. 
and in these circumstances we find that it. 
is difficult to believe that Rehmat Ullah | 
would have suggested the name of his. 
enemy to Punwan, It can be said rightly | 
on behalf of the defence that as Rehmat. 
Ullah isa man of bad character, ib is pose ; 
sible that he may himself have accepted. 
a sum of Rs. 50 which Punwan was pre-; 
pared to pay if Tulshi was murdered. In, 
any case, it is altogether unsafe to place. 
reliance on the evidence of a witness of the, 
type of Rehmat Ullah when we know that 
enmity exists between him and „Subhan. 
Another witness was one Ishri (P. W. No. 9). 
His evidence was that on one occasion he 
had gone to the house of Rehmat Ullah atb.. 
about 10 P. m. and had seen Punnoo, 
accused, sitting there. This is usual padde 
ing, and we are not prepared to place 
reliance on a flimsy evidence of this type . 
There remains the retracted coniession 
of Punwan, accused. The important quese . 
tion which we are called upon to decide is | 
whiher the confession of Punwan, accused, 
is good evidence and.whether it..would be. 
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Bale to convict a person on the basis of a 
retracted confession without any corrobora» 
tion whatsoever. It may be stated that in 
the confession Punwan, accused, admits that 
he was a party to the commission of the 
murder of Tulshi., He stated that Tulshi 
was joint with him in cultivating a piece of 
land and that his (Punwan's} niece used to 
go to that joint field. He-further stated 
that an illicit connection sprang up between 
his niece Mst. Kewli and Tulshi and that 
the girl became pregnant, : Then the accus- 
‘ed goes on to say matters. connected with 
‘Kewli’s husband's home, and it is not 
necessary for us to make any reference to 
them. Punwan stated that his sister-in-law, 
the wife of Gangu, said that a grave wrong 
had been. done, but he asked her to -bear it 
Patiently, She made up ker mind to wreak 
vengeance on Tulshi. Punwan says that he 
was on the look-out for an opportunity to 
commit the murder. Then he states that he 
went to see Rehmat Ullah of his village, 
because the latter had been convicted in a 
case in connection witha gun. The state- 
ment of Punwan is that Rehmat Ullah re- 
fused to kill Tulshi and suggested that he 
(Punwan) should see Subhan. Punwan says 
that he went to Subhan one day. He says 
that Subhan suspected him as aspy from 
- the Police and so for some time he put him 
off, but eventually ono day Subhan brought 
a gun from his field at sunset time. Then 
Subhan and Punwan both started towards 
the place where the father of Tulshi was 
pressing his sugarcane, Puanwan says that 
he accompanied Subhan and Subhan stood 
at a place from where he could not be seen, 
After some time a gunshot was heard. The 
statement of Punwan in his confession is 
that when an alarm was raised, he also went 
to see the dead body of Tulshi. He says 
“that the idea in his mind was that if he did 
this, no suspicion would be raised against 
him, In the concluding portien of his con- 
fession Punwan states : 

“The Syb-Inspector arrested me after sending the 
dead body, But I did not tell anything to him for 
three days. On the fourth day, Rehmat Ullah 
related tothe Sub-Inspector the talk that had taken 
place ¿between him and myself and said that he 
suspected me of having committed the murder. The 
Police exerted pressure on me and I then told them 
all what I have stated above. They took me to 
Subhan’s field and arrested him there. They recover- 
ed two guns which had been concealed in the 


scarecrow of his field, Subhan gave another gun 
from his field.” 


We have already pointed out that the 
prosecution case is that Punwan, accused 
was arrested by the „investigating officer on 
March 6, 1938, The statement of Punwan in 
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his retracted confession is, however, differe 
ent. According to him, hé was arrested on 
March 1, 1938. When these appeals came 
up before us for hearing, we thought it 
necessary to accede to a request made by 
learned Counsel for the appellants. He told 
us that his clients had received information 
before the case was tried in the Court of 
Session that one Police constable Himayat 
Ullah could give evidence which would be 
favourable to the appellants. Learned Coun- 
sel further told us that according to his 
information this constable had made a states 
ment in some kind of inquiry which would 
be of great help to his clients and would 
demolish the prosecution story, and in these 
circumstances we directed that Himayat 
Ullah, constable, should appear before us. 
We also directed that the investigating 
oficer and the Circle Inspector should also 
be present, because we thought that it may 
be necessary for us to examine them. Yes- 
terday when the hearing of the appeals 
commenced before us, we examined the 
investigating officer as well as Himayat 
Ullah, constable, whom learned Counsel for 
the appellants produced as his witness. We 
are of opinion that the statement made by 
Punwan, accused, in his confession to the 
effect that he was apprehended on March 1, 
1938, is very probably true. The crime had 
been committed on the night between 
February 28, and March 1, and the evidence 
produced in the case shows that on March I, 
the Sub-Inspector sent the dead body for 
post mortem examination and Punnoo says 
that he was arrested on that very date, The 
investigating officer in his statement before 
us has admitted that he had examined 
Punnoo on March 1, 1938. According to his 
version Punnoo, accused, was kept under 
surveillance but was not actually arrested 
till March ü, 1938. The investigating officer 
could not convince us from the evidence on 
the record that he had not arrested Punnoo, 
accused, till March 6, 1938. ' 
The Sub-Inspector admitted in his state? 
ment that he could not say*whether the diary 
of March 5 was sent to Sadar on the 6th 
and further whether the diary relating to 
the 6th was sent to Sadar on the 7th as 
they should have been under the rules. The 
statement made by the investigating officer 
in this case led us to think that very prob- 
ably he is trying to hide the real facts of 
the case so far asthe date on which Punnoo, 
accused, was arrested, is concerned. It has 
to be borne in mind that Punnoo’s name was 
mentioned in the first report a8 one of the 
suspected persons, The investigating officer 
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has admitted thaon March 1, 1938, he had 
some talk with Punnoo. He is notin a 
position to tell us the dates on which the 
diaries of the 5th and 6th were sent toSadar, 
In his diaries nowhere is there any mention 
that Punnoo, accused, was under Police 
surveillance from Ist to 6th, It was after 
the search made on March 6, that there is 
teference about the arrest of Punnoo, No 
explanation has been given by the Sub- 
Inspector before us as to why the fact of 
Punnoo being under Police surveillance 
was not mentioned by him in the Police 
diary if, as a matter of fact, he was under 
Police surveillance. We are under these 
circumstances of opinion that the Bub- 
Inspector had really arrested Punnoo on 
Marah 1, 1938, but as it did not suit him, 
he made no mention of this very important 
fact in the Police papers. 


The position, therefore, so far as Punnoo- 


is concerned, stands thus. He was arrested 
on March 1, 1938, but for some reason the 
Sub-Inspector did not show in the Police 
diary that he had made this arrest. We 
are not concerned with the reasons which 
led the Sub-lospector -to adopt this course. 
We, however, find that between March 1, 
and 6, 1938, Punnoo was under the thumb 
of the Sub-Inspector. On March 6, a show 
was made about his being arrested and 
even then he was nxt sent to Sadar till 
March 3, 1935, He remained in jail till 
the i4th when he actually made his con- 
fession. We find that this confession is 
recorded under cjrcumstances which throw 
a great deal of suspicion. Why should 
Punnoo, accused, have been kept by the 
Sub-Lospector under his nigrani if he had 
been apprehended on March 1, 1938, as 
stated by Punnoo himself. The action of 
the Sub-[nspector in keeping this man 
under mgranz for anumber of days goes 
to show that the confession was recorded 
after breach of rules by the Subsinspector, 
If Punnoo, accused, had been sent up to 
héadquarters for production before a Magis- 
trate within 24 hours of his arrest, and 
if then he had made a confession, it 
might have been argued on behalf of the 
prosecution that there was nothing sus- 
Picious about the circumstances in which 
the confession was made. But when we 
find that the man wno makes a confession 
has been kept in Police custody in detiance 
of, the rules onthe poiat for a number 
of days, then we are „entitled to ask tne 
prosecutiom to explain why the irregularities 
were committed, In the “present case the 
Sub-inspecior has not been abie to offer 
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any reasonable explanatioi ah to why he 
should have kept Punnco in the village for 
a number of days. The learned Deputy 
Govt. Advocate in his argument stated that 
it was possiole that Punnoo was not telling 
the truth when he stated in his confession 
that he had been apprehended on March 
1, 1938. He suggested that this invention 
may be the result of his stay in jail for 
a number of days. We are, however, not 
prepared to accept the suggestion, There 
Cannot be any doubt that Punnco was in 
jail for a number of days and he had more 
than ample opportunity to think over his 
position. If he wanted, he could have told 
the Magistrate that he did not wish to make 
any confession at all, ; 

But it appears from the record that 
Punnoo did appear before a Magistrate and 
did make a confession thoroughly impli- 
cating himself in the confession of murder 
and we are not prepared to hold that there 
could be any motive for him to wrongly 
state in his statement that the Sub-Inspec- 
tor arrested him on the date on which 
the dead body of Tulshi was sent for 
post mortem examination -to headquarters, 
that is to say,on March i, 1938, Another 
point in connection with this confession 
may now ‘be referred to and that is the 
statement of Punnoo which is to the effect 
that he made the confession under threat, 
The words used by him are Police ne 
debao diya aur phir main ne Police se sub 
upar ka hal kah diya, When we find 
a statement of this type in the confession 
itself, it must go against the prosecution, 
The confession made by an accused person 
is a ducument which should be taken into 
consideration with the utmost possible care, 
It is not right for the Court to put reliance 
on a portion of the statement made by 
the accused person whico would im- 
plicate him in the commission of acrime 
and to disregard another portion simply 
because it would go against the prosecue 
tion story. Itis possible tnat the accused 
Punnoo may have correctly stated that he 
made a confession under pressure. It 15 
also equally possible that he may have 
stated that point in order to weaken thé 
effect of the admission of his guilt. In the 
present case if Pumnoo wished, it was open 
to hım not to have made any statement at 
all, but we find that he did make one 
We do not think that 
the prosecution is justified in asking us 
to hold that the statement as regards the 
question of’ pressure’ was introduced‘ by. 
Punnoo merely to wedkent the proseéution 
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case. After considering the confession made 
by Punnsco we have arrived at the conclusion 
that’ it would not be safe to base his 
conviction on it and more specially in 
View ,of the facts referred to above, 
There is no evidence which can be said to 
corroborate the statement made by the 
accused in his confession as regards his 


guilt. ; For the above reasons we hold that 


the charge against Punnoo, accused, is not 
made. out and therefore his appeal must be 
allowed. : 


Now we proceed to consider the case as 
against Subhan, accused, (After considering 
the evidence, has Lordship held that all 
that the prosecution could say was that it 
was proved that Subhan, accused, delivered 
three guns.to the Police but that fact by 
itself did not go to show the complicity -of 
Subhan in the commission of murder, and 
that so far as the charge of murder was 
concerned, the case must fail as against 
Subhan, accused, as well, The judgment 
then proceeded). Coming to the appeal of 
Subhan against his conviction under s. 19 
(f) Arms Act, we may remark that the 
whole case depends on the evidence pro- 
duced in the case as regards the recovery of 
guns and ammunition from this accused. 
As we have believed the prosecution evi- 
dence, we have no doubt that the case 
against Subhan, accused is proved and, in 
our opinion, therefore, his conviction under 
s 19 (f}, Arms Act, must be affirmed. 
Before’ we conclude our judgment, we would 
like to make a few observations in. con- 


nection with one aspect of the case which, 


in our, opinion, is of the greatest possible 


importance to the administration of the 


criminal justice in the country. According 
to the |prosecution case, as put before the 
Court, Punnoo and Subhan, accused, were 
arrested on March 6, 1938, Punnoo made a 
confession and at a search made in the field 
of Subhan, he (Subhan) produced before 
the Police three guns and that one of these 
_guns had been used in shooting Tulshi 
deceased. The case was sent up for trial by 
the Police on the assumption that it repre- 
sented the true state of affairs according to 
the prosecution, It appears, however, that at 
some subsequent stage, the district autho- 
Titles had some reason to suspect, the cone 
duct of the investigating officer in connec- 
tion with this case. The investigating offi- 
cer in his deposition gays : 

“a.l AM under suspension on account of some re- 

ortmade against me by M. Sadar-ul-Islam, Circle 
spector, to harm me and benefit Subhan accus- 


ed.. 
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Now, it is possible that at some stage of 
the case, the prosecution may have come 
to know of some further evidence which 
may possibly throw doubt on the prosecue 
tion story which had been put forward as a 
result of the inquiry made by the investie 
gating officer. When such a situation arises 
then, the most vital question for consideras 
tion is as to what isthe duty of the prose- 
cution? We are ofopinion, that the proper 
and fair course is to place the fresh evie 
dence or information before the Court which 
has to adjudicate the question of guilt or 
innocence of the accused persons. Itis a 
well-established rule of law thatitis the 
bounden duty of the prosecution to place 
before the trial Court all evidence relating 
to the case which is at its disposal and then 
invite a judicial decision. Prosecution takes 
a very grave risk if it takes upon itself the 
duty of withholding evidence relating to the 
crime. It is not the function of the prosecue 
tion todecide which portion of the evidence 
is true and which portion is false. This 
does not mean that where conflicting evi- 
dence is produced during an enquiry, the 
prosecution cannot elect to rely on the 
statements of one set. That power is uns 
doubtedly there. But the duty of the pro- 
secution is that the trial Judge must be 
informed about the opposite version and 
then it will be for the Judge to decide whe- 
ther he should hear the evidence or not. In 
other words,it is the duty of the prosecus 
tion to let the Judge know of the entire 
evidence at its disposal. This course is 
adopted in large majority of cases. The 
Police sends up a list containing the names 
of persons who can give evidence about the 
crime. The statement shows which persons 
prosecution proposes to cite as witnesses 
and the Court also is informed the names of 
the witnesses whom the prosecution does 
not propose toexamine, In such cases, it is 
for the Judge to decide as to. whether or not 
he would examine other witnesses whom 
the prosecution does not prgpose to exa- 
mine. In the present case, it would appear 
that there was some difference of opinion as 
regards the investigation between the ‘ins 
vestigating officer and his higher officer, 
the Circle Inspector. This a matter about 
which we are not called upon to express 
any opinion and we have deliberately re- 
frained from making any remark about it 
one way or the other, l 

It would appear that in the present case, 
owing to some subsequent enquiry by higher 
officers of tbe investi ting officer he was 
placed under suspensjon. The prosecution 


198 


did not disclose its casé as regards this 
matter. The defence version of what hape 
pened may be gathered from the subsequent 
developments. Before the trial of the case 
started in theCourt of Session, one of the 
accused madean application to the Com» 
mitting Magistrate praying that one Hima- 
yat Ullah constable who was posted at the 
Police Station of Barhapura, at the time 
when this case was investigated be sume 
moned asa defence witness. A summons 
was sent tothe witness but it could not be 
served as he had been transferred to some 
other Police Station. In the Court of Session, 
another attempt was made by the accused 
but the learned Sessions Judge did not 
accede to it on the grcund that the appli- 
cation was made somewhat late. When 
we accepted the defence suggestion to 
summon Himayat Ullah constable, we also 
directed that the investigating officer as 
well as the Oircle Inspector should be sum- 
moned because we thought that we may 
have to examine them, We did not examine 
the Circle Inspector as in our opinion it 
was not necessary to doso, The statement 
which he might have made before us 
would be the result of an enquiry which he 
as superior officer of the investigating 
officer had made. His opinion would not 
te any evidence unless the witnesses 
examined by him had been produced in 
the trial of the case. It would be seen 
from the statements made by Himayat Ullah 
constable that the suggestion of the defence 
was that the story of search in the field of 
Subhan, accused, as put forward by the 
prosecution at the tria!, was totally false, 
According to that story, the guns were 
handed over to the Police not by Subhan, 
accused, but by one Rahamat Ullah, a wjt- 
ness in the case, and that a false case was 
invented by the investigating officer in 
broad daylight in the presence of a large 
number of Police constables and other 
persons. Now, it is possible that the case 
as set up by the prosecution was a true 
case and that the defence version was 
altogether false. 

It is equally possible that the prosecut« 
tion case on the point was fabricated 
and that the defence version is a true one, 
The matter was one which required judicial 
determination by a competent Oourt, The 
prosecution elected to go on with the case ag 
sent by the investigating officer, It was 
open to the defence to prove by producing 
evidence to convince tke Court that the 
prosecutiow version of the affair was not a 
true one: In this case, however, the pro; 
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secuion authorities að a result of the 
inquiry made by higher officer or officers 
elected to suspend the investigating officer. 
It was then that a grave situation arose. 
The prosecution had started on the assump- 
tion that the search made by the investiga- 
ting officer was true. And for that reason 
they cited witnesses to support that case. 
But before the trial could take place, they 
received some information which led them 
to: suspend the investigating officer. In 
other words, before the trial started, the 
prosecution by its conduct gave it out that 
it had its suspicion about the story which 
was going to be placed in the Court at the 
trial. To us it appears that in a case of 
this kind, it was the clear duty of the 
prosecuticn to produce at the trial not only 
the witnesses wbo supported the version of 
the investigating officer but also the wit- 
nesses on whose evidence the prosecution 
authorities passed an order for the suspen» 
sion of the investigating officer. It would 
be for the trial Court to decide as to which 
of the iwo versions was true. The course 
which was adopted on the prosecution 
side was unfair and unjust all round. 
It is unjust to the investigating officer 
because on one side ihe prosecution accepts 
his story and puts it before the Gcurt for 
judicial determina!ion and on the other it 
takes an action which goes to suggest that 
it has its own doubt about the story which 
the Court is asked to believe. It is unfair to 
the trial Court. The prosecution places 
before it one vers'on of the affair. Before 
the case‘has been placed before the Judge, 
the prosecution, as a result of some kind of 
inquiry made by it, come to the conclusion 
that the version put before the Court 15 
Possibly not true. 

But the prosecution produces only one 
side of the investigation and withholds 
evidence which has come in its poseés- 
sion asa result of the subsequent inquiry. 
The posecuticn suspects: the bona fides of 
the case as put before the Court by suspend- 
ing the investigating officer and yet do 
not preduce | witnesses examined subse- 
quently. In oyr opinion, such a course 15 
most unfair, The prosecution invites a 
decision of the Court on evidence about the 
correctness of which it has its own doubts. 
The person most vitally affected in the 
case is the accused. Itis his right that all 
evidence in connection, with the crime 
which is at the disposal of the prosecution 
should be placed before the Court which is 
called upon to decide the question of bis 
guik, He is entitled to take full advantag~ 
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of all points which might throw doubt on 
the prosecution story. In a case like the 
one before us, the accused can plead in 
his defence on this line, He can say 
to the Court: “It is true that some wite 
‘ nesses have come before you who say that 
I handed over the guns to the Police. But 
I tell you that the Police held an enquiry 
: later and then discovered that probably the 
evidences of the witnesses produced before 
. the Court was not correct and that is why 
they have suspended the investigating 
officer, Please ask the prosecution to pro- 
duce those witnesses and they will be able 
toshow to your satisfaction that the story 
of the witnesses examined before is not true 
or is doubtful and that the story of the 
witnesses examined by the Police subse- 
quently but before the commencement of 
my trial is true.” 

Such a request, in our opinion, would be 
most reasonable and proper. In a case of 
this kind it is neither right nor proper for 
the prosecution to withhold evidence taken 
by the Police ata later stage of the case 
but before the trial commenced. It is quite 
possible that if such evidence had been 
produced before the Court at-the trial, the 
Judge might have believed it and then tke 
result would have been in favour of the 
accused person. We wish to make it clear 
that our remarks are applicable to those 
cases only in which the prosecution has 
taken astep, as in this case, which gives 
rise to & suspicion that the prosecution 
itself was not quite certain about the core 
rectnesa of the story before the Court. If 
the prosecution had taken up a position as 
indicated by us, then it would have been 
fair to all concerned. It is significant that 
the authorities suspended the investigating 
officer and yet no action was taken against 
Himayatullah, constable. The action taken 
by thé prosecution, in our opinion, was 
unfair to the investigating officer, to the 
Circle Inspector and to the accused. We 
hope that in future in a case of this type, 
the prosecution would consider it their duty 
to place before the Court all materials 
whether they support the prosecution case 
. as Investigated by the investigating officer 
or the case as disclosed as a result of 
the enquiry made by a higher officer. It 
18 only just and fair that such a ccurse 
should be adopted for the benefit of the 
prosecution as well as the accused persons, 
We think that if this is done, there will 
„be no cause of complaint and the advane 
tage will. be that “the decision of the 
Court on both aspects of the case will 
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be based on the entire evidencd and not 
on one-sided version as was the case in the 
present trial. We had before us one version 
of the case put forward by the prosecution. 
But no attempt was made to place before 
the Court the witnesses who may have 
made statements on the basis of which the 
prosecution thought it necessary to suspend 
the investigating officer. We cannot say 
what the result of the case might have 
been if that evidence had also been placed 
before us. 

We also wish to bring to the notice of 
the Police authorities one more point which 
we have noticed in this case and about 
which we wish to express our emphatic 
disapproval. The investigating officer in 
his deposition stated : 

“Iam under suspension on account of some 
report made against me by M. Baiyed Sadar-ul- 
Islam, Oircle Inspector, to harm me and benefit 
Subhan, accused.” , , ; 

Rehmat Ullah, one of the prosecution wite 
nesses, in his deposition at p. 37 stated : 

“After about a month of my giving the statement 
to the Sub-Inspector of Badhapura, the Oirele 
Inspector of Nagina called me at his residence in 
Nagina, abused me by calling names to my mother, 
sister and others and asked why I being a Muham- 
madan had stated to the Sub-Inspector against 
Subhan, another Muhammadan, and threatened me 
to do his worst against me......" 

Ishwari, P, W. No. 9, stated : 

“About 10 or 12 days ago, the Oircle Inspector 
called me at the residence of the new Sub-Inspec- 
tor and in his presence he abusedme.. " 


The Police Officers should understand 
that they are public servants and it is 
most objectionable for them to wash their 
dirty linen before the publicina judicial 
trial, In our opinion, it was highly improper 
for the investigating officer to make such 
a serious charge against his superior officer 
who was not a witness in the case and who 
had therefore no opportunity ‘to rebut the 
statement of the investigating officer. We 
further feel satisfied that the statements 
made by Rehmat Ullah and Ishwari were 
introduced in the case on this point at the 
instance of the investigating officer. It is 
not easy to understand why the learned 
Govt. Pleader who was in charge of the 
prosecution put such -questions to the wite 
nesses. They had nothing to do with the 
case proper. 

In our opinion, the learned Sessions 
Judge would have been well-advised if. he 
had refused to permit such evidence to 
come on the record. Butif for some reae 
sons, which is not apparent to us, he 
thought such evidence was necessary, then, 
it would have been better if ehe had exa» 
mined the Circle Inspector under the proe 


AD 
visions of s. 540, Oriminal P. O, In our 
Opinion, the investigating officer was rése 
ponsible for the introduction of evidence of 
this nature with a view to show that the 
order of his suspension was not correct, He 
should not have been permitted to do so in 
a trial where it was not at all necessary to 
go into this question. Here, again, we may 
say that all this could have been avoided if 
the prosecution had put before the Court 
the witnesses who had been examined by 
the higher officer of the investigating 
officer at a later stage. The question, if 
that evidence had been produced, would 
have beer which set was telling the truth 
and the question about enmity between 
the two officers which was wholly irrelevant 
to the case would not have arisen at all. 
It will be.an evil. thing for the administra- 
tion of criminal justice if. Police Officers 
are. permitted to-raise communal questions 
with a view to serve their own purposes. 
The only pertinent point for consideration 
in a criminal trial is to decide the question 
of guilt or innocence of the accused. 
‘That matter has to be decided with refer- 
ence to the evidence produced in the case 
rand no one connected with the prosecu- 
tion should be permitted to introduce into 
the case their personal differences which 
might go ta throw wholly unnecessary diffi- 
culties in the case. 

For the reasons given above, we allow 
the appeals of Abdul Subhen and .Punwan 
in Oriminal Case No. 522 of 1938, set aside 
their convictions and sentences under 
s. 302, I. P. O., and acquit them. So far as 
the appeal of Abdul Subhan in Case No. 523 
of 1938 is concerned, it is dismissed and 
his conviction and sentence under s. 19 (f), 
Arms Act, are confirmed, Punwan, appel- 
lant, shall be set at liberty unless required 
in connection with some other charge. 


E. Order accordingly. 
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is liable—Debts by father for purposes of trade— 
Whether binding on son. 

The onus of proof is on the creditor so far at any 
rate as he seeks to hold the share of minor son of the 
debtor in the property liable under the mort- 
gage. [p. 201, col. 1.] 7 

All the debts borrowed by a Hindu father for pur- 
poses of trade cannot be said to be avyavaharika, 
Consequently the debts incurred by the father in con- 
nection with trade are binding on his sons. 92 Ind. 
Oas, 977 (1), approved. 137 Ind. Oas. 781 (2), ox- 
plained, 


A. and O. Misc. P. against the decree of 
fa Sub-Judge, Tenali, in O. 8. No. 9 of 
1931. 


Mr. P. Satyanarayana Rao, for the 


Appellant. 
Mr. K. Kotayya, for the Respondent. 


Varadacharlar, J.—Defendant No. 2 
appeals against a preliminary decree for 
sale passed by the lower Court on foot of 
a martgage-deed (Ex. A) executed on March 
10, 1926, by defendant No, 1 for himself 
and as guardian of his then minor son 
defendant No. 2, The mortgage deed 


had been executed to secure re-payment-of - 


a sum of Rs. 10,000 made up of Ra. 2,429-3-3 
then due to the plaintiff himself on pro- 
missory notes that had been executed by de- 
fendant No, 1 and ofa sum of Rs. 7,570+12-9 
recited to have been received in cash by 
defendant No.1 for discharging debts that 
had been contracted by him from others. 
Defendant No. 1 contended that Ex, A 
was supported by congideration only te the 
extent of Rs. 2,429-3-3 and that as regards 
the balance, the statement of cash pay- 
ment ia Ex, A was not true and that the 
understanding between the parties was 
that the document should serve as security 
for any amounts for which the plaintiff 
might ultimately become liable in connec- 
tion with loans which the parties intended 
to borrow for the benefit of defendant 
No. 1, with the plaintiff standing as surety 
therefor. Defendant No. 2 who had 
attained majority by the date of the . suit 
contended that even as regards the sum of 
Rs, 2,429-3-3, there was no genuine or 
binding debt and that in any event the 
mortgage was not binding upon his share 
in the family property. At a later stage, 
a further question was raised by an 
additional issue, namely, whether the 
mortgage deed has been duly attested, 
The learned Subordinate Judge held that 
the bond had been duly attested and that 
the sum of Rs. 10,000 had been: paid ag 
recited in the document and that the cash 
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-plaintif to defendant No. lat the time of 
Ex. A had been utilised for discharge of 
antecedent debts due by defendant No, 1 
to other creditors. He accordingly passed 
a preliminary decree for the saleof the 
mortgaged property. Before us, the lower 
Courte finding on the question of attesta- 
tion has not been challenged nor has any 
objection been taken to the binding charac 
ter of the mortgage so far as it related to 
the sum of Rs. 2,429-3-3 found to be due 
from defendant No. 1 to the plaintiff on 
the date of Ex. A. The learned Counsel 
for the appellant has directed his argu- 
ments mainly to the question of the truth 
of the plaintiff's story as to the cash 
advance of Rs. 7,570-12°9 and as to the 
application of this sum in the discharge of 
antecedent debts by defendant No. 1. 
The decision of both these questions rests 
to a certain extent onthe appreciation of 
oral evidence. The onus of proof is, of 
course, on the plaintiff, so far at avy rate 
as he seeks to hold defendant “No. 2's 
share in the property liable under the 
mortgage. Besides examining himself, the 
plaintif has examined a number of 
witnesses, some of whom prove that a 
portion of the money required to be 
advanced under Ez. A was borrowed from 
them by the plaintiff just prior to Ex. A 
and the rest claim to be creditors of 
defendant No. 1 whose debts were discharg- 
ed out ofthe moneys borrowed by defend- 
ant No.1 under Ex. A. As against this 
body of evidence, there is, on the other side, 
only the testimony of defendant No.1 who 
has shown himselfto bea very unreliable 
witness, 

' There are three documents in the case, 
besides Ex.A, which lend considerable 
Bsuppcrt to the plaintiff's case. Exs. D 
and E are two promissory notes executed by 
the plaintiffon March 8, 1926, in favour 
of certain relatives of hisand it is the 
plaintiff's case that as he had not on hand 
.at the time the whole amount required to 
be advanced under Ex. A, he borrowed 
part of the amount under these promisscry 
notes. That these notes cannot be a later 
-fabrication is shown by the fact that defen- 
dant No. 1 has himself attested them and 
when confronted with them in the box, 
defendant No, 1 did not impeach their 
genuineness. These notes recite in terms 
that the money was borrowed for the very 
purpose of being advanced to defendant 
No, 1. No reason has been suggested why 
‘false recitals should have been put in 
either in Ex. A or in Exs.D.and E. The 
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explanation attempted by defendant No. 1 
in respect of these recitals is difficult to 
understand. At one stage, he suggested 
that Ex. A was secretly executed, but it 
does not seem to be part of his case that 
he had any creditors to cheat at the time. 
The argument founded on tke purchase of 
the stamp-papers for Ex. A in three 
different names is absolutely disingenuous. 
The stamp:papers were purchased on the 
same date from the same stamp vendor 
and as, under the rules, the vendor could 
not sell to the same person stamps in excess 
of the value of Rs, 50, the parties found it 
convenient to purchase three papers in 
three different names at the same time. It 
is regrettable that this circumstance should 
have been pressed into service for a base- 
less suggestion of fraud. If the undere . 
standing was that Ex. A Was in part to be 
security to plaintiff in respect of transac- 
tions wherein he might stand surety for the 
defendant, there was no conceivable reason 
why it should not have been so recited in 
Ex. A. As regards the recitals in Exs. D 
and E, defendant No. 1 suggested that 
they were put in witha view to enable the 
plaintiff to escape liability for income-tax. 
We can only say that it is not easy to 
understand the suggestion. It is only if 
money was really due under Ex. A and 
interest was paid by the debtor on that 
basis that any question of liability for 
income-tax or of escaping from it will 
arise. .If no money was due under Ex. A 
to the extent of Rs. 7,500, there is no point 
in the parties taking steps to evade pays 
ment of income-tax. The evidence further 
shows that Exs. Daud E were discharged 
by. the plaintiff by the sale of some of his 
lands under Ex. F. P. W. No. 4, the vendee 
under Ex. F, proves this sale and the pay- 
ment of money in pursuance thereof to the 
promisees under Ex. D and È This witness 
has not been cross-examined at all on behalf 
of the defendants. In the face of these 
documents which prove that the plaintiff 
did borrow money to advance under Hx. A 
and subsequently sold some of his lands 
to pay off the moneys thus borrowed, it is 
difficult to accept the story of the defene 
dants that Ex. A is not what it purports to 
be andthat no money was in fact advanc- 
ed on the date of Ex. A as recited therein. 

That defendant No, 1 must have had 
other debts than what he had borrowed 
from the plaintiff or with his help is shown 
by his admission that evenin connection 
with his purchases of lands, he has had to 
-borrow moneys and by the admission in 
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his insolvency petition, Ex. K, of the exist- 
ence ofcther debts, He is also obliged 
to admit thathe had been carrying on 
trade atleast since 1922. Though as a 
mere, Kamma agriculturist, it would be 
nothing strange if he did not keep account 
books, it is hardly likely that he would not 
have kept accounts in connection with his 
trade. Iithese accounts had been pro- 
duced, they would have shown what -debts 
he had borrowed and how they had been 
discharged. The learned Subordinate 
Judge who recorded the evidence of P. Ws. 
Nos. 5 to 8 who claimed to be creditors of 
defendant No. land deposed to the amounts 
due to them having been paid out of the 
money bcrrowed under Hs, A, accepted 
their evidence as reliable, It is true that 
they have not prcduced any account books 
or other materials in corroboration of their 
story, and their inability to remember 
other transactions entered into by them has 
also been rightly commented on. But their 
evidence has got to be read as a whole and 
in the light of the other circumstances estab- 
lished in the case, we see no reason to 
differ from the learned Subordinate Judge's 
view that the plaintiff's version is substan- 
tially true, 

Some point has been made of the fact 
that the plaintiff admittedly joined as surety 
for defendant No, 1 in some of his borrow- 
ings after the date of Ex. A. One such 
transaction was put to him when he was 
in the witness-box and was admitted by 
him. Four other notes in which he had 
joined were sought to be filed in the lower 
Court but were rejected by that Court as 
not. having been produced in time. An 
attempt has been made to ask us to receive 
them in evidence, We do not think it pro» 
per to admit them in evidence at this 
stage, as in view ofthe allegations in the 
counter-afiidavit, further examination of 
witnesses will be necessary to appreciate 
their bearing on the case. We are, however, 
willing to proceed on the footing that the 
plaintiff did accommodate defendant No. 1 
in some of his subsequent borrowings, This 
by itself dces not necessarily establish the 
truth of defendant No, 1’s story as to Ex. A. 
It is the common case of the parties that 
the plaintiff and defendant No. 1 were good 
friends at this time; and seeing that the 
margin of security afforded by Ex. A was 
fairly large, itis ncthing strange that the 
plaintiff was prepared to take the risk of 
accommodating defendant No. tin some of 
his borrowings, without insisting on security. 
Tne cordial relations between the parties 
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also seem to account for the plaintiff's 
failure to insist on delivery to him of the 
documents discharged by defendant No, 1 
from out of the money borrowed under 
Ex. A. It has been argued that the omission 
of the plaintiff to refer on earlier occasions 
in detail to the pre-existing debts of defen- 
dant No. 1 now proved through P. Ws. Nos. 5 
to 8 militates against the truth of that story. 
But we are not satisfied that any occasion 
arose before the trial of the suit when the 
plaintiff need, in the ordinary course, have 
set forth these details. In the notice, which 
defendant No, 1 issued to the plaintiff in 
1929, he denied that Ex. A was supported 
by cash payment as recited therein to the 
extent of Rs. 7,570 and the plaintiff merely 
repudiated this assertion. We donot see 
that he was at that time called upon to say 
how exactly this amount had been applied 
by defendant No. 1. It was only when dee 
fendant No. 2 attempted to impeach the 
binding character of Ex. A in this suit, 
that the question of the discharge of an- 
tecedent debts assumed importance. We 
accordingly concur inthe finding of the 
lower Court that Ex. A isfully supported 
by consideration and that the sum of 
Rs, 7,570 borrowed in cash under if is shown 
to have been utilized -by defendant No. 1 
forthe discharge of antecedent debts. 

On the above finding, Ex. A would prima 
facie be binding on defendant No. 2’s share 
as well. But it has been contended on his 
behalf that as the debts of defendant No. 1 
were incurred by him in connection with a 
trade started by himself, when trade was 
not the normal occupation of the family 
the debts must be held to be avyavaharika’ 
debts, and as such, not binding on the son, 
The learned Counsel for the appellant 
admitted that this contention was opposed 
to the decision in Atchutaramayya v. 
Ratanjee Bhootajt (1); but he argued 
that ifissupported by the decision of the 
Privy Council in Benares Bank v. Hari 
Narain. (2). We find nothing in Benares 
Bank v. Hari Narain (2) that supports this 
argument. Their Lordships there decided 
only the question of the binding character 
of the mortgage as such on the footing that 
moneys had been borrowed contempo- 
raneously with the mortgage for the pur- 
pose of carrying on a trade started by the 

(1) 49 M 211; 92 Ind, Cas, 977; A I R1926 Mad, 323; 
50 M L J 208; 23 L W 193; (1926) M W N 258. 

(2) 54 A 564; 137 Ind, Oas. +81; A I R 1932 P O 182: 


59 I A 300; Ind. Rul. (1932) P O 220; 360 W N 826; 
34 Bom. LR 1079; 550 L J 583; 90 W N 599; (1932) 


“A LJ 714; 36 LW 56; 63 M L J 92 (1932) M W 
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father. They declined to deal with the 
question of the son's liability for the debt 
under the pious obligation doctrine, on the 
ground that the question had not been raised 
in tte Courts in India. We have been 
asked to say that the decision in Atchuta- 
ramayya V. Ratanjee Bhootaji (1) as to 
“commercial” debts is opposed to the Hindu 
Law texts. We are not prepared to accede 
to this contention, All that could be said 
against it is based upon an ambiguous 
text of Gautbama which has been differen'- 
ly read and variously interpreted by 
different commentators, It is too much at 
this time of the day to ask the Court to hold 
that all debts borrowed for purposes of trade 
by a Hindu father are avyavaharika debts. 
The fact that on another question, the 
decision in Afchutaramayya Vv. Ratanjee 
Bhootaji (1) must be deemed to have been 
overruled by the decision in Benares Bank 
v. Hari Narain (2) does not affect the pre- 
sent” question. 

The appeal fails and is dismissed with 
costs. The courtefee payable on the memo- 
randum of appeal will be paid by the ep- 
pellant. O. M. Ps. Nos. 4674 and 4675 of 
- 1938 are dismissed. O. M, P. No. 4676 of 
1938 is an application under.the Madras 
Agriculturists’ Reliet Act for scaling down 
the debt. The counteraffidavit filed by 
respondent No. 1 denies that the applicant 
js an agriculturist. The affidavit filed in 
support of this application is tco meagre 
to be acted on, The petiticner will, within 
a fortnight, -filea more detailed affidavit 
stating the grounds on which he claims to 
be an agriculturist within the meaning of 
the Act and also whether even his father, 
defendant No 1, is claimed by him to be an 
agriculturist within the meaning of the Act, 


N.S. Appeal dismissed. 
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alphabettcal order among voteta irrespective of 
munities —His right of franchise, if injured Cie 
meaning of a. 45, Specific Reltef Act — Election mot 
questioned — Electoral roll not challenged before 
election but just before declaration of results was 
about to be completed — Remedy under s. 33 is more 
approprizte —Municipal Commissioner cannot be res- 
trained under s. 45, Specific Relief Act, from acting 
under ss. 28 (k) and 32. 

The conditions laid down in provisos to s. 45, 
Specific Relief Act, are cumulative, so that all of 
them must be fulfilled before the order applied for is 
made. The order is discretionary. The Oourt’s 
jurisdiction has no doubt to be exercised for the pro- 
tection of the rights of the public; but it must never- 
theless be exercised with caution,as the remedy is 
of a summary nature and coercive in its character, 
[p. 204, col. 2] 

An electorate still remains joint, even though its 
component members are grouped according to the 
communities to which they respectively belong. 

Even assuming that the ward lists have not been 
strictly prepared according to sub-ss. (3) and (4) of 
s. 19 the applicant must still satisfy the Court, before 
invoking its extraordinary Jurisdiction under s. 45, 
Specific Relief Act, that the ward lists and the 
electoral roll based upon them would have injured 
his franchise or personal right. A man’s franchise 


‘is his right to vote atanelection and the qualifica- 


tions upon which that right is based. The ap- 
plicant who has the qualifications of a voter, and is 
infact enrolled as such inhis own ward, is not 
injured from exefcising his right to vote or is not 
prevented from voting even though his name was 
placed among certain community and was not placed 
strictly according to the alphabetical order among 
the voters, irrespective of their communities. Hence 
the franchise of the applicant orhis personal right is 
notin any way injured withinthe meaning of s. 45, 
Froviso 1, Specific Relief-Act. [p. 205 col, 2] 

The jurisdiction of the High Oourt is limited to 
cases where there is a clear breach of duty todo or 
forbear from doing as the case may be. The words of 
as. 28(k) and 32 are mandatory. The doing of the 
acts mentioned in those sections does not constitute 
an infringement of the applicant's personal right or 
franchise, The Municipal Commissioner can only 
forbear todo those acts if the election is declared 
invalid. An applicant unders. 45, Specific Relief 
Act, however, cannot ask for such a declaration nor 
can the Court make it, as a relief by way of declara- 
tion is nelther contemplated by nor directed under 
the section. Therefore, the Municipal Commissioner 
cannot be restrained from that which until the 
election is set aside, is clearly incumbent upon him 
to do under the Act. 18Ind. Cas. 527 (1), relied 
on. [p. 208, col. 2.] 

An applicant under s. 45, Specific Relief Act, must 
show that the order he has prayed for is consonant 
to right and justice. That expression only emphasizes 
the equitable jurisdiction of the Court in making the 
order.’ What is .or what is not consonant to right 
and justice must depend on the facts and circum- 
stances of each case. Where the applicant has not 
challenged the electoral roll before the election but 
waited, till after the election was over, and moved in 
the matter, just before the declaration of results 
was about to be completed. The jurisdiction under 
s. 45, Specific Kelief Act cannot be exercised to 
restrain the Municipal Commissioner from acting 
under ss. 28 (k) and 32. 14 Ind. Cas, 682 (3; and 87 
Ind. Oas. 475 (5), distinguished. [p. 207, col. 2.] 

Moreover it is an elementary principle of the law 
that a man should not be allowed to have recourse to 
an extxaordinary remedy of the kind contemplated 
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by e. 45, Specific Relief Act if it is not really needed; 
so that it is forthe applicant to show that he has no 
other specific and adequate legal remedy. Although 
B. 33 does not take away the applicant’s right, if 
any, to go to the High Court in a proper case 
under s. 45 Specific Relief Act even before the declara- 
tion of the result is completed, the remedy under 
8.33 would certainly be the more complete remedy s 
and the applicant cannot say that he has no other 
remedy whatsoever. [p. 207, col, 1.] 


Messrs. N. P. Engineer, F. B. Vachha 
and T. M. Guido, for the Applicant. 


re 


Mr. F. J. Coltman and Bir Jamshedji 
Kanga, for the Respondent. | 


Order;—This is a petition filed by the 
applicant under s 45, Specific Relief Act, 
for an order requiring the respondent, the 
Municipal Commissioner of Bombay, who 
is a person holding a public office within 
the meaning of that section, to forbear 
from doing certain, specific acts mentioned 
in the petition in connection with the 
Municipal elections held in Bombay on 
February.7 last. The city of Bombay is 
now divided into nineteen wards for the 
purposes of elections, and the applicant is 
enrolled as a voter in ward No.6 (Bhu- 
leshwar and Market) in the Mnoicipal 
electoral roll for the city of Bombay. His 
name appears under serial number 7895 in 
the ward roll of that ward. The appli- 
cant’s case is that the ward lists for the 
‘nineteen wards upon which the electoral 
roll was founded on or about December 20, 
1938, are not, to use the words of the peti- 
tion, “prepared strictly in accordance with 
the mandatory provisions of sub gs. (3) and 
(4) of s. 19 of the said Act” (meaning the 
city tof Bom. Municipal Act of 1888), that 
therefore there was no proper electoral roll 
in operation at the date of the elections, 
and that the elections held under that roll 
are in law a nullity. Tho applicant accord- 
ingly prays for an order requiring the 
Municipal Commissioner to forbear from 
doing the acts. specified in para. 16 of the 
petition :. 

- (a) To cause lists prescribed under cl. (k) of s. 28 
of the said Act to be prepared for each ward and 
made available for sale or inspection in the Commis- 
sioner's Office; (b) To declare the result of the 
said so-called General Elections of councillor under 
the provisions of s. 32 of the said Act, and (e) to: fix 
the requisite notice in respect of the result of the 
Baid so called General Elections of councillors under 


the provisions of s. 32 of the said Act.” 

The petition was filed on February 18 
last, and on the same date Counsel for the 
applicant applied for end obtained a rule 
calling upon the Municipal Ocmmiseioner 
- to show cause. why the crder applied for 
should not be made. It was also alleged 
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in the petition that the applicant had, by 
his notice, dated February 15 last; asserted 
his right in the matter, and required the . 
Municipal Oommissioner to forbear from 
doing the specific acts and to inform the 
applicant accordingly, but he had failed 
and neglected to do so. That statement 
appears in para. 18 of the petition, and on 
the strength of the statement, an order for 
interim stay was made till Tuesday last 
when the Rule was argued in Court, 

The application is made under s. 45, 
Specific Relief Act. Under that secticn, the 
High Court of Bombay is empowered to 
make an order requiring any specific act 
to be done or forborne by a person holding 
a public office, subject to the conditions 
contained in provisos (a) to (e). Under the 
provisos the applicant must be a person 
whose property, franchise or personal right 
would be injured by the forbearing or doing 
(as the case may be) of the specific act: the 
party against whom the order may be made 
must be amongst others a person holding 
a public office upon whom the doing of 
or forbearing to do the act is under any 
law for the time being in force, clearly 
incumbent. The applicant must also estab- . 
lish that he has no other specific and 
adequate legal remedy, and that the remedy 
given by the order applied for will be 
complete. Further, in the opinion of the 
Oourt the doing of or forbearing to do the 
act must be consonant to right and justice. 
Section 46 provides that- every application 
under this section must be fcunded on an 
affidavit of the person injured, stating’ (a) 
his right in the matter in question, (b) his 
demand of justice, and (c) the denial 
thereof. It has been held in numerous cases 
that the conditions laid down in these pro- 
visos are cumulative, so that all of them 
must be fulfilled before the order applied 
for is made. It hag also been held that 
the order is discretionary. The Oourt’s 
jurisdiction has no doubt to be exercised 
for the protection of the rights of the public: 
but it must nevertheless be exercised with 
caution, as the remedy is of a summary 
nature and coercive in its character. It 
must be further borne ia mind that s, 45 
enables the Court to make an order requir- 
ing any specific act or acts to be done or 
forborne from being done, and nothing 
else, 

In the first place, therefore, the applicant 
must stow that his franchise or personal 
right would be injured by the dcing of the 
acts he wants tLe Municipal Commissioner. 
to forbear from doing. In order to deal 
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with this contention it is necessary to 
examine some of the relative sections of 
the Bom. Municipal Act. Section 19, sube 
cl. (3), provides : 

“The list of voters of wards shall be made in 
separate lists, called ward lists, one for each ward 
into which the eity ig divided as heneinafter pro- 
vided, containing the names of personsjentitled to be 
enrolled as voters of that ward. he ward lists 
shall be arranged in alphabetical order and shall 
contain the addresses of persons who are entitled to 
be saroh under the’ provisions of sub-s. (2) of 
B. 11.” | 

luis provided by s. 19, sub-s, (4), that 
iù preparing the ward lists the Commis 
Sioner shail enter therein the Dames of the 
persons who are entitiea to be enrolled 
under the provisions of s. l:, sub-8, (2), 
whether such persons be individuals, com- 
panies, firms, undivided families or otner 
associations or bodies of individualis, and 
shall also enter the names of persons who 


are entitied as aicoresald as the trustees of © 


any puriding or land. The part of subes. (4) 
beginning with tne words “whether such 
persvos” up to the end has now been amende 
ed py tne Bombay Act XILL of 1938; but, as 


‘that amendment did not apply to the elec» 


tions already held, 1 neea not trouble 
further about it. ‘ine ward lists that were 
actualiy prepared for the 19 wards are 
divided (1) tor individuals, and (2) for com: 
panies and firms as under, vtz., (1) for in- 
dividuals divided according to communi» 
ties and sub-divided. accoraing to streets ; 
and (z) for companies or rms divided 
according to streets. It ıs contended on 
behalt or the applicant that such an 
arrangement is not according to the provi- 
sions of s. 19, subess. (3) and (4). lt was 
also contended that the arrangement was 
Opposed tothe fundamental principle of 
joint-electorates. ‘that contention was not 


pressed, asit was really not tenable. An 


electorate still remains joint, even though 
its Component members are grouped ace 
cording to the communities to which they 
respectively belong. 


Counsel for the applicant argued that 
the provisions oi s. 19 (3) and (4) are mana 
Counsel for wne Municipal Come 
missluner argued that tuey were directory, 
and that intact the grouping according tv 
communitles was madeonly ior the sake 
Of convenience aitne ume of voting, No 
doubt, the words “suali be made”, ““shall 
be arranged,” “shall enter,’ are Manda 
tory words ; but ona close examination of 
the sub-sections i do not ond anything io 


them which prevents the voters being 


grouped accordimg to communiues, for the 
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ward lists would still be in alphabetical 
order, though literally the names of the 
voters appearing in alphabetical order would 
be grouped according to the communities 
to which they belong. I donot think that 
in preparing the ward lists there was 
a material deviation from those sub-sece 
tions. Evenif the ward lists are not liter- 
ally prepared in accordance with the proe 
visions of s. 19, sub-ss. (3) and (4), sub- 
stantially they are so prepared, and it has 
not been alleged that any injustice has ree 
sulted to anyone on that account. The 
applicant himself says that the ward lists 
are not “strictly prepared” according to 
the provisions ofthe sub-sections. l. is 
nowhere specifically alleged that they are 
illegal. In another place in the petition the 
words used are that the arrangement is 
“singularly at Variance with that prescribed 
under the mandatory ‘provisions of the 
sub-sections.’ Even assuming that the 
ward lists have not been strictly prepared 
according to those sup-sections, the applic 
Cant must still satisfy the Court, before 
invcking its extraordimary jurisdiction, that 
the ward lists and the electoral roll based 
upon them would have injured his franchise 
or personal right. A man’s franchise in his 
rignt to vote at an election and the quali- 
ficatiuns upon which that rightis based. 
How was the applicant who has the quali- 
fications of a votor, and isin fact enrolled 
as such in his own ward injured from exere 
cising his right to vote? He was not prée 
vented from voting if he had chosen todo 
so, even though his name was placed among 
Hindus, and was not placed strictly accorde 
ing tothe alphabetical order among the 
voters, irrespective of their communities. 
The only explanation [ could get was that 
there was no electoral roll as contemplated 
by the letter of the provisions of s. 19 (3) 
and (4), that a properly prepared roll being 
the basis of a proper election, there was no 
basis for the election at all, and that taere- 
fore the applicant could not exercise his 
rigni to vore, very voter, it was argued, 
has a right to vore and tosee that others 
Vole according toå properly prepared elece 
toral roli, and sucha roll not being theres 
the applicaut’s right was injured. It is 
somewhat difliculs to understand tals argu- 
ment. To use Vounsel’s words, “there was 
an irregularity gomg to the root of the 
mater.’ If there is any irregularity at all, 
the matter ıs one which could be settled 
between Lue Corporation and the Municipal 
Commissioner ; put with that I am not 
concerned. l donot see how the ,roll as 
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prepared. injured the applicant in exercise 
ing his franchise inthe manner indicated 
by them in para, 15, viz., that it prevented 
him from taking any part whatscever 
eltherby way of signing any nomination 
paper of any candidate as proposer or 
seconder or by voting or otherwise. I 


have already said that there was 
nothing to prevent him from voting. 
There was nothing also to prevent 


him from :signing the nomination paper 
of a candidate as proposer or seconder, 
if at all he had. entertained the inten- 
tion to do so. There is really no act or 
omission pointed out tome which can be 
said to have really interfered with his 
franchise. I therefore hold that his fran- 
chise has not been injured within the mean- 
ing of proviso 1 tos. 45, 

It was also argued, though with much less 
empkasis, that applicant’s personal right 
had also been injured, A personal right is 
not a right which every member of a civi- 
lized society possesses independently of any 
act of his own. The applicant must show 
tuat he had some special definite individual 
right of his own in tke matter complained 
of irrespective of his right asa member of 
the community at large, No special circum- 
stances have been shown indicating such a 
personal right. The applicant had there- 
fore no special interest cf his own as a 
voter beyond what he had in common with 
other voters. There is, therefore, no injury 
to his property as-.contemplated by the 
section. The duty sought to be enforced 
on the Municipal Commissioner must be 
clear and obligatory and the forbearing to 
do the acts he wants todo must be clearly 
incumbent upon him. What is incumbent 
is not discretionary. There has been a de 
facto election and what remained for the 
Municipal Commissioner to do was to come 
plete the result by whe final declaration 
ander 8,32 of the Act. The first specitic 
uct which the applicant wants the Muni- 
cipal Commissioner to forbear from doing 
is to cause lists prescribed under s. 28 (k) 
to be prepared aud made available for sale 
in, his office, The words ofs. 28 (k) are 
that the Commissioner shall declare the 
result of the poll as therein stated and shall 
cause lists tu be prepared for each ward 
with the details mentioned in the sub-el. (k). 
These words are, in my opinion, also manda- 
tory. The next two acts go really together, 
viz. that he should forbear to declare the 
result of the elections and to tix the requis 
Bite notice ja respect of the result ander 
p, 32, Tho words of that section are that 
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the result of every election shall be declar- 
ed and that the said notice shall be signed 
by him. These words are equally manda- 
tory. Under s. 33, subecl. (5), every elec- 
tion not called in question in accordance 
with the foregoing provisions shall be 
deemed to have been to allintents a good 
and valid election. -Oan the Municipai Come 
missioner forbear to act under s, 28 (k) 
and under s. 32 when the election has not 
been called in question under the provisions 
of s. 33? It is the doing of these acts 
which is incumbent upon him by. the clear 
terms of the statute. The jurisdiction of 
this Court is limited to cases where there 
is a Clear breach of duty todo or forbear 
from doing as the case may be. What is 
or is not clearly incumbent must be deter- 
mined by reference to the provisions of the 
statute or regulation under which the act 
complained of should have been done or 
forborne. The words of s. 49, subecl. (b), 
are “under any law for the time being in 
force” and the law for the time being in 
force is the law laid down in the Municipal 
Act. It is the doing of the acts mentioned 
in para. 16 and not the forbearance to do 
them which is enjoined upon the Municipal 
Commissioner, The doing of those acts does 
not constitute an infringement of the appli» 
Cants personal right or franchise, The 
Municipal Commissioner could only forbear 
to do those acts if the election was declared 
invalid. An applicant under s. 45, Specific 
Relief Act, however, cannot ask for such á ` 
declaration nor can the Court make it, as 
a relief by way of declaration is neithér 
contemplated by nor directed under thé 
section : see In re Provas Chandra Roy 
(1). In my opinion, therefore, the Muni- 
cipal Commissioner cannot be restrained 
from that which until the election is set: 
aside, is clearly incumbent upon him to do 
under the Act. ; 
It is an elementary principle of the law. 
that a man should not be allowed to have 
recourse to an extraordinary remedy of the 
kind contemplated by s. 45, if ıt is not 
really needed; so thatit is for the appli- 
cant to show that he has no other specific 
and adequate legal remedy. It was aruged 
on behalt of the Municipal Commissioner — 
that the applicant should have awaited till 
aiter the final declaration of the results of 
the election was made us contemplated 
by s. 32 and then pursued his remedy 
under s. 33 under which inter alia a voter 
can challenge the validity even of an 


@ 40 O 588; 18 Ind. Oas. 527; 17 O W N1225;17 O 
Ld 34 
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entire election before the Chief Judge of the 
Small Cause Court, Bombay. That is the 
‘special tribunal appointed by the statute 
for the purposes, as laid down in Bhaishan- 
karv. Municipal Corporation of Bombay 
(2), Section 33, however, only comes into 
operation after the declaration of the results 
is complete under s, 32, and I do not think 
that s. 33 takes away the applicant’s right, 
if any, to go to the High Oourt in a proper 
case under s. 49-even before the declara- 
tion of the result is completed. The remedy 
under s. 33 would certainly be the more 
complete remedy; and the applicant cannot 
say that he has no other remedy whatso- 
ever, though at the moment the applica- 
tion was filed he had technically no remedy 
under s. 33 of the Act, 

The applicant must, lastly, show that the 
order he has prayed for is consonant to 
right and justice. That expression ‘conson- 
ant to right and justice’ only emphasizes 
the equitable jurisdiction of the Court in 
making the order. Counsel for the applicant 
relied on In re R.C. Sen (3), which has been 
followed in In re Surendra Chandra Ghose, 
(4). It was held in the earlier case that 
the omission of a statutory officer to perform 
his public duties as to the settlement of 
the electoral roll in the manner provided by 
the Act in question is a forbearance to do 
something that is not consonant to right and 
justice within the meaning of s. 45. In that 
case the petitioner challenged the list of 
voters of a ward of the Municipal town of 
Oalcutta on the ground that certain claims 
“ad objections which were filed by a person 

“Were not lodged in their proper place and 


within the time limited for the purpose. - 


That wasa case where the list of voters 
was challenged before the election was 
held. In fact the petitioner and the person 
filing the claims and objections were rival 
candidates for being elected as Oommis- 
sioner ofa particular ward of the Municipal 
town of Oalcutta. ín such a case the omis- 
sion to prepare and publish a revised list 
of voters was not consonant to right and 
justice, as it would injure the petitioner's 
franchise, Similarly, in Kanaryalal v. 
Secretary of State d), a suit was filed for a 
declaration that the preparation and pubs 
lication of tne jist for voters for the District 


Local Board for the District of Surat were 
(2) 81 B 604; 9 Bom. L R 417. 
(3) 39 O 598; i4 Ind. Cas, 682; 15 O L J 494; 16 O W 


(4)45 O 950; 49 Ind. Oas, 454; A I R 1919 Oal 


(5) 27 Bom. L R 368; 87 Ind. Oas, 475; AIR 1925 
Bom, 499, : 
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not according to the provisions of the Act, 
It was filed before the elections were held. 
In fact, the injunction prayed for was that 
the Collector of Surat may- be restrained 
from holding the elections. Maclecd, O. J.s 
however, held that the proper remedy of the 
plaintiff was not by suit, but under s. 45 
of the Act. With regard to the electoral 
roll, it must be remembered that it could be 
challenged under the Act before the elec- 
tions, and also corrected and revised. In 
this case there has been an election in 
which the voters went tothe polls on the 
basis of the Municipal electoral roll in 
question, and the applicant was well aware 
of it on his own showing in para. 19 of the 
petition. He does not say when he first 
came to know that the roll was not the 
proper electoral roll as he contends it is 
not. He seems to have waited till after the 
election was over, and moved in the 
matter only on February 15 last, just be- 
fore the declaration of results was about 
to be completed. No Court of Equity would 
come to the rescue of a person under this 
among other circumstances and exercise its 
discretion in his favour. Whatis or what 
is not consonant to right and justice must 
depend on the facis and circumstances of 
each case. Inthe exercise of its extra- 
ordinary jurisdiction, the Court generally 
has regard amongst other things to con- 
siderations of the importance of the case, or 
the principles involved, or the delay on the 
part of the applicant in making the 
application, or to considerations which 


aa 


~ 


involve protection of the rights of other. 


persons. 

In my opinion this is not a bona fide ap- 
plication, and it cannot be sustained on its 
merits. ‘The provisions of s. 45, Specific 
Relief Act, under which the applicant 
seeks relief have not been complied with. 
The application is thereby vitiated, and the 
Court cannot exercise in favour of the ape 
plicant the extraordinary jurisdiction that 
has been invoked. In the result, the applic 
cation must be dismissed with costs, the 
Rule discharged, and the interim stay order 
vacated, Ovxsts to be taxed. 


S. ‘Application dismissed, 
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MADRAS HIGH COURT 
Second Appeal No. 1158 of 1934 
December 8, 1938 
-WaDsworth, J. 
_MUNUSAMI CHETTI AND OTHERS 
— DEFENDAN TS— APPELLANTS 
: VETSUS 
. PERIYA KUPPUSAMI OHETTI anp ` 
OTHERS—PLAINTIF¥S—ResPONpDENTS 
-Oivil Procedure Code (Act V of 1908), s. 91— 
Member of public, if can maintain action for remo- 
val of obstruction of public way without sanction 
of- Advocate-General and without proof 
damage. , | 
The English rule requiring proof of special 
damage in cases in which a member of the public 
prays for the removal of an obstruction to a public 
way does not apply to India. 
Consequently, a person can maintain a suit for 
establishing a public right and for removal of ob- 
struction which constituted a nuisance, without 
the sanction of the Advocate-General under s. 94, 
Oivil P. O., and without proof of special damage, 
(OCase-law reviewed.] 


of special 


‘Mr. Patanjali Sastri, for the Appellants. 


Judgment.—The plaintiffs sued for a 
declaration that there was a public ‘path 
running between the house belonging to 
plaintiff No. 3 and the house belonging to 
the defendants and for an injunction 
requiring the defendants to remove the 
wall obstructing this alleged path The 
trial Court found that though there was 
no proof of a public path, there was a path 
common to plaintif No, 3 andthe defen- 
dants measuring three and ‘half feet in 
width and granted a declaration and 
injunction accordingly. The learned Dige 
trict Judge on an appeal by the plaintiffs 
held that there was a public path, that it 
was eight feet. in width and that there 
was no objection to the frame of the suit, 
Defendants, therefore, appeal. The main 


question in appeal is whether the plaintiffs. 


Can maintain the suit for establishing a 
public right of way and removal of an 
obstruction which constituted a public 
nuisance, without the sanction of the 
Advocate-General under s. 91, Civil P. C. 
and without proof of special damage. 
Undoubtedly, according to the view held 
by this Court in the past,such a suit would 
not lie. Ihave been referred tothe rulings 
in Hussain Sahib v. Narasimappa (1), and 
Kandasami Kovundan v. Kurupana Kovune 
dan (2), and -admittedly there are many 
other decisions to the same effect. These 
decisions, however, are prior to the decision 

(1) 23 M LJ 539; 16: Ind. Cas, 19629; 12ML T 
491; (1913) M W N 991. 

Q) (1913) M W N 1001; 21 Ind. Oas. 601: l4 M L 
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of the Privy Oouncilin Manzur Hassan 
v. Muhammad Zaman (3). The Privy Uoun- 
cil were actually dealing with the case of. 
aright to go to procession without inter- 
ference, but in discussing the right to file 
a suit for declaration of such aright withe 
out proof of special damage, their Lordships’ 
consider the case in Kadir v, Ibrahim Aga 
(4), where the English rule that plaintiffs. 
could not maintain a suit in respect of an. 
obstruction to a highway unless they proved 
some damage to themselves personally in. 
addition to the gemeral inconvenience 
occasioned to the public, has been adopted. 
Their Lordships point out that the judge., 
ment inthe Bombay case proceeds entirely 
on English authorities which lay down the 
difference between proceedings by indict- 
ment and by civil action, They point out 
that such a way of deciding the case was 
inadmissible and that the distinction bete 
ween indictments and actions in regard. 
to whatis done on a highway is a distinc-, 
tion peculiar to English Law and ought. 
not to be applied in India, : 
Now, this decision has been considered 
in at least twocases of other High Courts 
expressly dealing with the right to sue for. 
removal of an obstruction in a public way.. 
One is that of the Oaleutta High Court, 
Mandakini Debee v. Basanta Kumaree 
Debee (5), where Jack, J. held that an indi- 
vidual member of the public could sue for ; 
the removal of an obstruction of a public 
way if it affected him personally, without. 
proof of special damage, He also found 
on the facts of that case that there was. 
special damage and Mallik,.J. agreed with?” 
the finding of special damage did not: 
consider the effect of the Privy Council: 
decision as to the general right of suit.. 
Another caseon the same lines is Munici» 
pal Committee, Delhi v. Mohamad Ibrahim, 
(6), where the learned Ohief Justice and. 
Din Mohammad, J. observe that the princi-. 
pal of English Law requiring proof of 
Special damage in the case of a suit by an. 
individual member of the public to remove 
an Obstruction from a public way does not 
apply to India, The learned Judges follow 
the decisions in Mangur Hassan v. Muham- 


(3) 47 A151; 86 Ind. Oas. 236; AI R1925 P` O 
36; 52 IA 6l; 48 ML J 23; 21 LW 2393;6 PLT 
115; 23 A L J 179; 27 Bom. L R 170; 20 W N53; 
ae 6 A (PC) 34; 29 O W N 486; 3 Pat. L R 300 


X. 
(4) 2 B 457. hi 
(5)60 O 1003; 147 Ind. Oas. 811; A I R 1933 Oal 

884; 6 R O 364, 

(6) 16L 517; 152 Ind. Oas, 850; AIR 1935 Lah, 

196; 37 PL R753;7 R L 325, 
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mad Zaman (3) and Mandakini Debee v. 
Basanta Kumaree Debee (5), above referred 
to. Theyalso observed that the owners of 
houses abutting on the public highway in 
question which was obstructed have an 
actionable claim on the ground of the 
diminution of the amenities of those houses. 
To this:extent it may be said that they put 
their decision both: ways—both on the ground 
that a member of the public can bring 
such a suit without proof of special damage 
and onthe view that inthe special circum- 
stances of the case, there was a cause of 
action on the basis of damage tothe proe 
perty in the neighbourhood. 

There is no Madras case, so far asl am 
aware, in which the effect of the Privy 
Council decision in Manzur Hassan v. 
Muhammad Zaman (3), bas been consider- 
ed.’ There is one decision of a Single Judge, 
Horwill, J., reported in Kella Peda Ap- 
payya v. Lanka Narasimhalu (1), which 
follows the older Madras cases and holds 
“that special damage is necessary, but the 
learned Judge does not refer to the Privy 
-Uouncil decision or cases based upon it. 
Two other cases have been quoted before 
me, Pahlad Maharaj v. Gauri Datt (8), and 
Ardeshir Jivanji v. Aimai Kuvarji (9), in 
whioh aright of action has been recognized 
on the basis of the special interest of an 
adjoining proprietor, without reference to 
the question whether in view of the Privy 
Couneil decision in Manzur Hassan vY. 
Muhammad Zaman (3), it is necessary to 
prove special damage. Mr. Patanjali Sastri 
` {or the appellants has endeavoured to main- 
tain that the rule laid down by the Judicial 
Committee refers only to procession cases, 
1. €, to cases in which a man is endeavour- 
ing to establish a right to use a public 
way without interference and not to cases 
in-which he is endeavouring to remove an 
obstruction from a public way on behalf of 
the general public ; and he points out that 
according to the Madras decisions, even 
before the Privy Ooucil decision, the former 
class of actions could be maintained withe 
out proofof special damage, whereas the 
latter class could not. As [I read the judge 
ment of the Privy Oouncil, however, no such 
distinction is contemplated by their Lord- 
ships. They deal generally with the whole 
class of cases governing the rights of the 
public to use a public way. The case from 


(7) (1938) M WN 262: 1 
i), SBS) MW N 262; 177 Ind, Oas, 633; A IR 1938 


(8) AI R 1937 Pat. 620; 171 I : 
T 737; 4 B R 87; 10 R P 267, nd. Oas, 933; 18 PL 


(9) 53 B 187; 117 Ind. Oaa. 513; AI R1923 Bom, 
94; 31 Bom, L R 97; Ind. Rul, (1929) Bom, 417. 
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the consideration of which. the .comment 
arose was one of actual obstruction, though 
the case which the Privy Council were 
themselves deciding was a case of a right 
to use a road without interference.. I find 
it very difficult tosee any difference in 


‘principle between the two classes of cases 


both governed by the same rule in England 
and if the English Rule doss not apply in 
one class of cases as the Privy Oouncil has 
certainly held that it does not, I find it 
very difficult to see howit should be applied 
in the other class of cases. Section 91, 
Civil P. OC. though it provides a remedy by 
getting the sanction of the Advocate- 
General—a remedy which in many of these 
Gases will be financially out of reach of 


the parties—expressly safeguards any 
other remedies which may exist. 
It ssems to me that the decision of the 


Privy Council in Manzur Hassan v. Muham- 
mad Zaman (3), must be taken to have 
established that the English Rule requiring 
proof of special damage in cases in which 
a member of the public prays for the 
removal of an obstruction to a public way 
does not apply to India, It seems to me to 
follow therefore that the decision of the 
District Judge is correct on this'point. I do 
not accept the alternative contention of 
the respondents that special damage was 
proved in the present case. The District 
Munsif found it tohaye been proved on 
slender materials, the District Judge gives 
no finding at all, [f this right of wayis a 
public right of way, I do not see how 
plaintiff No. 3 has been damnified any.more 
than other members of the publie merely 
because. the way rung by the side of his 
house. 

It is urged by the appellants that the 
learned District Judge was wrong in decid- 
ing that the width of this path was eight 
feet merely on the evidence of the Union 
Survey of which neither party appears to 
have had notice, So far as I am able to 
gather, there is no other evidence in sup- 
port of this measurement nd the title- 
deeds of the parties indicate that the proper 
width of the path is 34 feet only as found 
by the trial Court. Woaile, in my opinion. 
the record of the Union Survey (thougn 
not conducted under the Survey and 
Boundaries Act) was admissible in evidence, 
I doubt very much whether the learned Dis- 
trict Judge was justitied iu treating it as 
practically conclusive.ion the face of tae 
measurements inthe sale-deeds and in the 
face of the fact that the platntifis’ wite 
nesses themselves were unable to say what 
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was the profer width of the path. We do 


not know on what materials this survey 
vas made and clearly the 


criteria in a case of this kind are the 
measurements in the sale-deeds. In tke 
result, therefcre, the appeal will be allowed 
andthe declaration and injunction given 
by tke iearned District Judge will be modi- 
fied by the adoption of a width of 34 feet 
in lieu cf eight feet for the public path 
which has been established. In the cir- 
cumstances, both parties will bear their 
own ccats in the second appeal. Leave to 
appeal granted to the appellants. 


N.D. Decree modified. 


_ RANGOON HIGH COURT 
First Appeals Nos. 111 and 126 of 1938 
_ March 21, 1939 
Myra Bu AND Moszty, JJ: 
DAW HIN AND OTSERS— APPELLANTS 


versus 
DAW OHAN THA AND OTHERS — 


RESPONDENTS 

Muhammadan Law—Wagqf—Owner of waaqf, whe- 
ther deity or mutawalli—Creation of, by deed— 
Registration Act (XVI of 1908), ss. 17 (1) 
(b) and 49 come into force—Decree—Nature 
of—Suit Jor rents and profits of property held 
in trust which ia alleged to have fatled—Court 
asked to find out i} plaintiff entitled to claim—Suit, 
nature of—Decree, nature— Limitation Act (IX of 
1908), s. 10, Arts. 109, 120—Trust invalid 
ab initio—S.10 does not apply—Sutt for rent and 
profits—Both plaintiff and defendant laying claim 
—Article applicable. 

The right of the wagif is extinguished, as soon 
as the wagf is made, the ownership is transferred to 
the Almighty. Tho transferee is the deity, not the 
mutwallt who is merely a manager, 65 Ind. Oas. 
161 (2), relied on. Èp. 212, col. 1.) 

A wagf can be created by an oral declaration 
tabi rage 68 Ind. Cas. 167 (1), relied on. 
ibid, 

But where the wagf is made by deed, ss. 17 (1), 
(b) and 49, Registration Act, come into operation. 
57 Ind. Oas. 329 (3), relied on. 

It is only where it is necessary that the estate 
shculd be administered by the Court that the Court 
may make payment of the liabilities of the estate 
and all persons who would be entitled to be paid 
may come in under the preliminary decree and make 
their claims against the estate. [p. 212, col. 2.) 
` Jt was not alleged that there were any debts due 
to the estate nor was the Court asked to administer 
the estate but the suit was one for rents and pro- 
fits of certain property held by the defendant under 
trust which was alleged to have failed and all that 
the Oourt was asked to do was to decide if the 
wagf was found to be invalid, whether the plaintiff 
was entitled to what he claimed : 

Held, that it was not an administration suit. 
The Oourt, jf it found that the wagf was invalid 
should only grant the plaintiff's claim and pass 
a preliminary decree accordingly and for rents, 
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Once the trust has been declared invalid ab initio’ 
s. 10, Lim. Act, can have no “application at all to 
a suit for account of rents of property held under 
trust. [p. 213, col. 2.] 

[Case-law relied on.) 

Where the profits in question are ‘not mesne pro- 
fits at all, that is to say, not profits wrongly receiv- 
ed by the defendants but are the rents and profits 
of land to which both the plaintiff and defendants 
as co-heirs havea claim; the Article applicable is 


ae 120 and not Art. 109, Lim Act. [p. 214, col. 


[Oase-law relied on.] 


F, As. against the decree of the District 
Court, Maubin, dated August 18, 1938, 


Messrs. U Ze Ya (in No. 111) and 
Beecheno (in No. 126), for the Appellants. . 
Messrs. P. K. Basu and U E Maung (in 
No. 111) for Respondents No. 1 and 5, res- 

pectively. 
Mr. U Ze Ya (in No, 126), for tha Res- 
pondenis. 


Mosely, J. — The plaintiff Daw Ohan 
Tha, the widow of U Pe, a Zerbadi Muham- 
madan who died in 1926, sued for a declara- 
tion that a waqf which she and U Pe'6 
two brothers, his other heirs, executed in 
1926 had failed, and also for her share of 
the property comprised in that wagf, that 
is to say, her share of part of her inherit- 
ance, and for the net rents and profits of 
the property from 1926 up to recovery of 
possession, The suit was filed in 1937. 
The other two parties to the deeds of waqf 
were U Pe’s brothers, U Hpaw who died 
in 1929 and U Po Kyaw who died in 1931. 
The suit was greatly complicated because 
it was wrongly treated as an administra- 
tion suit. There was an allegation that U 
Po Kyaw became a Buddhist in 1927 
and questions regarding succession tv his 
property were gone into whicn were quite 
foreign to this suit. ‘The first set of- 
defendants were U Hpaws widow, Daw 
Ein and her children, and those of another, 
deceased wife of U Hpaw, U On Pe, Ma 
Thein Nyun, U Chit Pe, Ma Sein Yin and 
U Ba Kyin (defendants Nor. 1 to 6). These, 
except Ma Thein Nyun, are the appellants 
in Oivil First Appeal No. 111 of 1938. 
Another set of defendants are the two 
daughters of Po Kyaw’s widow: Ma On Khet, 
who died in 1937, namely Ma Aye Khin 
and Ma Aye Hla \defendants Nos. 7 and 8) 
who are the appellants in Civil First Appeal 
No. 126 of 1938. These two appeals are 
being decided in this judgment, The 
ninth defendant, Ma Than Kyi, was added 
on the request of dafendants No. 7 and 8. 
She claims to be the child of a third wife 
of U Hpaw, Ma Obn Kin (D. W. No, 12 
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nere). An issue was framed and decided 
a8 to her status. It was necessary to 
decide that question as if she is the legiti- 
mate daughter of U Hpaw, she is ins 
terested in affirming or denying the validity 
of the wagf in suit. 

The plaint set out the deeds relating 
- to the wagf. These are Exs. A. B and O, 
all unregistered deeds. By Ex. A, one 
Haji Ko Dawood was appointed as arbitra- 
tor to partition the estate of U Pe leaving 
some two hundred acres of paddy land 
and jewellery worth some Rs. 14,000 for 
Lilla (charity). In pursuance of that agrees 
ment Exs. B and O were executed by the 
Same parties some six weeks later. By 
Hs. B, the paddy lands mentioned in Ex. A 
were specified as 191.45 acres, and it was 
stipulated that U Hpaw was to collect the 
rents, Maintain accounts, make necessary 
donations ib is not said to what) and to 
keep an account of the surplus funds. If 
he failed to give donations or to keep 
accounts, it was agreed that the land and 
rents should be partitioned amongst the 
three executants in proportion to their 
shares. By Hx. O, it was agreed that the 
jewellery be sold (this has not been done), 
and with the proceeds mosques, school 
buildings and cemeteries should be built 
_.oF repaired, These objects of the trast 
were copies from similar objects entered 
in Ex, A and then scored out. 

The plaint set out the heirs and legal 
representatives of U Hpaw and again those 
of U Po Kyaw, merely of course for the 
purpose of adding them as defendants. 
Paragraph 8 of the plaint said that Po Kyaw’s 
heirs and legal representatives were not 
only his children, defendants Nos,7 and 8, 
but also the three male children of U Hpaw 

qua nephews of course and residuary heirs. 
In para. 11, the plaint averred that the 
intended religions trust had failed owing 
to the death of U Hpaw and U Po Kyaw 
before the agreement creating the trust 
was acted on in any way, and because of 
the uncertainty of the purpose and the 
contingent nature of the trast and none 
fulfilment of its conditions and for 
other reasons. Paragraph 12 said that U 
Hpaw was in possession of the trust pro- 
perties as manager till his death and since 
then U Po Kyaw’s sons, U On Pe and U 
Ba Kyin were in possession of them. The 
plaintiff valued her suit at over Rs. 7, 09, 
a Quarter of tha value of the land Rs. 8,9 0 
odd, a quarter of the net rents and protits, 
and over Rs, 3,000, a quarter of the market 
price of the jewellery, about Rs, 19,900 in 
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all. Defendants Nos, 1, 2, 1,5 and 6, that is 
U Hpaw’'s widow aud children except Ma 
Thein Nyun, in their written statement 
Pleaded that the trust was not invalid and 
had not failed. U On Pe and U Ba Kyin 
admitted taking over the trust in manage- 
ment since their father’s death. Tley 
pleaded that the claim to “mesne profits’ 
beyond three years was time-barred, Ma 
Aye Khin and Ma Aye Hla, U Po Kyaw's 
daughters, made common canse with the 
plaintiff, but they added that their father 
became a Buddhist in 1927 and made that a 
ground for assailing the wagf. (It is no 
ground cf course). In para. 4 of their written 
statement, they pleaded that the suit was 
really a suit for administration of a portion 
of an unadministered estate and therefore it 
was essential that Ma Than Kyi should be 
made a party. (It may be said here that she 
was a necessary party for quite a different 
reason as she was interested in the validity 
of the waqf). They said that U Hpaw's 
children were not U Vo Kyaw's heirs but 
that they themselves were U Po Kyaw's 
sole heirs under Buddhist Law, and finally 
they pleaded that they “are entitled to 
their legitimate shares in all the properties 
involved in this suit.” Ma Than Kyi in her 
written statement also made common cause 
with the plaintiff, but she also pleaded 
that U Po Kyaw became a Buddhist. She 
set up her own claim as daughter and heir 
of U Hpaw. 

The ten issues framed included two issues 
as tothe creation and validity of the waqf: 
(3) as to mesne profits (4 and 5) as to the 
apostacy of U Po Kyaw and iis effect on 
the wagf; (7) as to what rale of law governs 
the estate of U Po Kyaw and who were 
his legal representatives; (6) whether Ma 
Toan Kyi was a necessary party, and (8) 
whether Ma Aye Khin and Ma Aye Hla 
and Ma Than Kyiwere entitled to a share 
in the trust properties. (Wa Aye Khin 
and Ma Aye Hia were, in any event, 
entitled to some share), (9) and (10) need 
not be specified. On the evidence adduced 
on all these issues, it was found inter alia 
that over Rs. 1,000 was said by defendants 
Nos. 1, 2 and 6 to have been spent on fead- 
ing the poor and on repairing a mosque 
and road, buat that these were objects of 
the trust set out in Ex. O and not that set 
out in Ex. B, and therefore the fund of the 
waqf as set ont in Ex. B had not been 
utilized. Tais I imagine is clearly wrong 
because fix. B would allow expenditure 
on any objects of charity even if they ware 
the objects more particularly designated 


212 
in Ex. O. But this question seems to be 
immaterial. . The main finding of the trial 
Court was that the wagf failed altogether 
and were invalid because the deeds of waqf 
were not registered. This objection had 
not been taken inthe written statements or 
particularized in the issues but was raised 
in argument at tte Bar. That, however, 
cannot affect the decision of the legal 
question, for, the case of both the plaintiff 
and defendants Nos. 1 to 6 throughout 
was that the waqf was created by these 
deeds. ; 

A wagf of course can be created by an 
oral declaration and dedication. That is 
undisputed law. I need only refer to Ma 
E Khin v. Maung Sein (1). But where the 
waqf is made by deed, ss. 17 (1) (b) and 
49, Registration Act, come into operation. 
Section 17 (1) (6) demands the registration 
of non-testamentary instruments which 
purport to operate to create or extinguish 
any interest of the value of one hundred 
rupees and upwards in immovable pro- 
perty. Section 49 declares that no docu- 
ment required by s. 17 to be registered 
shall affect any immovable property com- 
prised therein unless it has been registered, 
and exception is made in s. 49 to cases 
of part performance lying under s. 53-A, 
T.-P. Act. But that section can have no 
operation here as it deals with cases where 
the transferee has, in part performance 
of the contract, taken possession of the 
property. 

In the caseof. a wagqf, the transferee is 
the deity, not the mutwallt who is merely 
a Manager, vide Vidya Varutht Thirtha v. 
Balusami Ayyar (2) at p. 840, a decision of 
their Lordships of the Privy Council. In 
Muhammad Rustam Ali Khan v. Mushtaq 
Husain (3) another decision of their Lord- 
ships of the Privy Council, it was assumed 
throughout that a wagfnama or deed of 
waqf must be registered. The learned 
author of Mulla’s Commentary on the 
Registration Act (see Edn. 3,8. 17 (1) (b) 
at p. 58), has given the correct interpretas 
tion of this ruling. Unfortunately the 
head-note of the case in the Indian Law 


ao 2 R 495; 88 Ind. Oas. 167; AI R 1925 Rang. 


(2) 44 M 831 at p. 840; 65 Ind. Oas. 161; A I R 
1922 P-O 123; 48 I A 302; (1921)M W N 449; 41 
ML J 36; 3 U P L’R(PO) 62; 15 L W78; 30 
ML T 66;3 P L T 245; 26 OWN 587; 24 Bom: 
L R629; 20 A L J497 (P 0). 

(3) 42 A 609: 57 Ind. Oas. 329; A IR1921 P O 
105; 47 I A 224; 39M L J 263; (1920) MW N 
565; 12 L 539; 18 A L J 10:9; 28 M LT 220; 
O L J474; 25 OW N12; 1 PW R 1921 
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Reports and also in Muhammad Rustam 
Ali Khan v. Mushtaq Husain (3) has given 
the opposite effect to that intended, and says 
that a waqfnama does not require registra- 
tion. It wasthe trustee-nama or deed of ape 
pointment of mutwallis which did not require 
registration, see pp. 615 and 618 ibid, As 
was said in Vidya Varutht Thirtha v. 
Balusami Ayyar (2), when u waqf is made, 
the right of the waqif is extinguished and the 
ownership is transferred to the Almighty. 
I do not refer here to the effect of ss. 123 
and 129, T. P. Act, as a wagf is not a 
gift but a religious trust, and the law 
concerned is by virtue of s. 13, Burma . 
Laws Act, the Muhammadan Law. That 
law makes no mention of writings. Itmerely 
lays down that a wagf may be made by oral 
declaration and dedication. Therefore, 
although a wagf can be made orally, the law 
applicable to a wagf made in writing must 
be the statute law of India and the Registra» 
tion Act must be enforced. The learned 
District Judge in the judgment went on to 
come totwo other findings, that U Po Kyaw 
did not apostatize and ‘that his nephews 
were entitled to a share in his estate along 
with his daughters. In that event the 
Jearned Judge should (have gone on to fix 
the fractionalshare to which the nephews 
were entitled, for the purpose of the pre- 
liminary decree. | l 

In my opinion, however, this question 
should not have been decided in this 
suit. This suit was not brought on as an 
administration suit and administration was 
not asked for by the plaintiff. It was 
not alleged that there were any debts by 
the estate or that it was necessary for 
the Court to administer the estate, and in 
fact the Court took no steps to administer 
the estate. It is only where it is necessary’ 
that the estate should be administered by 
the Court that the Court may make pay- 
ment ot the liability of the estate and 
all persons who would be entitled to be paid 
may come in under the preliminary decree 


‘and make their claims against the estate: 


vide the provisions of O. XX r. 13. All 
that the Oourt had to do in the present 
case was to decide if it found the wagf 
invalid, whether the plaintiff was entitled 
to what she claimed. The Court had to 
determine whether Po Kyaw’s nephews, that 
is U Hpaw’s sons, were heirs to U Po Kyaw'e 
estate. As I have said they were already 
admittedly entitled to come on the recorc 
and dispute the plaintiff's claim as the 
legal representative of U Hpaw. On the 
District Oourt coming to a finding that the 
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waqf was invalid it should only have 
granted the plaintiff's claim and passed 
a preliminary decree accordingly and for 
accounts of rents and profits. Further 
embarrassment in the present case is 
caused by the fact that U Po Kyaw left a 
separate estate and the decision on the 
validity of this wagf and on the share of 
U Po Kyaw and his heirs under the waqf 
estate would determine and be res judicata 
in any proceedings as between the heirs 
under U Po Kyaw’s separate estate. The 
decision that U Hpaw's sons are heirs to 
U Po Kyaw’s estate cannot be allowed to 
stand, and [note that U Zeya, the Advocate 
for U Hpaw’s widow and children, the 
appellants in Oivil First Appeal No. 111 of 
1938, agrees to this finding In any event 
it would have had to be set aside and 
this will be ordered accordingly. 

As regards Ma Than Kye, the case is 
different. As I have said she had tobe 
admitted into the record for the purpose 
of admitting or denying the validity of 
the waqf, and for that purpose, her status 
had to be determined. The trial Oourt 
found that she had proved that she 
was the legitimate daughter of U Hpaw. 
Two reasons are given: the first is that the 
heirs of U Hpaw admitted that in accordance 
with Ex. A Ma Than Kyi as a niece of 
U Pe received her share of his estate, some 
Rs. 5,400. The other reason is that she had 
all along been living with U Po Kyaw and 
his family. The evidence as to Ma Than 
Kyi’s ligitimacy is not voluminous, But 
her status never seemed to have been closely 
questioned in the case. All that Ba Kyan, 
for example, said was that he did no know 
whether her mother had been married to 
U Hpaw or not. The case for Ma Than Ky. 
is that her mother Ma Ohn Khin (D. W. 
No. 12) married U Hpaw in 1918 in the 
mosque at Maubin by Muhammadan rites, 
This was a year before Ma Than Kyi was 
boro. Ma Ohn Kin says that she lived with 
U Hpaw forabout three yesrs and then 
left him because he illetreated her. She now 
describes herself as a Buddhist and has 
re-married. She was hardly cross-examined. 
She said that a Moulvi performed the 
ceremony and that she got jewellery as 
her dower and that she was not given 
any Indian name. This Moulvi should have 
been a witness but she was not even cross: 
examined as to who he was or whether there 
were any witnessess at the ceremony. 
Ma Ayo’ Khin, defendant No 7, stated that 
Ma Ohn Kin was_tirst married “according 
to Burmese custom” in her village and 
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about two months later she was brought to 
Maubin where she was married by Muham- 
madan rites. Ma Aye Khin was not pre» 
sent at the ceremony but she was in a 
position to know of the marriage and of 
Ma Ohn Kin’s repute as wife and being 
treated as wife. After Ma Ohn Kin left, 
Ma Than Kyi was brought up not by her 
stepemother but by U Po Kyaw and his 
wife where indeed she may have been 
more happy. It appears to me that upon 
this evidence particularly, coupled with the 
fact that Ma Than Kyi was given her 
Share on U Pe’s death without dispute, 
sufficient proof was given of the legitimacy 
of her mother’s marriage. - 


The learned Judge allowed the plaintiff 
a quarter share in the property as claimed 
and to “an equal” share, that is to Bay, a 
quarter share in the rents and profits from 
the date of U Pe’s death to the date of 
decree. The decree, I note, orders that 
the defendants would be given their res- 
pective shares under Muhammadan Law, 
though it never went on to define their 
shares asshould have been done, and 
ordered a Commissioner to partition the 
plaintiff's share and to take an account of 
the rents and profits, Had the trust been 
a validone, U Ohn Peand U Ba Kyin 
would admittedly have been trustees de son 
tort, but it cannot be gainsaid that once 
the trust has been declared invalid ab 
initio, 8. 10, Lim. Act, can have no appli- 
at all. This was laid down in Runehor- 
das Vandravandas v. Paravatibai (4) by 
their Lordships ofthe Privy Council, The 
earliest decision on the subject is Kherode- 
money Dossee v. Doorgamoney Dossee (5) 
at pe 466 followed in Hemangini Dasi v, 
Nobin Chand Ghose (6) and in addition 
I will only refer to Mathuradas Domodar- 
das v. Vandrawandas' Sunderji (7) and 
Mahomed Ibrahim v Abdul Latif (8). 
The order, therefore, directing an account 
of profits for eleven years prior to the 
suit ‘cannot be upheld. It is argued 
for the appellants in Oivil First Appeal No. 
111 of 1938 that Art. 109 applies, but this 
is clearly wrong. The prolits in question 
are not mesne profits at all, that is to say, 
not profits wrongly received by the 
defendants. They are the rents and profits 


(4) 23 B725; 26 I A 71; 1 Bom, LR 601; 7 Gar. 
543 (PO) 

(5) 40 455 at p. 466;30L J 315. 

(6)8 0788; 11 O L R 370. 

(7) 31 B 222; 8 Bom, LR 328. 

(8) 37 B 447; 17 Ind, Oas. 6389; 94 Bom. LR 
987. 


214 


of land to which both the plaintiffs and 
defendants as co-heirs have a claim and 
the Article applicable is Art, 120: vide 
Mohamad Riasat Aliv. Husin Banu (9) a 
decision of their Lordships of the Privy 
Oouncil Robert Wastson & Co., Ltd. v. Ram 
Chand Duit (10, Umardaraz Ali Khan v, 
Wilayat Alt Khan (ll) and Madar Sahib 
v. Kader Moideen Sahib (12). 

The preliminary decree of the trial Court 
therefore will be altered to one declaring 
that the plaintiff is entitled to a quarter 
share of the properties described in Sch. A, 
and toa quarter share of the rents and 
profits derived from them from six Years 
prior to the date of suit, October 29, 1937, 
to the date of the decree of the trial Court, 
and a Commissioner will be appointed to 
partition the plaintiff's share and to take 
accounts of what part of the property 
comes into the hands of the defendants, 
etc., and an account of rents and prolits 
from that that will have come into the 
bands of any of the defendants from six 
years before the date of institution of the 
suit until decree. As to costs, it was ordered 
that the plaintiff was entitled to propor- 
tionate costs payable out of the estate, 
and those costs in the trial Court will be 
maintained. As to the costs of appeal, the 
appellantsin Oivil First Appeal No. 111 
of 1938 have been about a quarter success- 
ful and will, therefore, pay half the res- 
pondents’ costs ofthis appeal. As regards 
the costs of Civil First Appeal No. 126 of 
1938, the appellante have been successful but 
the trouble that befell them was largely 
due tothemselves, and it will be ordered 
that the parties do bear their own costs 
of this appeal, 

Mya Bu, J.—I concur. 


D. Wr” Decree altered. 
(9) 21 O 157; 20 IA 155; 6 Sar. 374 (P O). 
(10) 23 0 799 


(11) 19 A 169; A W N 1897, 34. 
aot? 39 M 54; 33 Ind. Oas. 705; A I R1917 Mad. 
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VARADAOHARTIAR AND ABDUR RAHMAN, JJ. 

‘ MOOTTAI MEERA— PRPIPIONRR 

l versus 

CHINNA SHEIK ABDUL KADIR 
ROWTHEK AND CTHERS—RESPCNDENTEe. 
-Madras Agriculturtsts’ Relief Act (IV of 1938), 
ss. 4, cl. (£), 9—Co-owner in possession of common 
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funds—His liability to pay shares of others tf 
covered by Act—Co-owner realizing mblerek by in- 
vestment of common funds—His liability to pay 
interest to co-owners is governed by s. 90, Trusts 
Act (II of 1882)—His liability its taken out of 
the Act by 3. 4, cl. (f)—S.9, whether refers also to. 
liability arising under decree. 

Ordinarily the relation between co-owners, when 
one of them is in possession of common funds, | is 
not that of creditor and debtor. The liability, 
therefore, of a co-owner in possession of common 
funds to pay the shares of other co-owners 1s not 
covered bythe Mad, Agri. Relief Act, 

Section 4, cl. (f) Mad. Agri, Relief Act, 
applies to obligations declared in Oh. IX, 
Trusts Act. The co-owner who has realized inter- 
est by the investment of the common funds is gov- 
erned by s. 90, Trusts Act, and by virtue of 
s. 95 of that Act he incurs a liability to pay in- 
terest under s. 23 of that Act, 152 Ind, Oas. 739 


(1), relied on, h , 
Hence the liability to pay interest is taken out 
of the operation of the Mad. Agri. Relief Act by 


s. 4, ol. (f) of that Act. 

Section 9, Mad. Agri, Relief Act, refers not 
only to contractual liability but even to 
liabilities arising under law, custom or decree of 


ourt, 
The liability to pay interest imposed by the decree 
is, therefore, governed by s. 9. 


O. Misc P. praying to amend the decree of 
the High Court in Appeal No. 246 of 1934, 
dated August 26, 1938. 


Mr. B. Sitarama Rao for Mr. R. Ramasubba 
Ayyar, for the Petitioner. 


Mr. V. Ramaswami Ayyar for Mr. K. 
Rajah Ayyar and Mr. N. G. Krishna 
Ayyangar, for the Respondents. 


Varadacharlar, J.—This is an applica- 
tion for relief under Madras Act IV of 1938, 
filed by defendant No. 1 in a suit for parti- 
tion in a Muhammadan family. It was 
found in the main case that defendant No.1 
who was the eldest child of his father and 
a major atthe time of the father’s death 
entered into possession and management 
of the father’s property at his death and that 
as he had a minor brother and a minor 
step-brother and step-sister he was found 
to have held and managed the property on 
behalf of all tke co-owners. In 1925 there 
were disputes in the family and defendant 
No, 1 left the family house and lived else- 
where. It was also found that during his 
period of management, defendant No. 1 | 
had collected outstandings due to the 
father’s estate and the income due from the 
common property of the family. In 1929 
the plaintiff who is defendant No. L's step- 
brother instituted a suit for division and 
recovery of his two-seventh share. A decree 
was given in plaintiff’s favour and also in- 
favour of defendants Nos. 2 and 3 for their 
respective shares. With respect to the 
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0utstandings and the income realized by 


defendant No. 1 during ihe period of his’ 


management, the lower Court found that the 
other co-sharers were entitled to dlaim pay- 
ment of interest thereon as it had been 
shown that defendant No. 1 had been ine 
vesting all the moneys in his hands and 
that many of the promissory notes taken 
by him bore interest at 12 percent. per 
annum. The lower Court accordingly held 
that defendant No. 1 “was liable to pay to 
the plaintiff and to defendants Nos. 2 and 3 
a sum of Rs. 14,480 representing amounts 
collected by him on their account and 
Rs, 8,700 for interest thereon. It also direct- 
ed payment of interest on the aggregate 
amount at 6 percent. per annum from the 
date of the institution of the suit to the 
date of payment. 

On sppeal to this Court, we allowed cer- 
tain deductions claimed by defendant No. 1 
in his favour. In other respects we con- 
firmed the decree of the lower Court. Defen- 
dant No. 1's liability to pay interest was 
challenged before us but we affirmed the 
lower Court’s decision on this point. It is 
with reference to this liability for payment 
of interest that the present application for 
relief under Madras Act IV of 1938 has 
been filed. We are of opinion that the main 
liability is not covered by Act IV of 1938 
as it is not a “debt” within the meaning of 
the Act. Our judgment itself and the cases 
dealing with the point proceed on the foote 
ing that ordinarily the relation between co- 
owners, when one of them is in possession 
of common funds, is not that of creditor and 
debtor but that the liability to pay interest 
will arise in cases in which it is shown that 
the person in possession of the common funds 
has realized interest by their investment. 
In this class of cases the liability to pay 
interest seems to us to rest on one of two 
bases: (1) that each co-owner is entitled to 
claim a share in the common property as it 
stands at the time of the division and that 
in the case supposed the common property 
liable to be divided consists not only of the 
origina] realizations but of the interest 
earned by their investment as well. If this 
be the true basis, we see no justification for 
denying the co-sharer his share in the full 
extent of the property which on this theory 
will consist of the original amount plus its 
accretion. Another possible view is that the 
co-owner who has realized interest by the 
investment of the common funds is gove» 
erned by s. 90, Trusts Act, and that by 
virtue of s. 99 of that Act he incurs a liabi- 
lity to pay interest under s. 23 of that Act. 
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This is ‘the view taken by Vankatasubba 
Rao, J. in Peer Mohideen Rowther v. Aisa 
Bivi (1). If this be the true basis, the case 
will be taken out of the operation of the 
Madras Act IV of 1938 by cl. (f) 8. 4 of 
that Act. Weare not prepared to accede 
to the contention ‘hats. 4, el, (f) ought not 
to be held to apply to obligations declared 
in Oh. IX, Trusts Act. 

So far, however, as the liability to pay 
interest subsequent to the date of lower 
Court's decree is concerned, we think there 
is some justification for the petitioner's con- 
tention that it is governed by s. 9 of ‘Act IV 
of 1938. This is a liability imposed upon 
him by the decree and does not rest on the 
same basis as the original liability to pay 
over the interest realized by him. The word 
“incurred” in the opening sentence of s. 9 
no doubt suggests the idea of a liability 
voluntarily incurred but the terms of cl, 1 
of that section seem to indicate that the 
section refers not only to contractual liabi» 
lity but even to liabilities arising under 
law, custom or decree of Oourt. In this view 
the decree of the lower Court must be varied 
by limiting the award of 6 per cent. interest 
up to the date of the lower Court's decree 
and providing for payment of interest at 5 
per cent. per annum from March 31, 1934, 
up to date of payment. 


N.*8. Decree varied. 


(1)67 M LJ 563; 152 Ind. Oas 739; A I R 1934 Mad- 
686, 7 R M 282; (1931) M W N 1253, 





CALCUTTA HIGH COURT 
Appeal No. 577 of 1936 
and 
Rule No. 307 of 1937 
January 17, 1939 
DRRBYSAIRE, O. J. AND Nasim Aunt, J. 
BHOLA NATH SEN—Jupement-Desror— 
APPSLLANT 
Versus 
JOGENDRA MOHAN DAS AND OTHERS 
—DrEorBE* HOLDBRS— RESPON DRNT3 

Mortgage—Appeal from preliminary decree pend- 
ing—Court, ifcan make final decree—Preliminary 
decree affirmed in appeal—Final decree, it destroyed 
—Limitation Act (IX of 1908), Art. 183 —High 
Court passing preliminary decree tn mortgage suit 
—Decree affirmed by Privy Council—Effect is to 
affirm final decree passed by High Court—Applica- 
tion for execution of final decree—Article applicable 
—Limitation, when runs—Res judicata—Objections to 
execution under s. 47, Civil Procedure Oode (Act Y 
of 1908), rejected—Decision affirmed in appeal— 
Judgment-debtor cannot re-agitate them. 

Per Nasim Ali, J.—In a mortgage suit the pre- 
liminary decree settles the rights ofe the parties, 
It contemplates a further decree to be made afte 
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the rights of the parties thus declared have been 
worked out by subordinate enquiries. The func- 
tion of a final decree is merely to re-state and 
apply with precision what the preliminary decree 
has settled. The presentation of an appeal from 
the preliminary decree does not take away the 
jurisdiction of the Court to take further proceedings 
and to make a final decree. The final decree, when 
passed, is capable of immediate execution and the 
appeal against the preliminary decree does not 
operate asa stay of execution of the final decree, 
therefore, the Court has jurisdiction to make the 
final decree during the pendency of the appeal 
against the preliminary decree. 123 Ind. Oas. 305 
(4), relied on. [p. 219, cols. 1 & 2.) 

-The plaintif who gets a final decree during the 
pendency of the. appeal against the preliminary 
decree takes the risk of the final decree being re- 
versed or varied if the preliminary decree ig res 
versed or varied by the Appellate Court. But 
where the preliminary decree is affirmed, it cannot 
be said that everything done in pursuance of that 
decree is wiped off. If the final decree is to be 
taken as destroyed as soon as the preliminary decree 
is affirmed by the Appellate Court, there will be 
no sense in the rule embodied in O. XLI, r. 5, Civil 
P. O., that an appeal shall not operate asa stay of 
proceedings under the decree appealed from. 42 
Ind. Cas, 93 (5), explained. [p. 219, col. 2.) 

Where ina mortgage suit, High Court passed a 
preliminary degree which is affirmed by the Privy 
Council. on an appeal therefrom, the effect is to 
affirm also the final decree passed by the High 
Court on the basis of the preliminary decree, The 
decree of the High Court becomes on its affirmance 
by the Privy Oouncil, part of the order of the 
Privy Council as far as its legal consequences are 
concerned. Therefore, the application for execution 
of the final decree is governed’ by Art. 183, Lim. 
Act, and the limitation begins to run fromthe date 
of the order of the Privy Council. 98 Ind. Qas. 499 
(1), relied on. 

Where the trial Court 
execution of a dacree, by judgment-debtor in his 
petition under s. 47, Civil P, O., and the decision 
js affirmed in appeal, the judgment-debtor cannot 
subsequently re-agitate these objections by the 
general principles of res judicata. 


A. from the original order of the Sube 
Judge, Fourth Court, 24-Parganas, dated 
October 5, 1936. l 


Messrs. Bireswar. Bagchi and Phanindra 
Kumar Sanyal, forthe Appellant. 


Messrs. Gunada Charan Sen, Susil Chan- 
dra Datta and Satyendra Nath Mitter (in 
No. 977), for the Respondents. 


Derbyshire, C. J.—This is an appeal 
from an order of the Subordinate Judge, 
Fourth . Court of 24-Parganas made on 
October 9, 1936, whereby in Execution Oase 
No. 76 of 1934, the learned Judge dis- 
missed‘an objection raised by the judgments 
debtor against. the execution of the decree. 
The. facts in.this case are many and rather 
involved, In 1303 the judgment-creditors 
or their Predecessors-in-title lent a sum of 
Rs, 7,000 on the security of certain land in 
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Entally, a suburb of Calcutta, and the loan 
was to bear interest at the rate of 12 per 
cent. The borrower executed a mortgage 
on tte land and subsequently a further 
charge with which we are not concerned. In. 
1914 the lenders sued the borrowers and 
asked for a decree of sale against the land 
which they said was mortgaged. The bor- 
rowers alleged that they had mortgaged the 
whole 16 annas share of the property where- 
as they were only entitled to mortgage a 
four annas share of it and that the morte 
gage wasinvalid. The Subordinate Judge 
upheld this contention and decided that 
there was no mortgage of the property con- 
cerned. He, however, made a simple money 
decree f: r the principal lent and the interest 
accrued. The lenders appealed to the High 
Court which, on June 5, 1917, reversed the 
decision of tie Subordinate Judge directe 
ing that an ordinary mortgage decree must 
be passed with accounts and to use the words 
of Fletcher, J., : | 

“fixing a date for payment within which if pay- 
ment is not made, the property would be brought: 
to sale by the Court. The case must be remitted to 
the lower Court for the purpose of taking the 
account and fixing the date within which the pay- 
ment must be made to the plaintiffs." 

The plaintiffs in the suit had asked for a 
mortgage decree and the sale of the proe» 
perty described in Sch. Ga. in para. 9 of 
their plaint they stated ; 

“The description of the said separate 4 annas 
share is given in Sch, Ga. below, and at present 
under the aforesaid circumstances, that is the sole 
mortgaged property in suit.” 

On December 22, 1917, pursuant to the 
judgment of the High Court just mentioned. 
a preliminary decree for sale was drawn up, 
The property ordered to be sold was that 
set out in Sch. Ga. It provided that the 
suit be decreed and that the amount due 
to the plaintiffs on account of principal, 
interest and costs calculated up to June 22, 
1918, was Rs. 43,3378 and that such 
amount should bear interest at the rate 
of six per cent. till realization. It was 
further provided thatif the defendants did 
not pay the amount into Court on or before 
June 22, 1918, the mortgaged property as 
set out in Sch. Ga of the plaint or a suffi- 
cient part thereof should be sold and the 
proceeds paid into Court and applied in 
the payment of whut was declared due to 
the plaintifis. On November 9, 1918, the 
final decree following the preliminary decree 
was made. The money calculated to be due 
was stated to be Rs. 43,831-7-8 together 
with certain other interest at the rate of 
six per cent. and the property directed to 
be sold was that stated in Sch, Ga. as ip 
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the preliminary decree. On Februsry 3, 
1919, the mortgagors obtained leave from 
the High Court to appeal to His Majesty 
in Council and a stay of execution of the 
mortgage was granted on condition that the 
mortgagors gave security for the sum of 
Rs. 6,000 Apparently that security was not 
given and execution proceedings under final 
decree proceeded. However in March, 1922, 
an application was made by the mortgagors 
to the Subordinate Judge at Alipore for 
stay of further execution pending the deci- 
sion of His Majesty in Oouncil and such 
stay was granted. On July 14, 1922, the 
appeal came before the Privy Oouncil whieh. 
decided against the appellants, and on 
August 10, 1922, the order of His Majesty 
in Council eoncernir g the appeal was pub- 
lished wherein it was stated that the appeal 
ought to be dismissed and the decree of the 
High Court dated June 5, 1917, affirmed. 

Thereafter, some time in 1925, executicn. 
proceedings to enforce tre decree were- 
started by the mortgagees in the Alipore 
Court, Those proceedings were opposed, and 
on certain occusions, the decisions of the 
Court at Alipore in favour of the mort- 
gagecs were brought on appeal to the High 
Court and dismissed. The execution pro- 
ceedings dragged on until 1930 when the 
property was put up for sale and the Nazir 
reported that thers. were no bids. Appar- 
ently nothing more was done by the mort- 
gagecs until July 12, 1934, when they 
again applied to the Gourt for execution of 
the decree of sale. Thereafter various ob- 
jections were taken by the mortgagors. On 
September 7, 1935, the Subordinate Judge 
made an order overruling the objections 
raised by the mortgagors for the sale of the 
property and an appeal was brought by the 
present appellant to this Court. There were 
various grounds set out in the memorandum 
of appeal. ‘The first was 

“that the Executing Oourt ought to have held that 
the decree now sought to be executed was drawn 
up long before the order of His Majesty in Council 
was passed, and as such, was not in accordance 
with the said order of His Majesty in Council and 
cannot be executed as any such order or otherwise.” 

The eighth ground of objection was 

“that the executing Court ought to have held that 


the decree now sought to be executed by the decree- 
holders was barred by the law of limitation.” 


That appeal was summarily dismissed 
under O. XLI, r. 11, Civil P, O. on Janu- 
ary 17, 1936, by a Division Bench of this 
Court. Execution proceedings went on in 
the Alipore Court, various objections being 
` raised and on October 5, 1936, the present 
order was made overruling more objections 
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of the mortgagors. The concluding part of 
the order was that the sale should be held 
that day, October 5, 1936, at 12 noon. I: 
was stated that the sale was t» take place 
for the sum of Rs. 85,728 ce) whiich ine 
cluded the costs of the execution case, We 
have been told in ihe course of argument 
that the sale tonk place and that the mort- 
gagees were declured to be the purchasers 


- for the sum of Rs. 79,000 odd. We have 


also been informed that an application for 
setting aside the sale is pending, A sum of 
Rs, 7,000 was borrowed by the mortgagors 
in 1903 and not a pice has been paid either 
in respect of principal or interest. A case 
which began in 1911 is still dragging its 
weary way through the execution Gourt in 
1939. 


Before us ithas been contended that no 
execution proceeding3 can take place, first, 
because the decree for sale has been supere 
seded by reason of the decision of the Privy 
Council and is no longer existing and there- 
fore not executable. Secondly, it has been 
contended that if the decree for sale is still 
valid and is existent, it is time-barred. In 
my view, it is not open to the presant appel- 
lants, the mortgagors, to take thos3 objec- 
tions here in this appeal. They raised the 
same objections when they appealed from 
the decision of the Subordinate Judge, 
Fourth Court, of Alipore, dated 1935. Those 
objections which I haverecited were made 
grounds cf appeal to this Oourt and this 
Court rejected the appeal, as I have stat- 
ed, an January 17, 1936. Those matters 
are, in my view, res judicata and cannot 
be reagitated here in this appeal. A great 
deal of time has been takenup in contend- 
ing that the decree of 1918 was non-exis- 
tent or that it was time-barred, Notwith- 
standing the conclusion to which I have 
come on the question of res judicata, | 
think it may help, though I am by no 
means confident, towards the final ad juste 
ment of this litigation, if [give my views 
upon the arguments that have been raised. 


‘The final decree for sale was drawn up, 
it. is. true, in the Alipore Oourt, but it was 
drawn up according tothe Civil P. O. then 
in operation in 1918 pursuant to a decree 
of this Court which was made on June 
5, 1917. That deeree for sale is or was 
in effect.a decree of this Court. The dec- 
ree of this Ocurt was appealed against. in 
the Privy Council which affirmed the dec- 
ree of this Oourt. In my view, by reason 
of the decision in Jowad Hussain v. Gendan 


218 


Singh (1), that decree of this Court became, 
on its affirmarnce by the Privy Council, 
Part of the order of the Privy Council 
as far as its legal consequences are cone 
cerned. That decree could not be executed 
before the Privy Council made its order on 
August 10, 1922, because a stay had been 
granted in March 1922, by the Subordinate 
Judge at Alipore. When, however, on 
August 10, 1922, the order of the Privy 
Council was made, time began to run for 
the execution of that decree which I have 
held became part of the: Privy Oouncil 
order. The time within which it could 
be enforced was, in my view, 12 years from 
August 10, 1922, by reason of Art, 183, 
Lim. Act. These execution proceedings 
were started on July 12, 1834, about one 
month before tl:e expiration of the period 
of 12 years. They were, therefore, not barred 
by limitation. In my view, apart altogether 
from the question of res judicata, this appeal 
must fail, 

In addition to the appeal we have before 
us a Rule which was granted at the instance 
of the mortgagors calling upon the morte 
gagees to show cause why the decision of 
the same Subordinate Judge given on Sep- 
tember 21, 1936, wherein'he refused to re- 
vise the decree in the suit, should not be 
set aside. The contention of the mortgagor 
with regard to this is that the decree does 
not, a8 far as the quantum of the property 
is concerned, give effect to the decision of 
the Privy Council. Lord Phillimore in deli» 
vering the decision of their Lordships in 
Bhola Nath Senv. Balaram Das (2), said: 

“Their Lordships having heard a full statement 
of the facts of the cage, and everything that could 
be urged by learned Counsel for the appellant, are 
satisfied that the decree appealed from must stand. 

There. are, in fact, on final examination but two 
points to be taken on behalf of the appellant.” i 

The first point we are not concerned with. 
The judgment proceeds : i 

“The second point taken (the point in question 
now) is that the decree ought only to have been 
made in respect of four annas of the property, and it 
has, ‘in fact, been made against sixteen annas. The 
answer to that is that those who say this have mis- 
construed the decree. There is nodoubt something 
in the language of the learned Judge of the High 
Court who delivered the judgment which would look 
as if he so thought, and possibly, as against the 
appellant ifthe Judge had so thought it might have 


been said, that a decree had been passed against 
him in respect of any interest he might have been in 


(1) 53 I A 197; 98 Ind. Oas, 499; AIR 1926 P O 
93; 6 Pat. 24, 24 AL J 765: (1926) M W N 591; 44 
O'L J 63,3 OW N 6900:24 L W 3904: 7PL T 
575; 31 O W N 58; 51M L J 781; 28 Bom. L R 1395 
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the sixteen annas; but however that may be, when 
the decree came to be carefully drawn up, it is quite 
clear that it only affects the four annas.” 


I have referred to the paper-book which 
was before their Lordships of the Judicial 
Committee when this matter was heard by 
them. Their Lordships had before them the 
plaint in the original proceedings. I have 
mentioned already that in the plaint the 
plaintiffs asked for the sale of the property 
described inSch. Ga. Their Lordships had 
before them the decree that was made in 
ie eda by the learned Judges which 
reads : 


“It is ordered and decreed that the decree of the 
lower Oourt be set aside and in lieu thereof it is 
hereby ordered that the case be sent back to that 
Oourt for the purpose of taking an account asto 
what: amount is due to the plaintiffs from the defen- 
dants under the mortgage bond dated September 
25, 1903, and for fixing a date within which that 
amount istobe paidand in the event of the 
defendants failing to pay to the plaintiffs the said 
sum so found due within the time fixed for 
bringing to sale the mortgaged properties (as 
mentioned in the plaint) in satisfaction of the 
amount so found due to the plaintiffs,” 


The preliminary decree and the final 
decree both bring to sale the properties 
mentioned in Sch. Ga. The plaint itself 
asked for the sale of the properties men- 
tioned in Sch, Ga, It has been contended 
here that the properties mentioned in 
Sch. Ga are not the same as the four 
annas share of the property. There is no 
evidence whatever in support of - that con- 
tention, In my view it is quite clear that 
the decree for sale in question carries out 
the order made by this Court on June 5, 
1917, which was considered and approved 
by their Lordships of the Privy Council 
and affirmed by them on appeal. In my 
Opinion, on this contention tke mortgagors 
have failed and the Rule must be discharg- 
ed. The appellants asked fora fresh sale 
proclamation to be published in any new 
Sale ordered. In my view that master does 
not come within the ambit of this appeal 
and we make no order on it. The result 
is that this appeal must be dismissed with 
costs, the hearing-fee being assessed at 
15 gold mohurs. The Rule is discharged 
but without costs. No order is necessary 
on the application in thealternative under 
s. 115, Civil P. O. 


Nasim All, J.—I agree that this appeal 
should be dismissed and that the Rule 
should be discharged. The objections of 
tbe appellant to the execution of the final 
morigage decree are two: first tbat the 
decree is incapable of execution, and 
secondly, that the application for execution 
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is barred by limitation. The arguments 
in support of the first-objection were tw - 
fold. First, that the final decree under 
exseution is 2 nullity inasmuch as the 
Subordinate Judge had no jnrisdiction to 
pass it during the pendency of the appeal 
against the nrelimimary decree ; secondly 
that even ifit was not a nullity when it 
was passed, it ceased to exist after the 
preliminary decree on which it was foun ded 
was superseded by the decree of their 
Lordships of the Judicial Committee, The 
line of reasoning adopted by the appellant 
in support of the first branch of the con- 
tention is this: Order XXXIV,r. 5, Oivil 


P.C. contemplatesthe passing of only one 


fina) decree in a suit for sale upon a 
mortgage. The essential condition to tae 
making of the final decree is the existence 
of a preliminary decree which is Anal 
and conclusive between the parties, When 
an appeal is preferred, it is the decree of 
the Appellate Court which is the final 
decree in the case. A final decree ina 
mortgage suit can, therefore, be passed 
only after tie disposal of the appeal against 
the preliminary decree. This contention 
wh-lly overlcoks O. XLI, r. 5, Oivil P. O. 
which provides that an appeal shall not 
operate as astay of proceedings under a 
decree appealed from, In mortgage suits 
the preliminary decree is what in tbe Oourt 
of Chancery would have been described 
simply as “the decree”, the final decree 
corresponding to the ‘‘order on further 
consideration.” The further proceedings 
ure proceedings under the preliminary 
decree and consist mainly of what Lord 
Hobhouse in Syed Muzhar Husein v. Bodha 
‘Bibi (3) described as “subordinate en- 
quiries”. The preliminary decree settles 
the rights of the parties. It contemplates 
a further decree to be made after the 
rights of the parties thus declared have 
been worked out by subordinate enquiries. 
The function of a final decree is merely 
lo restate and apply with precision what 
the preliminary decree has settled Tne 
presentation of an appeal from the pre- 
liminary decree does not take away the 
jurisdiction. of the Courtto take further 
proceedings and to makea final decree. 
The final decree when passed is capable of 
immediate execution and the appeal against 
the preliminary decree does not Operate 
as a stay of execution of the final decree ; 
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Talebali v. Abdul Aziz (4). I, theref 
hold that the AA a aes had 
jurisdiction to make the final decree during 
the pendency cf the appeal against the 
preliminary decree. 

In support of the second branch of the 
contention, the appellant relied on certain 
observations of Banerji, J. in ‘Gajadhar 
Singh v. Kishen§Jiwan Lal (5) which was 
considered by Viscount Dunedin in Jowad 
Hussain v Gendan Singh (1). These observas 
tions were made in connection with the 
question of limitation for an application 
for the final decree. I do not find anything 
in them to support the view that the 
final decree in a mortgage suit is wiped off 
after the preliminary decree has been 
affirmed by the Appellate Oourt. The 
plaintiff who gets a final decree during the 
pendency of the appeal against the preli- 
minary decree takes the risk of the final 
decree being reversed or varied if the pre- 
liminary decree is reversed or varied by 
the Appellate Court. But where the pre- 
liminary decree is affirmed, it is difficult 
to find any intelligible principle on which 
it can be said that everything done in 
pursuance of that decree is wiped off. If 
the final decree is be taken as destroyed 
as soon as the preliminary decree is 
affirmed by the Appellate Oourt, there will 
be no sense in the Rule embodied in 
O. XLI, r. 5,Q@ivil P. O. that an appeal 
shall not operate a8 a stay of proceedings 
under the decree appealed from. There is 
a right of restitution under se. 144, Civil 
P. ©. only when a decree is reversed or 
varied. There is no such right when ac- 
decree is affirmed. It would be a meaning. 
less superfluity to insist that after the 
preliminary decree in a partition suit or 
a suit for accounts has been affirmed by 
the Appellate Court the final decree made 
in accordance with the preliminary decree 
during the pendency of the appeal against 
the preliminary decree should be set aside 
the parties should be relegated to the posi- 
tion in which they were before the final 
decree was made, further proseedings for a 
final decree started de novo and a fresh 
final decree should be made, Such a proce- 
dure does not benefit either of the parties. 

It is true that in a mortgage sjit the time 
for paying the mortgage money as fixed by 
the preliminary decree may expire before 
the preliminary decree is affirmed in ap- 
aH SHO QB Se a AT Be G 
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peal, Butit isopen to tke appellant to ask 
the Appellate Court to extend the time 
though the Appellate Oourt is not bound to 
extend the time: Satindra Nath v. Jatindra 
Nath (6). In the present case the appellant 
did not do soas that would have saddled him 
with interest at a higher rate, namely at 
the bond rate for the extended period. I 
have not been able to discover any prine 
ciple or precedent to support the position 
that after a preliminary decree is affirmed 
on appeal, all further. proceedings in pur- 
suance of such- preliminary decree are 
destroyed, The second branch of the cone 
tention, therefore, alsoffails., 

There is another difficulty in the way of 
the appellant so far as this point is con- 
cerned, At an earlier stage of these execu- 
tion proceedings, the appellant filed a 
petition on December 19, 1934, under g, 47 
Oivil P. O,, raising this identical objection 
along with various other objections. The 
Subordinate Judge by his order dated 
September 7, 1935, rejected this application 
and ordered the execution to proceed. An 
appeal ë to this Court against this order 
was dismissed under O. XLI, r. 11, Civil 
P. O. Itis true that in the order of the 
Subordinate Judge there was no finding by 
the Subordinate Judge on this point. But 
there is nothing to show that the point was 
not abandoned at the time of the hearing 
of the application before the Subordinate 
Judge. At any rate, the order directing 
the execution to proceed necessarily includ- 
ed the rejection of the appellant's 
objection that the decree was incap- 
able of execution. When the ap- 
pellant appealed against the order of 
the Subordinate Judge to this Court, he 
took this objection again in his memoran» 
dum of appeal. But his appeal was dis- 
missed as has heen stated above. The 
appellant is, therefore, now precluded from 
raising this objection, again. The first 
objection, therefore, must beoverruled. As 
regards the second objection the contention 
of the appellant is that the present appli- 
cation is hit bys. 48, Civil P.O. as it is 
beyond 12 years from the date of the final 
decree. This argument is based on the 
fact that the final decree bears date 
November 9, 1916, and the present appli- 
cation for execution was filed on July 192, 


1934, The learned Subordinate Judge has 

(6) 62 I A 265; 157 Ind..Oas, 419; AI R 1935 
P O 165; 8 R: P O 27; 1985 O L R 505; 1935 -A 
L R 861; 1 B R 822; (1935) O W N 952 390 W 
N 1191; (1935) A L J 1005; 42.L W 474: 69 ML. J 
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held that the application is not barred as 
it is governed by Art. 153, Lim. Act. 
The preliminary decreas on which the final 
decree is based was affirmed by the Judi- 
cial Committee on August 10, 1922. If I 
am rightin my view that the effect of the 
order of the Privy Council is not to destroy 
but to affirm the final decree also, the 
present application comes under Art. 183, 
Lim. Act, and is not barred by limi- 
tation. Further the appellant is now pree» 
cluded from raising this question of limi- 
tation by the general principle of res 
judicata as this question was raised by him 
in his petition of objection under s. 47, 
Qivil P. O. filed by him before the Sub- 
ordinate Judge on December 19, 1934, to 
which reference has already been made. It 
was decided against him by the Subordinate 
Judge and the decision of the Subordinate 
Judge was affirmed in appeal by this Court. 
The decision in the present proceedings 
under s. 47 that the application is not 
barred by limitation is now final and bind- 
ing between the parties, The second objec- 
tion to the execution is also overruled. 

As regards the application for revision 
under s. 115, Civil P. O. the contention of 
the judgment-debtor petitioner is that the 
learned Subordinate Judge should have 
amended the final decree in the mortgage 
suit by stating that onlyan undivided one- 
fourth share of Sch. Ka properties as 
mentioned in the plaint of the mortgage 
suit is to be sold, The preliminary decree 
that bas been affirmed by the Privy Council 
states that the properties mentioned in 
Sch. Ga are to be sold. The plaint in the 
mortgage suit shows that Sch. Ga represents 
the one-fourth share of Sch. Ka properties 
after partition. The contention of the 
petitioner is that the Sch. Ga property is 
much in excess of the one-fourth share of 
Sch. Ka properties. This is a question of 
fact and ovght to have been raised when 
the final preliminary decree was made by 
the Privy Council. Further the learned 
Subordinate Judge has no jurisdiction to 
amend the decree of the Privy Council 
which affirmed the decree of this Court. 
The order of the Subordinate Judge cane 
not, therefore, be revised under s. 115, Civil 
P. O. 


D. Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 467 
of 1938 
November 17, 1939 
Hareres, O. J. AND gave, J- 
Tus BANK oF BIHAR, LTD.—PLAINTIPE— 
APPHLLANT 


versus 


OVITAVE CHATTARJI AND aNoTHER— 


DerenDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 14, 15, O. II, r. 2—Charge created on property— 
Ohargee, whether can bring suit for money in firat 
place and subsequently another suit to enforce charge 
—Deed—Construction — Deed held created charge— 
0. XXXIV, rr. 14 and 15, held appliedto case and 
subsequent suitto enforce charge was not barred by 
0. II,r. 2 

A chargee may bring a suit to recover the money 
charged on immovable property and may subsequent- 
ly bring a suit to bring that immovable property to 
sale in satisfaction of his decree, A chargee cannot, 
on obtaining a money decree, execute that decree 
against the charged property. He must by a sub- 
sequent suit, bring the charged property to gale. 
Order XXXIV, rr. 14 and 15, Civil P. O., are an 
exception to the general rule laid down in O. II, 
r.2. [p. 223, cols, 1 & 2.) 

The plaintiff bank appointed one A asa manager 
of one of their branches. Before taking up duties, A 
executed document which referred to the agreement 
between him and the Bank to furnish security upto 
Rs. 4,000 for due and proper discharge of his duties 
and stated “that in pursuance of the agreement and in 
consideration of the said post of manager.. .ssseeesse:.. bhe 
said A doth hereby grant, convey and transfer unto 
the said Bank or its successor-in-office his house 
named ‘Kirk View’ sae ee Valued at Rs. 4,000 
e. eeelO have and to hold as security for the 
said post of manager............ provided always that in 
the event of theremoval of the said A from the post 
of manager, by resignation, dismissal, death or other- 
wise, thesaid Bank shall reconvey the kebala of the 
aforesaid house unto and to the useand possession of 
the said A.” A was subsequently discharged on 
account of his misconduct and the Bank brought a suit 
to recover from A the amount of loss caused by his 
misconduct and obtained a money decree, On the 
death of A the Bank brought a suit against his sons 
to recover the balance due onthe decretal amount 
claiming to realise the amount out of the house charged 
by the document : 

Held, that on proper construction the document 
- created a charge on the house to the extent of 
Rs. 4,000 and the house was held by the Bank as 
security for any sum which might become due from 
the manager tothe Bank as the result of misconduct, 
neglect, or such like. [p. 222, col. 2.] 

Held, also that the provisions of O. XXXIV, rr. 14 
and 15 applied to the case and the Bank was entitled 
to bring a suit for money inthe first place and sub- 
sequently to bring a suit for enforcement of the charge 
and O. IÍ, r. 2, did not apply. 38 Ind. Oas. 791 (1) and 
88 Ind. Cas. 923 (2), distinguished. [p. 224, col. 1.) 


A. from a decision of the District Judge 
of Gaya, dated May 10, 1938. 


Messrs. Rai Gurusaran Prasad, Ramnan- 
dan Prasad and Girijanandan Prasad, for 
the Appellant, 
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. Messrs. B.C. De and Rajkishore Prasad, 
for the Respondents. 


Harries, C. J.—Thisis a plaintiff's appeal 
from concurrent decrees of the Courts 
below dismissing the suit for enforcement 
of a certain charge. 

The facts of the case: can be shortly 
stated as follows: The plaintiff Bank 
apprinted Ashutosh COhattarji, the father 
of the contesting defendant, as manager 
of their Gaya Branch. Ashutosh Ohattarji, 
before he took up kis duties, executed on 
July 19,1918, a document which is merely 
described as an indenture. The docu- 
ment opens with a recital in these 
words : 

“Whereas the said Babu Ashutosh Ohattarji 
agreed that on being appointed manager of the 
Bank of Bihar, Gaya Branch, on a salary of seventy- 
five (Rs. 75) per mensem he, the said Babu Ashutosh 
Ohattarji, would furnish security to the aforesaid 
Bank of Bihar; Ltd., amounting to the value of 
Rs. 4,000 (Rupees four thousand) for the due and 
proper discharge of his duties and whereas the 
said post of manager of Bank of Bihar, Ltd., Gaya 


Branch, on a salary of Rs, 75 (seventy-five) has 
been conferred on him.” 
Then follows: 
“This Indenture witnesseth that in pursuance of 
the aforesaid agreement and in consideration of the 
said post of manager............the said Babu 
Ashutosh Chattarji doth hereby grant, convey and 
transfer unto the said Bank of Bihar, Ltd, or its 
successor-in-office his house named ‘Kirk view’ 
ewo eee Valued at Rs, 4,000 (rupees four thousand) 
and all the estate, right, title and interest of the 


said Babu Ashutosh Chattarji.........in the said 


house andevery part thereof. To have and to hold 
as security for, the said post of manager...... 
provided always that in-the event of the removal 
of the said Babu Ashutosh Ohattarji from the post of 
manager, Bank of Bihar, Ltd , Gaya, by resignation, 
dismissal, death or otherwise, the said Bank of 
Bihar, Ltd., Patna, or its - successors-in-office 
shall reconvey the kebala ofthe aforesaid house unto 
and tothe use and possession of the said Babu 


‘Ashutosh Ohattarji .....ss00 e 


The document was: registered, and 
Ashutosh Ohattarji took up the post of 
manager. On May 15, 1824, Ashutosh 
Ohattarji was discharged, and in the year 
1926 the plaintiff Bank brought a suit 
against him in the Oourt of the Subordis 
nate Judge for accounts and for amounts 
due in respect of losses suffered by the 
plaintiff Bank through the conduct of 
The litigation had 
a comewhat long history, but eventually 
on February 23, 1930, an award was 
made io favour ofthe plaintiff Bank by 
Babu Rajendra Prasad for Rs. 4,500 with 
future interest ai six per cent. per annum. 
‘The dispute had during itg course been 
referred to Babu Kajendra Prasad asthe 
sole arbitrator. On March 21, 1931, this. 


999 


award was filed in Oourt and a decree 
passed in its terms. The plaintiff Bank 
realised various sums from time to time 
and in the year 1934, Ashutosh Chatterji 
died. The present suit was filed on 
February 25, 193, against the defendants 
who were the sons of Ashutosh Chatterji. 
The claim was for Rs. 4,864-6-6, being 
the balance due on the decretal amount, 
and the plaintiff claimed that this amount 
should be realised out of the house, which 
it wassaid was charged by the document 
of July 19,1918, to which I have already 
made reference. 

Tte defendants resisted the suit on a 
number of grounds: but it is only necese 
Sary to consider two of them in this appeal. 
It was said that the document created 
neither a mortgage nor a charge and 
further that the suit was barred by reason 
of the provisions of O. If r, 2 of the Oivil 
Both the lower Oourts came to the con- 
clusion thatthe document did not create 
a simple mortgage: but neither Oourt 
appears to have considered whether the 
document created acharge. Further both 
the Courts were of opinion thatthe suit 
was barred by reason of O. II, r. 2, and 
accordingly dismissed the plaintiff's claim 
in its entirety. 

Mr. Rai Gurusaran Prasad on behalf of 
the appellunts has argued, in the first 
place, thatthe document of July 19, 1918, 
clearly creates a charge. Heis prepared 
to concede for the purposes of his argu- 
ment that the drcument does not create a 
simple mortgage, and it is, therefore, uns 
necessary to consider that aspect any fur- 
ther. A“charge” is definedins. 100 of the 
T. P. Act in these terms: 

“Where immovable property of one person is by 
act of parties or operation of law made security for 
the payment of moneyto another, and the transac- 
tion does not amount toa mortgage, the latter person 
is said to have a charge on the property, and all the 
provisions hereinbefore contained which apply to 
a simple mortgage shall so far as maybe, apply to 
such charge.” 


On Behalf of the appellant, it is said 
that this house belonging to Ashutosh 
Chatterji was by act of parties made 
security for the payment of money to the 
Bank, It was made security for the pay- 
ment of any sum which might become 
due from Ashutosh Ohatterji to the Bank 
by reason of his failure to discharge his 
duties in a due and proper manoer. 
Mr. B C. De, on the other hand, has argued 
that the dccument dres not create a charge, 
because the property is not made securi- 
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ty for the payment of money to the 
Bank. | 


The document is not very happily drafted, 


“but when it is read as a whole, it is in 


mv view,clear that the intention of the 
parties was that the house in question 
should be held by the Bink as security 
for any amount up to Rs. 4,000, which 
might become due from Ashutcsh Ohatterji 
to the Bank by reason of his misconduct 
or failure to discharge his duty. The 
opening recital, in my view, makes it 
Clear that sach was the intention, In the 
recital it is said that Ashutosh Chatterji 
agreed that he would furnish security 
to the value of Rs, 4,000 for the due and 
proper discharge of his duties. In the 
body of the document he then conveys and 
transfers tothe Bank the house named 
“Kirk View” which the Bank was to have 
and to hold as security for the said post 
of manager. In other words, they were 
fo have and to hold the house as security 
for the due performance by Ashutosh 
Chatterji of his duties as manager. The 
concluding portion of the document does 
raise difficulties, because there is a pro- 
vision that inthe event of the removal of 
Ashutosh Ohatterji from the post of 
manager by resignation, dismissal, death 
or otherwise, the Bank shall reconvey 
the kebala of the aforesaid house unto 
and to the use and possession of the 
said Babu Ashutosh Chatterji. It has 
been urged that no security could have 
Deen contemplated because the Bank were 
bound to return the kebala to Ashutosh 
Chattarji the moment he was dismissed. 
If Ashutosh Chatterji bid been dishonest, 
dismissal would have inevitably followed 
on such dishonesty being diecovered If 
this document is read literally, the moment 
diemissal occurred as a result of dishones- 
ty, the Bank were bound to surrender their 
Security to the dismissed servant. In my 
view such ameaning cannot be given 
to this provision, and it must be read 
in thelight of the earlier provisions. In 
my view what the document as a whole 
means isthat the house was to be held 
by the Bank as security for any sum which 
might become due from the manager to 
the Bank as the result of misconduct, 
neglect or such like. If, on, the other 
hand, no sum was due from the manager 
to the Bank, the former would be entitled 
to the return of his security the moment 
he: left their employ. The document cans 
not mean that the manager would be 
entitled to the return of the security when 
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‘he had been dismissed for dishonesty of 
such like. 

Though, as I have said, the document is 
not very artistically worded, it dces, in 
my view, make the house “Kirk View" 
a security forthe payment of money to 
the Bank and acc rdingly does create a 
charge in favour of the Bank, 

Neither of the Oourts below has cone 
sidered this aspect of the case. It appears 
to have been argued before them that the 
document constituted a simple mortgage, 
and the Courts below came to the conclusion 
that asit was not a simple mortgage 
the claim was bound to fail, It is, how- 
ever, Clear that the plaintiff's claim can 
succeed even if the document does fall 
short of a simple mortgage provided it 
amountsto a charge, 

Both the Courts below were also of 
Opinion that the suit was barred by 
reason of the provisions of O. II, r. 2 of the 
Civil P.O. The Oourts came to the cone 
clusion that assuming the document created 
a security, the plaintiff should have sought 
to enforce the security when it instituted 
proceedings in the first place. The Courts 
came tthe conclusion that as the plaintiff 
had failed to ask for the enforcement 
of its security in the proceedings which 
culminated in the money decree, he could 
not bring subsequent proceedings for such 
enforcement. If, however, this document 
created a charge, O. II, r. 2, could not, in 
my View bar the suit. It is expressly pro- 
vided by O. XXXIV, r. 14, that : 

“Where amortgagee has obtained a decree for 
the paymentof money in satisfaction of a claim 
arising under the mortgage, he shall not be entitled 
to bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement 
of the mortgage, and he may institute such guit 


Tot jalakan ding anything contained in O, II, 
e 


Order XXXIV, r. 15, provides that all 
provisions contained in O. XXXIV which 
apply to a simple mortgage shall, so far 
as may be, apply to a charge within the 
meaning of s. 100 of the T. P. Act, 1882, 

By reason of the provisions of O. XXXIV, 
r,14, a simple mortgagee may obtain a 
money decree in respect of the sum 
secured by the mortgage. If he does, he 
may subsequently bring a subsequent 
suit to realise the amount of his decree 
by sale of the mortgaged property, and 
O. II, r. 2, is expressiy stated to be no 
bar tosuch a suit. By reason of O. XXXIV, 
T. 15, the same provisions apply to a 
chargee. A chargee may bring a suit to 
recover the money charged on immovable 
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property gand may subsequently bring a 
suit to bring that immovable property 
to sale in satisfaction of his decree. Neither 
a mortgageé nor a chargee can, on obtain- 
ing a money decree, execute that decree 
against the mortgaged or charged pro- 
perty. They must, by a subsequent suit, 
bring the mortgaged or the charged proe 
perty to sale. Order XXXIV, rr. 14 and 15, 
are an exception to the general rule 
laid down in O. II, r. 2. Both the lower 
Courts have omitted to consider the effect 
of O. XXXIV, rr. 14 and 15. Mr, Rai 
Gurusaran Prasad has contended that the 
plaintiff Bank could, in the first place, 
institute a suit torecover the amount of 
money, which was a charge on the pros 
perty, and later bring a suit for sale of the 
property to satisfy that amount. Mr, 
B, ©. De, on behalf of the respondents has 
conceded that in certain circumstances à 
chargee May bring, first, a money suit 
and then a suit for sale of the property; 
but he has urged that the chargee can 
only do sə where the liability to pay the 
money and the security is created by the 
same document. He has contended that if 
the document in question in this cage 
created a charge, it did not create the per- 
sonal liability of Ashutosh Chatterji. 
Mr. De has stated that that liability was 
the creature of the common liability and 
had nothing whatsoever to do with the 
document. Accordingly he has argued 
that as the personal Jiability and the liabili- 
ty of the property were not created by 
the same document, the plaintif was bound 
to ask forsale in tke first suit. Mr. De 
has stressed thit O. XXXIV, r. 14, only 
applies where a mortgagee or chargee has 
obtained a decree for the payment of 
money in satisfaction of a claim arising 
under a mortgage. Hesuys that the decree 
must bein respect of aclaim created by 
the mortgage or charge. The words, how- 
ever, are “obtained a decree for the pay- 
ment of money in satisfaction of a claim 
arising under the mortgage.” When the 
plaintiff sued Ashutosh Ohatterji in the 
earlier suit and obtained a decree for only 
Rs. 4,000, it certainly obtained a decree for 
the payment of money in Satisfaction of a 
claim arising under the charge. The pro- 
perty was charged with the payment of 
money due from Ashutosh Chatterji to the 
Bank by reason of the former’s misconduct 
of neglect. It was in respect of that money 
that adecree was obtained, and in my 
View, it was clearly a decree for the payment 
or money in Satisfaction of a claim arising 
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under the charge, If that money had been 
paid, the charge would clearly have been 
extinguished. In my judgment the pro- 
visions of O. XXXIV, rr. 14 and 15, clearly 
apply to this case, and the plaintiff Bank 
was entitled to bring a suit for money in 
tke first place and subsequently to bring 
a suit for enforcement of the charge. 

Mr. Dein support of his argument has 
relied upon a number of cases, and I will 
refer to the most important of them. 
In Raja Braja Sunder Deb v. Sarat Kumari 
(1), it was.held that where a decre had 
been obtained to the effect that the plaintiff 
was to get maintenance at a certain rate 
and that the allowance decreed would be a 
charge on certain properties named, the 
properties could be bronght to sale in 
execution of the decree and there was no 
need for asuit for sale. Mr. De relies upon 
thiscase as authoriry for his ccntenticn 
that after the plaintiff obtained the money 
decree, his remedy was execution of that 
decree against the house in question or 
any other property of Ashutosh Chatterji. 
There is a great difference between the 
facts of the case now before the Court and 
the case of Raja Braja Sunder Deb v. 
Sarat Kumari (1). In the latter case, there 
was nocharge created before the decree 
‘was obtained. There was merely a 
liability for maintenance. The decree, 
however, fixed that liability and created the 
charge, and what the Court held was that 
it was unnecessary to bring a subsequent 
suit to enforce that -charge as it was the 
creature cf the decree itself. Such a 
charge, the Court held, could be enforced 
in execution of tne decree. ue learned 
Judges pointed out that where a charge is 
created by the decree itself the case is not 
within O. XXXIV, rr. 14 or lo. The word- 
ing of those rules suggests that there isa 
charge in existence before the money decree 
is obtained, The case of Raja Braja Sun- 
“der Deb v. Sarat Kumari (1), therefore 
can beof no assistance waatsoever to the 
lespondents in this case. 

Anotuer case relied upon by Mr. De 
-was the case of Hari Sankar Rai v. Tapai 
Kuar (2). This case foilowed tne earlier 
-case in kaja Braja Sunder Deb v. Sarat 
„Kumari (1), to which | have made refer- 
-ence. Here again the Court neid that a 
-deciaratory decree cıeat'ug a charge for 
-maiıntënance could be executed without a 


(i) 2 P L J 55; 33 Ind, Oas, 791; (1917) Pat. 07;3 P 
-L W 202; Al RB 1916 Pat. 252, 
. (274 Pat. 693; 88 Iad. Oas. 9236 PLT 802; AIR 
-1926 Pat, 31. 
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separate suit andthe decreé-holder could ` 
bring the properties charged to sale 
through the agency of the execution Court 
without first having resort: to a suit under 
the provisions of 8.67 ofthe T. P. Act. 
This caseis of no assistance to Mr. Da, 
because it only applies to charges created 
by a decree itself and has no application 
to cases where a charge is created before 
the decree is obtained. 

In my viewas there was a charge in 
this case to secure monies dus from Ashu- 
tosh Chatterji to the Bank, the Bank could, 
in the firat place, sue to recover those 
mcries, and, on failure to obtain s i\tisfaction, 
could bring a subsequent suit to enforce 
their charge, The Courts below were, in 
my View, wrong in dismissing the plaintiff's 
claim, which, in my judgment should have 
been decreed tothe extent of Rs. 4,000 
which is the limit stated in the deed of 
security. 

I would, therefore, allow this appeal, set 
aside .the decrees of the lower Courts and 
decree the plaintiff's claim, to the extent 
of Rs. 4,000. Let a preliminary decree 
be drawn up in the ordinary form of a 
charge decree allowing three months for 
payment. The preliminary decree will be 
for the payment of four thousand ~upees 
and no interest or costs will be added to 
that sum. The plaintiff Bank is entitled 
to costs in this Oourt and in the Oourts 
below, but such costs are not to be added 
to the four thousand rupees and are not to 
be charged on any property. 


Dhavie J.—I-agree. 
8. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Revision Case No, 831 and 
Petition No. 733 of 1938 
March 7, 1939 

; LAKSAMANA Rao, J. 
AKELLA RAMA KRISANAYYA— 
PETITIONER 
versus — 
DEVULAPALLI SKEPHAMMA— 
RESPONDENT. 
Criminal Procedure Code (Act V of 1:98), 8. 517 — 


Order disposing property under s. 517 made in pro- 
perty register without hearing parties, propriety 
0 


An order disposing the property under s. 317, 


‘Criminal P. O., not made on ihe application of any 


party and after notice but made in the property 
register probably at the instance of the office cannot 
be upheld. 
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Or. R. Oase and P. from an order of the 
Court of Session, East Godavari Division 
at Rajahmundry, dated September 22, 1938. 


Mr. V. Viyanna, for the Petitioner. 


Mr. K. Bhimasankaran, for the Respon- 
dent. 


The Public Prosecutor, for the Orowa, 


Facts.—The petitioner and four others 
were Charged with having murdered the 
petitioner's wife and were acquitted by the 
Sessions Judge, Jewels belonging to the 
wife were seized by the Police and on the 
petitioner applying for delivery of the jewels 
it was pointed that orders were already 
passed ordering delivery to the mother of 
the deceased, It was found thatthe order 
disposing the property under s, 517, Orimi- 
nal P. O., was not made on the application 
of any party and after notice but was made 
in the property register probably at the 
instance of the office. It was against this 
order that the petitioner filed this revision 
petition. ; 

. Order.—The order was passed in the pro- 

perty register without hearing the parties 
and it cannot be upheld. It is, therefore, set 
aside and the application of the petitioner 
for return of the property to him will be 
dealt with according to law. 


N.-D, Order set aside. 


: PATNA HIGH COURT 
Letters Patent Appeal No, 4 of 1939 
August 4, 1939 
HARRIES, O. J. AND FAZL Att, J. 
RAMJAN ALI— APPELLANT 
l VETSUS 
Khawaja MEER AHMED SETH[— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Signature, 
what constitutes—Name of debtor written by person 
with authority todoso and acknowledge debt—If 
sufficient—~Person held was authorised to make 
acknowledgment. 

Section 19, Lim. Act, does not draw any distinc- 
tion between a person who is literate and one who 
is not literate. In either case, an acknowledgment 
signed by an agent with his authority would be 
enough. The section also does not say as to what 
should be the form of the signature, and it is now 
well-settled that if the name ofthe debtor is in- 
troduced into the document of acknowledgment in 
such a way as to show taat the acknowledgment 
was intended to be his own, such a name whether 
written or printed would constitute his signature 
within the meaning of the expression as used in 
93.19, Thus itis not necessary that the name 
should be written by the debtor himself, It is 
sufficient if it is written bya person acting with 
authority to write his name and to acknowledge the 
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debt in question. Mathura Das v. Babu Lal (D, 
relied on, 


Where a letter acknowledging debt is written by 
a person at the instance of and on the instructions 
given by the debtor and the debtor has got it duly 
Posted to the address of the creditor, these cir- 
cumstances clearly indicate that the writer had been 
duly authorized to make the acknowledgment. 


L. P, A. from the decision of Manohar 
Lell, J., dated December 6, 1938, 


Mr. K. K. Banarji, for the Appellant, 


Mr. Gholam Muhanmad, for the Respon- 
dent. 


Fazi All, J —This is an appeal under tha 
Lattera Patent from a decision of Manohar 
Lall, J. in a second appeal affirming the 
decision of the Courts below in a suit based 
on a bond executed by defendant No. 1 in 
favour of defendant No. 2 on June 19, 193), 
The bond having been duly assigned by 
defendant No, 2 in favour of the plaintiff, 
the latter brought this suit on March 23, 
1934, to recover the sum due under it, The 
only question which arises in this second 
appeal is whether two letters, Exs. 1 and 1 
(a) dated September 23, 1933, and Janu- 
ary 25, 1934, respectively, constitute a valid 
acknowledgment of the liability of defene 
dant No, lso as to extend the period of 
limitation for the suit which would other- 
wise have been barred. Admittedly thase 
letters were written not by defendant No. 1 
but by one Rahmat Ali; but both the trial 
Court and the lower Appellate Court found 
that Rahmat Ali wrote these letters atthe 
instance of and on the instructions given 
by defandant No, 1, and defendant No. 1 
had these letters duly posted to the address 
of defendant No. 2. Boththe Courts held 
upon these facts that these letters constitute 
ed a valid acknowledgment of liability so 
asto bring the case under s.19, Lim, Aci, 
and this view has been upheld by the Jearn- 
ed Judge of this Court on second appeal, 

The learned Advocate for the appellant 
contends that these letters do not coastitute 
a valid acknowledgment, frst, because they 
were not signed by defendant No.1 him- 
gelf although there is evidence to prove 
that he could make his own signature ; and 
secondly, because Rahmat Ali was .not duly 
authorized to acknowledge the debt due 
under the bond. Ft is true that the letters 
hava not been signed by defendant No. 1; but 
the question as to what constitutes a signa- 
ture under s. 19, Lim. Act, has been cone 
sidered in a series of cases by thee Indian 
High Courts, and there is a consensus of 
opinion that if upon a document which pur- 
ports to be an acknowledgment of liability 
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there appears the name of the debtor, and 
this name is introduced under his authority 
with a view toauthenticate the document, 
such adocument would be a valid acknow- 
ledyment of his liability. This view is very 
lucidly set out in the judgment delivered 
by the learned Chief Justice of the Allah- 
abad High Court in Mathura Das v. Babu 
Lal (1), and it has been reiterated in a 
humber of subsequent decisions. The 
learned Ohief Justice in the case referred to 
above observed as follows: 

“The Act does not require that the signature 
should be at the foot or in any particular part of 
the document, and in our judgment, whenever the 
maker of an instrument or his agent acting with 
authority introduces the name of the maker with 
a view to authenticate the instrument as the in- 


strument of the maker, such an introduction of the 
name is a sufficient signature.” 


Thus it is not necessary that the name 
should be written by the debtor himself, It 
is sufficient if it is written by a person 
acting with authority to write his name 
and to acknowledge the debt in question. 
Explanation 2 tos. 19, Lim. Act, clearly 
states that for the purposes of the section 
‘signed’ means signed either personally or 
by an agent duly authorized in this behalf, 
It is contended that defendant No, 1 being 
_literate, could have signed the letters him- 
self; but the section, as it stands, does not 
draw any distinction between a person who 
is literate and one who is not literate. In 
either case, an acknowledgment signed by 
an agent witb his authority would be 
enough. The section also does not say as 
to what should be the form of the signature, 
and it is now well-settled that if the name 
of the debtor is introduced into the docu- 
ment of acknowledgment in such a way as 
.to show thatthe acknowledgment was in- 
tended to be his own, such a name whether 
written or printed would constitute his 
signature within the meaning of the expres- 
sion as used in 8. 19, Lim. Act. This view 
is alsoin consonance with the view taken 
in a number of English decisions. The 
effect of these decisions is stated thus in 
Addison on Oontracts, Edn. 11, p. 41: 

“If the party has recognized and adopted his 
printed name or signature for instance, by sanction- 
ing or permitting the distribution of printed hand- 
bills, or printed particulars of sale, in which his 
name appears, there has been a signature by an agent 
duly authorized, upon the principle that the sub- 
sequent sanction or adoption of the printed name 
or signature is equivalent to an antecedent authority 
to the printer to print it.” 

The second objection which has been put 
forward cn behalf of the appellant is equally 


untenable, “As I have already stated, it ha f 
(1) 1 A 683. 
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been found by the Oourts below that the 
letter was written by Rahmat Ali at the 
instance of defendant No.1 and upon hia 
instructions. It has also been found that it 
was defendant No. 1 who caused the letter 
to he posted to the address of defendant 
No. 2, These circumstances clearly indicate 
that Rahmat Ali had been duly authorized 
to make the acknowledgments in question. 
In my opinion, the View taken by Manohar 
Lall, J. is perfectly correct, and I would 
therefore dismiss this appeal with custs. 


Harries, C. J.—I agree. 
8. Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Revision No, 324-B of 1939 
September 13, 1939 
M AOKNEY, J, 

U +O HNYIN—AppPLicant 
Versus 
U TUN THAN—RESPONDENT 
Penal Code (Act XLV of 1860), s. 500—Use of 
the expression “‘ topsy-turvy ` in relation to com- 
plainant in a newspaper article, held; amounted to 
defamation. | 
A newspaper editor wrote an article in his 
newspaper wherein he pointed out the inconsisten- 
cies of the complainant’s conduct in regard to the 
question of acceptance of ministerial office. The 
writer drew and’ published the inference that the 
complainant was altogether inconsistent and “topsy- 

turvy :” 
Held, that the use of such expressions as “ topsy- 
turvy ” was defamatory. 


Or. R. from the order of the Second 
Additicnal Magistrate, Rangoon, dated 
June 26, 1939. 


Mr. E. Maung (1), for the Applicant. 


Order.—The applicant is the editor of 
a paper called The Sun. He has been 
convicted under s. 500, I. P,O., in respect 
of two charges. The matter compiained 
of in the first charge is as follows ; 

“A man of the type of great friend U Tun 
Than who is in the habit of thus acting so inconsis- 
tently and in 2 topsy-turvy manneT......topsy-turvy 
master U Tun Than," | 

The matter complained of in the second 
charge is: l 

“If he isa person having sense of shame, he should 
commit suicide.... It must be that he hasno sense 
of shame.... He has no regard for superiority in 
qualities and superiority in age—has an inclination to 
crush.” ; 

These two passages occurred in two 
different articles published in the news- 
paper The Sun. The Magistrate states 
that the articles were counter-attacks 
on U Tun Than because he had publish- 
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ed a certain article in his newspaper 
Progress on May 31, 1939. The learned 
Counsel for the applicant admits that there 
is nothing to say in regard to the matter 
set out in the second charge. That is 
Clearly defamatory and was made without 
sufficient justification. The learned Counsel, 
however, contends that the matter set out 
in the first charge is not defamatory. I 
have had the whole of the article trans- 
lated in which this passage appears. The 
article begins by saying : 

“From the fact that great friend U Tun Than is 
often writing falsely and unlawfully in the newspaper, 
of which he is the editor, against those who had 
been his opponents formerly and those connected with 
them (like enmity that began at school), it is clear 
that he is writing and making attacks personally 
through hatred.” 

The rest of the article then proceeds 
to relate an incident at the Municipal 
Office which in the writer's opinion reflect- 
ed no credit on U ‘l'un Than, Tne writer 
then went on to discuss U Tun Than's 
attitude towards Dr. Ba Maw at the time 
the latter was Premier of Burma. The 
writer remarks that U Tun Than was one 
of those members of the Association of 
Editors whose policy was that ministerial 
office should not be accepted, It was pointed 
out that U Tun Than's conduct vis-a-vis 
Dr. Ba Maw was inconsistent with the 
attitude which he had thus taken. Thus 
the writer says: 

“The newspaper Progress, managed and edited 
bya man of the type of great friend U Tun Than 
who is in the habit of acting so inconsistently 
and in a topsy-turvy manner, is clumsy and non- 
sensical......... One feels glad as a newspaper of 
the. name of Progress has appeared, However if 
it is left in the hands of topsy-turvy sayagyi U Tun 
Than, there will be no progress for Progress.” 

In my opinion if the writer had contented 
himself with pointing out the inconsistencies 
of U Tun Than's conduct in regard to the 
question of acceptance of ministerial office, 
he would have committed no offence. He was 
not content with doing thst, but from this 
solitary instance he drew and published the 
inference that U Tun Than was altogether 
inconsistent and “topsy-turvy.” The use of 
such an expression as “master of topsy- 
turvy” is obviously defamatory and not 
justified by what tne writer had previously 
written, I am not therefore disposed to 
interfere with the order of the Magistrate; 
I might add that had L been of the opinion 
that the first charge was not sustainable, 
I think I should have felt compelled to 
call upon the applicant to show cause why 
his sentence in respect of the second charge 
should not have been enhanced, because it 
appears to me that the publication of 
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such scurrilous articles as these in a news- 
paper should be discouraged most emphati- 
cally. I consider that tha appellant has 
been dealt with very leniently. I hope 
that he will not commit such an error 
again. I note that the learned Magistrate 
took into consideration the fact that the 
articles complained of were published by 
way of counter-attack to that previously 
published by the opposite party. Ihave no 
means of knowing whether that article was 
defamatory. Presumably if it had been, there 
would have been 2 prosecution. This appli- 
cation is dismissed. . 


D. Application dismissed: 





PATNA HIGH COURT 
Criminal Appeal No, 187 of 1939 
December 15, 1939 
Haretgs, O. J. AND Mgezpirs, J. 
FEROZE KAZ AND 0THRRS—APPALLANTA 
Versus 
EMPEROR—Oppostta Party 

Oriminal Procedure Code (Act V of 1898), aa. 256, 
342 — Magistrate asking accused to produce defence 
witnesses before examination of all prosecution wit- 
nesses and examination of accused—Accused examin- 
ed after argumenis, on date of judgment — Provedure 
held vitiated trial — Proper time ‘of examining ac- 
cused and calling upon them to produce witnesses— 
Criminal trial—Re-trial ey between parties— 
Court doubtful as to value of evidence adduced upon 
re-hearing—Re-trial is dangerous. AH 

The accused are not bound to summon theirwibt- . 
nesses or to produce them until they themselves have 
been examined. They cannot be called upon to produce 
defence witnesses until the case for the prosecution 
has been completed. The Oourt must examine the 
accused at the end of the cage for the prosecution and 
before he is called upon for his defence. |p, 229, 
col. 2; p. 230, cols. 1 & 2 ] 

Where the Magistrate calls upon the accused to 
produce defence witnesses on the day on which some 
of the prosecution Witnesses are to be examined and 
on their failure to do so on that date adjourns the 
case for arguments and after hearing the arguments 
adjourns the case for judgment and examines the ac. 
cused under s, 312, Oriminal P. O, on the day on 
which he delivers a considered judgmen b, the waole 
trial is vitiated. In such a case, there is a danger 
that the Magistrate must have made up his mind in 
the case before examining the accused, a 

When there is enmity between the parties in the 
case, and the Oourt is doubtful as to the value of any 
evidence adduced upon a re-hearing of the case it 
would be dangerous to order a re-hearing. |p. 23], 
col, 2.) ane | 

Or. A. from a decision of the Magistrate, 


First Class, with powers uaders. 30, Cri- 
minal P, O, Purulia, dated July 24, 1939. 


Messrs, S. M. Gupta and 9. C. Chakra- 
varty, for the Appellants. ° 

The Assistant Govt. Advocate, for the 
Orowa, 
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Harrles, C. J.—The three appellants 

eroze Kazi, Mangal Bouri and Rabi Bouri, 
were tried by a learned Magistrate having 
powers under s.30 of the Criminal P. C. 
upon a charge of rape. They were found 
guilty under s. 376 of the I. P. O. Feroze 
Kazi was sentenced to five years and six 
monthe’ rigorous imprisonment and was also 
ordered to pay a fine of Rs. 60; Mangal 
Bouri and Rabi Bouri were each sentenced 
to aterm of four years and six months’ 
rigorous Imprisonment, Against these con- 
Victions and sentences, the appellants have 
preferred the present appeal. 

The case for the prosecution can be short- 
ly stated as follows. BhimiBourin, a young 
girl of about fifteen years of age, was in her 
father’s house in the late afternoon of March 
l, 1939. Her father had gone to another 
village in connection with some marriage, 
whereas her mother had gone out to sell 
milk, The only person in the house with 
Bhimi Bourin was a young child, Accord- 
ing to the prosecution, the appellants, 
Feroze Kazi, Mangal Bouri and Rabi Bouri, 
entered the house, seized Bhimi Bourin and 
wanted to have sexual intercourse with 
her. She attempted tostruggle, whereupon 
Rabi and Feroze stuffed a cloth in her 
mouth. Mangal, it is then alleged, threw 
her down on her back and Feroze Kazi 
had sexual intercourse with her by force. 
After that Rabi held the girl when Mangal 
ravished her and :ater Mangal held her so 
that Rabi could ravish her. After the appel- 
lants had left the house, this little girl 
managed to raise a cry which brought a 
number of villagers to the scene. She was 
found to be bleeding freely from her pri- 
vate parts and was obviously in a very 
distressed condition. Sometime after her 
mother arrived. According to the prosecu- 
tion, the girl told Jainul (P. W. No. 4) 
that the three appellants had raped her, 
and according to the girls mother, Peli 
Bourin (P. W. No. 11). the girl said that 
she had been raped by Feroze. 

At about 10 P. m. Budhu Bouri, a cousin 
of the girl, made a report at the Para 
Police Station, and in that report he states 
that he had heard that his sister had been 
Tavished by the people of Hariharpur and 
that these people were preventing the 
girl coming to the thana and were trying 
to settle the matter amicably, He men- 
tions that the occurrence took place in 
the evening when the girls father was 
away, and it is aleo said that he could 
not name the people who ravished the girl. 
A Police Constable was ordered to proceed 
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to Hariharpuir dnd to bfing the girl to 
the Police Station. 
and later the girl, who was still in a 
very distressed condition, was brought to 
the Police Station where she made a state- 
ment. Police investigation began and in 
due course the three appellants were 


_ arrested and brought to trial. 


The case was heard by Mr. A, N. Ohakra- 
varty, a Magistrate of the First Olass exer- 
cising powers under s. 30 of the Oriminal 
P, 0, He eventually came to the conclu- 
sion that the case had been established 
against all three appellants and coavicted 
and sentenced them in the manner in 
which I have already indicated. 

Mr. S. M. Gupta, who has appeared on 
behalf of the appellants, has contended 
that the convictions cannot be maintained 
upon the merits, and in my view, there 
is certainly considerable force ia this con- 
tention in the cases of Mangal and Rabi. 
The evidence against these two appellants 
is not very convincing. As I have stated, 
Budhu, a cousin of the girl, who made 
the first report at the thana, stated that 
he did not know the names of the persons 
who had ravished Bhimi. According tc 
him, he went near the house and heard 
that the little girl had been. raped by 
some of the villagers and without making 
any further inquiries he went to the thana. 
In evidence Budhu stated that before he 
went to the thana he had heard the name 
of Feroze Kazi mentioned as the person 
who had ravished Bhimi, but in my view 
itis quite impossible to accept this states 
ment. His statement to the Police at 10 
P.M. on the evening of thecccurrence makes 
it clear that at that time he did not know 
who had ravished. this little girl. His 
statement in evidence that he knew before 
he went tothe Police Station that Feroze 
was the ravisher, is obviously untrue, 
Budhu’'s evidence is corroborated by Yakub 
(P. W. No. 2) who accompanied Budhu to 
the Police Station. This witness also says 
that Budhu told him that Feroze had 
ravished the little girl; but in spite of that 
it is clear that Budhu told the police that 
he did not know who were the guilty pere 
sons. It is to be observed that even if the 
evidence of Budhu and Yakub was ac- 
cepted, there is nothing in it implicating 
Mangal and Rabi. However, Lam satisfied 
that when Budhu and Yakub went to the 
thana, they did not know whohad raped 
this little girl. 

Bhimi (bv. W. No.3) implicates all three 
accused ; but it is very significant to note 


The constable went- 
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that her mother Peli (P, W. No. 11) states 
quite clearly that the little girl named 
only Feroze to her as her ravisher. It has 
been urged by Mr. Gupte that Mangal and 
Rabi have been introduced into this case 
because of enmity. It appears clear that 
Mangal and Rabi had been the cause of 
the family of this little girl being oute 
casted, It appears that Kafi, one of tho 
family, was being kept by Rakhal Musal- 
man, and this had angered the Bouris, They 
had moved in the matterand consequently 
the family of this little girl had been oute 
casted. It may well be that there was 
ill-feeling against Mangal and Rabi and 
that might be the reason why they were 
implicated in tLis case. In any event the 
only evidence against them is the evidence 
of thé little girl coupled with the evidence 
of Jainul (P. W. No.4). The latter's evie 
dence, in my view, cannot possibly be 
accepted. He says that shortly after the 
occurrence he came to the house and found 
the little girl weeping. She told him what 
had happened and named the three appel- 
lants. She asked Jainul totell her mother 
and Jainul would have the Court believe 
that he immediately went home and did 
not mention a word to anybody. Jainul is 
the brother of one Rakhal who, it is alleged, 
is on terms of enmity not only with Mangal 
and Rabi but also with Feroze. Rakhal, it 
is said, took a very keen interest in this 
prosecution, and he was certainly consult- 
ed very soon after this occurrence. J ainul, 
therefore, can well be regarded as a person 
who is interested in the result. In any 
event his evidence is of such a nature 
that it cannot possibly be accepted. It is 
inconceivable that Jainul, finding this 
little girlin such a condition, would go 
to his home and do nothing and say noth- 
ing. The only other evidence which tends 
to corroborate the girlis the evidence of 
Dugi (P. W. No.7) who stated that the 
girl’s mother had said that her daughter 
had been raped by a Musalman, and the 
evidence of Khadi (P. W. No. 10) who 
Stated that the girl's mother had said that 
Feroze Kazi had raped her daughter. In 
my judgment, the evidence against 
Mangal and Rabi is of such a slight 
nature that it would be unsafe to convict 
them. It has been laid down time and 
again that in cases of this kind the eyi- 
dence of thecomplainant must be corrobo- 
rated. As I have stated, the only evidence 
which really corroborates the girl's evidence 
against Mangal and Rabiis the evidence 
of Jainul, which cannot possibly be accepte 
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ed. There is evidence, however, against 
Feroze, though that evidence is open t^ 
criticism ; but in my view, it is not necese 
Sary to come to a definite conclusion upon 
this evidence, The conviction of the three 
appellants cannot possibly be sustained by 
reason of the grave irregularities and ille» 
Seis committed during the course of the 
trial. 

A perusal of the order-sheet in this case 
makes it clear that the defence were asked 
to summon their witnesses before all the 
witnesses for the prosecution had been exa- 
mined. On June 9, 1939, there appears the 
following order : 

“QOrogs-examined after charge and discharged 
3 W's, and 1 P. W.s cross-examination 
declined after charge and discharged. To July 12, 
1939, for doctor and lady doctor and defenca wit- 
nesess. Summon D, Wg. for that date in sufficient 
time. 

On July 12, 1939, there appears this 
order : 

“Examined and cross-examined after charge and 
discharged Lady Doctor and Assistant Surgeon. No 
defence witness cited. To July 24, 1939, for orders 
(Arguments on July 22, 1939)", 


The order passed on July 22, 1939, is : 
“Heard arguments. To July 24, 1939, for 
orders.” 


On July 24, 1939, the order-sheet show? 
that the accused were convicted and sen 
tenced. 

Nowhere in the order-sheet does it 
appear that the accused were ever examined 
as required by s. 342 of the Oriminal P. O, 
From the record, however, it appears that 
the accused were examined on July 24, 
1939, that is on the day upon which they 
were convicted and two days after the argu- 
ments in the case had been closed. The 
judgment in this case is obviously a con- 
sidered judgment and may have been 
written before July 24, 1939, when the 
accused were actually examined. In any 
event the accused were examined at such a 
late stage that there isa real danger that 
the learned Magistrate had made up his 
mind before he had examined the accused. 
In these circumstances, Mr. Gupta has 
urged that the trial was vitiated and that 
the convictions cannot possibly be maine 
tained. 

It is abundantly clear that the accused 
cannot be called upon to produce witnesses 
until the case for the prosecution has been 
completed. Section 256 of the Oriminal 
P. O. is in these terms :— 

(b If the accused refuses to plead, or does not 
plead, or claims to be tried, he shall be required to 


state, at the commencement of the next hearing of 
the case or, if the Magistrate for reasons to be 
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recorded in writing so thinks fit, forthwith, whether 
he wishes to cross-examine any, and, ifso, which, of 
the witnesses for the prosecution whose evidence 
has been taken, If he says he does so wish, the 
witnesses named by him shall be recalled and, 
after cross-examination and re-examination (if any), 
they shall be discharged. The evidence of any 
remaining witnesses for the prosecution shall next be 
taken, and, after cross-examination and re-examination 
(if any), they also shall be discharged. The accused 
shallthen be called upon to enter upon his defence 
and produce his evidence. 


(2) Ifthe accused puts in any written statement, 
‘the Magistrate shall file it with the record”. 

This section makes it clear that the 
accused shall be called upon to enter upon 
his. defence and produce his evidence after 
the case for the prosecution is over. In the 
present: case, however, the accused were 
‘asked to summon their witnesses and to be 
ready to produce them before all the wit- 
nesses for the prosecution had been 
examined. AsI have already stated, the 
medical witnesses had not been called, yet 
the accused were asked to summon their 
witnesses before they knew what the 
medical evidence against them was likely 
to be. It isto be observed that this nasa 
case tried by a Magistrate with powers 
under s. 30, Criminal P, ©. There had been 
no preliminary hearing and commitment to 
sessions, and, therefore, it was most import- 
ant that the accused should know what the 
evidence against them was before they 
were called upon to produce their wite 
nesses. The accused did not produce wit- 
nesses on the day upon which the medical 
witnesses were examined for the prosecu- 
tion, and the learned Magistrate thereupon 
adjourned’ the case to July 22, for argu- 
ments. 

In every criminal trial the Oourt must 
examine theaccused. Section 342, Oriminal 
P. C. provides: 

“(1) For the purpose of enabling the accused to 
explain any circumstances appearing in the evidence 
against him, the Oourt may, at any stage of . any 
inquiry or trial without previously warning the 
accused, put such questions to him as the Oourt 
considers necessary, and shall, for the purpose 
aforesaid, question him generally on the case after 
the witnesses forthe prosecution have been examined 
and before he is called on for his defence... " 


From the very terms of the section it is 
clear that the Court must examine the 
accused at the end of the case for the 
prosecution and before he is called upon 
for his defence. All that the learned Magis- 
trate did in the present case was to 
adjourn the case for arguments the moment 
the case for the prosecution was concluded. 
He made no attempt toexamine the accused 
persons ahd never asked them if they 
wished to call any evidence on their behalf, 
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When he found on the last day upon 
which prosecution witnesses were examined 


that no defence witnesses had been 
summoned, he adjourned the matter 
to hear arguments of Oounsel. On 


July 22, 1939, he heard arguments and 
he adjourned the case to July 24, 1939, for 
judgment, Why Counsel for the defence 
did not point out that the appellants had — 
not been examined is not known; but one 
thing, however, is clear that there was no 
examination of the three appellants until 
the day fixed for judgment in the case. 
They were then examined, and in my View, 
their examination was of a most perfunctory 
nature. In any event, it was too late to - 
examine the accused when arguments had 
been heard and when the learned Magis- 
trate had either already written his judg- 
ment or was about to write his judgment. 
To examine the accused at this stage of the 
proceedings is worse than useless. In the 
examination the accused were asked two 
questions (1) “Did you outrage Bhimi 
Bourin ?” and (2) “Where were you at that 
time ?” Each of the accused denied that 
he had outraged the little girl and each of 
the accused set up an alibi. It is to be 
observed that not one of the accused was 
asked whether he wished to enter upon a 
defence and call witnesses. The answers 
of the appellants to the question “Where 
were you at the time of the offence” make it 
clear that they were setting up an alibi 
yet the learned Magistrate never gave them 
any opportunity to establish that alibi 
when once they had set it up, The learned 
Magistrate had certainly asked the accused 
to summon witnesses at an earlier date; but 
in my judgment the accused were not 
bound to summon their witnesses or to 
produce them until they themselves had 
been examined, f 

In my judgment the irregularities or 
illegalities which I have pointed out in this 
trial vitiate the whole proceedings and 
make it impossible to maintain the convic- 
tions. Ithas been urged by the learned 
Assistant Govt. Advocate that at most the 
defecis which I have pcinted out, amount to 
irregularities and, therefore, curable by 
reason of the provisions of s. 937 of the 
Oriminal P. O. It is true that irregularities 
are curable by the terms of that section 
provided that such have not in fact occas 
sioned a failure of justice. 

It has been held that failure to comply 
with the provisions of s. 342, Criminal P. O. 
is an illegality which vitiates the trial and 
which ie not cured by s. 537 of the Oriminal 
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P. O. see Surendra Lal Shaha v. Isamaddi 
(1) and Rameharan Singh v. King: Emperor 
(2). There is, however,a Bench decision of 
this Court. Saiyid Mohiuddin v. King- 
Emperor (3) which suggests that failure 
to comply with s 342, Oriminal P, O. would 
not vitiate the trial if no miscarriage of 
justice had resulted from the same. 

It is unnecessary in this case to decide 
whether a failure to observe the provisions 
of s. 342, Oriminal P. O. is merely an 
irregularity curable under s. 537 oris an 
illegality which vitiates the whole trial and 
which can never be cured. Even if what I 
have pointed out in this case only amount 
to irregularities, they are of sucha serious 
nature that they must be held to have 
occasioned a failure of justice. 

As I have pointed out earlier, the learned 
Magistrate heard arguments in this case 
before he knew what the accused would say 
by way of defence. That in itself is a very 
serious matter. How could a learned Magis- 
trate give due weight to arguments 
addressed to him without knowing precisely 
that the accused wanted themselves to 
say? Further, I cannot underetand how 
Counsel for the defence could possibly 
put the case of his clients until bis clients 
had been examined as required by law. 
After examination which as I have said, 
took place after the conclusion of the 
arguments in the case, the appellants were 
never asked whether they desired to call 
witnesses to support their alibi, Asking 
the appellants to summon witnesses during 
the progress of the case for the prosecu- 
tion could, in no way, excuse the learned 
Magistrate from not asking the appellants 
when they were examined whether they 
desired to call witnesses or not to support 
their defence. In short, this case was 
decided without the appellants ever receiv- 
ing an opportunity to adduce evidence to 
support their respective cases. 

Lastly, the learned Magistrate must have 
made up his mind in this case before he 
ever 6xamined the accused. He examined 
the latter on the day which he fixed to 
deliver his considered judgment, and there 
is a real danger in this case that due weight 
was not givento the statements of the 
accused. In these circumstances, it is impos- 
sible to hold that the omissions which I have 

(1) 51 O 933: 84 Ind. Oas. 325; 260r. L J 361; AIR 
1925 Oal. 480, 


(2) 7 P L T 259; 89 Ind. Oas. 153; A IR 1926 Pat, 29: 
26 Or, LJ 1289 7 


(3) 4 Pat. 488: 86 Ind, Oas. 459; 6 P L T 151; (1925) 
ae a I R 1925 Pat, 414; 3 Pat. LR 110 Or; 26 Or. 
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pointed out, even if they amount only to 
irregularities, did not seriously prejudice 
the appllants. That being so, the convic- 
tions, in my view, must be set aside, 

It must now be decided whether this 
case should be re-heard. In my view the 
case against Mangal and Rabi is sucha 
weak one that there is no real chance of 
these two appellants being convicted. The 
case against Feroze is somewhat stronger, 
though, as I have already pointed out, the 
evidence against this appellant can be 
subjected to considerable criticism. There 
is undoubtedly enmity between the parties 
in this case, andI am very doubtful as to 
the value of any evidence adduced upon a 
rehearing of this case. Taking all the 
circumstances into consideration, I think it 
would be dangerous to order are-hearing 
in the case of Feroze, That being so, I 
think the only course open to this Court is to 
set aside the convictions and acquit all the 
appellants. 

For the reasons which I have given, I 
would allow this appeal, set aside the convic- 
tions and sentences and acquit the appel- 
lants of the charge under s. 376 of the 
I. P.O. The appellants are on bail and 
their bail bonds are hereby discharged. 


Meredith, J.—I agree. 
8. Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 182 of 1937 
April 12, 1939 
BURN AND Sropart, Jd. 
A. SEETHA RAMAPPA AND orages— 
APPELLANTS 
VETSUS 


G. ©. RAMAPPA — RESPONDENT 

Provincial Insolvency Act (V of 1929), a, 41 (2) (0) 
—Condition that insolvent shall pay specified pro- 
portion of his debts,if can be imposed — Operation 
of order of discharge can be suspended only when 
order comes into existence. 

The only conditions that can be imposed under 
s. 41 (2) (c), Prov. Insol. Act, are conditions with res- 
pect to any earnings or income which may afterwards 
become due to the insolvent or with respect to his 
after-acquired property. It isnot possible to impose 
a condition that the insolvent shall pay any specified 
proportion of his debts. l 

The operation of an order of discharge can only be 
suspended after an order has come into existence. 

A. against an order of the District Oourt, 
Anantapur, dated November 7, 1936. 

Messrs. V. V. Chowdhari and G. S. Vene 
kataraman, for the Appellants, ` l 

Mr. P. Chandra Reddi, for ‘the Regpon- 


dent. 


232 


Burn, J.—The order of the learned Dis- 
trict Judge in this case cannot be supported. 
Thé insolvent’s debts exceeded Rs. 18,000 
and his total] assets realized area little over 
Rs. 50. In these circumstances the Court 
was obliged by s. 42 (1) to refuse an 
absolute’ order of discharge unless the in- 
- solvent satisfied the Court that the fact that 
the assets were not of a value equal to eight 
annasin the rupee on the amount of his 
unsecured liabilities had arisen from circum- 
stances for which he could not justly be 
held responsible. There were also allega- 
tions that the insolvent had continued to 
trade after knowing himself to be insolvent, 
The learned District Judge did not consider 
these matters at all, He has made no refer- 
ence to 8,42 hut he - has passed an order 
which on the face of it is wholly indefen- 
sible, He says that the petitioner is given 
an absolute order of discharge subject to 
the condition of paying two annasin the 
rupee. Thatis an impossible condition. 
The only conditions that can be imposed 
under s. 41 (2) (e) are conditions with res- 
pect to any earnings or income which may 
afterwards become due to the insolvent or 
with respect to -his after-acquired property. 
It isnot possible to impose a condition that 
the insolvent shall pay any specified pro- 
portion of his debts. The learned Judge 
has further ordered that failing that, ¢. e., 
failing payment of two annas in the rupee, 
the operation of the order of discharge be 
suspended for a period of 18 months. This 
order of the learned Judge was passed on 
November 7, 1936, and the contention raised 
on behalf of the respondent is that, by 
May 7, 1938, this had worked itself out and 
tŁe respondent had thereby become dis- 
charged. Thereis considerable confusion 
in the arguments addressed tous on this 
point. 

Learned Counsel for the respondent has 
obseryed that under s. 4] (2), the Court 
may (a) grant or refuse an absolute order 
of discharge ; or (b) suspend the operation 
of the order of discharge for a specified 
time, or (e) grant an order of discharge 
subject to conditions. Learned Counsel 
appears to be labouring under a delusion 
that ifthe Oourt says: ‘I will suspend the 
operation of the order for 18 months," seme 
order of discharge will autcmatically come 
into existence at the end of 18 months, 
This is obviously wrong. The operation of 
an order can only be suspended after an 
order has come into existence. It is not 
possible to suspend the operation of an 
order which has not yet been passed, There- 
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fore, it follows that if the operation of the 
order of the respondent's discharge has been 
suspended by the learned Judge for 
18 months, the learned Judge must have 
granted him an order of discharge on or 
before November 7, 1936. But unders, 42 
(1) of the Act, the learned Judge could not: 
grant him an absolute order of discharge 
without considering the further matters 
mentioned in tbat section, The order of the 
learned District Judge is, therefore, set aside 
and the petition is remanded to the lower 
Court for disposal according to law. The 
appellant will recover the costs of the 
appeal from the respondent. The memoran- 
dum of objections preferred by the respon- 
dent contending that he ought to have been 
granted an absolute order of discharge is . 
dismissed with costs, 


ND, Petition remanded. 
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PATNA HIGH COURT 
Appeal No. 179 of 1934 
August 26, 1938 
FAZL ALI AND OHATTERJI, JJ. 
COURT or WARDS REPRESENTING 
NARHAN ESTATE tarovues W. W. M. 
MURRAY—PLaIntirr—APPRLLANT 
Versus 
SUMRIT RAI AND OTHERS— DerenDANTs— 


RESPONDENTS 

Bihar Tenancy Act (VIII of 1938), ss. 116, 120, 21— 
Land held was not proved to be zirat — Kabuliyat 
regarding kharhaur lands purporting to be lease— 
Amount payable to lessor described as annual jama— 
Lease held cultivating lease and settled raiyats ac- 
quired occupancy rights under s. 21, 

The lands in suit were recorded as zirat. There 
was, however, Do evidence to show that these lands 
were ever under cultivation before they were let out 
or that they were proprietor’s private land by local 
custom or that they were especially let out as pro- 
prietor’s private land before March 2, 1883, as requir- 
ed by sub-s. (2) of s. 120, Ben. Ten, Act. The entry 
inthe Record of Rights alsowas a curious one, 
because while on the one hand it recorded the lands as 
girat, onthe other hand, the person who was in 
possession of them was recorded as having a non- 
occupancy right therein and a number of persons 
who held under him were shown as shikmidar ten- 


alts : 

Held, that the lands in suit were not proved to be 
gtrat lands. 

A kabuliyat in respect of kharhaur lands purported 
to be a lease of the land and the amount payable to the 
lessor was described as annual jama and it was 
stated that the lessee should, up till the term of the 
lease, remain in possession and occupation of the 
leasehold property and appropriate the produce 
thereof. The document contained no clause that 
“besides cutting the wild khar the lessee shall have 
no right to the land and that he will not cultivate the 
land or alter the same:” 

Held, thatthe kabuliyat created an interest in the 
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land and notmerely in the khar growing on it. The 
lease was a Cultivating lease and the lessees were 
settled raiyats of the village who acquired an occup- 
ancy right in the lands in question under s. 21, Bihar 
Ten, Act. [p. 235, col. 1.) 


A. from the original decree of the Sub- 
Judge, Monghyr, dated September 29, 1934, 


Dr. D. N. Mitter, Sir Sultan Ahmad and 
Mr. B. N. Ray, forthe Appellant. 


Messrs. S. N. Bose, K. Dayal, M. K. 
Mukherjee and G. P. Singh, for the Respon- 
dents. 


Fazi All, J.—This appeal arises out of a 
suit instituted by the appellant to eject the 
defendants first party from 351 bishas 
9 kathas 13 dhurs of land situated in 
Mauza Narain Pipra appertaining to 
Narhan estate which belonged to the appel- 
lant. The lands are described in the 
plaint as kharhaur, that is to say: lands upon 
which thatching grass grows wild and ara 
recorded in khata No, 358 which consists 
of 501 bighas odd. ‘The previous history 
of these lands, so far as it is disclosed in 
the evidence, may be briefly stated here. 
It appears that on December 14, 1893, 
359 bighas odd of kharhaur land and 40 
bighas of khudkasht lands were settled on 
behalf of the Narhan estate with two 
persons named Raja Choudhury and Rupan 
Mahto at an annual jama cf Rs. 1,204: vide 
kabuliyat Ex,1. Meanwhile the lands of 
the estate were surveyed and the lessees 
were found to be in possession of a larger 
area than that recorded in the kabulzyat, 
Ex.1. This mistake was rectified in the 
next kabuliyat Ex. 2 which was executed on 
November 14, 1892, by one Bachha Mistry 
in respect of 462 bighas of kharhaur land 
and 38 bighas odd of khudkasht land. The 
settlement under this kabuliyat and the 
kabuliyat, Ex. 1 were to last for a period 
of five years each.’ Between December l, 
1903, and March 3, 1929, a number of settle- 
ments were made by the Narhan estate, 
each settlement being for a period of five 
years with slight variations in the annual 
jama. 

The first of these setilements was made 
with Bachha Mistry alone [Ex. 2 (a)] : the 
second and the third with Bachha Mistry 
and Ram Prasad Mistry [Exs.2 (b) and 
2(c)|; the fourth and fifth with Paglu Rai 
(ancestor of defendants Nos.1 to 8) and 
Bachha Mistry [Exs.3 and 3 (a)] and the 
sixth with Paglu Rai alone [Ex. 4]. In all 
these settlements it was stated that the 


“proprietor was exclusively entitled to the land and 
on the expiry of the lease, the lessee or his heirs 
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and repregentatives shall have no kasht right or 
any other right of possession and occupation in the 
lands 5 

and further that the lessee 

“shall keep the kharkaur and the zirat lands in 
the same condition as at presentand ghall not alter 
the same by cultivating them and growing crops 
thereon.” 

In the kabuliyat which was executed by 
Bachha Mistry and Ram Prasad Mistry in 
1909 [Ex. 2 (b)] it was further stated that 
“besides cutting the wild khar, the lessee 
shall have no right to the land” and this 
new proviso was repeated in all the subse- 
quent kabultyats. 


On May 17, 1929, the manager of the 
Narhan estate invited bids for the settle- 
ment of 350 bighas, 17 khatas and 9 dhurs 
only out of khata No, 358 and this area 
was ultimately settled with Paglu Rai who 
offered an annual jama of Rs. 2,262 for the 
period extending from Jeth 1, 1338, to 
Baisakh 1, 1337. The plaintif has adduced 
evidence to prove that as Paglu Rai made 
the best offer, the lands were settled with 
him for one year and Paglu Rai accordingly 
executed a kabuliyat (Ex. 14) on May 17, 
1929, agreeing to pay the above-mentioned 
jama. Some difference, however, arose bet- 
ween Paglu Rai and the Narhan estate with 
the result that the Narhan estate settled 
these lands (350 bighas odd) with defen- 
dants second party for a period of three 
years on July la, 1930. But the new 
lessees were unable to get possession and 
certain criminal cases which followed were 
decided against them. The plaintiff accord- 
ingly brought the present suit in which 
he asserts that after the expiry of the term 
stated in the kabultyat executed by Paglu 
Rai on May 17, 1929, the defendanis were 
not entitled to remain in possession of the 
land and are therefore liable to be ejected. 
The plaintiff's case further is that the 
defendants could not acquire occupancy 
right in the lands in suit, firstly because 
they are proprietor's ztrat and secondly, 
because none of the leases granted to the 
defendants was a Cultivating lease. Defen- 
dants Nos. 1 to 8 who are the direct des- 
eendants of Paglu Rai alone contested the 
suit, their main defence being that the 
lands are not zirat and that they have 
acquired a right of occupancy therein. 
Their case also is that Bachha Mistry [the 
lessee under kabuliyats Exs. 2 (b), 2 (c) ete,] 
was their faraidar aod that they have been 
in occupation of the land for a much larger 
period than 12 years before the institution 
of the suit. 

The learned Subordinate Judge thas ag- 
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cepted the defendants’ case except so far 
as it related to Bachha Mistry being their 
farzidar and dismissed the suit and the 
plaintiff has accordingly appealed. The 
main questions which arise in this appeal 
are (1) whether the disputed lands are 
proprietor's private lands or zirat: and 
(2) whether the plaintiff ever inducted the 
defendants or their ancestor Paglu Rai 
as tenants on the land or in other words 
whether the leases granted to Paglu Rai 
or any of them can beregarded as a cultie 
vating lease, So far as the first question 
is concerned, the plaintiff relies mainly on 
certain admissions made in the kabuliyats 
_ executed by Paglu Rai and the entry in 
the Record of Rights. The socalled 
admissions, however, are by no means 
clear and it is difficult to hold on the basis 
of the somewhat loose statements made in 
the kabuliyats that the lands are zirat. 
The passages in the kabuliyats which are 
relied upon are : ; 

“(1) The said lands exclusively belong to the pro- 
prietor, 
and 

(2) We shall keep the kharhaur and girat lands in 
the same condition as at present and shall not alter 
the same by cultivating and growing crops thereon." 

The first statement is a very general one 
and might: simply mean that the Jands 
belonged to the lessor alone, and nobody 
else was entitled to settle them. As to the 
second statement Iam not prepared to ac- 
cept the suggestion made on behalf of the 
appellant that the expression kharhaur 
and zgirat refers to the same land. Anyone 
who is familiar with the language in which 
the document is written will find it difficult 
to adopt this interpretation. In my opinion 
by “zirat land” in this passage is meant 
the khudkasht land and it was due to bad 
drafting that the passage which followed 
—“shall not alter tbe same by cultivating,” 
etc., was inserted there, though it was elear- 
ly intended to refer only to kharhaur lands. 
What is really in favour of the appellant 
is that the entire lands in khata No. 358 
are recorded as zirat, but I agree with the 
learned Subordinate Judge that the pre- 
sumption arising from the Record of Rights 
has in the present case been rebutted, This 
point has been fully dealt with by the 
learned Subordinate Judge in his judgment 
and it is unnecessary for me to reproduce 
his arguments. I agree with the learned 
Subordinate Judge that there is no evidence 
on the record to show that these lands were 
ever under cultivation before they were 
let out or that they were proprietor's private 
land by local custom or that they were 
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especially let out as proprietor's private 
land before March 2, 1883, as required by 
sub-s. (2) of s. 120, Ben. Ten. Act. The 
estate was under the management of ths 
Court of Wards since 1877 and it is remark- 
able that no papers are forthcoming to 
show that these lands are proprietor's 
zirat within the meaning of ss. 116 and 120, 
Ben. Ten, Act. The entry in tho Record of 
Rights also is a curious one, because while 
on the one hand it records the lands as 
zirat, onthe other hand, Raja Ohoudhury, 
who was in possession of them is recorded 
as having a non-occupancy right therein 
anda number of persons who held under 
him are shown as shikmidar tenants. As it 
is now well-settled that no non-occupancy 
right can accrue in zgirat land, the entries 
with regard to the character of the land and 
the status of the tenant are not consistent 
with each other. The point, however. which 
the appellant has not been able to mest ig 
that he has not stated anywhere in the plaint 
that the lands in question are zirat, Thig 
omission is notable because in the criminal 
litigation which preceded the institution of 
the suit, the defendants had repeatedly 
asserted that they had acquired a right of 
occupancy in the disputed land. On the 
whole, therefore, I am inclined to agree with 
the learned Subordinate Judge that the ape 
pellant has failed to show that the disputed 
lands bear the character of zirat lands. 
The next yuestion is whether the leases 
by which Paglu Rai was inducted on the 
land were cultivating leases or merely 
documents enabling him to cut and apprc- 
priate the thatching grass growing thereon. 
So far as the leases other than the lease 
executed on May 17 (Ex, 14) is concerned, 
it is distinctly stated in them that “besides 
cutting the wild khar, the lessees shall have 
no right to tha land.” The learned Sub- 
ordinate Judge is of the view that this 
Statement was merely a device adopted by 
the landlord to prevent the right of company 
accruing in the land. The reasonicg of the 
learned Subordinate Judge in this connece 
tion has been assailed before us as being 
highly speculative but it is substantiated 
to this extent that though each successive 
lease recites that the area of kharhaur land 
is 462 bighas and that of khudkasht land 
38 bighas odd, yet the real’ fact seems to 
have been that the area of kharhaur land 
continued to diminish and the area of the 
culturable land continued tò increase as 
time went by. As early asin 1898, the area 
of culturable land was much more than 38 
bighas odd as will appear from the settle- 


1940 


ment records and yet in all the kabuliyats 
which were executed between 1898 and 
1929 the area of khudkasht land was stated 
to be onlv 33 bighas odd. It had been con» 
ceded on behalf of the appellant before us 
that by 1929 the area under cultivation had 
become 150 bighas. Thus, although the 
tenanis who were inductad on the land by 
various leases were gradually bringing the 
Kkharhaur land under cultivation, yet the 
fiction that besides cutting the wild khar 
they had no right to alter the land or 
cultivate them was kept up by inserting a 
proviso to this effect in all the leases. The 
learned Subordinate Judge considers that 
this wag deliberately done to prevent ‘the 
right of occupancy accruing and it appears 
to me that there is a good dealto be said 
for this view, especially as the lands being 
measured at the time of each fresh settle- 
ment, the proprietor must bave been aware 
of the actual area of cultivated lands. How- 
ever that may be, for the purpose of de- 
ciding tbis appeal, it is not necessary for us 
to go beyond Ex. 14, that is to say, the 
kabuliyat of May 17, 1929. It must be 
noted that in this kabuliyat, there is no 
clause similar tothe clause in the earlier 
kabuliyats providing that “besides cutting 
the wild khar the lessee shall have no 
right to the land and that he will not 
cultivate the land or alter the same.” The 
annual jama was raised from Rs. 1,650 
which was paid by Paglu Rai up till 
March 1929 for 501 bighas of land to 
Rs. 2,262 which was payable for an area 
of 351 bighas. The kabuliyat purports to 
“hea lease of land” and the amount pay- 
able to the lessor is described as ‘annual 
jama” and it is stated that 

‘I, the lessee, should, up till the term of the lease, 


remain in possession and occupation of the lease-hold 
property and appropriate the produce thereof,” 


Upon the terms of the kabuliyat it is 
fairly clear that it created an interest in the 
land and not merely in the khar growing on 
it, If thisis so, it is somewhat difficult to 
hoid that this was not a cultivating lease 
merely because the lease does not state 
in so many words that the land was let 
out for cultivation. There is difference in 
law between a lease and a license and 
though generally speaking it is true that 
the thatching grass grows spontaneously, yet 
it was treated by the settlement officer who 
surveyed the disputed land as a form 
of crop and it has been held in this Oourt 
that in order to make the best use of this 
grass, the tenant must have recourse to cer- 
tain processes of cultivation. But even 
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apart from this aspect of the case, it 
appears to me on the language of the lease 
itaelf that it was a cultivating lease and so 
the defendants who are admittedly settled 
raiyats of the village, sequired an occupancy 
right in the lands in question under s. 21, 
Bihar Tenancy Act. It was pointed out on 
behalf of the appellant that the contesting 
defendants had tried to repudiate the 
kabuliyat, Ex. 14. Butthe plaintiff's own 
case in para. 9of the plaint is that Paglu 
took settlement of the land on May 17 
1929, and appropriated the khar from J eth 
1336 to Baisakh 1337. The evidence also 
shows that the plaintiff realized the entire 
rent for the year according to this kabuliyat 
Ex. 14, The defendants have also adduced 
very little reliable evidence to support the 
allegations made by them in their written 
statement with regard to this kabultyat and 
their Advocate has frankly conceded before 
us that he could pot support these allega- 
tions, I would, therefore, dismiss the appeal, 
but having regard to all the circumstances 
of the case, would make no order as to 
costs. 


Chatterji, J.—I agree. 
8. Appeal dismissed. 


ee 
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AMATEPPA DANAPPA KOPPAL— 
DEFENDANT No. 3—ApPsLLANT 
VETSUS 
SANGANBASAPPA BHOJAPPA 
GAVADAR, PLAINTIFF AND OTHERS— 
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Limitation Act (IX of 1908), Art. 44 — Ap- 
plicability of, to tranafer by de facto guardian of 
ward's property in his own capacity and as his own 
property—Sale deed of minor's property executed by 
de facto guardian jointly with minor in individual 
capacities, held not executed as guardtan—Deed— 
Constructton—Principle, stated. 

Article 44 of Lim. Act, applies only toa trans- 
fer by a guardian, and not toa transfer by one 
who, though a de facto guardian, purports to transfer 
his ward’s property in his own capacity and as his 
own property. [p. 238, col. 2.] 

A divided cousin of a minor who was his de facto 
guardian and manager of his property executed a 
sale-deed jointly with the minor in respect of land in 
which the cousin had no interest. The minor andhis 
cousin treated this land as joint property and passed 
the sale-deed each in his individual capacity : 

Held, that the cousin executed the deed in his per- 
sonal capacity and not asa guardian of the minor 
Since he had no interest in the land, and the minor 
could not validly sell his interest in the land, the sale- 


peed was ineffective. Murari v. Tayana (3) and 
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Judoonath Chuckerbutty v. 
referred to, 

In each case thelanguage of the document and the 
circumstances in which it was executed must be con- 
sidered, Murari v. Tayana (3), relied on. 

Stronger reasons are required to reach a conclusion 
which is at variance with the plain language of a 
solemnly executed document, especially when that 
conclusion is not suggested in the pleadings or 
depositions of the parties themselves. [p. 238, col. 
2.] 


James Tweedie (4), 


8. A. from a decision of the District 
Judge, Bijapur, in Appeal No, 133 of 1935. 


Mr. K. G. Datar, for the Appellant. 


Messrs S. B. Jathar and S. R. J oshi, for 
Mr. S. M. Ankalikar, for Respondents Nos. 1 
and 4 (Defendants Nos. 1 and 4), respectively. 


Judgment. — The main facts of this 
case are not disputed in this Gourt. Defend- 
ant No, l is the divided cousin of defend- 
ant No. 2, and was his de facto guardian 
_ and the manager of his property ever since 
his mother deserted him in his ; 
Survey No. 127 of Nagral, measuring 25 
acres and 12 gunthas, 
Sankarappa and was 
cousin Fakirappa, the father of defendant 
No. 2, Both the lower Courts have held that 
after Fakirappa’s death defendant No, 9 
became its sole owner, and that defend- 
ant No. 1 had no interest in it. That 
finding cannot be, and is not, challenged 
in this Court. Defendant No. 2 was born 
on July 15, 1909, and attained majority on 
July 15, 1927. But before that, on Decem- 
ber 29, 1926, when he was still a minor, he 
and his cousin {defendant No. 1) sold 8 acres 
out of Survey No. 127 to defendant No. 4 
for Rs. 800, and jointly executed the sale- 
deed, Ex. 47, in hig favour. The plaintiff 
then purchased it from defendant No. 4on 
August 30, 1928, and leased it to defend- 
ant No. 1 for cultivation for one year, hav- 
ing taken from him a rent-note dated 
April 8, 1930. Thereafter on May 13, 1930, 
defendant No. 2, who had then attained 
majority, sold to defendant No, 3 a portion 
sold of Survey No, 12/ measuring 19 acres 
and 15 gunthas, including the K acreg pur- 
chased by the Plaintiff, for Rs. 200, and sold 
the remaining portion of the land to him for 
Rs. 500 on August 2, 1930. As defendant 
No. 1 did not restore possession of the 
plaintifi’s land to him on the expiry of his 
tenancy, the plaintiff fled this suit on 
August 27, 1934, to recover its possession 
and mesne profits. Defendant No, -» did 
not oppose the suit, and defendant No, 4 
supported the plaintiff's claim. Defendant 
No. 1 contended*that the sale in favour of 
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defendant No, 4 was really a mortgage and 
that defendant No. 4 was Only a benamidar. 
These contentions were not upheld by the 
trial Court, and he did not appeal. Defend- 
ant No. 3 alleged that defendant Ne. 1 had 
no interest in the land in guit and that 
as defendant No.2 was a minor when he 
and defendant No. 1 Passed the sale-deed, 
Ex. 47, the sale was void and defendant 
No. 4 acquired no interest in the land by 
that sale deed, Both the trial Oourt and the 
lower Appellate Court held that Ex. 47 
was passed by defendant No. 1 as the 
guardian of defendant No. 2, and that ag 
defendant No, 2 did not file a suit to have 
it set aside within three years of his majori- 
ty, the title of defendant No. 4 became 
perfected under s. 28, Lim. Act. A decree 
was therefore passed in favour of the 
plaintiff, and it was confirmed by the lower 
Appellate Court. Defendant No. 3 alone 
has presented this second appeal. 


Exhibit 47 purports to have been passed 
by defendants Nos. 1 and 2 jointly, and 
there is nothing in it to suggest that defend- 
No. 2 was then a minor and that defendant 
No. 1 was executing the deed in his capa- 
city as his de facto guardian. The trial 
Court is not right in saying that defend- 
ant No.1 was also the de jure guardian of 
defendant No, 2. He is only his cousin, 
and under the Hindu Law he ‘was not his 
de jure guardian. But both the lower Courts 
have held that he was his de facto guardian 
and was managing hig Property until he 
attained majority. Can it on that account 
be said that he must have _passed the sale- 


relied upon the rulings in Nandan Prasad 
v. Abdul Aziz (1) and in Balwant Singh v. R, 
Clancy (2) for holding that defendant No. 1 
sold the land to 
capacity as the 
No. 2. Mr. Datar, 
upon the same rulings in support of his 
contention to the 
case one Sheoraj 
property to the 


(1) 45 A 497; 74 Ind. Cas, 367; A I R 1993 All. 0681; 
ALJ 372. 


21 
(2) 34 A 296; 14 Ind. Oas, 629; 39I A 1099 AT, J 

909; (1912) M W N 462; 11 M L 344; 150 L3 

oo OWN 577; 23 MLJ 18; 14 Bom. L R42 
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claiming to be its exclusive owner. In fact 
it was tLe joint. property of both Sheora) 
Singh and his brother Maharaj Singh. 
Maharaj Singh did not join in executing 
the mortgage, but his signature was taken 
at the foot to show his assent to the loan 
and the mortgage. The deed did not 
indicate that he had any share in the mort- 
gaged property. In fact he was a minor 
then, In the suit by the assignee of the 
mortgage against both the brothers a decree 
was passed only against the half share of 
Sheoraj Singh. In the appeal before the 
Privy Council, it was contended that as 
Sheoraj Singh was the de facto guardian 
of Maharaj Singh and asthe morigage was 
executed in lieu of antecedent debt, the 
mortgage was binding on Maharaj Singh 
also. But their Lordships held that 
(p. 306*): 

“| the mortgage was not made by Sheoraj Singh 
as the manager of the family, or in any respect as 
representing Maharaj Singh, and as Maharaj Singh 
was then a minor, the mortgage deed as against 
him and his interest in the estate was not merely 
voidable; it was void and of no effect, and must 
be regarded as a mortgage deed to which he was 
not even an assenting party and as a mortgage 
deed which did not affect him or his interest in 
the estate. 

This was followed in Nandan Prasad v. 
Abdul Aziz (1), In that case one Mst. 
Somari mortgaged her deceased husband's 
property claiming to be its sole owner under 
her husband's will. In the suit by the 
mortgagee against her and her sons, 
the will was held to be invalid and 
Mst. Somari was held to have no ins 
terest in the mortgaged property. The 
lower Courts nevertheless decreed the suit 
on the ground that she was the de facto 
guardian of her minor sons and the tran- 
saction was for legal necessity. The decree 
was reversed by the High Court, their 
Lordships observing that it being found 
that the property did not belong to Mst. 
Somari, any dealings with it on her part 
were ipso facio void, and questions as to 
the motives which induced her to execute 
the mortgage or what she did with the 
purchase-money were entirely irrelevant. 
The deciding factor in both these cases 
was that the de facio guardian claimed an 
interest in the minor's property which he 
or she did not possess, and purported to 
- Mortgage that interest, and not the interest 
of the minor. The ratio decidendt applies 
equally to the facts of the present case. The 
sale deed (Ex.47) is executed by both de- 
fendants Ncs. l and 2 jointly, and the land 
conveyed by it is described as being of 

*Page of 34 A.—]Ed.] 
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“our” ownership, and the consideration is 
stated to be required for “our” family 
necessity and for the expenses of the Udki 
marriage of defendant No. 1. These recitals 
in the deed show that the land was treated 
as belonging to both defendants Nos, 1 and 
2 and both of them purported to transfer 
their respective interest init. Defendant 
No. 1 executed itin his personal capacity 
and not on behalf of oras the guardian 
of defendant No. 2. Defendant No. 2 was 
believed to have attained majority, and he 
himself joined inthe execution of the deed. 
The trial Court has rightly remarked 
that “in each case the language of the 
document and the circumstances in which 
it was executed must be considered.” This 
was the observation made by Sargent, 
C. J. in Murari v. Tayana (3). In that case 
a Hindu mother, who was the guardian 
of her minor son, sold his property to pay 
of her husband's debts, without making 


. any reference to the minor in the deed of 


sale. It was held that under the Hindu 
Law, the mother, as the guardian of her 
miror son, had authority tosell his land 
in order to pay off her husband's debts 
and that as she had no proprietary interest 
in that land,she intended to sell, and did 
effectively sell her son's interest in that 
land, “notwithstanding that it was not 
correctly. described as belonging to her 
son,” That decision was based on the 
wording of the sale:deed and on the opin- 
ion of Peacock, C.J. in Judoonath 
Cnuckerbutty v. James Tweedie (4), that a 
salo by a manager for necessity may be 
valid although the vendor does not des- 
cribe himself as manager. In Murari v. 
Tayana (3), the mother purported to sell 
the land itself and not merely her interest 
in the land. Ia the present case defende 
ant No. 1 purported to sell “our” land, not 
for the benefit of his minor gousin, but 
partly for the benefit of both and partly 
for the benefit of himself alone, 

The trial Court has particularly noted 
in its judgment that it finds as a matter of 
fact that defendant No. 1 executed Ex, 47 
asthe guardian of defendant No. 2, and 
this finding of fact being upheld by the 
lower Appellate Court, it is contended that 
it cannot be challenged in second appeal. 
But that finding is not based on the appre- 
ciation of evidence, but is as the trial Gourt 
says, a conclusion from “the language of 
the galeedeed and the circumstances in 
which it was executed.” There is nothing 


(3) 20 B 286, 
(4) LL W R 20. 
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in the language of the sale-deed to suggest 
that defendant No. 1 executed it in the 
capacity of the guardian of defendant 
No. 2. If anything, it indicates the con- 
trary. The circumstances considered by 
both the lower Courts are : (1) that defend- 
ant No.2 was in fact a minor, and as he 
‘was seventeen and a half years of age, it 
was doubtful whether he wasa major or 
‘a minor ; (2) that defendant Ne. 1 had him- 
self no interest in the land; (3) that he 
was the de facto guardian of defendant 
No. 2; and (4) that till 1924 all the docu- 
ments executed by him with respect to 
defendant No. 2’s property were executed 
by him as his guardian, and not in his 
own right. All these may be regarded as 
findings of facts, which must be accepted 
in second appeal: but whether from these 
facts it can be inferred that defendant No. 1 
passed the sale-deed, Hix. 47 in his capacity 
as the guardian of defendant No. 2 is a 
matter of law. In the words of their Lord- 
ships of the Privy Council : 

“The facts found need not be questioned. It is the 
soundness of the conclusions from them that is in 
question, and this is a matter oflaw: Ram Gopal v, 
Shameskhatoon (5), at p. 232”, 


In my opinion, the conclusion drawa by 
the lower Courts does not follow from the 
circumstances proved. If the age of defend- 
ant No, 2 was doubtful, defendant No. 1 
should have executed the sale deed as hig 
guardian and defendant No. 2 also 
could have joined him as an execu- 
tant. It is true that defendant No. 1 
is now found to have no interest in the 
land, but he was claiming to be its joint 
owner. Even in 1933 he was pressing his 
claim in suit No. 255 of 1933, and in that 
suit his claim was disallowed and defen- 
dant No, 2 was held to be the sole owner of 
the land. There is no doubt that defen- 
dant No. 1 was managing the estate of dee 
fendant No. 2 during his minority and 
executed several documents in respect of 
his lands in that capacity. But in those 
documents the executant was defendant 
No. 2 and defendant No. | was shown as 
his guardian. That description of the exe- 
cutant was purposely given up in Ex. 47 as 
defendant No. l was claiming to be a co- 
owner of the land conveyed. Ifhe wanted 
to sell the land on behalf of defendant 
No. 2, he would not have stated that a por- 
tion of the consideration was wanted for bis 
own marriage. These circumstances do not 
warrant the cpnclusion drawn by the lower 


(5)19 I A 228 at p 232; 20 O 93; 17 Ind. Jur. 38; 
§ Sar, 247 (PO). 
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Qourts against the plain language of the 
document itself, 

It may also be noted that neither the 
plaintiff nor defendant No. 4 ever alleged 
that defendant No. 1 passed Ex. 47 on 
behalf of the minor defendant No. 2. On 
the other hand, defendant No. 4 in whose 
favour Ex. 4/ was passed, alleged in his 
deposition that defendant No. 2 represented 
to him that he was a major and acting on 
that misrepresentation ke had taken the sale- 
deed from his. The plaintiff, who was not 
a party to the deed, has no personal know- 
ledge, and defendant No. 4 who took the 
sale-deed indirectly denies that defendant 
No. | was acting asthe guardian of defen- 
dant No. 2 when both of them executed the 
document. Such a case was never suggest- 
ed inthe pleadings or the depositions of 
any .of the parties, Mr. Jathar for the 
plaintiff-respondent pointed out that it 
was suggested by defendant No. 3 himself 
in his written statement. Defendant No, 3 
was not present when Hx. 47 was executed, 
and all that he says in his written statement 
is that defendant No, L was in possession of 
the property of defendant No. 2 as hig 
guardian, and executed this hollow sale- 
deed in favour of his friend, defendant 
No. 4,in order to defeat the right of defens 
daut No. 2 and gain an advantage to hime 
self, This is quite true, because in the 
Sale-deed he claimed that he was the joint 
owner of the land: but defendant Nu. 3 
never said that the sale-deed was passed 
by defendant No. 1 in his capacity as the 
guardian of defendant No. 2. No specific 
issue Was rajsed and apparently this point 
was urged in the course of the arguments 
in the trial Court and was upheld, Stronger 
reasons are required to reach a conclusion 
which is at variance with the plain lan- 
guage of a solemnly executed document, 
especially when that conclusion is not sug- 
gested in the pleadings or depositions of 
the parties themselves, It must, therefore, 
be held that defendant No. 1 executed 
Ex, 47 in his personal capacity and not as 
the guardian of defendant No. 2. It follows 
that as defeadant No. 1 had no interest in 
the land, and as defendant No. 2 
being a minor, could not validly sell his 
interest in tae land, the sale-deed is in-, 
effective, and defendant No. 4 acquired no 
interest in the land. It is uaneces3ary to 
consider whether defeadant No. 2 had to 
get the sale deed set aside within three 
years of his attaining majority, since 
Art. 44 of Lim. Act, 1908, applies 
only to a transfer by a guardian, and not w 
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a transfer by one who, though a de facto 
guardian, purports to transfer his ward’s 
property in his own capacity and as his own 
property. 

The plaintiff's suit mast, therefore, be 
dismissed. The result’ is regrettable, be- 
Cause its benefit does not go to defendant 
No, 2, but toa stranger, defendant No. 3, 
who purchased the land in order to gamble 
In litigation. Out of Survey No. 127 mease 
uring twenty-five acres and twelve gunthas, 
defendant No. 4 who was a bona fide pur- 
chaser under Ex. 17 paid Rs. 800 for only 
elght acres in 1928, while defendant No. 3 
paid only Rs. 200 for that portion and 
eleven acres and fifteen gunthas more in 
May 1930. Three months later defendant 
- No. 3 paid Rs. 500«for the rem alning six acres 
_and sixteen gunthas. This shows that in 

his sale-deed of May, 1930, defendant, 
No. 3 included the portion in suit without 
paying anything for it, as he knew that it 
rad already been sold to defendant No. 4. 
He only wanted to take his chance, and 
even if he failed, he still had eleven acres 
and fifteen gunthas for the price of Rs. 200 
he had paid. Defendant No. 2 has remained 
alcof in this litigation. Defendant No. 1 
put up a false defence. Defendant No. 4 
had no interest and need not have appear- 
ed. The plaintiff, who loses the land, must 
thank himself for not making proper in- 
quities regarding the age of defendant 
No. 2 and the interest of defendant No. | 
in the land when his vendor, defendant 
No. 4, purchased the land in suit from them. 
Taking all these circumstances into 
account, [ think- that the ends of justice 
would be served if no party is awarded his 
costs. I allow the appeal and dismiss the 
plaintiff's suit. The parties to bear their 
own costs throughout, 


8, Appeal allowed, 
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An application against a surety for his arrest is 
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a step-in-aid of execution of the decree and brings 
a subsequent application within time against the 
original judgment-debtor. 

[Case-law discussed.) 

An explanation does not enlarge the 
the original section that it 
plain. [p. 241, col. 2.] 


Ex. S. A. from the order of the Addi- 
tional District Judge, Ferozepore, dated 
October 13, 1938, 


Order of Reference 


Skemp, J.—The question in this second 
appeal is whether an application against a 
surety, is a step-in aid of execution of the 
decree within the meaning of Art. 182 of 
Limitation Act, s2 as to bring a sub- 
sequent application within time against 
the original judgment-debtor. Kesar Singh 
obtained a decree for Rs. 600 and costs 
against Kishan Singh on April 1, 1930, and 
on April 25, 1930, took out execution. On 
May 21, 1930, Maghar Singh and Jowahar 
Singh became suretiesfor the payment of 
the decretal amount. On June 10, 1930, 
the Judgment-debtor end his sureties failed 
to appear and the sureties were held liable 
to pay the decretal amount by order dated 
February 6, 1932. On June 2, 1934, an 
application was made for the arrest of 
Maghar Singh surety, which was consigned 
to the record room on December 14,. 1934. 

Kesar Singh, the original decree-holder, 
Sold his decree to two persons who trans- 
ferred it to the present appellant Prem 
Singh. On May 15, 1937, Prem Singh 
applied for execution of the decree 
against Kishan Singh who pleaded that 
execution was barred by time. The execut- 
ing Judge held that the application was 
barred by limitation but on appeal the 
learned Additional District Judge held that 
it was within time because the application: 
dated June 2, 1934, against Maghar Singh. 
could be regarded as a step-ineaid. For 
this view he relied on Mahomed Hafiz v. 
Mahomed Ibrahim (1). The judgments 
debtor has come here in second appeal. 
Admittedly Mahomed Hafiz v. Mahomed 
Ibrahim (1), and also Bachchu Singh v, 
Radhe Lall (2), are directly in point, and 
support the lower Appellate Court. Mr, 
J. L. Kapur for the appellant relies on 
other rulings headed by Narayana v. 
LTimmya (3), and including Birendra 
Chandra v. Tulshi Charan Ghose, 85 Ind. 

(1) 43 A 152; 58 Ind. Oas. 794; AIR 1921 All 
291; 18 ALJ 988;2U PL R(A) 376. 

(2) A IR 1937 Oudh 35l; 168 ay Un, 


scope of 
is supposed to ex- 


600; 13 
R292;9R O 


91. 
(3)31 B 50;8 Bom, L R 807. 
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Oas. 657 (4), Mahomad Cassim v. J amila 
Bee Bee (0), Curpen Chetty v. Ana Mahalin- 
gam, 42 Ind. Oas. 100 (6), Raghunandan Pra- 
sad Singh v. Kirtyanand Singh, 1:0 Ind. Cas. 
30947) Kirtyanand Singh v. Pirthichand 
Lal, 120 Ind. Oas. 315 (8), and Wazir Bakhsh 
v. Hari Ram (9). Of these rulings Birendra 
Chandra v. Tulshi Charan Ghose, 85 Ind. 
Oas. 65/ (4), may be distinguished | a8 in 
that case the surety only gave security as a 
condition for stay of execution during the 
pendency cf the appeal promising to pay a 
certain sum in the event of the appeal 
being dismissed. In the other cases the 
application relied on as astep-in-aid was an 
application against the original judgments 
debtor and the subsequent application 
sought to be brought within time was an 
application against the surety, that is the 
facts are the converse of the Present case. 
It is difficult to say whether any distinction 
in principle can be drawn between the 
two cases, The matter is difficult and 
doubtful and I refer this case to the Hon'ble 
the Obief Justice with a view to its being 
heard by a Division Bench. 


Mr. J. L. Kapur, for the Appellant, 
Mr. Achhru Ram, for the Respondent. 


Judgment of the Divislon Bench 


Dallp Singh, J—One Kesar Singh 
obtained a decree for Rs. 660 and costs 
against Kishan Singh. On April 25, 1930, 
Kishan Singh was arrested in execution 
of this decree. Maghar Singh and Jowahar 
Singh stood sureties for the payment of 
the decretal amount, amounting to Rs. 800, 
if the judgment-debtor failed toappea: on 
June 10, 1930. Neither the’ sureties nor 
the judgment-debtor appeared on that 
date and the sureties were held liable by 
an order dated February 6, 1931, Kesar 
Singh sold his decree to Bhag Singh and 
Gurpal Singh and they, in turn assigned 
it to one Prem Singh. An application was 
made on March 24, 1934, but as itis not now 
forthcoming on the record, it is not known 
against whom it had been made. This 
application was dismissed on June |, 1934. 
On June 2, 1934, there was an application 


(4) 85 Ind, Oas. 657; A I R 1926 Cal. 267. 
(5) 6 R 334; 111 Ind. Oas. 479; AIR 1998 Rang. 


a 42 Ind. Oas. 100; AIR1918LB 103; 11 Bur. 


LT 120 Ind. Oas, 309; 8Pat. 310; AIR 1929 Pat, 


( 
. 11 P LT 220; Ind. Rul. (1930) Pat. 21. 
095; 20 Ind, Oas. 315; AIR 1929 Pat, 597; Ind. 
265;3U P 
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against Maghar Singh for his arrest and 
this was dismissed on December 14, 1934. 
Prem Singh became the assignee of the 
decree holder on February 16, 1935, and on 
May, 15, 1937, he sought execulion of the 
decree against the original judgment- 
debtor, Kishan Singh. The learned Addi- 
tional District Judge held three points on 
the question of limitation, which arose in 
the case, against the judgment-debtor. He 
held that the application of June 2, 1934, 
against Maghar Singh, surety, for his 
arrest must be taken as a step-in-aid of 
execution against the judgment-debtor 
Kishan Singh. He also held that the fact 
that a notice had issued to the judgment- 
debtor must also be held to extend time. 
He further held that as the onus of the ` 
issue of limitation was placed on the 
Judgment-debtor and the application of 
March 24, 1934, dismissed on June l, 1934, 
was missing, ths decree-holder was entitled 
to assume that it was a step-in-aid of 
execution against both the judgment+«debtor 
and the surety and, therefore, the present 
application for execution was within 
limitation. 

On second appeal the learned J udge 
sitting in Single Bench has referred tke 
case to a Division Bench for the reason of 
conflict of authority and the difficulty of 
the point raised. One of the authorities 
holding that execution against the surety is 
not a step-in-aid of execution as against. the 
judgment-debtor is Birendra Chandra v. 
Tulshi Charan Ghose, 85 Ind. Cas. 657 (4), 
at page 659*, This authority, however, 
seeks to distinguish the facts of the 
present case, which are more or less on all 
fours with ths facts ia Mahomad Hafiz 
Vv. Mahomed Ibrahim .1) and Badruddin 
V. Mohammad Hafiz (10) from the facts 
In that case and expressly purports not 
to decide a case coming within the pur- 
view of Mahamed Hafiz v. Mahamed 
Ibrahim (l). It, however, follows Nara- 
yana v. Timmaya (3) and in that case, 
which has on various times been follow- 
ed in other High Oourts, it was held that an 
application for execution against a surety 
would not be a step-in-aid of execution 
against the judgment-debtor. Mahomed 
Cassim v. Jamila Bee Bee (5), follows 
Narayana v. Timmaya (3). In ttaghunane 
dan Prasad Singh v. Kirtyanand Singh CL); 
the facts are similar to those in Birendra 
Chandra v. Tulsi Charan Ghose, 85 lad, 

(10) 44 A 243,77 Ind. Oas 129; AIR 1922 All, 
481; 20A L J726. | ka | ue” a a 
“*Page of 85 Ind. Cas — Hd). 
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Oas. 657 (4) and the ruling follows Narayana 
v. Timmaya (3). In Kirtyanand Singh v. 
Pirthichand Lal, 120 Jad. Gas. 315 (8), the 
dictum is really obiter, but Narayana v, 
Timmaya (3), was applied. The agreement 
in that case was given by the surety before 
the decree was passed. In Wazir Bakhsh 
v. Hart Ram (9), a Single Judge of this 
Court held that execution against the 
- jJudgmentedebtor was not a step-in-aid of 
execution against the surety, Two other 
Tulings, Usuf Ali v. Amin (11) and Jamuna 
Das Ravuji v.. Kandiyil Krishnan (12), 
were cited. The last case has no bearing 
that: I can see on the. point before us, 
and the matter is not further cleared in 
Usuf Ali v. Amin (11), which merely follows 
Narayana v. Timmaya (3). The learned 
Counsel for the appellant has also relied 
on an article in 06 M. L. J. 27 (N.L O), 
which criticizes the decision in Mahamed 
Cassim V, Jamila Bee Bee (5), but the gene- 
ral trend of view is in favour of Mahamed 
Cassim v. Jamila Bee Bee (5; and Narayana 
v. Timmaya (3) and against the Allahabad 
Tulings already referred to. The rulings 
for the. proposition that an execution 
against eitner the judgment-debtor or 
surety 13 a step-in-aid of execution agaiust 
either the surety or judgment-debtor are 
found in Mahamed Hafiz v. Mahamed 
Ibrahim (1), Badruddin v. Mahomed Hafiz 
(10), Sadanala Gangaraju v. Indraganti 
Subbayya (13) and Bachenu Singh v. Radhe 
Lal (2). Honda Ramv, Firm Seth Kunwar 
Bhan-Sukh Nand, 67 Ind. Oas. 301 
(14), was cited as a lahore ruling, 
but as the decree was a joint decree 
against the surety, 1 donot consider that 
that case has any bearing. 

After hearing Counsel on both sides it 
appears tome tnat there is no escape from 
the dilemma propunded in Badruddin v. 
Mahomed Hafiz (10), by the learned Judges 
who decided tnat case. They pointedout 
that if the order against tne surety under 
8, 145, Civil P. O., was to be considered as 
equivalent to a joint decree against the 
Surety and the judgment-debivr, then 
Expin. l to Art. 182, Lim. Act, expressly 
Covered the case, and tnerefore execution 


agalast either the judgmentedebtor or surety 
(11) 47 B 778; 73 Ind. Uas. 233; AIR1923 Bom, 
366; 25 Bom. L it 810, 
(12) AI R 1933 Mad. 722; 145 Ind, Oas. 1004; 65 M 
nT aU, 33 L W450. GRM 194; (14933) M W N 


(13) 58 M 276; 155 Ind. “las, 864; 41 R1935 Mad. 
183; 68 M L J119; LW 148; (1935) M W N 90;7 
R M 621. 
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was a step-in-aid of execution against either 
the surety or judgment-debtor to the extent 
of the liability, lf, on the other hand, the 
effect of s. 149, Civil P. C., was not to be 
considered equivalent to a joint decree 
against the judgment-debtor and the surety, 
then Expln. 1 to Art, 182, did not apply 
at all and the only relevant provision was 
cl. 9, in Art. 182. Tnat clause expressly 
stated, that a step-in-aid of execution would 
be any application to execute the decree 
which had been made according to law. 
There was no limitation of the party against 
whom the execution was sought, By reason 
of s. 149, execution against a surety was 
considered equivalent to an execution of 


the decree. ‘Therefore cl. 5, applied and 


consequently any application against the 
judgment-debtor or surety for execution 
was a Step-in-aid of execution against the 
Surety or judgment-debtor. ‘To this 
dilemma, the learned Counsel forthe appel- 
lant has really no reply. Is might be con- 
tended that the real meaning of cl. 5, was 
that by necessary implication the applica- 
tion had to be against the party against 
whom if was sought to pe used as a step-in- 
aid of execution and that the Explanation 
enlarged the scope of the limited Article 
to holders of joint decrees, In the first 
place, this offends against the principle 
that an Explanation does not enlarge the 
scope of the original section that it 18 sup- 
posed to explain, and in the second place 
as pointed out in the Madras ruling, it 
seems to me just that the surety who is 
really the judgment-debtor in another form, 
shouid not escape liability by reason of 
the fact that execution had beea mainly 
sought against the judgment-debtor. 

For these reasons, Lam of opinion, that 
the argument in Badruddin v. Mahomed 
Hafiz (10), really concludes the matter and 
therefore in the present case the execution 
against the original judgment-debtor is 
within limitation by reason of the applicae 
tion forthe arrest of the surety made on 
June 2, 1y34. It is unnecessary to decide 
tne other two points raised by the learned 
District Judge, but I mustnot be taken as 
expressing any agreement with his deci- 
sions, The result is that the appeal fails 
and must be dismissed, but in the circume 
stances I would leave the parties to ‘bear 
thelr own costs throughout. 


Tek Chand, J.—I agree. 
D. Appeal edismissed, 
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BOMBAY HIGH COURT 
Criminal Appeal No. 195 of 1939 
July 26, 1939 
BRCOMFIELD, AG. C. J. AND SEN, J. 
KRISHNAJL MADHUSUDAN—AcousEp— 
APPELLANT 
VETSUS 

EMPEROR—OppeosiTE PARTY 

Bombay Prevention of Gambling Act (IV of 1887), 
ss. 4, 4 (a), 5,3, 7—Marked coin, when instrument of 
gaming —Insirument of gaming not introduced by 
bogus punter—Value of, as corroboration of punter's 
evidence—Passage, if can be common gaming house— 
Word “using” ins. 3 and word “having the use of" in 
2.4 (a), meaning of—Presumption under s, 1—W hen 
rebutted—There may be offence under 3s. 12 when 
passage ts place accessible tu public. 

A marked coin may no doubt be an instrument of 
guming. lt becomes an instrument of gaming if 
it has infact been used as a means of gaming. 
137 Ind, Oas. 181 (1), relied op. (p. 243, col, 1.) 

Ifinetruments of gaming are found, which are nob 


introduced by the bogus punter himself like marked’ 


coins, that is very good independent corroboration of 
the punter's evidence that the marked coin was also 
an instrument of gaming. [p. 242, col. 2.] 

A passagemay bea place within the meaning of 
the Lom. Prevention of Gambling Act. A passage may 
also no doubt bea common gaming house if it other- 
wise satishes the delinition of sucha place. 124 
‘Ind, Cas. 106 (3), 20 Ind. Cas, 609 (4) and Brown v., 
Patch (5), relied on. (p.243, col. 2.) 

_ According to the ejusdem generis rule of construc- 
tion, the word ‘‘using” in s, 3 should connote some 
sort of right orsome sort of possession. ‘The words 
“having the use of” in s. 4 ça) imply something 
more than mere using even though the use may be 
habitual. [ibid.] 

. There may perhaps be a casus omissus under the 
Act, viz., where the place in which gaming is carried 
on is neither a public place, because the public have 
not accesstoitnor a common gaming house within 
the. detinition because there is no person who can be 
described as an Owner, occupier or person using oF 
having the use of the place for whose benefit the 
gaming is carried on. Unders. 7 of the Act a pre- 
sumption arises when instruments of gaming are 
found -in a place that it isa common gaming nouse, 
But if the circumstances show that the only person 
whocan make a profit from the gaming is not the 
owner, occupier or person using or having the use of 
the same within the meaning of ss. 3 and 4 of the Act, 
the presumption must be rebutted and no conviction 
bare be possible either under s. 4018. 5. (p. 244, 
col. i. 

Obiter.—In cases where the passage is a place to 
which the publichave access or are permitted to have 
access, there might be an offence unders, 12 of the 


Act. 

Or. A, from conviction and sentence 
psssed by the Presidency Magisvrate, 'L'hird 
Additional Court, Mazagaon, Bombay. 


Mr. V. N, Chhatrapati, for the Appel- 
ant. 

Mr. R. A. Jahagirdar, 
Pleader, for the Orown. 


_ Broomfield, Ag. ©. J.—The appellant 
In this case has been convicted under ss. 4 
(a) and 5, Bombay Prevention of Gambling 


Government 
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Act (Bom. IV of 1887) and sentenced to pay 
a fine of Rs. 250 with seven weeks’ rigorous 
imprisonment in default. The facts appear- 
ing in evidence are these, Sub-Inspector 
Shevde had received information that 
gambling was going on in a passage on 
the first floor of Keshavji Nathoo Sailor's 
Chawl on Frere Road, After verifying the 
information, on April: 2, 1238, he marked 
an eight anna coin and gave it to one 
Pandu Tukaram to bet on the figures 9 and 
2asa double. Pandu then went to the. 
chawl accompanied by a Police constable, 
who stcod on the staircase while Pandu 
went up tothe accused who was in the 
passage. The punter laid the bet with the 
accursed and informed the Sub-Inspector 
of it, whereupon the place was raided. The 
accused was found alonein the passage 
and in his hand tied up in a handkerchief 
was the sum of Rs. 7-9-0 in which. the 
marked coin was included. Apparently 
information had been given that the 
accused after taking bets was in the habit 
of going to a water closet on the same 
landing. ‘he Police took the “panch and 
the accused to -this water closet, and on the 
water tank there was found a - matchbox 
which contained a slip of paper Ex. B. 
On this are a number of figures and a few 
names in Marathi. 

The learned Magistrate has found -that 
Ex, Bis uot an instrument of gaming: 
In the first place itis not shown to be in 
the handwriting of the accused; in the 
second place it is obViously not a record 
of the punter’s bet or of any betting which 
had been going onfor some time. It is 
datedin fact July 7, 1937, nine months 
beforethe raid. The learned Magistrate 
is, therefore, perfectly right in holding that 
it is not an instrument of gaming, and the 
absence of any evidence of this kind is a 
serious weakness in the prosecution case. 
If instruments of gaming are found, which 
are not introduced by the bogus punter 
himself like marked coins, that is very 
good independent corroboration of the 
punter’s evidence that the marked coin 
was also an instrument of gaming. In this 
case there is no such independent cor- 
roboration. On the contrary, the finding of 
this particular piece of paper in the water 
closet seems to be a somewhat suspicious 
circumstance. Itis very difficult to see 
why a person who was really using a passage 
for gaming should keep a record of bets 


made nine months before (that and 
notbing else) in a matchbox in the water 
closet, 
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- The first question to be considered there- 
fore is whether the rest of the evidence 
against the accussd is sufficient to justify 
his conviction. The punter’s evidence is 
very brief. He says he was given an 
eight anna piece to play on the double of 
ð and 2, andhe went to the frst floor and 
played with the accused. He also says 
that he had previouly played with the 
accused in this place. In cross-examination 
he was asked whether he had ever been 
in the dock and atfirst he said no, Then 
he admitted that eight or nine years ago he 
was prosecuted for murder. He was ace 
quitted in this case and therefore this may 
have been his misfortune, But he also had 
to admit that four years agohe was con- 
victed of criminal misappropriation in three 
cases. The standard of respectability of 
these Police agents is pretty low, but it 
would seem that this person is disreputable 
even by that standard. 

The Police constable who accompanied 
the punter deposed that he stood on the 
Staircase leading up to the first floor, three 
‘or four steps below the top, and he claimed 
to have seenthe punter playing with che 
accused. [t was brought .out in his crosse 
examination that he had made some con- 
tradictory statements, and apparently 
there is some doubt as to whether he could 
have seen anything from the place where 
he was. The learned Magistrate evidently 
did not regard him asa very reliable wite 
ness. In any case the most he could possibly 
have seen was the punter going up to the 
accused and giving sumething tohim. He 
could not possibly have heard anything. A 
-marked coin may no doubt be an instru- 
ment of gaming as held by this Court in 
Emperor v. Pyarelal (1). lt becomes an 
instrument of gaming if it has in fact been 
used as a means of gaming. lt is to be 
noted also that in that case a conviction 
was upheld which rested simply on the 
evidence of tne bogus punter supported 
by the fact that a marked coin was found 
withthe accused. But it was a case in 
revision, and, as I pointed out in my 
judgment, if we had been dealing with the 
case in appeal and had to satisfy our- 
selves as tothe sufficiency of the evidence, 
we might have taken a ditterent view. 
In Emperor v. Harilal (2) the Ohief Justice 
and N. J. Wadia, J. seb aside a conviction 


(1) 3: Bom. L R 278; 137 Ind. Oas, 181; A I R 1932 
Bom. 194; (1932) Or, Oas. 298; 33 Ur. L J 325; 56 B 
. 292; Ind. Kul. (1932) Bom, 238, 

(2) 39 Bom. L R 613; 171 Ind, Cas. 282; AIR 1937 
Kou Pos; 38 Or, L J 1047; 1 LR (4937) Bom. 670; 10 


KBIBANAJI MADHUSUDAN v. EMPEROR ( BOM.) 


343 


ina case where the evidence of the bogus 
punter was corroborated only by the finding 
of a marked currency note, Without in- 
tending to lay down any hard and fast rule, 
we do not consider that the evidence of 
the punter in this case is sufficiently Gore 
roborated, Weare not staiafied that any 
presumption under s, 7 of the Act arises or 
that the case against the accused is other» 
wise proved, 

That is enough to dispose of the appeal, 
but we wish to say something on another 
aspect of the case, These prosecutions for 
gaming in passages have recently become 
very common andthey appear to involve 
a question of construction of tbe Act of 
considerable difficulty, A passage may be 
a place within the meaning of the Act as 
held in Emperor v. Ismail Birji (3). See 
also in thatconnection HEmperorv. Fattu 
Mahomed (4) and Brown v, Patch (5). A 
passage may also no doubt bea common 
gaming house ifit otherwise satisfies the 
detinitiun of such a place. In Emperor v. 
Ismail Hirji (3) it was an enclosed passage 
in front of a room rented by the accused. 
Such a place, if appropriated to the pur- 
pose of gaming and localized as a place 
where gaming goes on, may well come with- 
in the definition, for the occupant of the 
room migat be said to have the use of the 
passage as appurtenant to the room. But 
the position is obviously different when we 
are dealing with a passage unconnected 
with any place occupied by the accused, 
‘he accused in this case hasa paneshop 
on the ground floor of this building. But 
the passage in question is on the first floor. 
According to the delinition in s. 3 of the 
Act “common gaming house” means a 
house, room or place in which any instru- 
ments of gaming arekept or used for the 
protit or gain of the person owning, occupy- 
ing, using or keeping such house, room 
or place, whether by acharge foruse of 
the instruments of gaming or of the house, 
room or place or otherwise, however, Accord- 
ing to the ejusdemgeneris rule of construc- 
tion, the word “using” should connote some 
sort of rigat or some sort of possession. 
Ins.4 (a) we have the words “whoever 
being the owner or occupier or having the 
use of any house, room or place” and those 
words “naving the use of” in the context 

(3) 31 Bom, L R 1349; 124 Ind, Oas, 106; A I R1930 
Bom, 49; (1930) Or. Uas. 113; 34 Ur, L J 633; 54B 146 


Ind, Kul. (1930) Bom, 234. 
(4) 15 Bom, L R 689; 20 Ind, Oas. 609; 37 B 


91. 
(5) (1099) 1 Q B 892; 68 LJ Q B 588; 80 LT 716; 47 
W R 623; 63 J P 421; 15 T L R 412. 
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geem to imply something more than mere 
using even though the use may be 
habitual. 

The definition of ‘common gaming house’ 
in the Indian Act is borrowed from the 
English Betting Acis and it has been 
held in England that the use is not 
of the kind prohibited unless it imports 
some measure of possession or control, for 
the person “using” is one who; although 
the designations “owner,” “occupier,” or 
“keeper” donot apply to him, is neverthe- 
less scme other person who is analogous 
to and is of the samegenus as the owner, 
occupier or keeper : Halsbury, Vol. 15, 
p. 513, para. 920. The leading English 
authority on ihe point'is Powell v. Kempton 
Park Racecourse Co. (6). This .majcrity 
decision of the House of Lords: has given 
rise to some difficulties which will be 
found discussed in Street's Law of Gaming 
pp. 165 and following, But the proposi- 
tion stated in Hajsbury appears to be the 
law in England, and if so, it is probably 
the law in India also, In casee where the 
passage is a place to which the public 
have access or are permitted to have 
access, there might be an offence under s. 12 
of the Act, but that is not the charge in 
the present case and there is no evidence 
as to public access to the passage. 

It would seem that there may perhaps 
be a casus omissus under the Act, viz. 
where the place in which gaming is carried 
on is neither a public place, because the 
public have not access to if nor a come 
mon gaming house within the definition 
because there is no person who can be 
described as an owner, occupier or pere 
son using or having the use of the place 
for whose benefit the gaming is carried 
on. Under 5. 7 of theAct, a presumption 
arises when instruments of gaming are 
found ina place that it is a ccmmon 
gaming house, But if the circumstances 
show thatthe only person whocan make 
a profit from the gaming is not the owner, 
occupier or person using or having the 
use oi the same within the meaning of ss. 3 
and 4 of the Act, it seems that the pre- 
sumption must be rebutted and that no 
Conviction would be possible either under 
B. 4 OT B. 9. 

AB ab present advised, we feel consider- 
able dcubt as to whether the accused in 
‘this case could have been convicted in 
‘any event. ut it is not necessary for us 
to decide ihe point because ior the reasons 
"= (6) (1899)'A Ô 143; 68 L J Q B 392; 80 L T 538;47 W 
R585; 15 T L R 266; 68 J P 260, A ae 
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I have given weare not satisfied that any 
instrument of gaming was found in the 
passage or ihat the evidence that the accus- 
ed accepted bets can be relied upon. We 
allow the appeal. The accused is acquitted 
and discharged. The fine, if paid, should 
be refunded. 
5. Appeal allowed. 





NAGPUR HIGH COURT 
Civil Revision Application No, 338 
of 1937 
January 30, 1939 
STONE, O.J. AND NIYCGI, J, 

Tug ALL INDIA RAILWAY MEN'S 
BENEFIT FUND, LTD, NAGPUR 
AND ANOTHER—A UOTION*? UROHASERS 
— APPELLANTS 
versus 
RAMOHAN D—J UpG@mMENT-DEBTOR AND 


ANOTHER— L ROREE*HOLDEK—OPPosITE PARTY 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. %0, 91, 60—Auction-purchaser, if entitled to set 
aside sale— Interests", if include those of auction- 
purchaser—Statement by mortgagee that he would 
not enforce mortgage, if cures irregularity of 
omission of mortgage in sale proclamation. 

kulo YO of O., XXI, Oivil P. O., entitles an auc- 
tion-purchaser to seek to set aside the sale just 
as it does in case of decree-holder or judgment- 
debtor, 68 Ind, Oas. 42% (8), Overruled, 6. Ind, 
Oas. 875 (1) and 168 Ind. Cas, 9/0 (11), approved. 
[p. 247, col. 1) 

It is not the function of the Oourts to make 
alterations in the terminology of the plain pro- 
visions of law, as in that case they would not be 
interpreting but making the law. When the Legis- 
lature used the word ‘interests’ in plural, it must 
be presumed that it intended to attach some 
special significance to it, That plural word ob- 
viously means more than one interest which may 
be of the same kind or different kinds, which may 
be held by one or more persons. The interests of 
a mortgagee with or without possession, of a 
lessee or of a mere trespasser are either proprie- 
tary or possessory but regarded as a whole, they 
are of one species, namely, interests in the proper- 
ty, but a person may have & pecuniary interest in 
respect of a property such as a decree-holder has 
and it is presumably for this reason that a decree- 
holder is expressly mentioned in the‘rule. Both 
the judgment-debtor and auction-purchaser are 
equally interested in the sale of the property and 
their interesita are equally affected and must stand 
on the same level. ‘lo deny aright tothe auction- 
purchaser while conceding ıt tothe judgment-deb- 
tor or the decree-hoider, would be manifestly unjust 
and unreasonable. lt would be wrong to impute to 
the Legislature an intention to create such an 
anomaly. d4 ind. Oas. 119 (21), referred to. [pe 
z4ö, cols. l & 2,} 3 

The express mention of the auction-purchaser in 
him from the pur- 
view of r. 90. The object of the two enactments is 
different. Rule Yi postulates that the sale is. free 
from any fraud, irregularity or illegality, whereas 
r, YU leaves the door open for questioning. the vali- 
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dity of the sale on three specific grounds men- 
tioned ahove. The fact that the auction-purchaser 
in specifically mentioned in r. 91 itgelf evidences 
the intention of the Legislature to afford him a 
summary remedy. [p. 248, col, 2.) 

A statement by the mortgagee in the witness-box 
that he would not enforce his mortgage, cannot 
cure the irregularity of the non-disclosure of his 
mortgage in the proclamation of sale. 19 Ind. Oas. 
298 (22), referred to, 

Mere statement by the subsequent mortgagee in 
the witness-box that he would not enforce his 
mortgage cannot estop him from enforcing his 
legal rights. .A mortgagee’s right is created by 8 
regietered deed and can only be extinguished by a 
registered deed. The- subsequent mortgagee's as- 
surance would have some value if the auction- 
purchaser offers his bid relying on that assurance. 
‘An assurance given before confirmation of sale, 
which is an act of Court and not of a party, can 
have no legal significance, [p. 249, col. 1.] 


O. R. App. of the order of the Court of 
Hi coe Judge, Nagpur, dated February 


Order of Reference 


Niyogi, J.—(January 17, 1938).—This is 
an application in revision against the 
judgment of the District Judge, Nagpur, 


in Miscellaneous Civil Appeal No, 21 of 
1936, dated Februarv 24, 1937. 
Applicant No, 2 purchased, on behalf 


of the applicant No. 1. a house in execution 
of a mortgage-decree obtained by none 
applicant No. 1 against non-applicant No. 2, 
There is no longer any dispute that the 
applicant No. 1 is the real purchaser. 
Non-applicant No.1 who was the prior 
motgagee sued to enforce his mortgage 
without impleading one Sheikh Kasam who 
was a pUisne mortgagee and obtained a 
decree for sale of the mortgaged house. 
In the proclamation of the sale the decrees 
holder did not disclose the existence of 
the subsequent incumbrance. The appli- 
cant No.l bid at the execution sale in 
ignorance of that incumbrance and offered 
Rs, 2,200. Later on he came to know about 
if and applied to the executing Court under 
O. XXI. r. 90, Civil P. O. for the sale being 
set aside on the ground that he was mieled 
into offering much larger price than he 


would have done had he been aware of the. 


existence of the second incumbrance, 


On his application there arose inter alia 
twoissues which are material here. They 
were: 

(1) Whether an  auction:purchaser is 
competent to apply under O. XXI, 
r. 90, Civil P. O. 

(2) Whether the auction-sale should be 
set aside on ground of irregularity 
In conducting and publishing the 
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sale in view of the non-disclosure . 
of the subsequent mortgage, l 

The executing Court passed an order’ 
setting aside the sale. The learned Dise- 
trict Judge.on appeal, held following Shive' 
prasad v. Santooji (1) that it was open to 
the auction-purchaser to take advantage of: 
O. XXI, r. 90, Civil P. C. and that the 
irregularity which consisted in the non- 
disclosure of the subsequent incumbrance- 
was cured by the puisne mortgagee's states 
ment in the witness-box that he would not 
enforce his mortgage, giving to that states 
ment the effect of estoppel. Oa this view 
he allowed the appeal and ordered that the 
sale be confirmed. 

In this Court the arguments are confined 
only to the two issues mentioned above. 

As to the first issue, viz. whether an 
auction-purchaser is entitled to apply under 
O. XXI, r. 90, Civil P. O., there is a conflict 
of authorities. While Gopalakrishnayya v. 
Sanjeeva Reddi (2), Ravinandan Prasad v. 
Jagarnath Sahu (3), Mahadeo Ram v. Raja 
Mohan Vikram Sah (4) take the view that 
O. XXI, r. 90, Civil P. O. authorises an 
auction-purchaser to apply for setting aside 
sale, Balkrishna Waman Kharkar vV. 
Sakharam Babaji (5), Nihal Chand Gopal 
Das v. Pritam Singh (6) K. V. A. L. Chettyar 
Firm v M. P. Maricar (7) take the contrary 
view. In the late Court of the Judicial 
Commissioner, Nagpur, Batten, A, J.O. in 
Shivprasad V. Santoojt (l) followed the 
former view taken in Gopalakrishnayya V. 
Sanjeeva Rzddi (2) but Prideaux, A, J. O., 
took the opposite view in Balwant v. Ratan 
lal (8). The question raised is of general 
importance and of frequent occurrence. 
It is desirable that there should be un 
authoritative pronouncement by a Bench of 

is High Court. 
eee question is whether the auction= 
purchaser can be conpalled to accept the 
gale on the ground that the subsequent 
mortgagee declared ia the witness-box his 
intention not to enforce sel vita aati 

ithst i e was Willin 
win Aa i nad Cas, 875; AI R 1922 


3. 
mae cae L J 228: 55 Ind. Cas. 333; A I R 1920 


. 11 L W184: (1920) M W N 152. 

Me ia 479. 87 Ind. Uas. 273; A I R1925 All. 

: 23 A LJ 233. 
me “i? Pat, 665; 145 Ind, Oas. 421; A IR 1933 
Pat. 435: 14 P L T388; 6 RP 180 (S B). 

(5) 60 B 750; 164 Ind. Oas. 644; A IR 1936 Bom. 
311; 38 Bom. LR 589; 9 R B 101. aay 

(6) 14 L 1; 138 Ind. Cas. 817; AI R1 Lah, 
463: 33 P L'R 788, Ind. Rul. (1932) Lab. 541, 

(7) 6 R 62l; 114 Ind. Oaa, 538; AT R 1929 Rang. 

: Ind. Rul. (1929) Rang. 106. 
GN I R 1523 Nag. 161; 68 Ind, Oas, 429, 
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payment, if made, of his debt. This ques- 
tion, standing by itself, does not call for 
reference to a Bench. But asit demands a 
clear exposition of the fundamental principle 
underlying the law of estoppel, it is desir 
able that it is also considered by the 
Bench. 

Lsubmit this case to my Lord, the Chief 
Justice, for reference to a Bench to consider 
the following questions: — 

(i) Whether an auction purchaser is 
competent to apply under O. XXI, 
r. 90, Civil P. C. to have the sale in 
his favour set aside. 

(ii) Whether the statement made in 
Court by the puisne mortgagee 
operates as an estcppel against 
him and cures the irregularity of 
nonedisclosure of his mortgage in 
the proclamation of Sale. 

Mr. A. L. Halwe, for the Applicants. 

Messrs, A. V. Khare and W. B. Pendhar- 


kar, for Non-Applicant No. 1 and ex 
parie aguinst No. 2. 
Opinion . 
This case has been referred to this 


Bench for decision cf the following question 
of law. 
(1) Whether the aucticn-purchaser is 
competent to apply under O. XXI, 
r, 90, Civil P. O. to have the sale in 
his favour set aside; and 
(2) Whether the statement made in 
Court by the puisne mortgagee 
operates as an estoppel against 
him and cures the irregularity of 
ncn-diselesure of his mortgage in 
the proclamation of sale. 

In execution of a mortgage-decree for 
sale a house was sold and the applicant No, 2 
became the purchaser. In the suit in 
which that decree was passed, one Sheikh 
Kasam who was supposed to be a puisne 
mortgagee was not impleaded and in the 
proclamation of sale the subsequent in- 
cumbrance was not disclosed. The auctions 
purchaser offered Rs. 2,200 in ignorance of 
the subsequent incumbrance and purchased 
asifthe property had been sold free of 
any incumbrance. He, however, learnt 
later cn that the property was subject toa 
second mortgage and applied to the execu- 
ting Court under O. XXI, r. 90, Civil P, O. 
for the sale being set aside on the ground 
of fraud and irregularity. In the course 
of the proceedings Sheikh ` Kasam was 
examined as a witness and he stated that 
although he had no intention to enforce his 
mortgage he would be willing to accept 
pay ment of his debt, if made. 
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The first question. is not “free from 
difficulty in view of the acute conflict of 
opinion among the several High Oourts of. 
India. In Gopalakrishnayya V. Sanjeeva. 
Reddi (2) Ravinandan Prasad v. Jagarnath 
Sahu (3), S. N. V. N. S. Subramanian 
Chettyar v. N. L. M. Chettyar Firm (9), 
Pritam Singh v. Nihal Chand Gopal Das. 
(10), Shivprasad v. Santoojj (1) and 
Sangidas v. Chahadu (11), it was held that: 
an auction-purchaser is a person whose 
interests are affected by the sale and that 
he is entitled to apply under O. XXI, r. 90, 
of the Civil P. C. to have the sale set aside 
on grounds mentioned in that rule. The 
contrary view was taken ia Surendra Nath 


Das v. Alauddin Mistry (12, Nihal- 
Chand Gopal Das v. Pritam Singh 
(6), ` Kalumal Tolaram v. Ahmad 
Nur (13), Balkrishna Waman Kharkar 


v. Sakharam Babaji (5), Balwant 
v. Ratanlal (8) and K. V. A. L. Chettyar 
Firm v. M. P. Maricar (7). There has been 
in some High Courts remarkable fluctuation 
of opinion. The latter view which the 
Patna High Court had taken in Khetro 
Mohan Dutta v. Sheikh Dilawar (14) and 
Kartick Chandra Chatterji v. Nagendra 
Nath Roy (15) .was overruled by the 
majority of the Judges constituting a Full 
Bench of that Court in Mahadeo Ram v. 
Raja Mahan Vikram Sah (4), On the other 
hand, the view taken in Pritam Singh v. 
Nihal Chand Gopal Das (10) was overruled 
on a Letters Patent Appeal in Nihal Chand 
Gopal Das v. Pritam Singh (6). i 
The difference of opinion turns, on the 
meaning to be attached tothe expression 
"any person whose interests are affected by 
the sale” contained in r. 90 of O XXI, Oivil 
P.O. The learned Judges who exclude 
an auction-purchaser from the ambit of 
that expression do so on the undermentioned 
grounds :— = 
(i) that the word “interest” occurring in 
that expression properly signifies 
interests subsisting in the property 
at the time of sale and not those 


(9) 5 R516; 105 Ind. Oas. 465; A I R 1927 Rang. 


01. 

(10) A I R 1931 Lab. 630; 132 Ind. Oas, 525; 32 P 
L R 933: Ind. Rul. (1931) Lah. 621. 

(11) AI R 1937 Nag. 140; 168 ind. Oas. 970; 20 N 
L J111; 9 RN 288. 

(12) A I R 1928 Cal. 828; 116 Ind. Oas. 156; 49 O 
L J 207: Ind. Rul. (1929) Cal. 444. ° 

(13) A IR 1931 Sind 107; 134 Ind. Oas, 373; 25 
S LR 405; Ind. Rul. (1931) Sind 117, 

(14) 3 PL J516; 46 Ind, Oas.614;AT R 1938 
Pat, 636; 5 PLW 151. 

Ce ee R 1924 Pat, 319; 74 Ind. Ogs. 760; 5 P 

T 41, 
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which cume into existence ag the 
result of it; 

(22) that an auction-purchaser’s gole 
remedy in execution proceedings is 
one provided in r. 91 of O. XXI, 
Civil P., C,; 

(iii) that there is no guarantee of title 
held out in execution sales. 


After carefully examining the various 
conflicting decisions and the points set 
forth above, we are of opinion that r. Ł0 of 
O. XXI, Civil P. 0, entitles an auctione 
purchaser to seek to set aside the sale just 
as it does in cage of decree-holder or 
judgment-debtcr, Tt may be useful to 
recall that the expression “any person 
whose interests are affected by the sale” 
has been substituted for the expression 
“any person whose immovable property has 
been sold” which occurred in s. 311 of the 
repealed Code of 1882. In a case which 
arose under the Code of 1882 their Lord» 
Bhips of the Privy Council held that an 
auction-purcharer was not entitled to apply 
under that section as he was not a person 
whose immovable property has been sold 
within the meaning of that seciion: see 
Brij Mohan Thakur v. Rai Umanath 
Chowdhury (16). 16 ie, however, pertinent 
to notice that the expression had been con 
trued as meaning any person ‘‘whose 
interest had been legally affected by the 
sale’ in the Full Bench case of Asmat- 
unnissa Begam y. Ashruff Ali (17). Conse- 
quently persons claiming title paramount 
to the judgment-debtor or of person claim- 
ing to be a purchaser of immovable property 
from the judgment-debtor prior to the 
attachment were not held entitled to apply 
for setting aside sale notwithstanding that 
they had interestsin the property. Similar- 
ly & person was held not entitled to apply 
when the share cf his co-sharer was sold 
in execution: see Bisheshar Koer v., Hari 
Singh (18). On the other hand, a revere 
sioner entitled to succeed. on the death of a 
Hindu widow was held to be entitled to 
apply under this rule: see Brij Kishore v. 
Pratab Narain (19) and Pankhabati v. 
Nonilal Singh (20). Thus it would appear 
that mere subsisting interest in the pro- 
perty was not regarded as the Criterion, 
but the detriment to some interest, whe- 


(18) 20 O 8; 191 A 154; 6 Sar. 245 (P O). 

(17) 150 488; 13 Ind, Jur. 54 (F By 

(18) 5449; A W N 1882 146. 

q8 4 P LJ 360; 51 Ind, Oas, 359: AIR 1919 
Pat, 12%, (1919) Pat, 303. 

72;21 Ind. Oas, 207; A I R 1914 Gal. 
338; 18 C W N 778, S 
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ther or not such interest was actually sub. 
sisting at the date of the sale. 


What is clearly material is not interest in. 
property so much as the prejudice to any 
interest occasioned by the sale. It cannot 
be gainsaid that when an auction-purchaser 
is misled by the decree-holder’s omission ta 
Specify an incambrance in the proclama- 
tion of sale into offering a higher bid, his 
interests are affected by the sale. That. 
gives rise to the question whether the 
Buction-puchaser can be regarded as a pers 
son having anv interest atall to be affected. 
by the sale. The answer would depend upon 
the range of the meaning naturally conveyed 
by the word ‘interest’. If it is understosd in 
a narrow and restricted sensa of interest 
in the property the auction-parchaser 
must clearly be excluded but this view 
is open to reasonable attack on the ground 
that one would be reading the words “in 
property” in the rule which tha Legislature 
itself could have inserted if it intended 
to convey that meaning. It ig not the 
function of the Courts to make alterations 
in the terminology of the plain provisions 
of law, as in that case they would not be 
interpreting but making the law. When 
the Legislature used the word ‘interests’ in 
in plural, it must be presumed that it 
intended fo attach some special significance 
fo it. That plural word obviously means 
more than one interest waich may be of 
the same kind or different kinds, which 
may be held by one or more persons. 
The interests of a mortgagee with or with- 
ouf Possession, of a lessee or of a mere 
trespasser are either proprietary or pogsese 
sory but regarded as a whole they are of 
one species, namely, interests in the Pro- 
perty, but a person may have a pecuniary 
interest in respect of a property such ag 
a decree-holder has and it ig presumably 
for this reason that a decree-holder ig 
expressly mentioned in the rule. In Dhie 
rendra Nath Roy v. Kamini Kumar Pal 
(21) the expression any person. “whose 
Interests are affected by the sale” wag 
held not restricted to proprietary or 
possessory title so as to exclude pecuniary 
interest. On that wide interpretation, a 
decree-holder who has lost his right to 
rateable distribution was held to have such 
interest as would entitle him to apply 
under this rule to set aside a sale held at 
the instancs of ancther creditor. Oan it 
be said that the auction-purchaser has no 


(21) 51 0495; 84 Ind. Cas, 


119; £ I R1994 Oal, 
786; 280 W N 899, 
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pecuniary interest that is affected by the 
Sale? It is obvious that an execution 
Pale primarily affects the interests of three 
parties although their interests may be 
different and conflicting, namely, the decree- 
holder, the judgment-debtor and the auction- 
purchaser. Any perscn who comes forward 
to bid at the auction does so manifestly 
because he has some interest in the pur- 
chase of the property. The bidders are 
persons who are interested in converting 
their cash into the property which is offered 
for sale. The interest of the purchaser at 
the time of the sale appears pecuniary 
but by necessary implicaticn it comprises 
an inchoate interest in the property. It 
cannot therefore be gainsaid that the 
auction-purchaser had an interest to be 
protected just as the decree-holder or the 
judgmentedehtcr has. 

The summary to set aside the sale is 
provided in rr. 89, 90 and 91 of O. XXI, 
Rule 89 in clear -terms describes the 
person entitled to set aside the sale on 
deposit as any person either owning such 
properiy or holding an interest therein or 
holding an interest by virtue of a title 
acquired before such sale. That wording 
Clearly excludes those whose interest is 
other than proprietary or possessory. 
Rule 91 expressly mentions only the exe- 
cution-purchaser. The intermediate rule, 
however, expressly mentions the decree- 
holder or any person entitled to share in 
a rateable distribution of assets but does 
not specifically mention the judgment- 
debtor. It uses the expression whose in- 
terest are affected by the sale” in a general 
way with the obvious purpose of including 
a wide variety of interests otber than that 
of the judgmentedebtor. The hy pothesis 
that this expression does not contemplate 
its application to an atiction-purchaser 
renders r. 90 manifestly illogical and un- 
reasonable. The omission to specify 
incumbrances in the proclamation of sale 
would unqvestionably entitle both the 
judgment-debtor and the decree-holder_to 
apply for setting aside the Sale: see 
Krishna Pershad Singh v. Moti Chand (22). 
If this is a good ground for the judgment- 
debtor whose property is sold and for the 
deciee-holder who has no proprietary: ine 
terest in the property, why should it not 
be equally good in the case of one who 
purchases the property. The judgment- 


(22) 40: O 635: 19 Ind. Cas. 296: 40I A 140; 17 
rere ores is 5 W ER ETE MW N 487: ill 

Pub Ni om. 15; 14ML T37; 25ML, 
TEO. l lene 
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debtor parts with his property for a price 
and the auction-purchaser parts with his 
money for the property. Both are equally 
interested in the sale of the property and 
their. interests are equally affected and 
must stand on the same level. To deny 
a right to the auction purchaser while 
conceding it to the judgment-debtor or 
the decree-holder would be manifestly 
unjust and unressznable. It would be wrong 
to impute to the Legislature an intention 
to create such an anomaly, ` : 

Tt is argued that the Legislature has 
made its intention clear inr. 91 which is 
meant solely for the benefit of the 
auction-purchaser and that therefore the 
auction-purcheser can only look to that 
rule and not to r. 90 for a summary 
remedy. The express mention of the auctione 
purchaser in r. 91 cannot of itself exclude 
him from the purview of r. 90, The 
object of the two enactments is different, 
Rule 91 postulates that the sale is free 
from any fraud, irregularity or illegality, 
whereas r. 90 leaves the door open for 
questioning the validity of the sale on 
three specific grounds mentioned above. 
The fact that the auction-purchaser is 
specifically mentioned in r. 91, itself evi- 
dences the intention of the Legislature to 
afford him a summary remedy. Consistently 
with this how is it possible to predicate 
that the auction-purchaser is denied a 
similar remedy on other grounds Vitiating 
the sale? Rule 91 so far from refuting.the 
wider interpretation put upon r. 90 goes 
to reinforce it, 

The last point, viz. the absence of 
guarantee of title survives for consideration. 
If the sale is confirmed in spite of the 
auction-purchaser'’s complaint that it was 
irregular and illegal what remedy does the 
law provide him? Once the sale is cone 
firmed, he has no remedy open to him by 
a regular suit to have it set aside as 
there is no guarantee of title held outin 
auction sales: see Dorab Ally Khan v. 
Executors of Khajah Moheeoodeen (23). 
He may at best be entitled to obtain 
Compensation from the impecunlous judg- 
ment-debtor. That is decidedly placing 
him in a worse position than a private 
purchaser who under s. 18 (e) of the 
Specific Relief Act is entitled to compel 
the mortgagor to redeem the mortgage 
and to obtain a conveyance from the 
mortgagee. The fact that a purchaser at 
a Oourt sale buys the property with all 


(23) 3.0 806; 51. A 116; 30LR 599; 3 Suther 
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risks and all defects in the judgment- 
debtor's title ought to be the overpowering 
consideration to leave him scope to amend 
matters before the sale becomes conclusive. 
That the law makes it imperative on the 
decreesholder to specify the various parti- 
culars including incumbrance specified in 
r. 66 of O. XXI. shows the anxiety of 
tbe Legislature that the purchaser should 
have a fair deal. The buyer would be 
purchasing at his risk only when all these 
requisite formalities of law are observed 
and there is no fraud, but if they are 
not observed or there is fraud. would the 
law afford him no remedy? Where can 
he get his remedy ercept in the execution 
proceedings? At all events, the executing 
Court would be the best tribunal qualified 


to adjudicate on these matters as it pose. 


sesses firstehand knowledge of the circum- 
stances in which the sale is held and has 
be decide whether or not to confirm the 
sale. 

From the foregoing discussion the cone 
clusion is inevitable that the auctione 
purchaser is entitled to apply under r. 90 
as a person whose interests are affected 
by the sale. We are, therefore, of opinion 
that Shivprasad v. Santoojt (1) was cor- 
rectly decided. 

As to the next question, we are of 
opinion that mere statement by the sub- 
sequent mortgagee in the witness-box that 
he would not enforce his mortgage cannot 
estop him from enforcing his legal rights, 
A mortgagee’s right is created by a regise 
tered deed and can only be extinguished 
by a registered deed. The subsequent 
mortgagee’s assurance would have some 
value had the auction-purchaser offered his 
bid relving on that assurance. An assurance 
given before confirmation of sale, which 
18 an act of Court and not of a party, 
can have no legal significance. In any 
case it isa matter for the auction-purchaser 
himself to decide whether or not he would 
press his application under r. 90 relying 
on the assurance of the subsequent morte 
gagee. The executing Court cannot compel 
him to act to his prejudice on the view that 
the puisne mortgagee’s statement would in 
future debar him from enforcing his rights. 
His statement cannot possibly cure the 
irregularity of the non-disclosure of his 
mortgage in the proclamation of sale, 

Order.—In view of the opinion delivered 
by the Bench that an auction-purchaser is 
entitled to apply for setting aside sale 
under O. XXI, r. 90, Civil P. O. and that 
the puisne mortgagee's statement made in 
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the witness-box would not operate as 
estoppel against him and further would 
not cure the irregularity in the proclama- 
tion of sale, this revision-petition succeeds, 

The result is that the execution sale is 
set aside with costs in all the Courts. 
Pleaders’ fees Rs. 50. Non-applicant No. 1 
alone will be liable for costs. 


D. Reviston allowed. 


MADRAS HIGH COURT 
Second Appeal No. 124 of 1934 
April 29, 1938 
LAKSHMANA Rao, J. 
KIZHAKKEKARA NATUVIL 
MANKOLATH ILLOTH GOVINDA 
NAMBUDIRI, KARNAVAN ann 
MANAGER OF ILLOM— APPELLANT 
VETSUS 
SOOPIATATH AMAD, KARNAVAN AND 
MANAGER or Tan TARW AD— RESPONDENT. 
Mortgage—Usufructuary—Property in possession of 
trespasser and not delivered to mortgagee —Mortgage 
subsisting—M ortgagor, if can sue trespasser for pos- 
session and mesne profits. f f 
A mortgagor has a statutory duty to put his 

usufructuary mortgagee in possession and if the 
mortgaged properties are not delivered to the usuf- 
ructuary mortgagees in spite ofthe recital in the 
deed of mortgage, the mortgagee is not bound to 
sue and obtain possession from a trespasser in 
possession on the date of the mortgage. So long 
asthe mortgagor has a statutory duty to put hig 
mortgagees in possession, he has a right himself to 
sue the trespasser for possession in order that he 
may fulfil that duty. There is no such statutory 
duty when the transferee is dispossessed by a treg- 
passer after being put in possession. The mort- 
gagor would be entitled to mesne profits at least by 
way of damages for the loss resulting to him from 
the trespass and prevention ofthe mortgagees from 
realizing the profits towards the mortgage money 
for which he continues to be liable. 119 Ind. Oas. 
169 (1) and 6? Ind. Oas. 284 (2), relied on. 


S. A. against the decree of the Sub-Judge, 
Tellicherry, in A 8. No. 72 of 1931. 


Mr, B. Pocker, for the Appellant. 
Mr. M. C. Sridharan, ‘for the Respondent 


Judgment.—The plaintiff_is the appel- 
lant, and the suit as amended in pursuance 
of the judgment of the High Court in S.A. 
No. 86 of 1927 is for recovery of the plaint 
properties from the respondent with mesne 
profits from 1919. The title of the appel- 
lant to the suit properties is admitted and 
it is not disputed that as found by the 
Courts below, the respondent is a trespasser 
in possession since September 23, 1918. The 
suitiwas instituted on December’ 3, 1921, and 
normally the appellant would be entitled to 
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a decree, for possession with mesne profits 
from 1919 as claimed, But the appellant 
had,. on May 1, 1919, executed a usnfrue- 
tuary mortgage of the properties in favour 
of one Moosan Kutti and his son Muhamad 
Kunhi for a period of two years, and though 
it is recited in the deed of mortgage that 
possession had been given, the respondent 
was in possession of the mortgaged pro- 
perties and they were not delivered to the 
mortgagees, The debt is outstanding 
though the term of the mortgage expired 
before the irstitution of the suit, and the 
right of the. appellant to possession and 
mesne profits during the subsistence of the 
mortgage was challenged. The District 
Munsif upheld the claim of the appellant 
to possession and mesne profits from 1921 
and since he had taken possession of the 
properties and realized the mesne profits in 
execution of the decree which was reversed 
in 8. A. No. 86 of 1927, the District Mungit 
declared and decreed that the appellant 
was entitled to recover possession of the 
properties with mesne profits for the year 
1921. An appeal was taken by the respon- 
dent and the Subordinate Judge disallowed 
the claim for possession and mesne profits, 

The mortgage has not been redeemed 
though the term has expired and the ques- 
tion for decision is whether during the 
subsistance of the mortgage, the appellant 
is entitled to sue for possession and mesne 
profits. It was not disputed that in the 
absence of a contract to the contrary, the 
mortgagor has a statutory duty to put the 
usufructuary mortgagee in possession of the 
mortgaged properties nor was it contended 
that there was any contract tothe contrary 
in this case. The appellani has thus a stas 
tutory duty to put his usufructuary morte 
gagees in posses3ion and it is common 
ground that the mortgaged properties were 
not delivered to the usufructuary mort- 
gagees in spite of the recital in the deed of 
mortgage. The latter are not bound to sue 
and obtain possession froma trespasser in 
possession on the date of the mortgage, and 
as held by Reilly, J. in Krishna Bhatta v. 
Subbanna Sastra (1) at p. 615 after con- 
sidering the entire case-law on the point, 
so long as the appellant has a statutory 
duty to put his mortgagees in possession, 
he. has aright himself to sue the trespasser 
for possession in order that he may fulfil 
that duty. There is no such statutory duty 
when the transferee is dispossessed by a 
trespasser after being put in possession, a8 


(1) A I R 1929 Mad. 611 atp. 615; 119 Ind, Cas. 
169; Ind. Rul. (1929). Mad, 921, 
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in the cases relied upon by the Subordinate 
Judge and as pointed out in Mohideen 
Rowther v, Jayarama Iyer (2) at p. 941 the 
mortgagor would be entitled to mesne 
profits at least by way of damages for the 
loss resulting to him from the trespass and 
prevention of the mortgagees from realizing 
the profits towards the mortgage money for 
which he continues to be liable. The 
decision of the trial Court was, therefore, 
right and the decree of the Subordinate 
Judge cannot be sustained. It js, therefore, 
set aside and the decree of the trial Oourt 
is restored with costs here and in the lower 
Appellate Court, Leave to appeal is granted, 


Np. Decree set aside, 


Eo Pe nee ae a aad Oas. 284; AI R 
ad. 42; 4 ; 13L W 281; (1921 
W N43; 29M LT 78. < : l a 
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NAGPUR HIGH COURT 
Second Appeal No, 419 of 1937 
August 31, 1939 
GRILLE, J. 
Thakur CHHATARSING SHERSING 
RAJPUT—PLAINtTIFF—AppeLLaNt 
versus 
Thakur HAMERSING ABHESINGH 
RAJPUT AND OTHERS— DRRUNDANTS— 
RESPONDENTS 
C. P. Land Revenue Act (II of 1917), 3, 203— 
Transfer—Mortgage of house in abadi site without 


malguzar's permission, whether transfer within 
meaning of s. 203. 

A mortgage is undoubtedly a transfer, The term 
“ transfer " cannot be limited to a conveyance of 
all the transferor's interest in the property and in- 
cludes such limited form of conveyance as a mort- 
gago. 4 transfer under s. 203 of the O. P. Land 
Revenue Act does not connote only a transfer in- 
volving a complete conveyance of all rights. A 
transfer of 8 house in the abadi site without the 
malguzar's permission by means of a mortgage is, 
therefore, as repugnant to the Land Revenue Act as 
is a transfer by means of a sale. 


S. A. from the appellate decree of the 
Court of the District Judge, Nimar, 
dated January 30, 1937. 


Mr. F'ida Hussain, for the Appellant. 
Mr. Y. V. Jakatdar, for the Respond- 
ents. 


Judgment.—This second appeal by the 
plaintif, whose suit has been dismissed 
inthe trial Court and in appeal arises out 
of a claim made by him as malguzar for 
the recovery of a house sitein the abadi. 
The house on this site belonged to one 
Mst. Saraswati who had cultivation in the 
village. On her death Brijlal, who was 
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her next reversioner, succeeded, and he 
has now mortgaged the house with posses- 
sion for ten years to the defendantseres- 
pondents. There was also a claim that 
Mst. Saraswati had forfeited her right to 
the site in that, two vears before her 
death, she had executed a sale deed of her 
lands in the village to one Hiralel, and 
that from that time she ceased to be a 
tenant holding land in the village, The 
Courts below have held that this transac- 
tion does not affect the case inasmuch 
as the sale-deed was never implemented 
and that Hiralal is admittedly not in pos- 
session of the lands which are in possession 
of Brijlal, her reversioner The situation 
in respect of this sale deed, whichis regis- 
tered. is obscure, and’ did the’ decision 
depend on this question alone, further 
elucidation might have been required. I 
have been informed that Hiralal is bring- 
ing a suit against Brijlal. The case, 
however, can be decided on the assump- 
tion that Brijlal succeeded to Mst. Saras- 
wali's holding and ‘also to the house and 
to herrightto occupy the site in the 
abadi, The question for determination is 
whether by executing this mortgage with 
possession of the house for ten years he 
has forfeited his right to the site and whe 
ther the malguzar has a right of reentry. 
The mortgage is ostensibly a mortgage 
of the house alone. The mortgage, howe 
ever,is for a sum of Rs. 150 and the 
mortgagees have contracted to spend 
Rs. 50 on repairs of the house in 
addition. It is admitted that the value of 
the house as it stood at the time of the 
mortgage was well under Rs, 50. From 
these facts it was arguedin both the Courts 
below and also here that the mortgage is 
not really a mortgage at all but a sale. 
Both the Courts below have come to the 
conclusion that as sitesin the abadi were 
Valuable, the mortgagees thought it worth 
` while to pay a high price for the pri- 
vilege of occupying the site for ten 
years, and held that it was not a sale 
and that the mere mortgage of the 
house with possession and the right to 
occupy the site did not give the malguzar 
a right of re-entry since Brijlal could not 
be held tohave abandoned the site. It is 
clear that the transaction: between the 
parties implies the right of occupation, 
and along with the transfer of the house 
there has been a transfer of the site to 
the same extent. The only cases which 
have been cited in argument before me 
On the point whether s mortgage of a 
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house in an abadi site without the permis- 
sion of the malguzar entitles the latter to 
re-entry come to opposite conclusions 
without giving any reasons. In Bhagwan 
v, Raghubar Dayal (1) Kinkhede, A. J. O., 
stated that he did concede the position 
that a mers execution of a mortgage and 
delivery of possession of a house in the 
abadi inthe mortgagee does not work a 
forfeiture. In Jaduram v. Bhawanisao (2) 
Jackson, A. J. O., stated : 

‘Ttigurged that the wajib ul-are only forbids 
transfer of houses in the abadi by mênang of gale 
without the malguzar's permission: but I consider 
thatthe lower Appellate Court ia right in holding 
that all transfers without the malguzar's permission 
are forbidden”. h i 

No ruling has been cited in either of the 
Courts below. 

Snbes. (3) of s. 203 of the Land Revenue 
Act lays down that a person holding a 
site under sub-s. (1) ‘and Brijlal was such 
a person) is incompetent to transfer it 
except with certain reservations which do 
not apply in this case. A mortgage is 
undoubtedly a transfer. .The term “trans- 
fer” cannot be limited to a conveyance 
of allthe transferor’s interest in the pro- 
perty and includes such limited form of 
conveyance as a mortgage. Here Brijlal 
has conveyed the right to occupy the house 
and the site with it for a certain number 
of years, and such transfer is forbidden 
by the Land Revenue Act. It is contended 
on behalf of the respondents that the 
equity of redemption still remains in 
Brijlal aud that the malguzar can have 
no claim to terminate the license to occupy 
the site until the equity of redemption 
has ceased to exist, and that as s. 203 
refers toa permanent loss of rights, the 
suit is in any case premature. I cannot 
agree that a transfer under s. 203 of the 
Land Revenue Act connotes only a transe 
fer involving a complete conveyance of 
all rights, The vety wording of suba. (3) 
and the meaning of the word “transfer” 
precludes this. The malguzar cannot be 
expected to. wait until such time as the 
period of mortgage expires and then be 
alert to take action in the event of the 
mortgagor failing to redeem. Such a 
position would be impossible, and the 
transfer of the site, which is of course 
no more than a transfer of the license 
to occupy, is void from the beginning. 
A sale of the house outright would at 
once have entitled the malguzar to claim 

. 396; 86 Ind. Oas. 763. 

a i T 0 a 121 Ind, Oa&. 666; 13 N Ld 

l: Ind, Rul. (1930) Nag. 122, 
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was impossible since such an’ elementary 
contravention of the law would have led 
to immediate action, and contrary to the 
findings of the Oourts below, I must find 
that the action taken by the parties was 
nothing ‘less than an attempt to defeat 
the rights of the malouzar. A transfer of 
a house inthe abadi site without the 
malguzar's permission by means of a 
mortgage is as repugnant to the Land 
Revenue Act as is a transfer by means of 
a sale, and the plaintiffs claim must be 
decreed. The respondents, or rather Brijlal, 
will be entitled to remove the materials 
of the house. 

The appeal accordingly succeeds, the 
decree of the lower Appellate Court js set 
aside, and the plaintiff's claim will be 
decreed. The defendants-respondents will 
pay the costs throughout. 


D. Appeal allowed. 


i 


RANGOON HIGH COURT 
First Appeal No, 44 of 1939 
June 19, 1939 
Mya Bou ann DUNKLES, JJ, 
U NYUN TIN— APPELLANT 
VETSUS 


SAW EU HOKE—RRSPONDENT 

Res judicata — Order under O. XXI, r. 48, Civil 
Procedure Code (Act: V of 1908) attaching judgment- 
debtors’ salary—Order not appealed against— It can- 
not be contested subsequently, 

An order under O. XXT, r. 48, Civil P. O. directed 
attachment of judgment-debtor's salary. No appeal 
was filed assailing the validity ofthe order : 

Held, that the order became final against the parties 
and its validity could not be attacked subsequently on 


the general principles of res judicata.. Ram Kirpal: 


v. Rup Kuari (1), Mungul Pershad Dichig v. Grija 
Kant Lahiri (2) and 160 Ind. Oas. 394 (3), relied 
on. 


F. A. against-the order of: the District 
Court, Amherst, dated February 15, 1939, 


Mr. Saw Taik Leong, for the Appellant. 
Mr. A. A. Darwood, for the Respondent. 


Mya Bu, J.—The appellant, 2 member 
of the House of Representatives, a moiety 
of whoge salary as such has been under 
attachment in Civil Execution No. 15 of 
1938 of the District Gourt of Moulmein, 
appeals againet an order which is described 
as one rejecting his application for review. 
The application in question: was filed on: 
February 6 this: year, as an application for 
review undér O.. XLVII, r 1, Givi! P. 0, 


but {the application is in-reslity an appli- 


` U NYUN TIN v. Saw RU HOKE (RANG) 
the site, a sale-deed in respect of the site 
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cation for the setting aside of the order 
which had been made under O. XXI, r. 48, 
upon the application for attachment of ‘hig 
salary. The main ground on which the 
application of February 6, 1939, was based 
was that the appellant, not being an officer 
in the pay of the Orown, was not an officer 
within the purview of s. 60, Civil P. O., 
and that his salary was not liable to attache 
ment, This ground, if substantiated, would 
have supported an objection to the adoption 
of the procedure under O. XXI, r. 48; go, 
the question which the application of 
February 6, 1939, raised was- whether the 
order of attachment under O. KAI, r. 48, 
was lawful or not. 

But it was no longer open to the appel- 
lant to take that objection. The application 
for execution was presented as early ag 
April 2, 1938. On April 30, a Pleader ape 
peared on behalf of the appellant.and stated. 
that only Rs, 75 out of his salary was 
liable to be attached, Accordingly, the 
learned District Judge issued a prohibitory 
order attaching Rs, 75: monthly out of the 
appellant’s salary. On May 2, however, the 
Iéarned District Judge found ‘that ‘half of 
his salary was liable to attachment and 
therefore an order directing attachment, 
of Rs, 120-13-0 out of his monthly salary: 
was made. After May 2, 1938, and before 
the appellant’s application of February 
6, 1939, there had been made payments into ' 
Court under the attachment of various sums 


of Rs. 120-13-0 each. In these circume 
stances, even apart from the question as 
to whether the liability of a moiety of the 
salary earned by him as a member ofthe 
House of Representatives can be attached 
under the procedure laid downin O. XXI, 
r. 48, or not, the appellant's application 
was, at the time when it was made, barred 
on the ground that the order of May 2; 1938, 
had become final against him. It is quite’ 
evident that the order of May 1938, was 
an appealable order and no appeal having 
been filed to assail its validity, it became 
final as against the parties. Whether that 
order was valid or not in law was the 
question that was canvassed by the appli- 
cation of February 6, 1939, which, in those 
circumstances, was barred by the general 
principles of res judicata: see Ram. Kirpal 
v. Rup Kuari (1), Mungul Pershad Dichit 
v. Grija Kant Lahiri (2) and Genda Lal v. 
Hazari Lal (3). For these reasons there 
(1) 6A 26°5 11 I A 37; A W N 1886, 286 (P O). 
oo O- 51; 8 I A 123; 11 OL R 113; 4 Bar. 248° 


(3) 38 A 313; 160 Ind. Oas,:394; A I,R 1936 All, 21; 
(1985) A LJ°1189; 1986 A L R118; 8R A 599 (F B} 
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is no merit in this appeal which is dismissed 
with costs, Advocate’s fee five gold mohurs, 


Dunkley, J.—I agree, 
D. ; Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 993 of 1937 
May 5, 1939 
B. K, MUKAERJEA AND LATIPUR RAHMAN, JJ. 
NEW Bi#ekKBHUM COAL Uo., Ltp.— 
PLAINTIFE— APPELLANT 
VETSUS 
CHANDAN MALL KARNANI— 
DEFENDANT—KgSPON DENT 
Bengal Cess Act (IX of 1880,, 8. 6~Road cess and 
Public Works cess, whether levied on lessee's share of 
profits—“Net annual profits", what ts—Lease provid- 
ing that lessee shall pay all road cess and Public 
Works cess and all other cesses in respect of 
underground rights—Liability of lessee to pay entire 
cess. 

"oad cess and Public Works cess are not levied on 
the lessee’s share of the profits. Under s. 6, Uess 
Act, they are assessed on the uet annual profit from 
mines, quarries, etc, The expression “ net annual 
profit © has reference to the property and not ty 
the individual andthe royalty that is received by 
the lessor from the occupier of the mines, is as 
much a part of the annual profits as the earnings 
of the occupier himself. There is no provision in 
the Oess Act, under which the lessee has got to pay 
cesses in proportion to the profits which he derives 
from the colliery. Y Ind. Gas, 311 (1), relied on. [p. 
254, col. 1.J 

Where a clause in the potta provides, that the 

Jessees shall pay all road cess, Public Works cess 
and all other Govt. cesses und taxes payable in 
respect of the said underground rights or on the 
profits of the lessees arising therefrom, the lessee 
takes upon himself the liability to pay allroad cess 
and Public Works cess that are imposed upon the 
colliery and not so much of them as are propu- 
tionate to the profits made by him, 17v Ind, Uas, 
433 (3), relied on. [ibid.] 


A. from the appellate decree of the 
District Judge, Burdwan, dated February 
26, 1937. ; 
Dr. S. C. Basak, Messrs. Gopendru N. Das 


and Asoke N. Mulnerjee, for the Appel- 
lant. - 


Mr. A. K. Roy (Advocate-General), 
Messrs. J. K. Koy and Provas Ch. Basu, 
for the Respondent, 


B. K. Mukherjea, J,—Ihis is an appeal 
on beunalf of the plainuif, and the suit was 
one for recovery of a sum of money paid 
by the plaintiff as cesses in respect of a 
colliery, described in Sch. A to.tue plaint, 
and. which according to the plaintiff ure 
payable by the defendant. ‘ne facts lie 
within a narrow compass and are for the 
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most part undisputed. The predecessors 
of the defendant took acoal mining lease 
of the property described in the plaint 
from the plaintiff company on September 
29, 1903, and on that day a potta was 
executed by the latter which was registered 
in due course. The potta provides for pay- 
ment ofa minimum royalty of Rs. 12,000 
by monthly instalments of Rs. 1,000 and 
also commissions at certain rates on all 
coals raised and despatched. The plaintiff's 
case 18 that under the terms of the said 
potia, the lessee is further liable to pay 
all Road cess and Public Works cess payable 
in respect of the colliery. Itis said that 
the plaintiff was assessed by Govt. 
with sums of Rs. 600-1-0, Rs. 563-14-0, 
Rs. 578-z-0 and Rs. 5404-0 as Road cess 
and Pubiic Works cess in respect of the 
sald colliery for the years 1931—35 and 
they had to pay these amounts, though 
the liability to pay all cesses rested on 
the defendant lessee under the terms of the 
lease. The plaintiff therefore seeks to 
recover these sums with interest from the 
defendant, 

Tbe defence in substance was that the 
cesses paid by the plaintiff were assessed 
on the landlord's share of the profits and 
Were justly payable by them and the 
defendant also had been paying the cesses 
due in respect of his share of the profits. 
It is said that all along cesses have been 
levied on the fandlord’s profits separately 
and the defendant cannot be compelled 
to pay anything in excess of what is due 
on the lessee’s share of the profits. The trial 
Judge on a consideration of the potta came 
to the conclusion that the entire cesses and 
not so much of them as are proportionate 
to the profits made by the defendant 
were payable by the latter, and in that 
view of the case it decreed the suit. On 


‘ appeal by the defeadant the District Judge 


of Burdwan reversed the decision of the 
According to the District 
Judge, cl. (13) of the potta made the lessee 
liabie for the lessee’s share of the cesses 
only and did not amount to a stipulation 
to reimburse the lessor for cesses imposed 
by Govt. on the lessor‘s property or profits. 
lt is against this decision that -the present 
second appeal has been preferred, The 
only point in controversy in this appeal is 
as to whether the interpretation put upon 
the potia by the District Judge is correct. 
Olause 13 of tne potta on the. construction 
of which. the decision in -the appeal hinges 
reads as follows; 
“That the lessees shall pay all Road oess, Publio 
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Works cess And all other Govt. cesses and taxes 
payable in respect of the said underground rights 
or on the profits of the lessees arising therefrom.’ 


The District Judge laid stress on the 
last portion of the clause and his view 
was that the lessees were liable to pay 
only what they were bound to pay under 
law, viz. the cesses levied on their own 
profits out of the mine. Now, it is not 
disputed before us by the Advocate-General 
who appears for the defendant-respondent 
that road cess and Public Works cess 
are not levied on the lessee’s share of the 
profits. Under s. 6, Cess Act, they are 
assessed on the net annual profit from 
mines, quariies, etc., and as was held by 
the Judicial Committee in Manindra 
Chandra Nandi v, Secretary of State (1) 
the expression .“‘net annual profit” has 
reference to the property and not to the 
individual and the royalty that is received 
by the lessor from the occupier of the 
mines, is as Much a part of the annual 

rofits as the earnings of the occupier 

imself. 

It is true that in this case the Collector 
has issued separate notices under s. 72, 
Oess Act, upon the lessors as well as the 
lessee, and he has assessed the lessors on 
the average royalties received by them and 
the lessee on the net profits left in his 
hands after payment of royalties to the 
landlord, This procedure seemed to have 
been followed also in Manindra Chandra 
Nandi v. Secretary of State (1) which went 
up to the Judicial Oommittee, and the 
propriety of it is certainly doubtful (vide 
the observations of Mukherji J. in 


Manindra Chandra Nandi v. Secretary of - 


State (2)). Lt may be said, however, that if 
the Collector has received just what he is 
entitled to receive under law, it is ime 
material as to whether it is realized from 
both parties or one, Under s. 8l the 
burden of cess is equally distributed be- 
tween the owner and the occupier, and if 
either party has been compelled to pay 
more than his dues, he can certainly recover 


“ib from the other by a contribution suit. . 


This much is clear, therefore, that there is no 
provision in the Cess Act, under which the 


_lessee has got to pay cess in portion 


to the profits which he derives from 
the colliery and the learned Advocate- 
‘General, therefore, rightly concedes that the 
words “on the protits of the lessees arising 

(1) 38 TA 31;9 Ind. Uas. 311; 38 O 37%, 130 L 
J 12415 OW 'N 201; 8 A Ld 140; 9M LT 196; 
= pom. L UR 82; AMLI 365; (1912) 2 MW N 53 


D 340257;50 LJ 146, 


NRW BEERBAUM Cost OO., v. OHANDAN MALL (OAL) 


- mines, 


186 10 


therefrom” occurring at the end of the 
paragraph are altogether irrelevant for our 
present purposes. They are in no way con- 
nected with the road cess and Public Works 
cess though they might be connected with 
other taxes which Govt. might impose in 
future. The Advocates teneral, however; lays 
stress on the words “payable in respect of 
the said underground right” which come 
after cesses and taxes. His contention is 
that these words connote the lease-hold 
interest which is created by the potta and 
the. clause according to. him would mean 
that the defendant was bound to pay 
a was payable by him as a lessee DOH 
aw 

Two things may be pointed out in answer 
to this contention. In the first place the 
expression in the clause is “payable in 
respect of the said underground rights" 
and not payable by the lessees under law" 
and it is mot disputed that cesses are 
levied on the mine as a whole and .not 
upon any particular interest in it, In the 
second place if the clause means no more 
than this, that the lessee would pay what is 
payable -by him in law, it would be 
altogether superfluous, It seems to me 
therefore that under the clause as it stands, 
the lessee takes upon himself the liability 
to pay all road cess and Public Works 
cess that are imposed upon the colliery. 
The word “all” in the beginning of the 
paragraph makes it clear that the whole of 


. the impositions would be borne-by the 


lessees, and the words “payable in respect 
of the said underground right” only indicate 
that the taxes are in respect oi the demised 
Tone case in Bengal Coal Co, V. 
Janardan Kishore Lal (3) is very similar 
to the present case, and ihe observation 
made by Sir George Rankin in that case 
would, in my opinion, Very well apply to 
the present facts. The result is that- in 
my opinion this appeal should be allowed. 
The judgment aud decree of the lower 
Appellate Court are set aside.and. those of 
the trial Court restored. The plaintiff will 
have his costs throughout. 


Latifur Rahman, J.—I agree. 


D. Appeal allowed. 


(3) 65 I A 354; 176 Ind. Gas, 433; A IR 1938 
P U 243; I L R (1938) 2 Cal, 624; 328 L R 890; 
1938 A L R 683; 1938 O L R 317; 42 O WN 1098; 
ll RP 060; 680 LJ 50; (1938) 2M Ld 410; 
1935 O W N 906; 4 B R 8il; 41 L W 533; (1938) M 
W N 1264 (P Q). 
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MADRAS HIGH COURT 
Appeal No. 110 of 1933 
April 7, 1938 


VENKATASUBBA Rao AND ABDUR RAHMAN, JJ. 


SWETHACHALAPATHI RAMAKRISHNA 
RANGARAO BAHADUR VARU— 
APPELLANT 
versus 
' BOMMIREDDIPALLI VENKATA SURYA- 

NARAYANA AND OTBERS— RESPONDENTS 


Evidence Act (I of 1872), s. 13 (b)—Assertion— 
Meaning of—Verbal statement not amounting to any 


act, when admissible. < 

The word “assertion” occurring in cl (b) of 
s. 13, Evi. Act, includes both a statement and en- 
forcement by act. The evidence tendered under this 
section need not necessarily be evidence of acts 
done, but a verbal statement not amounting to, 
and not accompanied by, any act would also be ad- 
missible, if it amounted toa “ claim.” 

A. against the decree of the District 
Court, Vizagapatam, in O. 8. No. 1 of 1929. 


. Messrs, V. Govindarajachart and N. 
Vasudeva Rao, for the Appellant. 


The Govt, Pleader and Ch, Raghava 
Rao, for the Respondents. 


Venkatasubba Rao, J.— We do not 
propose tu call upun We respondents, ‘Ibe 
Nature of the right waich defendant No, L 
Possesses, 18 fully set out in Secretary of 
State v, Maharajah of Bobbile (i). Lhe 
Question here 18, whether the planuff bas 
acquired as agains, defendant ino. 1, the 
rigat of easement waich he claims, The 
learned District:dudge nas fully considered 
the question -aud us we agree wilh his 
conciusion, it 18 unnecessary to deal with 
the maner in great detail Mr. Govindas 
rajucuari for the appellant (the irst detend- 
ant) nas endeavoured to show that Lue 
District Judge was influenced by certain 
judgments in some previous cases, which 
are in law inadmissible, True, the District 
Judge has reterred to and discussed those 
judgments in some detail but takes care 
to observe that 1n arriving at the onding, 
he considered the evidence irrespective OI 
them. pection 1604, Kivi, Act, provides that 
the improper admission oi evidence shall 
not be ground of itself ior a reversal of 
the decision In any Case, if ıb appears to 
the Appeilate Uourt that independently of 
the inadmuissibie evidence, there was 
Butticient evidence 10 Justily the decision 
Of the Court pelow. ‘Ine judgments relere 
‘zed to may not be admissinle as such but 

(1) 46 I A 302; 54 Ind. Oas. 154; A I R 1919 PO 
52; 43 M 5z9; (1919) M WN_775; 37M L J 724; 18 
A lid lili LW 20 2U_P L RW OQ) 338; 24 0 
W N 446; 22 Bom, L R 498 (P O), 
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evidence of the alleged right is afforded 
under s. 13 (b) by instances in which the 
right was claimed by the plaintiff's father 
or its exercise was asserted by him. The 
word “asserlion” occurring in this clause 
includes both a statement and enforce- 
ment by act. The evidence tendered under 
this section need not necessarily be evi- 
dence of acts done, but a verbal statement, 
not amounting to, and not accompanied by, 
any act would also be admissible, if 
it amounted to a “claim”: see Woodroffe 
and Ameer Ali's Law of Evidence, Edn. 9, 


' p. 178. Tonen we have Ex, J, a letter written 


by the village Munsif of Narayanapuram, 
In view of the circumstance which was 
the occasion for the letter, it is possible 
to argue that it is admissible ander cl. 2 
of gs. 32 as containing the deceased's 
statement made “in the course of business.” 
But it is unnecessary to consider this 
question as in any event, as has been 
conceded, it is relevant under cl. 3, as a 
statement against the pecuniary or proprie- 
tary interest of the person who made it. 
Asto its genuineness, there is more than 
sufficient proof, as it has been spoken 
to not only by the witnesses for the plaintiff 
but also for the defence. Great weight 
attaches also to Hx. A written by the 
Channel Superintendent, who has been 
examined as P. W. No. 1. It is of much 
corroborative value and materially supports 
the plaintiff's claim. There are several 
other documents which bear upon the case, 
to which we think it unnecessary to refer. 
We are prepared to concur in the lower 
Oourt’s estimate of the evidence and to 
uphold its finding. The appeal accordingly 
fails and is dismissed with costs. 

As to the memorandum of objections, it 
is not pressed except im regard to one 
minor matter. In the portion of the decree 
(see p. 59 of the pleadings paper) pertain- 
ing to the injunction that has been granted, 
the words “inhabitants,” it is suggested, 
may be left out, and to this no objection is 
taken. That part of the decree may follow 
the wording of para. 6 (b) of the plaint. 
This is the only order that is necessary. 
The respondents will pay the appellant’s 
costs of the memorandum of objections. 
Respondent No. 11, the Secretary of State, 
will bear his own costs of the appeal. 


oD. Order accordingly. 
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PATNA HIGH COURT 
Death Reference No. 3 and 
Oriminal Appeal No. 20 of 1939 
March 24, 1939 
VARMA AND ROWLAND, JJ. 

NEHAL MAHTO—Acovusgp—APPELLANT 
VETSUS 
EMPEROR—Oppogtre Party 

Penal Code (Act XLV of 1860), ss. 33, 302— 

Accused assaulting deceased with intention of 
causing hia death and after rendering him uncon- 
sious placing him on railway line where death is 
sak. by running train—No evidence that accused 
carried deceased to ratlway line under belief that 
he was dead—Offence committed, is murder. 
- Where an accused has assaulted the deceased with 
‘the intention of causing his death and after render- 
ing him unconscious by lathi blows has placed him 
on railway line where death is actually caused by 
being run over by a train and there is no evidence 
.that when the accused carried the deceased to the 
railway line, he was under the belief that the 
victim was dead, the offence committed by the 
accused is murder, for, the acts so closely following 
upon and so intimately connected with each other 
cannot be separated and assigned the one to one 
‘Intention and the other to another, but muat both 
be ascribed to the original intention which prompt- 
ed the commission of those acts and without which 
neither would have been done. Majority view in 
Queen-Empress v. Khandu (1), dissented from. 26 
Ind. Cas. 157 (2) and 51 Ind, Cas, 164 (3), dis- 
tinguished. 51 Ind. Oas. 191 (5), 130 Ind, Cas. 321 
(6) and 145 Ind. Cas, 953 (7), relied on, 


Death Ref. and Cr. A. made by the 
Sessions Judge, Manbhum-Singhbhum, 
dated January 23, 1939. 


The Advocate-General, for the Reference. 
Mr. S. M. Gupta, againet the Reference. 


Rowland, J.—This. is a reference by 
the Sessions Judge of Manbhum-Singhbhum 
under s. 374, Criminal P. O, for cone 
firmation of the sentence of death passed 
under s. 302, I. P. O. on Nehal Mahto 
charged with the murder of Nisi Mahtain. 
The crime is said to have been committed 
on August 16, 1938, after sunset while 
the deceased was returning from 
;Balarampur hat to her own village Maldih 
in company with Duli Mahatain, P. W. No. 3. 
The deceased and the accused were in a 
Way related, the deceased Nisi being the 
‘widow of Aklu whose mother Panu was 
the sister of the grandmother (Pelu) of 
Nehal and Gahan and of Gangi, mother of 
Rathu.. Nehal, Gahan and Rathu were 
the accused persons in the case of whom 
Gahan and Rathu have been acquitted and 
Nehal convicted. The witness Duli ia a 
sister of Rathu and another witness Giri 
is her son. I have mentioned Aklu, the 
husband of Nisi, and may state that 
P, W, No, 1, Badi, is father’s brother of 
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Aklu, Between the déceased Nisi and the 
accused persons there was indisputably 
ill-feeling from some time past, Nisi had 
a Claim to certain landed property by virtue 
of a deed of. gift executed by Aklu’s grande 
mother Sounri. The validity of this deed 
was disputed by the other side. There was 
a criminal proceeding which terminated 
in some sort of compromise. Subsequently, 
Nisi pleaded that the compromise was 
not voluntarily agreed to by her with 
knowledge of its terms but was fraudulently 
induced, and brought a pauper suit in 1937 
claiming to recover the lands from which, 
she stated, she has been dispossessed. 
The suit was contested by Rathu, Uday and 
Ridu (Ridu being the father of Nehal, the 
appellant) and was fixed for hearing on 
September 15, 1938. The motive assigned 
for the crime is enmity against Nisi, and 
for the purpose of stifling her litigation, 
She has left a daughter Fulmani, aged 
abcut 10 years, and it has been suggested 
for the accused that the motive is weak 
because the litigation could be continued on 
behalf of Fulmani even after the death of 
Nisi., But we have had in evidence that 
the suit in fact has collapsed and this result 
probably could be expected asa reasonable 
consequence of Nisi’s death. In my opinion, 
an adequate motive existed. ; ; 
The prosecution story regarding the event, 
of August 16, 1938, is that Duli and Nisi had 
gone from Maldih to Balarampur hat to 
make purchases. After attending the hat 
they started to return home, On the way 
they were seen neara tank not far from 
Balarampur by P. W. No. 2, Mohammad Ali 
and P. W. No. 11, Jadu. Thereafter they 
continued their way and had reached the field 
of Lalu Mahto, Nisi walking in front and 
Duli following, when Nehal attacked Nisi 
with blows of a lathi on the neck and head. 
Nisi fell down, Duli who was appproaching 
was threatened by Nehal who told her to 
run away und tell no one or else he would 
kill her and her son, Duli began to run away. 
Looking back she heard Nehal shouting to 
the accused to join him. She saw the other 
accused and they began to drag Nisi 
away. Looking round she dropped and 
fell and broke her lantern which she had 
bcught that day in Balarampur hat. She 
went home and she says became uncon- 
scious. Her son’ Giri returning that night. 
found her unconscious. In the morning 
she told him what she had seen. That is 
the direct evidence asto the murder, The 
other part of the prosecution case relates 
to the recovery of what is said to be the 
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dead body of Nisi. About 6-30 a. m., the 
engine driver of 57 ‘Down Adra-Chakradar- 
pur Passenger Train saw between the up 
line rails near the Urama Railway Station 
an object lying and being attacked by dogs. 
He reported this at Umra. The station 
master sent a man to guard the body which 
was the headless body of a female, the arms 
as well as the head having been severed 
from the trunk and the head being found 
lying at a short distance away at the foot 
of the embankment. Information was sent 
to the Govt. Railway Police, Purulia, from 
which place a Sub-Inspector came at about 
4, P. M. Meanwhile news of the gruesome 
discovery had reached the village Maldih 
where the absence of Nisi had already 
been noticed. In fact on the previous 
evening at about 7 or 8 P. mM, the little 
daughter Fulmani was crying and was 
taken by the witness Dhonu, the father of 
Ludhai, the chaukidar, to the house of 
P, W. No. 1 Badi, where the child spent the 
night. In-the morning Badi went early to 
Bamhanjora and returned at about 9-30 not 
having found Nisi there. Bamhanjora is 
d village one kos from Maldih and is 
the home of Mst. Nisi's father. When he 
returned at what is called besham time, 
i. e about 9-30 A. M., news reached the 
village that a woman was lying dead. On 
this he ‘and Ludhai chaukidar went to the 
railway line and sawa body which they 
both claim to have been able to recognise 
as the body of Nisi. Post mortem examina- 
tion was held on the remains which appear- 
ed -to be the head and-body of one person, 
the Oivil Surgeon being of opinion that 
the injury might have been caused by 
being run over by a train and that it could 
be inferred from extravasation of blood in 
the tissues over the shoulder blades that 
the train might have run over the woman 
during her life. On this the case of the 
prosecution is that Nisi was seriously 
assaulted in the presence of Duli, that she 
was dragged or carried from that place to 
the railway line and placed on the line 
in an unconscious and helpless condition 
to be run over by the next train. 

Mr. Gupta who has argued the case with 
ability and thoroughness on behalf of 
the accused, has contended that there is 
not sufficient evidence to- prove that Nisi 
has-been murdered, that the body and head 
discovered are not proved to have been 
hers, their condition being such as to render 
certain identitication impossible; secondly, 
that the direct evidence of. Duli as to the 
assault on Nisi ought not to-be- accepted 
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because of some discrepancies and impro 
babilities in her statements and because 
of thè delay that elapsed before she 
discicged to the world what she at the trial 
claims to have seen; and finally, that if the 
prosecution has succeeded in establishing 
the facts that an assault was made by the 
accused as deposed to by Duli, that Nisi was 
carried away thereafter and left on the line 
where a train ran over her, the persons who 
left her on the line might have done this 
in the belief that she was already dead and 
that an act done to a dead body or to 
what is believed to be a dead body is 
not an offence against the person within 
Ohap. XVI, I, P.O. Therefore, in his con- 
tention, the accused could not have committ- 
ed murder of Nisi by placing her on the 
railway line and, on the other hand, they 
did not commit murder of her by the 
assault on the field because that assault 
itself did not cause death. These conten- 
tions I shall examine in order. 

Agregards the condition of the body the 
medical evidence shows that portions had 
been eaten by wild animals, the face bones 
were crushed into several fragments and 
greater parts of the soft parts were missing. 
The right side of the skull and the base 
was broken into several fragments, meme 
brances were lacerated, brain was liquified 
and was coming out. The left side of the 
scalp, however; Seems to have been present 
and on dissection clotted blood was found 
within it and between it and the skull 
about four inches in diameter around the 
parietal eminence. I shall have to refer to 
this injury later. It has been argued that 
on this description recognition could not be 
possible but the Oivil Surgeon himself 
does not express a definite opinion as to 
this, The clerk in charge at Urma Railway 
Station, Babu Nritya Gopal Banerji, P., W. 
No. 10, who saw the body before it was re- 
moved from the railway line has, however; 
stated that there was nothing in the head 
by seeing which the person could be recog- 
nised by appearance. Of the two witnesses 
who claimed to identify it, Ludhaiis hardly 
cross-examined as to the possibility of 
identification and he speaksein-chief of 
having seen the body and recognized it, He 
adds that he recognized the body by seeing 
the tatoo marks on the legs and the only 
question asked in cross:examination on this 
point elicited that there are tatoo marks 
on the legs and arms of some other women 
of the village. The other witness Badi says’ 
he recognised the dead body to ebe that of 
Nisi and in cross-examination he says that’ 


258 


he recognized it by the tatoo marks on the 
leg and by the face. He says further that 
although one of the cheeks had been eaten 
by wild animals the other portions of the 
head had not been damaged, The hair and 
scalp présumably was there and one. gathers 
from the medical report that one cheek was 
present. Itis perhaps not necessary to say 
whether if this evidence of identification 
stood absolutely alone it would be congi- 
dered sufficient, Actually itis to be consi- 
dered slong with and in thelight of other 
evidence in-the case the decision of which 
turns on tle question whether the evidence 
taken asa whole carries the conviction to 
a reasonable certainty as to the events 
which have happened, ; 

Now I turn to the story told by Duli and 
the criticizm on it that the disclosure of 
the facts of which she deposed has been 
unduly delayed. According to her gon Giri 
she told him what she had seen at cock 
crow on the morning of August17, It is 
stated by Duliand by the child Fulmani 
that Duli told Fulmani on the morning 
after the hat day that Nehal had killed her 
mother. But when Dhonu Harhi questioned 
Mst. Duli at about besham time that morn- 
ing she apparently told him that she had 
returned alone from the hat and had not 
Seen Msi. Nisi. Duli has explained her 
Silence at first by saying that she was terri- 
fied of the consequences of giving out to the 
Public what she had seen and there is some 
confirmation in the evidence of Giri, her 
son. He was out at work till the evening of 
the 16th about 8p. m. When he came to 
the door of the house he found it shut and 
his mother did not respond on being called. 

he door was opened by his nephew, a 
Small boy, and he found his mother un- 
conscious. She did not respond when spoken 
to. Seeing her unconscious he rubbed oil on 
her body and did not disturb her further, 
It seems tome tobe the truth that Duli 
was suffering from the effect of some violent 
shock and fright, Giri further deposed that 
he found a broken lantern chimney which 
his mother had brought home from the hat 
and this fits in with her explanation that 
she had bought the lantern but that its 
chimney was broken when she fell in run- 
ning away at the time of the occurrence. 
We find that it had become known in the 
village that Duli and Nisi had been in come 
pany on the previous day. Badi informed 
Ludhai on Wednesday. Badi who went to 
the Police Station and lodged the first infor- 
mation at 4 P. m., mentioned that Nisi and 


Duli had ‘gone to the hat together and 
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mentioned his suspicion against the accused 
because of the motive. On the arrival of 
the Sub-Inspector in the village he exae. 
mined Duli and Giri that same evening and 
Duli disclosed the substance of the facts 
known to her ag already stated by me. The 
Sub-Inspector forthwith went to the alleged . 
place of occurrence as indicated by Duli and 
there found paddy plants disturbed and 
marks of violence. 
_ It was dark and closer search could not 
be made at that time; but he went again to 
the place on the following- morning and 
found at two points marks of blood. Scrap- 
ings were taken andone was found to .be 
blood of which the origin could not be 
proved and the other was found to be 
human blood. The delay, on the part .of 
Duli in disclosing her knowledge of the 
occurrence can [ think be explained by her. 
fear of consequence to herself should she 
say anything against the accused before the 
arrival of some public authority who would 
be in a position to protect her. On the 
question of whether she was present when 
the assault on Nisi was made, the fact that 
immediately on her statement the Bube 
Inspector found marks of a struggle at the 
alleged place of occurrence is strong corro- 
boration of her having been present and 
being a genuine witness. There is also the. 
evidence of P. W. No. 2, Mohammad Ali, a 
witness who appears entirely disinterested 
and who saw Nisi and Duli togther. near a, 
tank on the way home from the hat. ‘The | 
alleged discrepancies in her evidence mostly 
consist. of matters of detail which appeared 
in her later statement and are not present 
in the first disclosure, These are not in 
themselves proofs of fabrication and do not 
in my view discredit her testimony on the 
main point. Lishe was there, as she says, 
there is no reason why she should not have 
been able to correctly indentify the princi-. 
pal assailant Nehal. the witness would 
appear to have favourably impressed the, 
Sessions Judge and the assessors whose 
opinion was unanimous and agree with the 
View at which I have arrived independently. . 
I would accept Duli’s testimony on this 
polnt, ae i 
Now we have to consider whether it. is. 
safe to put tugether the two parts of the 
prosecution case, namely the disappearance 
of Nisi and the recovery of the body and to 
Bay that the tacts point to the one conclu: 
sion that the missing woman is the body 
found. To sume extent the two paris of the. 
case are Mutually corroborative. If the body 
belonged to some other person, it is probable 
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that evidence would be forthcoming of the 
disappearance of some such person. The 
coincidence in time between disappearance 
and the finding very strongly suggests that 
there is identity between the two. Alcng 
with this,.we have to see the motive, which 
as already pointed out, is fully adequate. 
In all the circumstances I feel no doubt 
that the identification which was made by 
the two. witnesses and that not without 
reference to a definite mark of identification 
of tatooing should be. accepted and I hold 
it established that Nisi was attacked, ren- 
dered unconscious and taken to the railway 
line. One more coincidence may be referred 
to before leaving this part of the case. Duli 
has stated in her evidence that the attack 
began with a lathi blow from behind on 
the back of the head and neck, The extra. 
Vasation of blood in the parietal region of 


the scalp may well be the result of just such 
a blow. ie 


“Now, it remains to consider the point of 
law’ urged, namely that the offence com- 
mitted by the accused cannot be said to 
amount to murder. 
reliance is placed ‘on the decisions in Queens 
Empress V. Khandu (1), Emperor v. Dalu 
Sardar (2) and Palant Goundan v. Emperor 
(3). In the first of these cases which was 
decided by‘a majority out of three Judges 
the facts were that the accused had struck 
the deceased on the head witha stick and 
rendered him unconscious and then believ- 
ing that he was dead set fire tothe hut in 
which he was lying with a view to remove 
all evidence of the crime, The blows struck 
were said to be ingufficient to cause death 
and not the cause of death. Death was 
caused by injuries from burning; but the 
intention with which the accused set fire 
to the shed was not to cause death or to 
make the deceased’s death certain but to 
do away with evidence. In the result, it 
was held on the facts of that case that the 
offence committed by the accused was oaly 
an attempt to -murder. In Emperor v. 
Dalu Sardar (2) it was held that the accused 
was not guilty of murder on a finding that 
he had first assaulted the deceased without 
any intention of causing death and sub» 
sequently, believing her dead, had suspend- 
ed her body by the neck by a piece of 
string tied to the roof of the house. It was 


(1) 15 B 194, 

(2) 18 O W N 1279; 26 Ind, Qas., 157; AIR 1915 
Oal. 221; 15 Or. L J 709, 

(3) 42 M 547; 51 Ind, Oas, 164; A IR1920 Mad, 
862; 20 Or. L J 404; 37 M LJ 17; (1919) M W N 
840; 10 LW 45;26 ML T 68, 
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found that in fact death was not caused 


by the previous assault but by the hanging, 


A` conviction was had under s. 325, These 
cases were considered by a Fall Bench of 
the Madras High Court in Palani Goundan 
v. Emperor (3). In this case, as in the. 
last case referred to, the finding was. that 
the accused had assaulted his wife not 
intending to cause death and subsequently 
believing her dead, he suspended the body 
by a rope intending it to be believed that 
she had committed suicide. It may be 
noticed that in the Calcutta and Madras cases 
there was atthe outset, as found, no intens 
tion to cause death. Herein these cases 
differ in the facts from the Bombay. case. 
The correctness of the decisions in Emperor 
v. Dalu Sardar (2) and Palani Goundan v, 
Emperor (3) it is not necessary to question. I 
feel no doubt that unless the intention to 
cause death or a bodily injury sufficient to 
cause death has been present, the offence of 
murder is not committed. The majority in 
the Bombay case, however, have gone 
further than this and have held that even 
if the original assault was made with the 
intention of causing death, then if that 
assault did not cause death, the assailant is 
guilty in respect thereof of attempt to 
murder and the subsequent disposal of 
what is believed to be a dead body was 
not considered to add anything to the crime, 
Parsons, J. dissented from this view and was 
of opinion that the acts so closely following 
upon and so intimately connected with each 
other could not be separated and assigned 
the one to one intention and the other to 
another, but must both be ascribed to the | 
Original intention which prompted the 
commission of those acts and without which 
neither would have been done. With great 
respect tothe majority of the Judges who 
decided that case I am of opinion that the 
view taken by Parsons, J. is the correct 
view. Itis curious that none of the Judges 
in dealing with either of .the cases which I 
have cited has referred tos. 83, I. P.O., 
which runs thus: 

“The word ‘act’ denotes as well a series of acts as a 
singleact; the word ‘omission’ denotes as well a series 
of omissions as a single omission.” i 

In an earlier case of the Oalcutta High 
Court, In re Gour Gobindo Thakoor (4) 
where a Magistrate had recorded a convice 
tion of causing hurt, commitment proceeds 
ings were ordered on the homicide charge in 
a case in which the deceased had first been 
assaulted and then hung up toatreeto make 
it appear that he had committed suicide, 

(4) 6WR 55 Or, 
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Norman, J. said: 


‘“It would be a very serious matter if an offender’ 


were to be allowed to escape because a too critical 
Court could not determine at what precise point in 
the course of a series of acts of violence, each 
capable -of producing death, an unfortunate man 
panned under the hands of those who were ill-using 


While Séton-Karr, J. seems to have 
thought that it might be a question of fact 
whether the accused believed the victim to 
be dead before they hung him up. In the 
Allahabad High Court in Emperor v. Khubi, 
29 Or. l. J. 703; 81 Ind. Oas. 191 (5) the opi- 
nion was expressed that the view taken by 
Parsons, J. in the Bombay case was the 
-correct one, and in Emperor v. Gajjan Singh, 
32 Or. L.J. 483; 130 Ind. Uas. 321 (6) it was 
held that where the action was continuous 
andit was impossible to resolve the two 
incidents into two wholly separate actions, 
„inspired by different motives and committed 
‘for different reasons, the accused must be 
treated as having doneone act with the 
. Intention of causing death and as having 
Bucceeded in carrying cut his object, and 
he was, therefore, guilty of murder, In 
this case the accused had struck his victim 
several times on the head so that he lost 
consciousness. Then, with the assistance 
of a boy Jaggannath, he carried the victim 
a short distance and threw him, face 
downwards, into a pool. Gajjan then robbed 
the body and -covered it with branches. 
Subsequently, Gajjanand the boy ‘carried 
the. body to the canal into which they threw 
it. In my opinion 8. 33, I. P. O., though not 
referred to by the Judges, would fully 
have supported the treatment of the whole 
. Incident-as one series of acts, and, therefore, 
within the meaning of the Code as an act. 
These .-cases were considered in In re 
Kaliappa Goundan (7) in which the facts 
were strikingly analogous to those before 
us now. -The two accused persons, it seems, 
bad assaulted a woman, the wife of one of 
them, with the intention of causing death, 
and thereafter, intending to cause evidence 
of the offence to disappear, placed her body 
onthe railway line with the intention of 
Screening themselves from legal punisbe 
ment. ‘ine Sessions Judge, following 
QueeneHmpress v, Khandu (1), nad recorded 


,@),25 Or. LJ 703; 81 Ind, Oas, 191; AIR 1923 
` (6) 3z Qr. LJ 463; 130 Ind, Cas, 321; A I R 1931 
Lah, 27; (1931) Or, Oas. 91; Ind, Rul, (1931) Lah, 
257, 

‘ (7) 57 M 158; 145 Ind, Cas. 953: AI R 1933 
Mad, 798; (1933) Or. Oas. 1400; 34 Gr, L J 1109; 65 
i LJ 097; (198) M WN 749; 38 L Woz; 64 M 
464, 
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a conviction under 5; 307, I. P. O,, and 
imposed a sentence of transportation for life. 
Medical evidence, as in the case before -us, 
favoured the view that the actual cause 
cf death had been decapitation. ‘The cases 
in Palani Goundan v. Emperor (3) and 
Emperor v. Dalu Sardar (2) were disting- 
uished on the ground that in those cases 
there had not been at the outset, or at 
any time, the definite intention of causing 
death, But where, asin the Bombay case, 
that intention is present, it was heid that 
Parsons, J. was right ‘in regarding the 
incident as composed of two acts committed 
by the accused which together have caused 
death and must both be ascribed to the 
original intention. The result was that the 
accused were convicted of murder and 
dissent was definitely expressed from the 
view of the majority in the Bombay case; 
Iam of opinion that the law is correctly 
stated in this decision, I wish to make it 
clear that we havenct to deal with such 
a caseas was before the Judge in Palani 
Goundan v. Emperor (3) or Emperor v. Dalu 
Sardar (2) where wawe original intention 
was not to cause death So far as the 
evidence indicates, the intention of the 
accused was from the outset to cause 
death of the victim in pursuance of a 
pre- conceived plan. [t is also to be noted 
that there is no evidence whatever that the 
accused, when they carried Nisi to the, 
railway line, were under the belief tnat she 
was dead and that they were handling a 
dead body. Mr. Gupta asked us to inter 
that they were under that impression from 
the fact that Duli, the eye-witness, said in 
her deposition that she saw Nisi lying dead 
and Nenal still assaulting ner. But the 
inference which Duli looking froma 
distance and under circumstances of great 
agitation may have drawn does not give 
us reason to suppose that a similar belief 
was induced in the accused persons who 
were actually handling the person of the 
victim. They had tull and complete 
means of observation. ‘hey could notice 
whether she was breathing, wheiher she 
bad a pulse, and it is no part of the 
defence set up by the accused tuemselves 
that they removed her body under any 
misapprehension as to whether she was 
alive or not. 

In my opinion the Sessions Judge and 
the four assessors have correctly heid tnat 
the accused ıs guilty of murder, and for a 
crime cf this nature, it can hardly be sug- 
gested that the extreme penalty ot the law 
18 excessive. I would accept the reference, 
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of death, 
Varma, J.—I agree, 
8. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 395 of 1939 
` September 26, 1939 

TT. Murra, J. 

' EXECUTIVE OFFICER, MUNIOIPAL 
BOARD, GHAZIABAD—APPLIOANT 
versus 
HARSARAN DAS—Opposits Parry 

U. P. Municipalities Act (II of 1916), s, 148 (2)— 

Offence under—Prosecution, if must establish] bad 
motive or dishonest intention — Criminal trial — Re- 
trial— Prosecution launched not to vindicate law but to 
humiliate accused—Re-trial is not advisable, 

‘ Any person who fails to give notice of completion 
of construction or enlargement of a building within 
the period fixed by s. 148 (1) of the U. P. Munici- 
palities Act renders himself liable to the penalty 
prescribed in s. 148 (2) of the Act irrespective of his 
motive, knowledge or intention. In order to estab- 
lish an offence under s. 148 (2), it is not necessary at 
all. for the prosecution to establish some bad motive 
or guilty knowledge or dishonest intention on the part 
of the accused person. 

- Where the prosecution is launched not with any 
desire to vindicate the lawin the public interest but 
only with a view to humiliate the accused who has 
been sufficiently punished for the offence committed 
by him by having had to undergo the trial, itis not 
fair or advisable for the Court to play into the hands 
of a party in order to enable him to satisfy his grudge, 
Such a case is not a fit one in which re-trial should be 


ordered. 
Cr. Ref. made by the Sessions Judge, 
Meerut, dated March 24, 1939. 


Mr. K. D. Malaviya, for the Applicant. 

Mr. N. C. Vaish, for the Opposite Party. 

The Deputy Government Advocate, for the 
Orown. 


Order.—This is a reference by the 
learned Sessions Judge of Meerut. It arises 
out of a case under s. 148, U. P. Munici- 
palities Act, in which one Lala Harsaran 
Das was prosecuted upon a complaint made 
by the Municipal Board of Ghaziabad. It 
appears that up till the end of 1937 for a 
period of more than 12 years Lala Harssran 


Das was himself a member of the Municie. 


pal Board of Ghaziabad and during this 
period on two occasions he was the Chair- 
man. of the Board for two years. The 


second occasion was in the years 1936-37. 


During this period it appears that a vote of 
non-confidence was moved against him. It 
is not quite clear from the record whether 
any motion of non-confidence was actually 
made with success or. whether there was 
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only an attempt on the part of some meme. 
bers to make such a motion. One thing is,. 
however, clear that in this proceeding 
one Mr. Ramanuj Dayal took a prominent, 
part and he ultimately became the Ohair- 
man of the Board some time early in the. 
yeur 1938. The complaint which is the: 


' - basis of the prosecution launched by the. 


Board against Lala Harsaran Das was filed 
on April 19, 19338, that is, shortly after Mr. 
Ramanuj Dayal came to occupy the office 
of Chairman of the Board. The complaint. 
is signed by him as well as by the Hxecu- 
tive Officer of the Board. The case set up: 
against Lala Harsaran Das was that on 
April 2, 1937, he had made an application 
to the Board for permission to make. 
certain constructions with a view to enlarge. 
some houses belonging to him and to cone. 
vert them into a godown. This applicac 
tion was granted by the Board on April 17, 
1937, and thereafter he made the necessary 
constructions but failed to give a notice to 
the Board within 15 days from the date of 


completion of those constructions or from’ 


the date of occupation of the building as 
required by s. 148 (1), U. P, Municipalities 
Act, and was consequently liable to punish- 
ment under s. 148 (2) of the Act which runs: 
as follows: 

“Any person failing to give notice required by 
sub-s. (l) shall be punished upon conviction with 
a fine which may extend to Rs. 50 or ten times the 
amount of tax payable on the said building or en- 
largement for a period of three months whichever is 
greater.” 


In his defence Lala Harsaran Das admit- 
ted the fact that he had made certain cone 
structions after obtaining’ the necessary 
sanction from the Board but had failed to 
give the notice required by s. 148 (1) of. 
the Act. He pleaded, however, that the proe. 
secution launched against him was merely 
the-outcome of personal ill-fecling between 
him and Mr. Ramanuj Dayal and took 
shelter behind the fact that the Municipal 
Board had never before insisted upon a 
compliance with the provision of s, 148 (1) 
of the Act on the part of house owners 
who obtained the sanction of the Board for 
making new constructions or enlarging old 
ones. He alleged that no case of this kind 
had ever before been launched by the Muni- 
cipal Board and that it was a sattled prace 
tice that the Tax Inspector of the Board 
used to make periodical reports regarding 
constructions and enlargements and the 
Board used to revise its assessment Of housee 
tax on the basis of those reports. It may be 
mentioned here that the buildings which 
Lala Harsaran Das enlarged in the circum 
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ed building was let out on rent by him tothe 
Crossway Motor “Company for use as a 
godown at a rent of Rs. 50 per mensem with 
effect from April 1, 1937. On behalf of 
the prosecution it was suggested that Lala 
_Harsaran Das had deliberately omitted to 
comply with the requirements of s. 148 (1) 
of the Act because hé dishonestly wanted 
to evade the higher ascessment of house 
tax which was bound to follow if he had 
given the necessary notice tothe Board. 
The case was tried by a Magistrate of the 
Second Olass who acquitted Lala Harsaran 
Das on the ground that though the practice 
upon which he had relied could not modify 
the law, yet there was nothing to show. that 
lie had any dishonest intention in failing to 
give the required notice to’ the Board, The 
learned Magistrate's judgment which is 
quite brief may conveniently be set out in 
extenso as follows : : 

‘ “Babu Harsaran Das has been prosecuted for 
giving no information to the Municipal Board of 
Ghaziabad about the completion of his house ag 
required under s. 148,.Municipal Act. The accused 
_ has stated that as it was not the practice, he gave 
no information of-it to the Board and the Tax 
Inspector did this duty, It is true as urged by the 
prosecution that_codified law cannot be modified 
by practice and it can be no defence. But it is to 
be seen how far he is at fault when it has not been 
the practice with the owners of the buildings to 
inform the Board soon after the completion of their 
buildings. ‘The prosecution has not proved that the 
allegation is wrong and owners complied with the 
provisions of 8. 148, Municipal Act. It is found from 
‘the statements of the Municipal employees who ap- 
peared on behalf of the prosecution that the owners 
of:the buildings did not inform the Board of their 
completion butthe Tax Inspector did thie duty. In 
view of this fact, I do not find any mala fide on the 
part of Babu Harsaran Das and he is not guilty of 
the charge brought against him. He is acquitted,” 

. Against this order of acquittal, the Muni- 
cipal Board filed a revision before the 
learned Sessions Judge of Meerut who has 
made this reference with the recommenda- 
tion that the finding of acquittal s:ould. be 
set aside with a direction for re-trial of the 
case by another, Magistrate. There cannot 
be the slightest doubt npon the facts of the 
case that Lala Harsaran Das committed a 
oe of law and was consequently punish- 
able under s. 148 (2), U, P. Municipalities 
Act. The finding of acquittal recorded by 
the learned trying Magistrate cannot but 
be set aside because it is based upon a 
wholly wrong principle of law. It appears 
from the judgment of the learned Magis- 
trate as well gs from the explanation sub- 
mitted by him that he was obsessed with 
the idea that dishonest intention was an 
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of Rs, 5-1-0 per annum and.that.the enlarg- 
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essential ingredient of an. ‘offencé under: 
s. 148 (2), U. P. Municipalities Act. + This- 
is obviously quite wrong. “Any peréon.who 
coniructs or enlarges a building after ob- 
taining tbe necessary sanction from the 
Municipal Board but. fails to give notice of 
completion of such construction or enlarge- 


- ment within the period fixed by s. 148 (1) 


of the Act renders himself liable to the 
penalty prescribed in s. 148 (2) of the Act 
irrespective of his motive, knowledge or 
intention. In order to establish an offence 
under s. 148 (2) of the Act, it is not néces- 
sary at all for the prosecution tu establish 
some bad motive or guilty knowledge or 
dishonest intention on: the part of the 
accused person. I have therefore no heei» 
tation in setting aside the finding of 
acquittal recorded by the learned trying 
Magistrate. But the question remains whe-« 
ther having regard to all the circumstances 
of the case, it is proper and advisable to 
direct a re-trial. 

_Upen an anxious consideration of the 
circumstances of the case I have arrived at, l 
the conclusion that this is not a fit case in 
which re-trial should be:ordered. There are 
two patent facts which cannot possibly be 
ignored and they have been established 
beyond all doubt by the prosecution evi- 
dence itself. The first one is that this ig 
the very.first prosecution of its kind launche 
ed by. the Municipal Board of Ghaziabad 
and the second is that the motive behind 
this prosecution is undoubtedly the strong 
personal ill-feeling between Lala Harsaran 
Das and Mr. Ramanuj Dayal, the present 
Ohairman of the Board who is also the 
complainant. Icannot help feeling that the 
prosecuticn is launched not with any desire 
to vindicate the law in the public interest 
but only with a view to humiliate Lala 
Harsaran Das, I have arrived at that con- 
clusion after a careful perusal of the: evi» 
dence on the record. I think Lala Harearan 
Das has been sufficiently punished for the 
offence committed by him by having had to 
undergo the trial and I do not consider it. 
fair or advisable for-this Court to play into 
the hands of a party in order toenable him-to 
satisfy: his grudge. So far as the interests of 
the Municipal Board are concerned, I think’ 
they will be sufficiently. protected for the. 
future by the setting aside of the acquittal. 
in this case. It would no longér be open; to 
any person failing to comply with the re- 
quirements of s. 148 (1) of the Act to take 
shelter behind the practice which the Muni- 
cipal Board has undoubtedly - followed go 
far. That essential purpose will be amply 
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served by this judgment and it is not necese 
sary or advisable in my opinion, to proceed 
further to direct  re-trial of the case. The 
result, therefore, is that I accept the refere 
ence in so far that I set aside the finding of 
acquittal recorded by the learned trying 
Magistrate but refuse to order a re-trial of 
the case. 


Be Reference accepted. 


PATNA HIGH COURT | 
. §peclal Bench 
Miscellaneous Judicial Case No, 20 of 1939 
September 26, 1939 
Haerrss, O. J., FAZL ALI AND 
Manonar LALL, Jd. 
COMMISSIONER ov INCOME-TAX, 
$ BIHAR ano ORISSA 
l versus 
fant PRAYAG KUMARI DEBI 

| —ASSESSER 

` Income Tax Act (XI of 1922), a8. 3, 4 (3-vii)—Sutt 
by widow for recovery of movable and immovable 
properties of her husband against defendant who was 
in possession and claimed as rightful owner— Decree 
inher favour awarding certain movables and also 
amounts as damages for their wrongful detention— 
Amounts received as damages under decree held not 
assessable income. < 

_ An assessee a Hindu widow instituted a suit against 
the defendant who was a collateral of her husband, 
to recover possession of ths movable and immovable 
properties left by her husband on the ground that 
the defendant was not the rightful owner and that 
she as heirof her deceased husband waa entitled to 
succeed to all the property of ber husband. The 
defendant, claimed to bein rightful possession of all 
the properties in suit as tha rightful owner. A decree 
passed in favour of the -widow awarded to hera 
number of movable properties and also sums as 
damages for wrongful detention. In the year of 
assessment the widow received certain amount towards 
damages awarded by the decree, 

Held, that the amount received by the widow by 
way of damages was nof an assessable income, 
Simpson v. Maurice's Executors (11), relied on. 


Mr. S. M. Gupta, for the Commissioner, 


Dr. D. N. Mitter, Messrs. S. C. Mazumdar, 
Prem Lall and Vishundeo Narain, for the 
Assesses, 


' Manohar Lall, J.— This is a reference 
by the Commissioner of Income-tax under 
8.66 (2), Income Tax Act, asking for the 
opinion of this Court upon the question 
formulated at p. 8, 

“ “Whether such part of the instalment-payment 
made under the terms of theexhibit compromise as 
corresponds to the award of ‘interest upto decree’ 
described in col. 2of the: analysisin para. 5 of this 
statement, is income withinthe charge of s, 3 of 
the Act read with its s, 4 (3-y¢i),” 


INCOME*TAX COMMISSIONER V, PRAYAG KUMARI DESI (PAT.) 


263 


which arose out of the following facts, The 
assessee is one of the widows of the Raja 
of Jharia who died in 1916 leaving an 
impartible Raj consisting of a large number 
of movable and immovable properties, 
some of which were the self-acquisitions of 
the then Raja, Upon his death Raja Shiva 
Prasad Singh, a collateral, took possession 
of all these properties as the owner of the 
Jharia Raj. In 1919 the assegsee along 
with two other coewidows of the late Raja 
instituted a suit for recovery of possession 
of the whole of the impartible Raj includ« 
ing the movable and immovable properties 
thereof chiefly on the ground that Raja 
Shiva Prasad Singh was not the rightful 
owner and that the three Ranis ag heirs 
of their deceased husband were entitled to 
succeed tothe Raj and all other properties 
left by the previous Raja, The defendant, 
Raja Shiva Prasad Singh, claimed to ‘be 
in rightful possession of all the properties 
in suit ag the rightful Raja and also relied 
upon certain deeds called batannamas exe- 
cuted by the plaintiffs by which the Ranis 
were alleged to have relinquished their 
Claims for consideration. He also pleaded 
that the acquisitions made by the Raja 
were accretions to the Raj and therefore 
belonged to the defendant by virtue of his 
right of ownership tothe impartible Raj. 
The history of the litigation is elaborately 
set out in Shiva Prasad Singh v. Prayag 
Kumari Debee (1). The decision of the 
Oaleutta High Court was affirmed sub- 
stantially by the Privy Council in Shiba 
Prasad Singh v. Prayag Kumari Debi (2), 
The decree granted by the Calentta High 
Court so far it ig relevant to the present 
dispute wag passed in 1933 and awarded to 
the assessee a number of movable proe 
perties which were held not to belong to 
the Raj such as tents, jewelleries and cash 
in till or deposits in the Banks or money 
lent out to various debtors. In case the 
movables could not be returned in specie, 
the Oourt fixed a valuation thereof, The 
total of the movables, including arrears 
of maintenance, came to Rs. 2540301, 
The Court also awarded sums as damages 
for each item of movables which were 
ordered to be returned, the damages being 
damages for detention. The total of such 


(1) 61 0711; 151 Ind, Cas. 479; A IR 1935 Oal. 39 
7 RO 459 


(2) 59 IA 331; 138 Ind. Cas. 861; A I R 1932 P O 
216; 59 O 1399; Ind, Rul. (1932) P O 263: 63M L J 
196; 90 WN 691; 36 OW N 1046; 560 LJ 92: 36 1, 
W 286; (1932) M W N 928; (1932) À L J 919;13 P I 
T 659; 34 Bom, L R 1567 {P ©). 
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damages is stated to be Re, 22,34.031, It 
also appears that during the pendency of, 
or before the litigation was Started, the Raja 
had taken possession of tke eash and Bank 
deposits which were ultimately decreed to 
the aysessee and had also realized loans 
from the debtors. After the decree was 
passed by the Subordinate Judge the 
defendant agreed to pay certain sums in 
part liquidation of the decretal dues, . He 
paid Re. 18,28,626, towards the principal 
amount and . Rs, 8,47 611 towards damages, 
It may be stated here that the principal 
amount was to carry interest at 6 per cent. 
per annum generally but no interest was 
fixed on the damages, Subsequently, there 
was a Compromise between the parties by 
which the claim of the assessee was 
adjusted by fixing the total dues which 
then remained payable at a sum of 
Rs, 18,00,000 the assessee Teceiving Rs, 2 
lakhs in cash and the Raja taking over the 
liability to pay Rs. 440000 to the credi- 
tors of the aseessee thus leaving the 
balance to be paid to the assessee of a total 
of Rs, 11,60,000, It was provided in the 
eccmpromise petition by para, 6 that al] pay- 
ments which will be made by the judgment» 
debtor in the future would be credited in 
the proportion of six annas and ten annas, 
that is to say, six annas will be set off 
towards the principal amount which was 
fixed at Rs. 7,16,453-1-9 and the remaining 
10 annas will be set off against the damages 
balance amounting to Rs, 10,83,536-14-3, 
The question formulated above arose out 
of the assessment for the year 1937-38 
with regard to the previous year 1343 B. 9 
In the previous year the assessee admit- 
tedly received a.sum of rupees one lakh 
which according tothe terms ofthe com- 
promise just set out was credited in the 
proportion of six annas towards the capital 
(Rs. 37,500) and the balance (Re, 62,500) 
towards damages. The Incomestax Depart- 
ment taxed the assessee on among other 
items this sum of Rs. 62,500 which was 
asserted as being income received by the 
assessee in tke previous year, The cons 
tention of the assessee that this amount was 
not income but merely an amount received 
by heron account of damages awarded to 
her for the detention of her properties was 
overruled. The question for consideration 
therefore is whether the sum of Rs, 62,500 
received by the assessee by way of damages 
awarded to her by a decree in the circum- 
stances stated above ig assessable to 
inccmetax. “As has been pointed out by 
the Lord- President in Renfrew Town 
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Council v, Commissioner of Inland Revenue. 
(3) at p. 18 

‘the question is never more embarrassing than 
when itis concerned with payments in the nature 
of compensation or damages. The- income-tax 
rules are of little assistance when it becomes neces- 
sary to distinguish between a capital receipt and 
a revenue one.” 


_ A large number of cases reported in Tax - 
Cases have clustered round this difficult 
problem, and it will serve no useful purpose 
to go through them all, The cases may be 
divided into three groups. The first group 
consists of cases arising out of a claim by 
or against a trustee who has been negligent 
in the discharge of his trust and hag been 
ordered to repay the amount with interest 
or who if found to haye committed a frau» 
dulent breach of trust has been ordered 
to pay damages, In the former class of 
cases. the portion of the amount received 
or paid as interest has been held to be 
assessable to income-tax butin the cases 
where damages were awarded, income-tax 
was held not to be exigible. The earliest case 
which is usually considered in this group is 
the case in Schulze v. S, W, Benstead (4). 
This case and the later cases on the same 
topic were reviewed exhaustively in g 
recent decision reported in Commissioners 
of Inland Revenne v, Barnato (5) a decision 
of the Court of Appeal consisting of Lord 
Wright, M. R., Blesser, L. J. and Romer 
L. J. and this has been again recently: 
considered by Finlay, J. in Barlow vy. 
Commissioners of Inland Revenue (6) where 
it is pointed out that in such cases the 
principle deduced from the casein Vyse, 
v. Foster (7) applies, There James. L. J: 
in the well-known passage pointed out that 

“fan executor commits a breach of trust, he and 
all those who are accomplices with him in the breach 


of trust are all and each of them bound to make’ 
good trust funds and interest.” i 
It is also pointed out that m 
“ifan executor or trustee makes profit by an impro- 
per dealing with the assets or the trust fund that 
profit he must give up to the trust,” 


and also account for trade interest at 5 per 
cent. If this passage is kept in view, the 
apparent contradictions. in the decisions 
are easily reconcilable because it shows that 
in England where the trustee committed 
a breach of trust or behaved in a negligent 
or careless manner, he is bound under the 
law or the rule of law to pay interest, but 
Where the trustee commits a fraudulent. 


(3) (1935) 19 Tax. Oas, 13 at p 18; (1934) S. O 468; 
(1934) BO L T 496. 

(4) (1917-19) 7 Tax. Cas. 30. 

(5) (1936; 20 Tax. Oas. 455, 

(6) (1937) 21 Tax, Cas. 


354. | 
(7)(1873) 8 Oh. 309; 27 L T 774; 21 W R 207. | 
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‘preach of trust, no interest can be awarded 
but only damages, In Commissioners of 
Inland: Revenue v. Barnato (5), already 
referred to. the Court decided that the 
interest which fell to be taxed was interest 
payable under a contract, because the 
obligation in respect of this interest was 
fixed by admission No.9 representing the 
consent agreement of the parties at the 
stage when the case was before Romer, J. 
(See per Lord Wright towards the end of 
his judgment.) Slesser, L. J. in his judg- 
ment pointed out that it is important to 
turn tothe statement of claim upon which 
Captain Barnato ultimately succeeded in 
obtaining money through the process of 
the order of the Court, the investigation and 
the ultimate compromise, to see whether 
there is anv suggestion in that statement of 
claim that damages in the sense in which 
they were claimed, or said to have been 
claimed, in In re National Bank of Wales 
(8) were ever demanded at all and he 
Pointed out that the whole matter was put 
asona basis of wrongful accounting and 
failure to account for matters which ought 
to have been accounted for and made this 
important observation : 

“Tt seams to me that such a demand for an 
account and inquiry asto the administration of 
the trusts and the partnersnip is wholly different 
from s claim sounding in damages or anything like 
damages." i 

Towards the end of his judgment, he also 
indicates that 

‘where on the consideration of the realities of the 
case, it emerges that the money is paid as interest 
and not paid merely as a means of measuring 
damages, there it can properly be said that it 
satisfies the requirement of Oase3,r. 1 of Sch. D, 
that the tax shall extend to “any interest of money.’ 
Romer, J., whohad made the orderunder which the 
amount was claimed by the assessee, pointed out 
that his order contained certain admissions as to 
the principle upon which the accounts and inquiries 
that. were going to be directed should be ascertain- 
ed-and that it was. agreed that the trustees should 
be charged with compound interest at 44 per cent. 
per'dnnum on all orany moneys found due to the 
plaintiff from timeto time until payment.” 


This group therefore deals with that class 
of cases where interest is payable either 
under a contract or under a rule of law. 
The second group of cases deals with the 
situation where damages, pure and simple, 
have been awarded. The Lord President 
has given a number of. illustrations to 
appreciate this question in Renfrew Town 
Council v. Commsssioner of Inland Revenue 
(3), at p. 18* where he says thus : 

“Take, for instance, the case of a transport com- 


pany which unavoidably incurs liability for dama- 
oi? (1899) 2 Ch. 629; 81 L T 363; 48 W R 99; 68 LJ 


#Paza oË (t935) 19 Tax Oas—[KHd.]] 
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ges to persons injured by accident. The damages 
are revenue charges because they are expenses in- 
separably connected with the conduct of the busi- 
ness from year to year. Thus, ina case of serious 
injury resulting in payment of a thousand pounds 
or two by the company, the sum paid will be treated 


asa revenue charge in the company’s accounts. 
But how will the matter etand as regards the 
liability to income-tax of the payee ? It would 


appear to be alla question of circumstsnces, If he 
is permanently disable, the damages would appear 
to be a capital increment in so faras he is con- 
cerned, but if he is only knocked out for, ray, six 
months, during which time he loses, say professional 
income, the damages look likea revenue receipt 
just as the professional income (if earned) would 
have been: see Burma Steamship Co. v. Inland 
Revenue (9). It would beeasy to multiply examples, 
In other words, annual payments may be capital 
payments, anda single payment may bea revenue 
charge in the accounts ofthe payer, and itmay be 
either a capital ora revenue receipt in the bands or 
accounts of the payee according to the circumstances 
of the payee and the character of the injury,” 


In Schulze v. S. W. Beustead (4), Lord 


_ Johnston observed : 


“The question is whether a sum paid under 
decrees eo nomine B&B interest on a principal sum 
recovered by the pursuers in an action, was interest 
in their hands which fell tobe assessed to inecme- 
tax. Wherea pursuer recovers damages with inte- 
rest from that date of decree, I do not think that 
that interest is chargeable. It is part of the damages 
But where a sum is due on a definite date, with 
interest from the date of advance and decree goes out, 
the case is different. The interest ought to have 
been in the creditor's hands onthe stipulated date, 
and is none theless interest whenit is recovered 
along with the principal under the decree. Between 
these two cases there may be many, some partaking 
more ofthe characteristics of the one, some more 
of those of the other;” 
and at the same page he later on observed 
that in the circumstances of the case 

“there was restored to the trust a principal sum 
which ought throughout to have been in trustee's 
hands and bearing interest, and there was also res- 
tored tothe trust a sum representing that interest 
at the rate of 34 per cent. sothatwben it reached 
the hands of the trustees, it was a surrogatum for 
that which ought to have termly reached the hands 
of the trustees and have been applied by them as 
income, in which caseit would have been subject 
to income-tax, and when it did reach their hands, 
I think they were equally bound to apply it in 
accounting with the beneficiaries as income, and I 
am unable to see any sound reason for holding 
that it didnot become liable to income-tax in the 
hands of the trustees when received.” 


These remarks were approved by Slesser, 
L. Ja in his judgment in the Barnato 
case (5). In Commissioners of Inland 
Revenue v. Ballatine (10) a firm of cone 
tracts made a claim for costs, loss and 
damage against the railway company. The 
matter was referred toarbitration and the 
arbiter awarded the firm a certain sum 
mainly as damages, together with interest 


(9) (1931) S O 156; (1931)S O L“T 116; 16 Tax 
Cas. 97. 
(10) (1920-24) 8 Tax,,Cas, 595, 


266 


thereon at 5 percent. The Lord President 
in considering the question of assessability 
of the damages said : 

“I think it may be safely taken that the award 
was not an adjustment ofa contract debt at contract 
rates, but waa substantially an assessment of com- 
pensation to the contractore for their outlays and 
lossés underthe particular circumstances in which 
those outlays and losses were incurred. It is im- 
porsible of course to know precisely the reasona 
which influenced the arbiter in taking the plan of 
fixing three capital sumsin the first instance as at 
- the date of the lodging of the amended claim, and 
then adding interest on thore sums from that date 
until payment. It is enough that that was the 
modehe thought fair for the purpose of assessing 
compensation to the contractors in the circumstances 
of the case before him.” 

_, He then, points out : 

“Now it is familiar that an assessment of the kind 
may contain asone of its constituent elements an 
allowance in respect thatthe claimant has lain for 
a long time outof his remedy. The propriety of 
such an allowance may depend on the character of 
the claim. and its amount may depend on many 
considerations of which time isonly one. But an 
interest calculation is a natural and legitimate 
guide tobe used byan arbiter in arriving at what 
he thinks would be a fair amount. In most cases 
in which such an allowance is a constituent of an 
award; it does not separately appear, but is slumped 
along with other elements in the gross sum de- 
cerned for; but there is nothing to prevent an 
arbiter; if he thinks it just and reasonable in a 
particular case,make the allowance in the form of 
an actual interest calculation from a past date 
until the sum fixed asat that date is paid. In all 
such cases, however,—whether the allowance is 
wrapped up in a slump award or is separately stated 
in the decree—the interest calenlation is used in 
modum aestimationts only. The intesest is such 
merely in name, for, it truly constitutes that part 
of the compensation decerned for which is attribut- 
able to the fact that the claimant has been kept 
out of his due for a long period of time.” 

Simpson v. Maurice's Executors (11) has 
an important bearing on the question which 
is now before us. In that case a naturalized 
British subject, domiciled and ordinarily 
resident.in the United Kingdom, had at 
various dates deposited securities, stocks 
and shares in Banks in Germany with 
instructions to collect the interest thereon; 
ke died during the Great War. Before the 
termination of the war, however, the interest 
and dividend in respect of the securities were 
duly collected by the Bank but owing to 
the legal position created by the war, the 
owner or his representatives could not deal 
“with his accounts in the German Bank. 
As result of the Peace Treaty and by virtue 
of an award by the mixed Arbitral 
Tribunal, the sums due to the deceased 
were paid over to his representatives along 
with compensation,- the compensation being 
“the. sum- całculated: upon the basis of 
interest in respect of that sum. Rowlatt, J. 


(11) (1929) 14 Tax, Oas, 580; 45 T L R 381, 
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pointed out that although the German Law 
recognized the security as remaining the 
property of its owner, Mr. Kay, but not so 
as to bear interest :` a, a 
“The Treaty did not give Mr. Kay any right to 
interest, nor did it declare the Treuhander a trus- 
tee so as to found any consequential claim: for 
interest, it didnot empower the Tribunal to give 
interest as such, or to make any declaration as to 
the character of the purpose for which the Treuhander 
had held the money. The Treaty gave compensation 
and the Tribunal which assessed the principal sum 
has assessed it onthebasis of interest. I think this 
sum first came into existence by the award, and no 
previous history or anterior character can be attri- 
buted toit. It is exactly like damages for deten- 
tion ofa chattel, and unless it can be said that 
damages for detention of a chattel can be called 
rentor hire for the chattel during the period of 
detention, I donot think this compensation can bė 
called interest.” p% 
The case was taken to the Court. of 


Appeal and the Master of the Rolls in the 
course of his judgment dealing with the 
nature and quality of the compensation 
which was paid under Art. 297 of. the 


Treaty observed : ; 
“But isit interest? Is that ite quality, or is it 
compensation estimated and measured in terms of 
interest? It appears to me quite clear that, apart 
from Art. 297, no: such sum could have been reco- 
vered. It could not have been recovered according 
to English Law as interest. In the case . of 
London, Chatham and Dover Railway v. The South - 
Eastern Railway Company (12), which was before 
the House of Lords, there was a delay 
jn payment of an important sum by one railway 
to another, and the creditor sought to recover inter- 
est in consequence of the delay. It was pointed 
out that interest, according to our law, depends upon 
first, a contract express or implied, and, secondly 
the Statuteof 3 and 4 William IV, Chap.' XLII, 
under which you can make interest payable in res- 
pect of a debt orsum certain, payable by virtue of 
a written instrument at a certain time, or after a 
demand has been made giving notice that interest 
will be charged, Now it is quite clear that there 
was no contract made by the Germans to pay this 
interest. The duty to pay compensation was impos- 
edupon them by the Treaty. The Statute does not 
apply it, and the root of the ‘payment is the duty 
to pay compensation. So far as English Law goes, 
as pointed out by Lord Herchell and’ the others, 
and much as they would desire to impose a liability 
to pay interest, yet interest cannot be given under 
English Law by way of damages for the detention 
of the debt ;” i : 
and he concluded his remarks thus: _ 

“For withholding this sum, for preventing Mr. 
Kay, or his executors, exercising the power. of dis- 
position over his property, the Germans have been 
compelled to pay compensation. The way to esti- 
mate that compensation or damages—the sensible 
way no doubt—would be by calculating a sum in 
terms of what interest it would have earned. That 
has been done, but the sum that was paid has not 
been turned into interest so as to attach income- 
tax to it.” 

Lawrence, L. J. and Russell, L. J. came 


to the same conclusion. This group then 
(12) (1893) A O 429; 63 L J Ch. 93; 1 R 275; 69L T 
37; 58 J.P 38, : . 


1940: 


deals with that class of'cases where damages 
are awarded either on calculations based on 
interest or otherwise but where interest as 
such was neither payable under any law 
nor demandable by virtue of any contractual 
obligation incurred by the parties. The 


third group of cases is illnstrated by Ensign: 


Shipping Co., Ltd. v. Commissioner of Inland 
Revenue (13) and Burma Steamship Co. v. 
Inland Revenue (9). The facts of the 
former case were that during a coal strike 
in 1920 two ships belonging to the appel- 
lant company, which were ready to proceed 


to sea with cargoes of coal, were detained. 


in port by order of the Govt. for periods 
of 15 and 19 days. The- company received 
from tbe Govt. a certain sum as compensa- 
tion for the Joss of use of the sbips and. for 
wages. The Oourt of Appeal confirmed the 
decision of Rowlatt, J. and held that the 
compensation received by the company was 
properly assessed to excess profits duty asa 
trading receipt of the company. The Master 
of the Rolls. pointed out that looking at 
the nature of the undertaking which the 
Ensign Company was carrying on, that it 
was to make. use of their vessels day by 
day, and to make use of the earnings which 
they secured to make a profit,. | 

' “it seems to me that, looked. at from a business 
point of view, allthat has happened is that the two 
vessle arrived much lateratthe ports to which they 
were consigned than they would have done, with 
the ‘consequent result that for the certain number 
of days which they were late, they could not pos- 
sibly make any earnings, and it is in respect of 
that direct loss by reason of the interference with 
the rights exercised on behalf of His Majesty that 
they made a claim and have been paid compensa- 
tion;" 

and later on he came to the conclusion 
that the view adopted by Rowlatt, J. 
was correct when he states: 

- “I think I ought to regard this sum, as the Oom- 
missioners have obviously regarded it, as a sum 
‘paid which to the shipowners stands in lieu of the 
receipts ofthe ship during the timeofthe interrup- 
tion,” | 

and therefore 

‘ “this sum falls into the trading receipts. earned by 
these. two ships, as would the receipts from a 
charter for the 15 or the 19 days if there had been 
separete charters for those respective periods enter- 
yas into by the shipowners for the ‘ships for that 
i amo, i RE 
- in Burma Steamship Co. v. Inland Revenue 
(9), the appellant company jointly with 
another company bought a motor vessel 
second-hand and immediately placed it in 
the hands of repairers for overhaul. But 
the time stipulated for completion of the 
overhaul was exceeded and the owning 
companies claimed from the repairers dama- 
- (13) (1928) 12 , Tax. Cas, 1169: 139 L T lIl; 17:Asp. 
- M O 472;13 LI, L Rep, 312, Wa 
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ges calculated by . reference to the 
estimated profit which would have been 
earned by the vessel had she been trading 
during the excess time taken for overhaul. 
The claim having been compromised and the 
repairers having paid certain sum towards 
the amount agreed upon, the question arose 
whether the sum was assessable to incomes 
tax. The Court of Session, Scotland, came 
to the eonclusion that the amount received 
was atrading receipt and should be includ- 
ed in the computation of the company’s 
profits. This group, therefore, concerns with 
the receipts of damages or compensation 
in the course of business or trade carried 
on by a trader, 
_ The present case falls, in my opinion,with- 
in the second line of cases referred to by ma 
above. The amount of Rs. 60,500 was 
received as damages for detention of the 
movable properties of the Rani “for the 
wrongful withholding of possession by the 
defendant” (per Sir Dinshah Mullah at 
p. 357 of Shiba Prasad Singh v. Prayag 
Kumari Debi (2), while delivering the 
judgment of their Lordships in the Jharia 
Raj casa). The Raja was bound under 
no contract to pay any interest to the 
Rani for .these properties. Indeed, the 
Raja was claiming these properties as his 
own and his title to retain possession of 
these properties was ultimately disposed 
of by a decree of the Oourt affirmed by 
their Lordships of the Judicial Committee. 
The matter is made clear by the mode of 
accounting ‘which was ordered by ‘the 
decree of the Calcutta High Oourt in respect 
of the payments which had been made 
by the defendants during the psndency 
of the appeal. Regarding the amount: in 
the Bank, the Subordinate Judge credited 
the payments’ which were made by the 
defendant in the first instance against the 
damages which had been adjudged as due 
to tbe assesses. This was overruled by 
the Oaleutta High Court in these words: 
“This is inclear contravention of what is provid- 
ed forin Mr, Bose’s decree and inthe High Oourt's 
decision and what has been approved and confirmed 
by the Judicial Committee......... The interest that 
has been awarded in plaintifis' favour in this cage 
is not an interest provided forin any contract bet- 
ween the parties, express or implied, but by way of 
damages only. The payments. that were made were 
not payments made against interest expressly, and 
there hasbeen no agreement between -the parties 
and no order of Oourt under which such payments 
or any of them, if made, were to be credited against 
interest. A. right of a creditor to appropriate a pay- 
ment against unliquidated damages and when on 


interest was in‘fact running -under® any contract, 
express or implied, isa thing unknown to law.” 


‘Such being the nature of the sum 
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awarded as damages, T think the present 
case clearly falls within the rule laid down 
in Simpson v. Maurice's Executors (11). It 
may be pointed ont that the decision of 
the House of Lords referred to by tte Master 
of the Rolls in London, Chatham and 
Dover Railway v. The South Eastern 
Railway (12), was followed in this Oourt 
in J. H. Pattinson v. Bindhya Debi (14). 
In a recent case decided by their Lordships 
of the Judicial Committee in B. N. Ry, Co. 
v. Ruttanji Ramji (15), Sir Shadi Lal 
delivering the judgment of the Board 
cited with approval the decision of the 
House of Lords in London, Chatham and 
Dover Railway v. The South Eastren 
Railway (12), and also the decision of Lord 
Tomlin in Maine and New Brunswick 
Electrical Power Co., Lid. v. Alice M. Hart 
(16), and came to the conclusion that : 

“in the absence of any usage or contract, express 
or implied, or of any provision of law to justify the 
award of interest on the decretal amount for the 
period before the institution ofthe suit, interest for 
that period could not be allowed by way of damages 
caused to the respondents forthe wrongful detention 
of their money by the railway company;'’ 

For the reasons given above, I would 
answer the question formulated at p.8 of 
the papor-book in the negative. The 
assessee is entitled to Rs. 500 as costs from 
the Commissioner. 


Harrles, C. J.—I agree. 
Fazi All, J.—I agree. 


8. Answer in the negative. 


(14) 12 Pat, 216; 146 Ind. Oas. 56; A I R 1933 Pat, 
196; 14P L T 149; 6 R P 225, 


(15) 65 I A 66; 173 Ind. Oas. 15; A IR 1938 P O 67; 


IL R (1938) 2 Cal. 72; 32S L R 374; 19880 L R 119; 
I9 PL T 125: (1938) A L J 169:;10 R PO 2186;47L W 
281; 1938 OW N 261; 1988 A L R 167:4 BR 374; 
(1938) 1M L J 840; 67 O LJ 153; 42C W N 985; (1938) 
M W N 646; 40 Bom. IL R 746 (PO. 

(16) (1929) A O 631; 119 Ind. Cas. 615; A I R 1929 
PO 185; 98 L J PO 146: 141 L T 370: 30 LW 153; 
(1929) A L-J 1065: Ind, Rul. (1929) P O 319; 57 M L J 
662; (1929) M W N 862 (P 0). 
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of 1939 
June 12, 1939 
RORERTS, O. J. AND SPARGO, J. 
In re U, Es-LOwER GRADE PLHADER, 
KAMA 
Legal Practitioners Act (XVIII of 1879), a. 12— 
Conviction jor criminal offence, whether permanent 
bar—When can be re-admitted. 
‘When persons are struck off’ the roll, it is always 
said that the dooris not irrevocably shut behind 
them, and that after years of industry, straightfor- 
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wardness of life, and conduct which shows repentanca 

and the determination to amend, they may ulti-' 
mately find their way back tothe honourable pro-: 
fession which they once disgraced. That lenity of 

outlook results from the consideration that it is im-. 
possible to shut out from a man of education, who’ 
has once borne a good character, the hope that he- 
may rise again. But it does not mean that persons 

who have been properly removed from the roll should: 
come again and again with repeated applications: 
within months, or even within a few short years, after 
the event. 


Mr, U Kyaw (1), for the Applicant. 


Roberts. C. J.—This is an application . 
made on behalf of U who was formerly a 
lower grade Pleader of Kama; and he was 
a person of some substance and some im- 
portance in that District, being Vices 
Chairman of the District Council. He was 
convicted of an offence under 8. 161, I. P. O. 
in respect of a bribe, and our attention has 
been called to the judgment of the Bench 
of this Court, delivered on January 26, 1938, 
in which it wag stated clearly that he was 
not fitto bea member of that profession; 
his name was accordingly struck off the roll, 
It was open to the Bench which tried that 
matter to order the suspension of the 
Pleader if it had seen fit to take that 
course, but in view of the gravity of the 
offence committed it was considered quite 
impossible to do so I am surprised to 
notice that, having been struck off the 
roll, the applicant waited seven months 
and then applied for re-admission. This 
shows not only that he committed the 
grave offence for which he was.struck off the: 
roll, but that the punishment which he 
received hasentirly failed to bring home 
to him the extent of its gravity: his applica- 
tion in August, 1938, was frivolous and was 
rightly dismissed by the learned Registrar. 

Apparently unable. to learn a lesson from 
this, he has now made a fresh application, 
filed on May 15, 1939, and in my opinion, 
this attempt to pester the Courts. into re- 
viewing a decision, which was arrived at 
with care and comparatively recently, is 
more calculated to prejudice his ultimate 
readmission to the ranks of a lower grade 
Pleader than anything short of a fresh cri- 
minal offence could well be. When persons 
are struck off the roll, it is always said 
that the door is not irrevocably shut bee 
hind them, and that after years of indus: 
try, straightforwardness of life, and cons 
duct which shows repentance and the deter- 
mination to amend, they may ultimately 
find their way back to the honourable pros 
fession which they once disgraced. That 
lenity of outlook results from the considera» 
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tion that it is impossible to shut out from a 
man of education, who has once borne a 
good character, the hope that he may 
rise again. But it does not mean that 


persons who have been properly removed | 


from the roll should come again and again 
with repeated applications within months 
Or even within a few short years, after the 
event. This application will accordingly be 
dismissed. 


- Spargo, J.—No reasons of any kind were 
advanced for this application, and I agree 
that it must be dismissed. 


D. LApplication dismissed, 


ey 


PATNA HIGH COURT 
Appeal No. 32 of 1937 
August 8, 1939 
f ROWLAND AND UHATTERJI, JJ, 
RAMA PRASAD AND ANOTHER—DEFENDANTS 
4 —APPBLLANTS 


VETSUS 
RAM RAN BIJAY PRASAD SINGH 


i —PLAINTI¥Y—KESPONDRENT 
Bihar Tenancy Act (VIII of 1934), 8. €0—Re- 
gistered proprictor—Having titie to smaller interest 
—1f can obtain full decree forrentsto extent of 
his recorded interest—Claim for back rent, if sut 
fallang under Act—Fact that something happens to 
proprietor, whether affects character of rent or. 
nature of liabiltty—Hiea barred by s. 6U—Suit by 
registered proprietor for rent—Pica tnat he alone 18 
not entitled to maintain suit, whether oarred. 
“The registered proprietor of an estate is not bar- 
red from obtaining a full aecree for the rents due 
to the estate to the extent of the interest for which 
he is recorded notwithstanding that he may, in 
reality, have title to a smaller interest or even ty 
no interest at all, 41 Ind, Uas., 169 (4), relied 
on. ['p. 270, col, 1.] 

he claim for back rents isa suit for rent falling 
Within the Tenancy Aot. jp. 2/1,col. 1.) 

There is no distinction between rent due to a 
proprietor as such and rent due tothe person who 
18 the proprietor, but due to himas the Successor- 
in-interest of his predecessor, A plain reading of 
B. 60 indicates that it isintended to apply to cases 
where rent has accrued dueto the proprietor of 
an estate and is still unpaid. The fact that some- 
thing happens to the proprietor will not aftect the 


character of the rent orthe nature of this liabili- - 


ty, nor will the rent cease to be rent 
due to the proprietor. ‘the coutrary case to 
which s, 60 is meant not to apply is the case where 
Tent is due toa tenure-holder py an wunder-tenure- 
holder or raiyat, or due toa razyat by an under- 
rayat, Jp. 27i, cols. 1 & Z.). 

it cannot be said thats, 60 only bars a plea 
that ‘the rent is due to some third Person as 
proprietor as such words of limitation are not to 
be found in the section itself; ıt bars a plea that 
the rent is due to any third person, (p. 2/4, col, 2.) 

To make be OU, Dinar ‘en, Act applicable, it. 15 
Only necessary tv see whether the tenancy 1s held 
Under a Proprietor, manager or mortgagee of an 
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estate. If this condition is satisfied, the registered 
proprietor suing for rent shall be deemed to be 
the person to whom the rent is due and no plea to 
the contrary by the tenant will be permissible, 
Where the plaintiff in a suit is the registered 
proprietor, s. 60 bars the plea that he alone is not 
entitled to maintain the suit. [p. 272, col, 1.) 


A. from an appellate decree of the Sub- 
Judge, Arrah, dated September 24, 1936. 


Mr. D. N. Varma, for the Appellants, 
Messrs, Sushil Madhab Mullick and B. P, 
Sinha, for the Respondent. 


Rowland, J.—This appeal, which at first 
came before a Single Judge of this Oourt 
and was referred by him to a Division 
Bench, arises out of a suit for the rent of 
the years 13338, 1339, 1340 and twelve annas 
kist of 1341. ‘the plaintiff is the proprie- 
tor of the Dumraon Estate and the defend- 
anis are tenants having an  cccupancy 
holding directly under tue estate without 
the intervention cf any intermediate 
tenure. The proprietor, at the time when 
the rents of the first three years in suit 
accrued due, was Maharaja Bahadur Kesho 
Prashad Singh, who died in September 1943, 
and tke estate, which is an impartible raj, 
devolyed on his elder son, the present 
pialiotifl-respondent. There was also a 
younger son, Kumar Biswanath Prasnad 
Singh, who did not succeed to the estate, 
but became along with his elder brother, 
tne heir to the personally acquired pro- 
perties of the late Maharaja. ‘tbe conien. 
tion of the defendants was that rents due to 
the estate were such personal properties, and 
on the death of the Maharaja the persons 
entitled to those rents are the two brothers 
aod not the elder brother only. Therefore, ıt 
is said, the elder brother alone cannot suse 
tain this suit for the sixteen annas rents. 
Tne younger brother has not been im plead- 
ed, nor has he intervened, ‘the Munsif 
gave effect to the contention of the defend- 
ants and gave the plaintiff a decree for 
the rent of 12 annas ‘est of 1341 only; but on 
appeal the Subordinate Judge has decreed 
the entire suit, taking the view that a. ÖU, 
Ben. ‘len. Act, precluded the defendants 
from resisting the suit of the plaimbit 
who is registered as sixteen annas proprie» 
tor by the plea that the rent is due to any 
third person, 

‘Lhe position taken up by the Subordinate 
Judge 18 supported by a very long series of 
authorities of which at this stage I may 
Teter to Nand Kuer V. Jodhan Mahton 
(1), as the leading case of thig Court, in 


(1) 6 P LJ 658; 61 lnd, Qas, 386; A I R1921 Pat, 
363, 2P L T 337, 
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this case it was held that the. person re- 
gistered as proprietor under the Ben. Land 
Registration Act, 1876, is entitled to recover 
tent from the tenants without any further 
proof of his title to it,and the tenants are 
not entitled to plead that the registered 
proprietor is not in fact the proprietor and 
that the’ rent is due to a third person. The 
contention of the defendants was based on 
Jagadamba Kumari v. Wazir Narain 
Singh (2) and Aparna Debi v. Shiba Prashad 
Singh (3). In the former of these cases, 
which was decided by their Lordships of the 
Privy Council, the dispute was between a 
widow, who was: the personal heir of the 
late holder of animpartible estate, anda 
somewhat distant agnate who succeeded 
to the estate itself by primogeniture, and 
the decision was that certain movable and 
other properties which had been self-acquir- 
ed by the late Raja were to be regarded 
as not incorporated in the estate, and there- 
fore should pass to his widow and not to 
the new holder of the estate, . ee A 
- In the Patna decision a Bench of this 
Court applied the principle to rents which 
had accrued due during tne lifetime of the 
last holder of an estate, and ıt was held that 
the person entitled to moneys due on 
account of rent of this kind was the widow, 
that is Lo say, the personal heir and not the 
agnate on whom the estate devolved. In 
neither of those cases was there any ques- 
tion of 8. 60, Ben. Ten. Act. 


but they were not agricultural rents, they 
were rents and royalties in respect of coal 
mines, &c:, and were governed by the 
T.P., Act. It may “be conceded that any 
realisations made by the new proprietor 
oo account of rents accrued due in the 
lifetime of bis father are not and will not 
be his exclusive property and that his 
brother is entitled to share in the enjoys 
ment-of any such receipts, But the deci- 
sions under 8. 60, Ben, Ten. Act, make it 
quite clear that the registered proprietor of 
an estate is not barred from obtaining.a full 
decree for the rents due to tne estate to the 
extent of the interest for which heis-recorded 
notwithstanding that ne may in reality have 
title to a smaller interest or even to no interes 
est at all. Lor instance, in Shyama Charan V. 
Mustajizar Rahaman, 41 Ind. Oas. 769 (4), in 
(2) 50 IA l; 77 Ind. Cas, 1041; A I R 1923 P O 
59; -2 Pat, 319; 44 M L J 503; 37 OL J 257; 32 
M L T17; 4P LT 319; 25 Bom, La RIH; 18 L 
W 555; 28 O W N 98; (1923) M W N 46u (P O). 
» 3) 8 PLT 11); 83 Ind, Cas, 623; ALR 1924 
Pat, 401; 3 Paf, 367; (1924) Pat. 207, 
(4) 41 Ind, Uas, 769; A 1461918 Oal, 492, 
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l The latter- 
Gase, it is true, dealt with certain rents, 


188 F O 
spite of a finding of fact bythe Courts below — 
that the plaintiff was not entitled to get his 
name registered as heir of Naba Chandra 


nor in respect of the third share of Ram 
Kant, the High Oourt applied s. 60, held 


‘that the above plea could not be entertain- 


ed in a rent suit and gave the plaintiff a: 
full decree, It is not necessary to multiply 
the citation of decisions which are very. 
numerous. Mi 

Mr, D. N. Varma for the appellants 
contended that the plea excluded bys. 60, 
was a plea that the rent was due-to 
any third person as proprietor, In supe 
port of this he referred us to cases in which 
rents waich had accrued to the proprietor 
of an estate became in certain circume 
stances payable to a person who was not the 
proprietor, It has been held in some cases 
that such a person was not required to 
be registered and was not barred by 
8. 78% Ben. Land . Registration Act, 
from recovering what was due to him, 
The decision in Nagendra Nath Bose v. 
Satadulbashini Basu (5), was a case in 
which -the arrearof rent fell due in the 
lifetime of a registered proprietor, and on 
his death, the debt of course became the 
property of his heirs. The latter alienated 
the property within.two months, but without 
assigning the ‘arrears of reat. They were 
permitted to sue for those arrears, the Court’ 
observing that they were not suing. as. 
proprietors -but as the legal: representas 
tives of the late reégisteréd. proprietors, 
and s. 78 does not apply to such a case. 
This is a stronger case than the decision 
of this Court in Brindaban Prasad v. Banku 
Bihari (6) in which the ‘suit had ‘been 
instituted by registered proprietors, one of 
whom died during the pendency of the suit. It 
was held that the fact of his heirs not yet hav- 
ing got registration of their names did ‘not 
bar them under s. 78, Ben. Land Kegistra= 
tion Act, from obtaining. a decree which 
they claimed in the capacity of his heirs 
and representatives.’ But these cases were 
not cases under s. v0, Ken. ‘Ten. Act, at all. 
‘ney fell to be decided under s. 73, Ben, 
Land Registration Act. > 

What we have to see here is not whether 
Kumar Biswanatn Prasad Singh might 
have realized. the money from tne defen- 
dants if he had claimed it from them before 
they had made any payment to the Mahae 
Iaja or had ‘been sued by the latter, but 
wnat the position is in a suit instituted by 

(5) 3 OWN 294; 26 O 536, ` | 

(6) 14 Pat, 352; 153 Ind, Oas, 1031; A IR 1935 
Pat, 144; 7 R P 395, 
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the Maharaja in which the defendants are 
attempting to plead that the rent which 
they have not paid is due to the Kumar 
Sahib. Mr. D. N. Varma suggested that 
the claim for back rents was not really a 
suit for rent falling within the Ben, Ten. 
Act, but was a-money claim, that what 
was due to the Kumar Sahib not being 
due to him as a proprietor was not to be 
regarded as rent.. The argument on the 
face of it does not appear convincing and 
it seems quite impossible to accept it in 
face of the Full Bench decision of the 
Calcutta High Oourt in Sirish Chandra Bose 
V, Nasim Quazi (4). ‘That, it is true, was 
not the case of a legal representative of 
a deceased proprietor, but it was an 
assignee of arrears of rent from a pros 
prietor. The contention was raised that 
the claim was not a claim for rent and 
was not excepted from the cognizance of 
a Court of Small Oauses. The Full Bench 
negatived the contention. lt was pointed 
out that the debt in its inception was 
clearly in respect of that which is known 
as Tent, and the character which it had 
while it belonged to the assignor was not 
changed when the right to it passed to the 
assignee, But the main argument on which 
Mr. Varma laid most stress was that the 
opening words of s, 60 did not apply to 
the rent claimed in this suit, The words 
of the section are: “Where rent is due to 
the proprietor, manager or mortgagee of 
an estute.” First he contended that what. 
is due is notrent. This argument fails in 
view of what I have already said. 


‘The next argument was that it is not 
“due to the proprietor” of -the estate be- 
cause it belongs to the legal representatives 
of the late proprietor, Mr. Varma had to 
choose between taking the position that thé 
plaintif could recover as much of the rent 
asis due to himself but-not what is due to 
his brother, and taking the position that 
the whole claim in respect of the years 
1338, 1339 and 1340 should be dismissed. 
He adopted the latter contention; but it 
has implications which make us unable to 
acceptit. Ifit were well-founded, it would 
apply even in cases where a proprietor is 
succeeded by a sole heir and would lead to 
the conclusion that even such a person 
in suing for back rents cannot rely on 
s. 60 in support of his claim. It would 
require us to draw a highly artificial 
distinction between rent due to a proprietor 
as such and rent due to the person who 18 


(7) 4 O WN 357; 27 O 827 (F B) 
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the proprietor, but due to him as the suc- 
cessor-in-interest of his predecessor. 

Had Mr. Varmsa's argument taken the 
other form, that the claim must fail to the 
extent of the share of Kumar Biswanath 
Prasad Singh, it would be equally unten- 
able. For, we should have the case that 
some rent was dueto the proprietor and 
some of it was alleged to be due toa third 
person, That position 18 clearly within 
the terms of s. 60. A plain reading of the 
section indicates that it is intended to 
apply to cases where rent has accrued due 
to the proprietor of an estate and is still 
unpaid. The fact that something happens 
tothe proprietor will not, I think, affect the 
character of the rent or the nature of this 
liability, nor willthe rent cease t be rent 
due to the proprietor. The contrary case 
to which s. 60is meant not to apply is the 
case where rent is due to a tenure-holder 
by an undertenure-holder or raiyat, or 
due to a raiyat by an under-razyat. Now, 
it is not disputed thatthe plaintiff has got 
himself registered as the l6seannas pro- 
prietor of the estate, and unders. 60 he is com- 
petent to give a sufficient discharge for 
al) rents due to the estate or toits proprietor 
assuch, The section goes on to say that; 

“the person liable for the rent shall not be entitled 


to plead in defence to a claim by the person so 
registered that the rent is due toany third person.’' 


Mr. Varma's concluding argument was 
that this only bars a plea that the rent is 
due to some third person as proprietor; 
the answer is that those words of limitation 
are not to be found in the section itself; it 
bars a plea that the rent is due to any 
third person. To the argument that if 
the rent in fact belongs to some third 
person, the section does not apply at 
all, the answer ig that on this construction 
the whole section would be emptied of 
meaning. The plea which s, 60 bars would 
only be barred if it fails on the merits. 
This is contrary to a very long series of 
decisions, In my view the plea of the 
appellants is barred by s. 60 and the 
decision of the Subordinate Judge should 
be aflirmed and the appeal dismissed with 
costs. 

Chatterji, J—I agree. The whole cone 
troversy in this appeal relates to the true 
construction of s, 60, Bihar Ten. Act, 
particularly with reference to the opening 
words “where rent is due to the proprietor, 
Manager or mortgagee of an estate.” Mr. 
D. N. Varma for the appellants contends 
that these words imply that she section 
requires that the person to, whom the rent 
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is due must be the proprietor, manager 
or mortgagee of anestate. In the present 
case, it is said, the rents for the years 
1338—40 which became payable to the late 
Maharaja devolved on his death not as 
part of his ancestral impartible estate on 
his eldest son, the present plaintiff, but 
as his separate property on his two sons 
and are therefore due to them not as pro- 
prietors but as legal representatives of the 
late proprietor. At any rate, the younger 
son admittedly not being a proprietor, his 
share of the rent cannot be said to be due 
to a prcprietor, Consequently, s. 60 cannot 
apply. -The construction thus sought to 
be put on the section is, in my opinion, 
erroneous. As I read the section, it seems 
to me that what it really requires is that the 
tenant should hold his land directly under 
the proprietor of an estate as distinguished 
from a tenure-holder or any other intere 
mediate landlord. To accept Mr. Varma’s 
contention, it would be necessary to decide 
who is really entitled to the rent sued for, 
but that is exactly the question which the 
Court is forbidden by the section to 
entertain. To make the section applicable, 
it is only necessary to see whether the 
tenancy is held under a proprietor, manager 
or mortgagee of an estate. If this condi- 
tion is satisfied, the registered proprietor 
suing for rent shall be deemed to be the 
person to whom the rent is due and no plea 
to the contrary by the tenant will be 
Permissible. Admittedly the plaintiff in 
this suit is.the registered proprietor and 
therefore s. 60. bars the plea that he alone 
is not entitled to maintain this suit. The 
fact that the rents for the years 1338—40 
accrued due during the life-time of the 
late proprietor makes no difference. 


8. Appeal dismissed. 
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WESTON, J. 
KOTUMAL POKARDAS— 
RESPONDENT No, 1 


Versus 
ADAM HAJI PIR MAHOMED— 
RESPONDENT No. 2. 

Arbitration Act (IX of 1899), s. 4—“Submission”— 
Printed Rules of Karacht Merchants’ Association 
requiring members to submit differences inter se to 
arbitration together with written agreement by meme 
bers to abide by*them, whether amount to written 
agreement to submit. 
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The "words of the definition of “submission” in 
8. 4 (b), Arbitration Act, are sufficiently . wide to in- 
clude cases where the agreement is made without, at 
the time it is made, there being any differences 
between the parties, either'in existence or indirect: 
contemplation. Also it is not necessary to constitute 
& submission, that the terms of the agreement should. 
all be contained in one document, Such an agreement 
may be found in correspondence consisting of a num- 
ber of letters. The Printed kules and Regulations of 
the Produce Exchange Department of, the Karachi 
Merchants’ Association, one of which rules is that 
members shall refer all disputes arising from grain 
and seeds transactions with fellow members to arbi- 
tration, together with the written undertakings to 
abide by the rules, signed by members at the time 
of their admission as members are sufficient to Cons 
stitute the written agreement to submit required by 
8&4. Hickmanv. Kent or Romney March Sheep- 
breeders’ Association (4), relied on. 


Mr. Manghanmal Bhojraj, for Respon- 
dent No, 1. e 

Mr. Kundanmal Dayaram, for Respon» 
dent No. 2. ` 


Order.—Several . objections have been 
raised by respondent No. Z to tne -award 
filed, but only one has been urged, namely 
that there was no submission to arbitration, 
within the meaning of 8. 4, Arbitration Act. . 
The contract was ior sale of 230 bags of 
gram, ready delivery. lt is common ground 
that the actual contract was oral Res- 


-pondent No. 1 claim that there was a sub- 


mission by reason of the fact, now admitted, 

that both respondents were and are 

members of the rroduce Excnange Depart- 

ment of the Karachi lodian merchants’. 
Association, ana had subscribed to the 

Printed Rules and Kegulations of the 

Produce Exchange Department, one -of 
whıch rules is tha, members shali refer all 

disputes arising from gram and seeds. 
transactions win fellow members to arbi- 

tration. He claims that the printed rules 

together with the written undertakings to 

abide by the rules, signed by both res- 

pondents at the time of their admission as 

members are suflicient to constitute . the 

written agreement to submit required by 

s.4, Arbitration Act. A copy of tue Memo- 

randum and Articles of Association of the 

harachi indian Merchants’ Association .18 

Ex. 9. At p. i the objecis ior which the Asso» 

cıation has been established are set out and 

one of tuese is as follows : 

“Lo endeavour to settle disputes among members 
of the Association by arbitration, conciliation oF 
Otherwise; and to assist in formation, development 
and maintenauce of boards of conciliation anu &rbl- . 
tration.” 

‘ne Produce Exchange Department 18. 
created by Arts. 14 and 19 of the Articles 
of Association and the Kules and Regulations 


Of this department appear as pch, A al 
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p. 90, r. 4 (a) of these rules is as follows : 

“4, (a) Every applicant for membership, shall fill 
in and sign anapplication form, to be obtained from 
the Secretary, inter alia, agreeing to be bound by 
the Rules and Regulations and Bye-Laws of the De- 
partment, declaring the name or names in which and 
the place or places at which he carries on his business 
andthe name or names of his partner or partners, 
and furnishing such other information as the Board 
may require, and obtain thereon the signature of 
at least two members of the Deparment, one as the 
proposer and the other as the seconder, of the 
applicant being admitted as a member of the Depart- 
ment," 


Rule lÙ states : 

“Every member of the Department shall conform 
to and be bound by the Rules and Regulations of the 
Department for the time being in force, as well as 
the Bye-Laws that be framed, from time to time, in 
pursuance of the powers given under the said Rules 
and Kegulations,” 

And lastly r. 52 (a) states: 

“All members of the Department shall, in all those 
cases of dispute or difference inter se that arise out 
of any Grain and Seeds transactions and be subsist- 
ing which are not covered by any written agreement 


refer the said disputes or differences and ali other. 


matters or things relating thereto to arbitration.” 

Subsequent clauses of this r.52 provide 
for the mode of appointment of arbitrators 
and so on. It is not disputed that the award 
was made in accordance with these clauses, 
The Secretary of the Association has been 
examined and has produced the original 
form of application for membership ot the 
Produce xchange Department signed by 
respondent No.2. The form is printed in 
English and is as follows: 

“Dear Sir, 

I/We, a member of the Karachi Indian Merchants’ 
Association hereby agree, if elected, to become a 
Member of the Produce Exchange Department of the 
Karachi Indian Merchants’ Association, and under- 
take to conform to and be bound by the Rules and 
Kegulations and the Kye-Laws of the said Department 
in torce from time totime and to be liable for all 
periodical settlements at whatever dates in respect 
ofall contracts entered into by me/us prior to ceasing 
to bea member whether by resignation or otherwise.” 


Then follow the name, address and other 
details of the applicant and his business 
and finally there is the signature of respon- 
dent No.2. A suggestion was made that 
as the rules are in lunglish and respondent 
No. 2 is said not to understand Hinglisn, 
he is not bound by them, But this contention 
can have no force in view of his admitted 
signature bo the application form by which 
he agreed to be bound by tnese rules and 
regulations. Section 4 (b), Arbitration Act, 
dennes ‘submission’ as a written agreement 
to submit present or future differences to 
arbitration, Woetner an arbitrator 18 named 
therein or not, ‘i'ne defuition is identical 
with the Hnglisu deduition and the words 
of it are suincieutiy wide tu imclude cases 
Wuere buv aZreement 18 made wilhoul, at 
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the time it is made, there being any 
differences between the parties, either in 
existence or in direct contemplation, Also 
it is well-established that it is not neces- 
sary to constitute a submission, that the 
terms of the agreement should all be con- 
tained in one document. As held in Lobitos 
Oilfields v. Admiralty Commissioners (1), 
such an agreement may be found in corres- 
pondence consisting of a number of letters. 
In a Bombay case, Rambiksh Lachmandas 
v. Bombay Cotton Co. (2), Blackwell, J., held 
that. in certain circumstances the signatures 
of the parties are not essential, At p. 1459* 
he states : 

“I am free to confess that I have felt great doubt as 
to whether s.4, Arbitration Act, does not requfre 
the agreement between the parties to be in writing 
in the sense that both offer and acceptance must 
appear in a written document or documents between 
the parties, On the whole, however, having regard 
to the authorities to which I have referred, Lam 
not satisfied that this is the meaning of the expres- 
Sion ‘written agreement’ within s. 4 of tne Act 
I have come to the cenclusion that, provided it 
appears Clear from any document or documents that 
the parties are willing to do business upon certain 
terms which have bean reduced to writing, the 
acceptance of those terms by conduct may be proved 
orally.” 

A similar conclusion was expressed in 
Lyon Lord & Co., Ltd. v, Firm of Chapsi 
U mersi (3). Tne present case is not one 
where the signatures of the parties are 
lacking, for respondent No. 2's sigaature 
to his application form for membership of 
the Produce Exchange Department hag 
been proved and it 18 not disputed that 
respondent No. l also signed a similar 
application form; and the question is whe- 
ther these signatures under agreements to 
abide by the rules, and the rules containing 
a very clear direction io members to 
submit their ditferences to arbitration are 
sufficient to bring the parties ad idem and 
amount to the agreement required by s. 4, 
Arbitration Act, The authority most in 
point is Hickman v, Kentor Romney March 
Sheepbreeders’ Association (4), In this a 
member of the Association sued not another 
member but the Association itself for injunce 
tions restraining the Association from em- 
ploying a certain person as,Secretary, from 
doing any acts in derogation of tae plain- 
tilf'5 rights asa member and so on, One 


(1) (1917) 86 L J K B 1444; 117 LT 28; 33 TUR 
472 


(2) 32 Bom. L R 1451; 128 Ind. Oas. 881; A IR 1931 
Bom, #1; Ind. kul, (1931) Bom, Yi. 

(3) 123 L too; 49 Ind. Vas. 135, A IR 1919 Sind 
101. 

(4) (1915) 1 Oh. 881; 8L J Ch. 683; 1f3 L T I59; 
59 SJ 478. 
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of the Articles of Association provided that 
when any difference arose between the 
Asscciation and any of the members touch- 
ing the construction or incidents or cone 
sequences of the articles or of the statutes... 
“every such difference shall be referred 
to a decision of an arbitrator appointed by 
the parties in difference.” The plaintiff 
in his application for membership had 
made a declaration, asin the present case, 
that he would conform to tre rules and 
regulations of the Asscciation. Aiter con- 
sidering the authorities, Astbury, J, stated: 

“The result of these decisions is, I think, that if 
the submission is in writing and is binding on both 
parties astheir agreement or as the equivalent in 


law*to an agreement between them, the statute is 
satisfied”. 


and held that tbe Articles of Association 
created rights and obligations enforceable 
as between the members and the assccia- 
ticn, and that the article quoted above did 
constitute a submission to arbitration within 
the true meaning and intent of the Arbi- 
tration Act, His Lordship further held 
that the application for membership in 
which, in consideration of being elected a 
member, plaintiff contracted in writing to 
conform to its rules and regulations, one of 
which was a general submission to arbie 
tration of all differences between the associa- 
tion and any of its members, apart from 
the effect of the articles of association as 
Buch, was also a submission in writing 
with the true meaning and intent of the 
Arbitration Act. In Hickman v. Kent or 
Romney March Sheepbreeders’ Association 
(41, the agreement created by the appli» 
cation for membership was between the 
applicant and the association, that is to 
say, between the applicant and all members 
collectively. In the present case the agrees 
ment is between the applicant for member- 
ship and each individual member. I see 
no difference of substance between these 
two positions. It seems to me therefore 
that, on the authority in Hickman v. Kent 
or Romney March Sheepbreeders’ Associ- 
ation (4), the applications for membership 
by the two respondents coupled with the 
very clear and wide r. 52 (a) of the Produce 
and Exchange Department of the Karachi 
Indian Merchants’ Association requiring all 
members in all cases of dispute or 
differences inter se arising from grain and 
seeds transaction tosubmit the said diss 
putes or differences to arbitration cons 
stitute a Submission within the meaning 
ofs. 4, Arbitration Act, 

1 hold, therefore, that the award must 
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stand filed, and the objections of respondent 
No. 2 are dismissed with costs. 


D. Objecttons dismissed. 


™ a *e 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 406 of 1938. 
April 19, 1939 
MULLA, J. 
Rey. LUCKMAN COHAPLAIN— 
` DgerEnpANT—APPLICANT 
versus 
PEAREY LAL—PLAINTIFF— 
OPPOSITE PARTY 
Evidence Act (I of 1672), 3. 116—Tenants’ denial ` 
relating to facts subsequent to commencement of 
tenancy—Bar of estoppel does not apply. as 
Where the tenant's denial of his landlord's title is 
related to facts which have happened subsequent to 
the commencement of the tenancy, the bar of estoppel 
does not come into operation, and it is open to the 
tenant to plead that the title of the landlord has 
passed to the Govt. so that the landlord has no right 
to realize any rent for the period in suit. 33 Ind. Cas. 
97 (2), Nakchhedi Bhagat v. Nakchhedi Misir (3} and 
169 Ind. Cas. 556 (4), relied on. 30 Ind, Cas 299 (1), 
explained. [p. 275, col. 2.] 


©. R. App. against an order of the 
Small Cause Court, Meernt, dated July 
28, 1938. 


Mr, A. M. Khwaja, for the Applicant. 
Mr. S. N. Seth, tor the Opposite Party. 


Order.—This is an application in revie 
sion under s. 25, Small Cause Oourts Acti 
The applicant here was the defendantin 
the Court below. It arises out of a suit for 
arrears of rent in respect of a bungalow 
situated within the cantonment area at 
Meerut. It appears that Pearey Lal, the 
plaintiff in the suit, is the executor ofa 
will made by one Lala.Har Prasad Barati 
Lal and in that capacity he was in charge 
of the bungalow in question which formed 
part of the estate of the testator, It 18 
admitted that he used to give the bungalow 
out on rent to different tenants ard that 
on November l, 1937, he admitted the 
defendant-applicant as a tenant of the 
bungalow. It appears, however, that the 
bungalow in question being situated within 
the cantonment area is held on a tenure 
called the cantonment tenure under which 
the Govt. is autoorized to resume possess 
sion of the land and also of any house 
standing thereon by offering proper com- 
pensation to the owner. This is an allegas 
tion made on behalf of the defendant and 
also the Govt. in the present case. It is 
not for me to decide at this stage whether 
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the positi6h thus taken up by the defendant 
and the Govt, is or is not well-founded 
in-Jaw. The fact, however, remains that 
the defendant-applicant resisted the suit 
for arrears of ‘rent in respect of a-period 
of four months—February to May 1938— 
on thé ground that the title of the plaintiff 
had passéd to the Govt. on February 1, 
1938, and hence the plaintiff had no right 
to realize any rent for the period in guit. 
It was further pleaded that the defendant 
had actually paid the rent for the pericd 
in suit to the Govt. Simultaneously with 
this plea taken by the defendant in his 
written statement, an application under 
O. I, r. 10, was made on behalf of the 
Govt. praying that the Govt, should be 
made a party tothe suit and the question 
of title between the Govt. and the plaintiff 
should be decided. The learned Small 
Oause Court Judge dismissed that applica- 
tion On the ground that in view of s, 116, 
Evi. Act, the defendant was estopped 
from pleading that the plaintiff had lost 
his title and it was unnecessary for the 
Court to bring the Govt, on record as a 
party against the plaintiff's consent, The 
Bult accordingly proceeded to tria) and 
has now been decreed. Hence the present 
application in revision. 

The contention on behalf of the appli- 
cant isthat the lower Court erred in law 
In holding that s. 116, Evi. Act, 
prevented the defendant from raising the 
Plea that the plaintiff's title had passed 
away at some date subsequent to the 
commencement of the tenancy. On the 
other hand, it is contended by the 
opposite party that the defendant could not 
raise: that plea while the tenancy continued 
and before he had openly surrendered 
possession tothe plaintiff. On behalf of 
the opposite party reliance was placed 
principally upon a decision of their Lordships 
of the Privy Council in Bilas Kunwar v. Des 
Raj Ranjit Singh (1). The passage upon 
which stress has been laid by the learned 
Oounsel for the opposite party runs as 
follows : 

“The other point in the case is one of estoppel. 
The property was let by the plaintiff to the defen- 
dant Ranjit Singh, he was let into possession by the 

laintiff’s gardener Bhairon on her behalf and by 

er direction and he regularly paid rent to her and 
applied to her to do all necessary’ repairs; he 
has never given up possession to her although he 


duly received notice to quit and he has denied her 
title. Section 116, Evi, Act, is perfectly clear 


(1) 37 A 557; 30 Ind. Oas. 299; A I R 1915 PC 96; 42 
I A 202;190 W N 1207;29M L J 335; 2 L W 830; 18 
M LT 248; 13A L J 991; 17 Bom. LR 1003; 282014 
D16; (1915) M.W N 757 (P O), 
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on the point and rests on the principle well-estab- 
lished by many English cases that a tenant who 
has been leb into possession cannot deny his land- 
lord’s title, however defective it may be, so long as 
he has not openly restored possession by surrender 
to his landlord.” 

It is contended that the principle thus 
laid down by their Lordships of the Privy 
Oouncil applies not only to a case where 
the tenant denies the title of the landlord 
at the commencement of the tenancy but 
also where he denies the landlord’s title at 
any time during the continuence of the 
tenancy though that denial may refer to 
certain facts subsequent to the commence- 
ment of the tenancy, It is to be noted 
that in the case before their Lordships, 
the tenant’s denial,of his landlord's title 
was not related to any facts which had 
happened subsequent to the commencement 
of the tenancy. In fact it was contended 
by the tenant that his landlord had no 
title at all tothe house in dispute. I am 
unable to accept the argument of the 
learned Counsel that the principle laid down 
by their Lordships of the Privy Oouncil 
is applicable alsoto a denial by the tenant 
of his landlord’s title where that denial 
rests upon certain facts which happen 
subsequent to the commencement of the 
tenancy. I find no warrant for that in the 
language of s. 116, Evi. Act, which runs 
as follows: 

“No tenant of immovable property or person 
claiming through such tenant shall,during the con- 
tinuance of the tenancy, be permitted to deny that 


the landlord ofsuch tenant had at the beginning 
of the tenancy a title to such immovable pro- 


POLLY ....0. we soe , i 
The words to be particularly noted in 


the section are “at the beginning of the 
tenancy’ and I see no justification for 
holding that even where the tenant’s denial 
is related to facts which have happened 
subsequent to the commencement of the 
tenancy, still the bar of estoppel comes into 
operation. The Privy Oouncil case relied 
upon by learned Oounsel for the opposite 
party was considered by a Division Bench 
of this Court in Ganpat Rai v. Multan (2). 
The learned Judges of the Bench in spite 
of having the decisions of their Lordships of 
the Privy Council clearly before them 
proceeded to observe as follows: 

“It seemsto us quite clear that once a person ig 
a tenant of another person, he cannot be allowed to 
deny that the person whose tenant he was, was the 
owner when the tenancy was created. He can no 
doubt admit that his landlord was the owner at the 
Commencement of the tenancy and allege and prove 
by evidence that the landlord's eatatg has subse- 
quently come toan end. But he cannot deny that 

(2) 33 A 226; 33 Ind. Oas, 97;A I R 1916 All, 121; 14 
A LJ 263 
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at the commencement of the tenancy, the person 
with whom he entered into contract was the owner 
ofthe property. The words ‘at the beginning of 
the tenancy’ are expressly inserted in the section 
to show that the tenant is not prevented from show- 


ing that after the tenancy commenced, the estate of 
the landlord devolved on some other person.” 

The same view of the true interpretas 
tion of s. 116, Evi. Act, was taken by 
a Division Bench of this Oourt in the 
earlier case in Nakchhedt Bhagat v. Nake 
chhedi Misir (3). That was a case between 
a mortgagor and a mortgagee but the 
principle laid down there is clearly applic- 
able to a case between a landlord and a 
tenant, The principle has been laid down 
in the following terms: 

“Asa general rule, neither a mortgagee nor a 
tenant can dispute his morfgagor’s or landlord's 
title unless that title has determined. If the title 
of the mortgagor inthe one case or of the landlord 
in the other has determined, the mortgagee or the 
tenant can show that the title under which he en- 
teredhas determined infact and in law.” 


In the end, I may point out that this 
view has been clearly upheld by their 
Lordships of the Privy Council in the 
recent case in Krishna Prasad Lal Singh 
Deo v. Barabont Coal Concern, Ltd. (4) in 
which they have clearly explained the 
true meaning of s 116, Evi. Act, 
and the extent of the rule of estoppel cone 
tained therein. At the end, their Lordships 
observe ; l 


faee- so e DOr does the principleapply to prevent a. 


tenant from pleading that the title of the original 
lessor has since come to an end.” 


I therefore hold that it was open in the 
present, case to the defendant-applicant to 
plead that the title of the plaintiff had 
passed to the Govt. so that the plaintiff 
bad no right to realize any rent for the 
period in suit. The learned Small Cause 
Oourt Judge was, jn my opinion, wrong in 
rejecting the application made on behalf 
of the Govt, to be made a party in the 
case. Ib was obviously desirable and 
indeed proper and necessary that the 
question of title should have been decided 
after Govt. had been made a party to the 
guit, especially in view of the fact that the 
defendant had further pleaded that he had 
actually paid rent for the period of suit 
to Govt. The result therefore is that I 
allow this application in revision, and setting 
aside the decree passed by the learned 
Small Cause Court Judge, direct that the 

(3) 18 A 329; A W N 1896, 90. 

(4) 41 CW N 1253; 169 Ind. Oas. 556; AIR 1937 
P O 251; 64 I A 311; I L R (1938) 1 Cal. 1; 318 LR 
625; 1937 O L Red98; 1937 A L R 623; 10 R P O-38; 
83 B.R 700;46 L W 201; (1937) 2M L J 286; (1937) O 


W N £6; 65 O L J 563; 39 Bom. L R 1034; 18P LT 
789;-(1937) A'L J 1389 (P O), 
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case shall go back to him for being dis- 
posed of in accordance with law after the 
Govt. has been made a party to the pro- 
ceedings, If it is found that in consequence 
of an issue of title having been raised; 
the Court has no jurisdiction it will 
proceed accordingly. The applicant shall 
have his costs in this Oourt from the 
opposite party. . 
6. Application allowed. 





CALCUTTA HIGH COURT 
Civil Rule No. 539 of 1939 
B. K. MUKNERJEA AND Roxsurea, JJ, 
SURESH CHANDRA SEN — PETITIONER 
versus 
JOGESH CHANDRA SEN AND aNoTaER— 


OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), 8. 151, 
0. XLVII,r. 1-0. XLVII, r. 1, scope of —Consent 
decree, setting aside of, on ground of fraud — 
O.XLVII,r. Lor s. 151, whether furnishes proper 
remedy—Proper remedy. 

The expression “for.any other sufficient reason" 
occurring in O. XLVII, r. 1, Civil P. O., is not un- 
limited and only points to reasons which are suffici- 
ent on grounds analogous to those mentioned in the 
Rule itself, tp. 278, col. 1.) 

Section 151, Oivil P. O., is not the section which is 
applicable in such cages, In the ‘first -place that 
section being a residuary section should not be 
applied at ali unless there is no other remedy open 
In the second place the matter for 
enquiry in such matters is something extraneous to 
the suit itself and the same kind of investigation is 
necessary as in a contested suit. 
be hard on the losing party if he is convicted of fraud 
by a summary proceeding like one under’s, 151 and 
yet had no remedy by way of appeal.against that 
tinding. [p 27x, col. 2.) 

When there is apparent consent given by a party 
to the suit and he impeaches the decree afterwards on 
the ground that his consent was obtained by fraud,- 
in such cases the Court has gotno inherent jurisdic- 
tion under s.151 to set aside the previous decree or 


order and the remedy of the parties would be by way, 


of a suit. 27 Ind, Vas. 628 (8), 77 Ind. Oas. 14 (9) and 
148 Ind, Uas, 947 (10), explained. [p. 279, col. 1.) 


O. Rule issued from the order of the Sube 
Judge, Dinajpore, dated January 23, 1939. 


It would certainly . 


Messrs. Gunada Charan Sen and Jiten-_ 


dra. Kumar Sen Gupta, for the Petitioner. 


Messrs. Jitendra Mohan Chowdhury and 
Rabindra Nath Choudhury, for the Opposiie 
Party. ° ; 


B. K. Mukherjea, J.—This Rule is directə 


ed against an order, dated January 23, 


1939, passed by the Subordinate Judge of 
Dinajpore under s. 191, Civil P. O., by which 
a final decree passed on compromise ina 


suit for partition was. set aside on the. 


? 
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ground of fraud. The facts are not in 
dispute, The plaintiff who is opposite 
party No. 1 instituted a suit for partition in 
the Court of the Subordinate Judge of 
Dinajpore sometime-in the year 1926 for 
Pattition of certain homestead and jote 
lands belonging jointly to him and to the 
two defendants, Defendant No, 1 is his 
brother and defendant No. 2 who has since 
died was -his cousin. On December 21, 
1927, a preliminary decree was passed on 
consent and the shares of the plaintiff 
and defendants Nos. 1 and2 in the suit pro- 
perties were declared to be 7 annas, 41 annas 
and 44 annas, respectively. The work of 
making the partition was at first given to 
certain arbitrators, but that having failed, 
a Pleader Oommissioner named Makham 
Lal Sen was appointed to make the par- 
tition. He submitted his report on Sep- 
tember 1928. On November 7, 1929, a 
petition of compromise purporting to be 
signed by all the parties was presented 
to the Court and upon that a decree was 
passed. With regard to the jote lands, the 
allotements made by the Commissioner 
were keptintact, but with regard to the 
homestead, certain alterations were made 
which are set out in the several paragraphs 
of the compromise petition and were 
further depicted in a sketch map attached 
to the solenama. In para. 5 of the petition 
of compromise, it was provided that defen- 
dant No. 2 would relinquish his share in 
the homesteal in favour of the plaintiff 
for a consideration of Rs. 1,127 only which 
‘ was to be paid to him within six months 
from tLe date of the final decree. Appa- 
rently the parties possessed their respective 
allotments in terms of the final decree for 
several years and defendant No. 2 did re- 
linquish his share in favour of the plaintiff 
for which a sum of Rs. 1,127 was paid to 
him in April 1930, 

On January 26, 1938, which was more 
than eight years after the decree was 
passed, the plaintiff came forward with this 
application purporting to be one under 
s. 151, Civil P. 0., and he prayed that the 
compromise decree might beset aside on the 
grounds specified therein. The allegutions 
in substance were that defendant No. 1 
who was a Pleader was entrusted with the 
task of preparing the solenama and he got 
the solenama drafted during the absence 
of the plaintiff by one Binode, a Pleader's 
clerk, As soon as the plaintiff came to 
Court, the solenama was presented to him 
for his signature and the plaintiff could not 
realize at that time what -the contents of 
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the petition were. The plaintiff states that 
he is perfectly sure that para. 10 of the 
solenama was not thera when he put his 
signature nor was the sketch map attached 
to the petition. His case was that he 
agreed to the alteration of the allotments 
made by the Commissioner to this extent, 
namely that block O should be exchanged 
fur block 1, but beyond that he did not 
assent to any other change. 

Defendant No 1 traversed all the alloga- 
tions of the plaiatiff and his case was that 
the plaintiff himself had a hand in prepar- 
ing the draft and the sketch map and he 
signed the solenama after fully knowing 
its contents. The Subordinate Judge 
accepted the plaintiff's story to some extent 
and finding that there was a fraud com- 
mitted on the Court, he set aside the final 
decree and directed that the suit should 
be re-heard trom the stage at which the 
solenama was filed. Itis against this order 
that this Rule is directed. Mr. Sen who 
appears for the petitioner has contended 
before us that the Oourt below had no 
jurisdiction to set aside the compromise 
decree under s. 151, Civil P. O., and the 
remedy of the plaintiff, if any, lay in a 
separate suit. In the second place, he has 
argued that the facts found by the Oourt 
below do not amouat to fraud practised 
either upon the paintiff or upon the Court, 
and as such,the order was passed illegally 
and with material irregularity. In our 
opinion, both these contentions are sound 
and must prevail, 

As regards the proper mode of attacking 
g decree which is passed on conseat, there 
are several decisions of this Gourt com- 
mencing from very early times and the 
opinion expressed therein cannot be said 
to be uniform. In Ashootosh Chandra v. 
Tara Prasanna (1) it was held by Wilson 
and Tottenham, JJ. that for the purpose 
of setting aside a decree passed in pure 
suance of a compromise, there were two 
available modes of procedure; one was by 
a suit and the other by a review of judg- 
ment and the latter was the more regular 
one. This observation was held to be 
obiter in Gulab Koer v. Badshah Bahadur 
(2) and not supported by the decisions upon 
which it purported tobe based. It was, 
moreover, not a case where the decree was 
sought to be set aside on the ground of 
fraud. In Foolcoomary Dasi v. Woodoy 


(1) 10 0 612, : 
(2) 10 G L J 420, 2 Ind. Oas. 129; 130 WN 
197. 
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Chunder Biswas (3) it was held by O’Kinealy, 
-J. that a consent decree could not be set 
aside on motion on the ground that it 
was obtained by fraud and a separate 
suit should be instituted. Ib was pointed 
out that this was in conformity with the 
English practice and that charges of fraud 
could not be tried properly on affidavits. 
The same reasoning was applied by Amir 
Ali and Pratt, JJ. in Barhamdeo Prasad vV. 
Banarsi Prasad (4). There it was held 
that where a decree was regular and on 
the face of it correct, it could not be set 
- aside except by a suit and the remedy by 
way of a review was available only in cases 
where on the face of the judgment if is 
irregular or incorrect and not drawn up in 
compliance with the provisions of law. 
These decisions were elaborately reviewed 
by Mukherjea, J. in Gulab Koer v. Badshah 
Bahadur (2) cited above. It was observed 
“by the learned Judge that with the excep- 
tion of one case, namely the case in Rasik 
Chandra Chowdhury v. Rajani Ranjan (5) 
there was no decided authority which allow- 
ed a review of a compromise decree on the 
- ground of fraud. It was observed by the 
learned Judge that though the provisions of 
8, 623 corresponding to O. XLVII, r. 1, 
Civil P. O., were wide enough to include a 
. case of fraud, the remedy by way of a 
. suit was undoubtedly the more proper 
remedy. The matter was considered again 


by Rankin, O. J. in J. C. Galstaun v. - 


_ Pramathanath Roy (6) and the learned 
Chief Justice held definitely that the proper 
ecurse of having a consent decree set aside 
and vacated on the ground of fraud was by 
- way of regular suit. Opinion was express- 
- ed that O. XLVII, r. 1, Civil P. ©., could 
. not furnish a proper remedy as since the 
decision of tbe Judicial Committee in 
_ Chhajju Ram v. Neki (7) it was well estab- 
: lished that the expression “for any other 


sufficient reason” occurring ing O. XLVII,- 


T. 1, was not unlimited and only pointed to 
reasons which were sufficient on grounds 
analogcus to those mentioned in the Rule 
itself. 

As regards the application of s. 151, 
Civil P. O., Rankin, ©. J. expressly held 
that this provision could not be inyoked if 

(3) 25 O 649, 

(4) 30LJ 119. 

(5)10 O W N 286. 

(6) 57 O 154; 124 Ind. Oas. 525; A l R 1929 Cal. 470; 
33 O W N 883; Ind. Rul. (1930) Cal. 461. 

(7)49 IA 144; 72 Ind. Cas. 568; A I R 1922 P O 112; 
3 L 127; 30 M LT 295; 260 W N 697; 41 PLR PO) 
1922; 3 PL T35: 16 L W 37; 17 PW R1922: 43M 
L J 332: 24 Bom. L R 1238; 4U P LR (P 0) 99; 36 O L 
J 459 (PO). 
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a remedy by way of a suit was avilable to 
the parties. We are in entire agreement 
with the opinion expressed in the .above 
decision and we hold that the remedy of a 
party who impeaches a consent decree on 
the ground of fraud is to institute a re- 
gular suit for the purpose, ih 
The question as to whether the applica- 
tion for review is permissible has not been 
placed for our consideration at all andin - 
fact no such application for review was 
made in the case, nor could be made after 
this lapse of time. We are, however, defi- 
pitely of the opinion that s, 151, Civil P. O., 
is not the section which is applicable in 
such cases. In the first place that section 
being a residuary section, should not be 
applied at all unless there is no other remedy 
open tothe litigants. In the second place 
the matter for enquiry in such matter is 
something extraneous to the suit itself and 
the same kind of investigation i8 necessary 
asin a contested suit. It would certainly 
be hard on the losing party if he is con- 
victed of fraud by a summary proceeding 
like this and yethad no remedy by way 
of appeal against that findivg. Itis con- 
tended, however, on behalf of the opposite 
parties that although a remedy by way of 
a suit would be the proper remedy when 
the petitioner impesches the decree on the 
ground of fraud practised upon him but 
nevertheless when there is fraud practised 
upon the Court itself the Court under its 
inherent jurisdiction may grant relief. 
Reliance has been placed for this View upon 
a decision of this Court in Peary Chowdhury 
v. Sonoory Das (8) and two decisions of the 
Patna High Court which are to be found 
in Sadho Saran Raiv. Anant Rai (9),and 
Sheodhar Prasad Singh v. Ramdeo Prasad 
(10). All these decisions proceed on the 
footing that there is inherent power in a 
Oourt to correct its own proceedings when 
it has-been misled into passing an order 
by the fraud of any party tothe suit. - A 
distinction is drawn between the factum of 
consent and its reality It is stated that 
when an order is obtained from the Oourt 
on the allegation that the parties have 
assented to it, and it is asserted by one 
party later on that he never gave his 
consent, it was open tothe Court to investix 
gate the matter and review its own order 
if it was satished that the party did not 
(8) 190 WN 419; 27 Ind. Oas. 628; A IR 1915 Oal. 


(9) 2 Pat. 731; 77 Ind. Cas, 14; AIR 1923 Pat. 
483 


(10) 13 Pat. 165; 148 Ind. Oas. 947; A I R 1934 Pat, 
229; 15 P L T103; 6R P b16. l 
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give his consent at all. 
18 apparent consent given by a party to 
the suit and he impeaches the decree 
afterwards on the ground that his consent 
was Obtained by fraud, in such cases, the 
Court has got no inherent jurisdiction to 
set aside the previous decree or order and 
the remedy of the parties would be by 
way of a suit. I need not dispute the 
correctness of this principle but I think 
that it has no application fo the facts of the 
present case. 

On the facts found by the Court below, 
we are of opinion that it cannot be said 
that there was any fraud practised upon 
the Oourt which. would justify it in exer- 
cising its inherent powers under s. 151, 
Oivil P. O. it is not disputed that the 
compromise petition was signed by the 
Plaintiff and his Pleader. The Court has 
not found that the contents of the petition 
- were not read by him and that he did not 
or could not understand its contents, What 
is found by the Oourt below is that 
para. 10 was not in the petition at the time 
when the plaintiff put his signature upon 
16 and the sketch map was also subse- 
quently inserted. Now para. 10 simply lays 
down that the sketch map which is attached 
to the compromise petition was to be regard- 
ed as a part of the same. The whole 
finding therefore amounts to this : that the 
sketch map was made a part of the petition 
without the knowledge and consent of the 
plaintif. We have examined the sketch 
map ourselves and we have been satisfied 
that it makes no alteration whatsoever in 
the terms of the compromise as they appear 
.in the petition itself and it simply eluci- 
dates and makes clear the provisions of the 
solenama as they are set Out in paras. 2 to 
4, lf the plaintiff did consent to the pro- 
visions of paras. 2 to 4, we do not think that 
the map introduced any change whatsoever 
and the insertion of the map, even if it was 
done without the knowledge and consent of 
the plaintiff, was an act of fraud either on 
tae plaintiff Or upon the Court. If the 
. plaintiff's case is to be believed that al- 
though he apparently signed the document 
in- token of his consent and had given 
his assent to the solenama which was filed 
before the Court, yet his] consent was in- 
duced by fraud and misrepresentation, it 
would not be a case of fraud upon the 
Court. It would be a case where there was 
apparent but not real consent and the mat- 
ter has got to be proved by the plaintiff in 
a regular suit, 


» In these circumstances we are of the opi- 
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nion that the Court acted irregularly in 
setting aside the partition decree under 
s. 151, Oivil P. ©. and the order should be 
set aside, The result isthat we make the 
Rule abgolute, set aside the order of the 
Subordinate Judge of Dinajpore and direct 
that the partition decree should stand, 
There will be no order as to costs. 

Roxburgh, J.—I would only add that 
one of the obvious disadvantages in dealing 
with this matter as one under s. 10), Civil 
P. C., is apparent trom the fact that it is 
proceedings what 
exactly the plaintiff's case is, as to what 
exactly he agreed to at the time of the com- 
promise or what exactly is the boundary 
line that he claims. A certain line is des- 
cribed in para, 2 of the compromise petition 
and apparently his case is that he never 
agreed to this line. It is also quite clear 
that when the exchange of huts was made, 
there was presumably some agreement as 
to where precisely the boundary would 
come. If, in fact, he was defrauded and 
misled in signing the solenama, all these 
points should be appropriately decided in 
a suit and not in a summary proceeding 
under s, 151, Civil P, O. I would also add 
that whatever the question of his being 
misled in regard to the solenama is, the 
provisions of para. 3 give some additional 
lands in the south to defendant No. l 
separated from the plaintiff's lands by the 
lands adjoining from station No. 3 to 
station No, 18 The defendant has 
alleged that he erected a hut in his 
plot in the year 1933 and there is no denial 
of this in the petition of the plaintiff. There 
is no clear finding by the Court on these 
matters that there had been any decep- 
tion on the plaintiff by the defendants. 


5. Rule made absolute. 
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Mortgage — Appointment of receiver in execution 
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Where a-receiver of the property of a judgment- 
debtor which is already mortgaged, has been appoint- 
ed at the instance of the holder of the money decree 
in execution proceedings and the same person has 
also been appointed to act as a receiver in a suit by 
the equitable mortgagee to enforce his mortgage, then 
if the mortgaged property is insufficient to satisfy the 
mortgage debt, the equitable mortgagee has pre- 
ferential rights as against the holder of the money 
decree in respect of the profits of the mortgage pro- 
perty in the hands of the receiver. -But whether the 
mortgage property is insufficient to discharge the 
mortgage debt must be ascertained with certainty 
before any order for payment outis made. 133 Ind. 
vi 504 (7), explained and applied. [p. 282, col. 


l [Uase-law discussed.] 


O. S. A. from the judgment and order of 
Gentle, J., in Application No. 865 of 1936, 
dated October 11, 1937. 


Messrs. M. Appalachariar and K. V, 
Rangachari, for the Appellant. 

Messrs. K. Narasimha Ayyar and S, 
Muthia Mudaliar, for the Respondente, 


Leach, C, J.—This appeal raises the ques- 
tion whether the holder of a money decree or 
an equitable mortgagee has preferential 
rights in the profits of mortgaged properties 
when a receiver has been appointed at the 
instance of the holder of the money decree 
| In execution proceedings and also appointed 
to act in a suit instituted by the mortgagee 
to enforce his mortgage. In order to 
understand the position, it is necessary to 
state the facts in some detail. In 
: Buit No. 422 of 1929 on the original side 
of this Court, respondent No.1 obtained a 
decree on a promissory note against the 
members of a joint Hindu family consisting 
of two brothers, Aiya Mudaliar and Muthu 
- Mudaliar and Sambanda Mudaliar, the son 
. of Aiya Mudaliar. On March 16, 1929, 
certain immovable properties belonging to 
the defendants in ths suit were mortgaged 
to the Mercantile Bank of India, Ltd., by 
the deposit of the titleedeeds. In 1930 the 
bank sued in Suit No. 537 of 1930 cn the 
Original Side of this Oourt to enforce its 
mortgage and on August 5, 1931, it obtained 
@ preliminary mortgage decree for 
Rs, 1,04,888-2-4. On November 24, 1931, 
the Court passed a final decree in the 
mortgage-suit and on February 3, 1933, the 
bank assigned its decree to the appellant, 
On November 6, 1930, respondent No. 1 
applied for the appointment of a receiver 
.of the rents and profits of the mortgaged 
properties on the ground thatit was con- 
sidered wore than doubtful that a sale of 
the properties would be sufficient to dige 
charge the, mortgaged-debt and on Deceme 
ber 15, 1930, the application was granted. 


KHADER.MOBIDEEN V. NAGU BAI (MADR.) 


186 10 


On August 14, 1931, the bank applied for 
the appointment of a receiver in the mort- 
gage-suit in order to safeguard its own 
interests. This application came before 
Stone, J. who on October 14, 1921, passed an 
order, the effect of which was to make the 
receiver in Suit No. 422 of 1929 also the 
receiver in the mortgage-suit. The learned 
Judge directed that the rents and profits 
of the properties should be paid iato Court to 
the jcint credit of the decree-holders, that 
is to the credit of respondent No. 1 and the 
bank, and that the money should not be 
paid out without the further direction of 
the Court. The learned Judge gave no 
decision on the question of the rights of the 
parties with regard tothe receiver's collec- 
tion. He reserved this question for con- 
sideration until an application for payment 
out was made. 

On March 30, 1931, Muthu Mudailiar, the 
second brother, was adjudicated an insol- 
vent, andon November 10, 1931, an order 
for adjudication was made against Aiya 
Mudaliar, the elder brother. On Novem- 
ber 27, 1933, respondent No.1 applied for 
payment ont to herof asum of Rs. 7,376 
which the receiver had paid into Court. 
Notice of this application was given to all 
parties interested in the matter. On 
October 12, 1934, Lakshmana Rao, J. 
directed that respondent No. 1 should be 
paid asum of Rs. 1,737-10-9, representing 
the moneys collected by the receiver before 
October 16, 1931, the date on which the 
receiver was also appointed to actas the 
receiver in the mortgage-suit. The learned 
Judge held that the Oficial Assignes was 
eatitled to ths amount representing the 
share of the second broth>r in the money 
crllacted between March 30, 1931, tha date 
when the younger brother was adjudicated, 
and Novembar 10, 1931, the date on which 
the elder brother was adjudicated. No 
appeal was preferred against this ordér. 
On December 20, 1934, respondent No. l 
applied to the Court for payment to her of a 
sum of Rs, 3,454-6-0 which was said to 
represent the share of Sambanda Mudaliar, 
the son of the elder brother, in the moneys 
lyingin Oourt. The Master granted the 
application, to the extent of Rs. 3,148-2-7 
and his order was confirmed by Gentle, J. 
on appeal. The present appeal is from the 
order of Gentle, J. The learned Judge 
considered that the appellant was not 
justified in standing by for six years and 
allowing the rents and profits to be ac- 
cumulated and relied on an observation of 
Reilly, J, in Ponnu Chettiar v. Sambasiva 
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, Iyer (1) to the effect that in this country a 
simple mortgagee cannot, by getting a 
receiver appointed in the course of suit, 
enlarge his security or enlarge his rights to 


the prejudice of third parties in the equity 
of redemption. 


In order to realise his security, an equit- 
able mortgagee must in India bring a suit 
on his mortgage and obtain a decree for 
gale, In England, it has long been 
. recognized that when an equitable mort- 
gagee takes action to enforce his security, 
he is entitled in certain circumstances to 
the appointment of a receiver in respect of 
the rents and profits of the mortgaged 
property. The Court has a discretion in the 
matter but ordinarily when there has been 
default in the payment of interest, or the 
security is likely to be insufficient to dis 
= charge the mortgageedebt or is in jeopardy, 
a receiver is appointed as a matter of 
course. Where a receiver. has been 
appointed at theinstance of a puisne mort- 
gagee, he will only act for the benefit of 
the puisne mortgagee if the prior mortgagee 
does not himself apply for the appointment 
of a receiver. Ifthe prior mortgagee does 
. apply for the appointment of a receiver, he 
will be entitled to an order in supersession 
of the order obtained by the puisne mort- 
gagee: see Fairweather vV. Metropolitan 
Estates, Ltd., (2). The holder of a money 
decree who has obtained an order for the 
appointment of a receiver does not become 
a secured creditor merely because & 
receiver has been appointed, and the order, 
unless it creates a charge, will not prevail 
against a trustee in bankruptcy: In re 
Dickinson, Ex parte Charrington & Co., (3), 


 Inre Potts, Ex parte Taylor (4). In re 


Marquis Anglesey; Countess De Glave Y. 
Gardner (5) and In re Pearce, Ex parte 
Official Receiver (6). 


The principles on which the Oourts in. 


' England have acted have been recognized 
in [this country. In Venkatakumara 
Mahipathi Surya Rao v. Gokuldoss 


(1) 56 M 546; 141.Ind. Cas. 372; AT R 1933 Mad. 
9903: GA ML J €82; Ind. Rul. (1933) Mad.121; 37L W 
788; (1933) M W N 842. 

a? (1912) 2 Ch. 497; 81 L J Ch. 745; 107 L T 


(3) (1889) 22 Q B D 187; 58 L JQ B 1; 60L T 138; 
37 W R130; 6 Morrell 1. 

(4) (1898) 1 Q B 648; 62 L J QB 392; 4 R 305; 69 L T 
74; 41 W R 337; 10 Morrell 52. 

(5) (1903) 2 Ch, 727; 72 L*J Oh.'782; 89 L T 584; 52 
X D ASi9) T 5 sea, 88 L 3 
( J KB 367; 120 L T 334; 
i . (19318-19) B & ORI . "i 
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Gowardandoss (7)_ my learned brother, 
Madbavan Nair, J., held that where a 
receiver has been appointed at the instance 
of an equitable mortgagee, the mortgagee 
possesses 2 preferential right in the rents 
and profits as against the ordinary creditors 
of the mortgagor. This decision was quoted 
with evident approval by 4 Full Bench of 
this Court in Piramasivam Pillat v. 
Ramasami Chettiar (8) where it was held 
that the Court had jurisdiction to order the 
appointment of a receiver in a suit to 
enforce a simple mortgage. In Rameshar 
Singh v. Chunilal Shaha (9) a Bench of the 
Calcutta High Court accepted the principle 
laid down in Penney v. Todd (10) that the 
possession of a receiver in 2 mortgage-suit 
is prima facie for the benefit of the party 
who has obtained the appointment. The 
Court considered that a receiver who was 
appointed at the instance of a party must 
hold the property for his benefit alone and 
was bound to make over to him the entire 
income in discharge of his dues. The 
Rangoon High Court has also recognized 
the righfs of an equitable mortgagee to the 
rents and profits of the mort gaged-property 
after action has been taken: see Ally 
Ramzan Yezdi v. Balthazar & Son, Ltd., (11) 
and Venkanna v. Mangammal (12). 

As an equitable mortgagee is entitled 
as against the mortgagor to the rents and 
profita of the mortgage security if it is 
insufficient for the discharge of the mort- 
gace-debt and as the holder of a money 
decree who obtains the appointment of a 
receiver is not in the position of a secured 
creditor, I am of the opinion that the equite 
able mortgagee has the better title when 
there is a contest between the two. I am, 
of course, referring to a case where the 
order of appointment contains no charge 
and the creditor merely stands in the 
shoes of his judgment-debtor. If the law 
requires a puisne mortgagee to give way 
to a prior mortgagee when the latter 
applies for the appointment of a receiver, 
it seems to me that an ordinary judgment- 
creditor must give way toone who fas a 
charge on the property, and this is the 


(7) 54 M 565; 133 Ind, Oas. 504; A IR 1931 Mad. 
628: 61 ML J 111; 34 L W 165; Ind. Rul, (1931) Mad. 


744, 

(8) 56 M 915; 145 Ind. Gas. 449: A IR 1933 Mad, 
570: 65M LJ 222; 38 L W 96; GR M 70 (F B). 

(9) 47 0 418; 56 Ind. Oas. 839; ATR 1920 Oal. 545; 
310L J 385, 

(10) (1878) 26 WR 502. 

(11) 14 R 292; 163 Ind. Oas. 850; A I R 1936 Rang. 
290; 9 R Rang. 49. 

(19) 14 R 308; 163 Ind. Gas. 85% A I R 1936 Rang. 
296; 9 R Rang. 53 (8 B). 
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effect of the decision in Venkatakumara 
Mahipatht Surya Rao v. Gokuldoss 
Gowardandoss (7). Applying these princie 
ples, I consider that the Court must hold 
that the appellant is entitled to the sum 
which respondent No. 1 wishes to withdraw 
from the Oourt if it is clear that the 
mortgaged-properties are not sufficient “to 
pay the mcYrigagesdebt. It would appear 
that they are not sufficient, but this must 
be ascertained with certainty before any 
order for payment out is made. If the 
appellant is entitled to the rents and profits, 
I donot consider that the fact that he has 
not brought the properties to sale earlier 
can destroy his right. I mention this 
because much has been made of the fact 
that the appellant has so far neglected to 
exercise his right to bring the mortgaged 
properties to sale. Respondent No.1 could 
herself have brought the properties to sale in 
execution proceedings had she desired, but 
the sale would, of course, have been subject 
to the mortgage, 

We will allow the appeal and set aside 
the order for payment out ‘to respon: 
dent No, l of the sum of Rs. 3,143-2-7 but 
subject to the observations which follow. 
The Court has been given to understand 
that the appellant is prepared to being 
the mortgaged properties to sale under his 
final decree, and if this is done, the posi- 
‘tion with regard tothe sufficiency or other- 
wise of the security will be manifest. If 
theappellant does not, within a reasonable 
time fromthe date of this judgment, convince 
the Court that the mortgaged properties 
and the rents and profits thereof are in- 
Bafficient to discharge his debt, the Court 
will be justified in- directing payment out 
to respondent No. 1 of the sum in question, 
provided, of course, that her decree remains 
unsatisfied. The appellant cannot be pere 
mitted to leave the questicn of the suff- 
ciency of his security in doubt indefinitely. 
The case will be remitted to the original 
side to be dealt within the light of thig 
judgment. As the appellant has been dila- 

. ‘tory, we make no order as to costs. é 
Madhavan Nair, J.—I agree’and I have 
nothing’ special to add to the - judgment 
delivered by my Lord the Chief Justice; 
but I would like to say afew words about 
my decision in Venkatakumara Mahipathi 
Surya Rao v. Gokuldoss Govardandoss (7), 
referred to in my Lord’s judgment. That 
decision is ample authority for the posi- 
tion that an equitable mortgagee of pros 
perties at whose instance a receiver has 
been appointed by Court will have in the 


KHADER MOHIDERN V. NAGU Bat (MADR,) 


186 10 


event of his security proving insufficient, 
a preferential right as against the ordi- 
nary creditors of the mortgagor to any 
monies realized by the receiver from the 
properties. In that case, however, the con- 
test was between the equitable mortgagee 
who had obtained a decree on his equit- 
able mortgage and the Official Assignee 
who represented the mortgagor who had 
become an insolvent. I held that the claim 
of the equitable mortgagee prevailed over 
that of the Official Assignee representing the 
general body of creditors, In Ponnu Chet- 
tiar v. Sambasi.a Iyer (1), it was held that 
the effect of the order appointing a receiver 
in a suit to enforce a simple mortgage is 
to deprive the mortgagor of his right to 
deal with the income of the property over 
which the receiver is appointed and that 
the mortgagor cannot defeat the order by 


‘assigning the profits toa third party and 


a purchaser of the mortgagor’s right, title 
and interest in the property over which 
the receiver is appointed, in execution of 
a money decree obtained by him against 
the mortgagor, is no more entitled than 
the mortgagor to the income of the property 
realized by the receiver. The learned 
Counsel for the appellant argued in support 
of the position that the simple mortgagee 
who got the receiver appointed in that case 
could not put forward any claim as against 
the appellant tothe income realised by 
the receiver. In the course of the argu- 
ments he relied upon In re Dickinson, 
Ex parte Charrington & Cos (3), In re 
Potts, Ex parte Taylor, (4) and In.re Pearce, 
Ex Parte Official Receiver (6) and cone 
tended that the effect of the order appoint- ` 
ing a receiver is not to createa lien in 
favour of the mortgagees. These cases were 
held inapplicable by Venkatasubba Rao, 
J., one of the learned Judges who decided 
that case,on the ground that they dealt 


“with the special provisions of the Bankrupt- 


cy Act. Incidentally, the learned Judge 
expressed a doubt whether my decision in 
Venkatakumara Mahipathi Surya Rao v. 
Gokuldoss Govardandoss (7), is correct or 
not as the claimant in that case whose right 
was negatived by me was the Official 
Assignee. What I propose respectfully to 
say has reference to this doubt ; but asthe 
point does not directly arise in the present 
case, I shall be very brief. In those English 
cases referred: to, the persons who cbtained 
the appointment of receivers were simple 
money creditors and had no charge’ over 
the property and their general rights if 
they were mortgagee decree-holders did not 
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arise for consideration. That this aspect 
of the question is of importance will appear 
-from the observations of two ofthe learned 
Judges Lord Esher, M. R. and Fry, L. J. 
who heard the appeal in In re Dickinson, 
Ex parte Carrington & Co. (3), Lord Esher, 
M. R. observed : 

“T think that the case does not come within sub- 
s. (2)—(s.9, English Bankruptcy Act)— for the 
appellants have neither a mortgage charge nor lien 
upon any part of the property of the debtor.” 

Fry, L. J. observed as follows: “It is 
admitted that they do not hold any morte 
gage, on the property of the debtor.” 

Then they went on to consider the ques- 
tion whether the orders appointing the 
receiver created a charge making the judg- 
ment+creditor a secured creditor within the 
meaning of s. 9, Bankruptcy Act. In the 
other two cases also the question considered 
was the same. For the purposes of this case 
it is not necessary to quote the orders under 
which the receivers were appointed in those 
cases, It will he sufficient to observe that 
the learred Judge interpreted the orders to 
meat that the property of the judgment- 
debtors was to beplaced in the custody of 
the receiver to be held by him as the agent 
for the Court and at its disposal to be used 
subject to its orders. From this standpoint 
the question for consideration was, bas the 
order appointing a receiver created a 
charge or lien in favour of the creditor 
over the property in his custody ? In re 
Potts, Ex parte Taylor (4), Esher, M. R. 
pointed out that 

“an order appointing a receiver can only amount 
to a charge, if it charges the personin whose hands 
the money is, not to deal with it except in one 
way. 

And that must mean, said the Master of 
the Rolls in In re Pearce, Ex parte Official 
Receiver (6), at p. 3634, “except to pay it 
orto hold it for the execution creditor.” 
The question therefore reduces itself to one 
of interpretation of the order paseed by the 
Oourt. In Venkatakumara Mahipathi 
Surya Raov. Gokuldoss Govardandoss (7), 
besides referring to the arguments advanc- 
ed on the general principles arising from 
the position of the decreesholder as equit- 
able mortgagee, I drew attenticn also to 
the order ofthe learned Judge appointing 
the receivers—the only point that received 
and could receive attention atthe hands 
of the learned Judges in the English cases 
already referred to. In that case the order 
atated that the receiver “shall pay the 
net receipts into Court tothe credit of this 
suit”—O. S. No. 229 of 1924, the suit insti- 





DAULAT BINGH V. EMPEROR (ALL,) 


` 283 


tuted by the equitable mortgagee in which 
he eventually obtained a decree, It seemed 
to me that acecrding to this order, the 
money in the hands of the receiver was 
not to be dealt with “except in one way” 
that is, except to put it to the “credit of 
this suit” which means tothe credit of the 
mortgagee decree-holder in the event of his 
success in the case and to no, one else. 
According to this interpretation, it follows 
that the mortgagee decree-holder in Ven- 
katakumara Mahapithi Surya Rao V. 
Gokuldoss Govardandoss (7), was in the 
position of a secured creditor, as against 
the Official Assignee and that he could not 
therefore claim any preferential right to 
the money in the hands of the receiver. It 
will be clear from pp. 570 and 571* that my 
decision in that case was based both on 
general principles as well as upon the order 
appointing receiver, but the former point 
happened to be more ela borated in view of 
the arguments advanced, For the reasons 
which I have briefly indicated above, 1 
would aay respectfully that it does not 
appear to me that the correctness of my 
decision in Venkatakumara Mahipathi 
Surya Rao v. Gokuldoss Govirdandoss (T>, 
is open to doubt on the strength of the 
English decisions referred to, unless my 
interpretation of the order appointing the 
receiver in Venkatakumara Mahapathr 
Surya Rao v. Gokuldoss Govardandoss (7), 
is held to bewrong. I may also add that 
the general question did not fall to be 
decided in the three English cases referred 
to, 


ND. 
Pages of 54 M.—[Hd.] 


Case remanded. 





ALLAHABAD HIGH COURT 
’ Criminal Reference No. 445 of 1939 
September 20, 1999 
MULLA, J. 
DAULAT SINGH—APPLIoaNnt 


Tersus 
EMPEROR, Taeovea MUNIO [PAL BOARD, 
ROORKEE—OprrosITsS PARTY. 

U. P. Municipalities Act (IL of 1916), s. 298— 
Bye-lawa under—Bye-law regarding storing of ‘wood’ 
framed by Roorkee Municipal Board—Ttmber sawn 
into logs and planks, if included, | 

The word “ wood " is undoubtedly a generic term 
which includes timber, and the same word used in 
the bye-law framed by Roorkee | Municipal Board 
under 8. 298, U. P. Municipalities Act, cannot be 
held to be confined to only one variety of it, name- 
ly fire-wood or wood used as fuel. All wood ma 
not be timber, but all timber isgertainly wood. 
[p. 284, col. 2.] 
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The mere fact that wood is prepared into logs or 
planks by sawing and plaining for the convenience 
of transport and for being used as building material 
affords no sufficient justification for holding that 
the wood haa reached a stage in its development 
at which it has acquired a distinctive name of its 
own so that it canno longer be properly described 
as timber. A stack of fire-wood isin no senge more 
dangerously inflammable material than "a stack of 
timber which consists only of wocden logs and 
planks. There is consequently no ground for hold- 
ing that in framing the bye-law the Board did not 
intend to include such timber within the purview 
of wood, 175 Ind. Cas. 358 (1), distinguished, [p. 
285, col. 2.) 


Or. Ref. made by the Sessions Judge, 
Saharanpur, dated May 19, 1939, 


Mr. Mahboob Alam, for the 
Party. 


The Deputy Government Advccate, for the 
Crown. ` 


Order.— This is 4 reference by the 
learned Sessions Judge of Saharaupur in a 
case under s. 299, U. P. Municipalities Act. 
One Daulat Singh was prosecuted for an 
offence under fhat section upon a come 
piaint made by the Municipal Board of 
Roorkee and was convicted by the trying 
Magistrate in a summary trial. He went 
up in revision to the learned Sessions Judge 
of Saharanpur and it was contended on his 
behalf that upon the admitted facts of the 
case his conviction under sg. 299, Munici- 
Palities Act, was illegal. This contention 
has been accepted by the learned Judge 
and he has accordingly made this reference 
with the recommendation that the convic- 
tion should be set aside. Under s. 298 
U. P. Municipalities Act, every Municipal 
-Board.is.empowered to make bye-laws cone 
sistent with the Act and with any rules 
framed under the Act for the purpose of 
premoting or maintaining the health, safety 
and convenience of the inhabitants of the 
Municipslity. There is a list of mode] bye- 
laws framed by the Govt. which, it is open 
to any Municipal Board, to adopt for its 
own purposes. In list A appended to s, 298 
thore is a section “G” headed “Offensive 
trades.” This section Provides for the 
gtanting of a license by the Municipal 
“ Board “for storing hay, straw, thatching 

grass, wood, coal or other dangerously in- 
flammable material.” It appears that the 
Municipal Board of Roorkee has exercised 
its power under s. 298 of the Act and has 
made a bye-law which runs as follows : 

o .person gha thi 
Municipal limits for storing hay, agi vie 
ing-grass, wood, coal or dangerously inflammable 


materials unless a license hag been granted for -the 
same, l 


Opposite 
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Section 299 (1), U. P. Municipalities. Act, 
confers upon every Municipal Board the 


‘power to prescribe a penalty for a breach 


of any bye-law ‘framed by it. In the exer- 
cise of that power, the Roorkee Municipal 
Board has prescribed that 

“a breach of any of the provisions of these bye- 
laws shall be punishable with a fine which may 
extend to Rs. 100 and in the event of a continuing 
breach with a further fine which may extend to 
Rs. 5 for every day after the date of the first con. 
viction during which the offender is proved to have 
persisted in the offence.” 


Now the prosecution of Daulat Singh 
was based upon the allegation that he.was l 
keeping a shop in which he had stored 
timber without having taken a license from 
the Municipal Board as he was required to 
do in accordance with the bye-law referred 
to above. When he was put on his trial, he 
made the following statement: 

“I used to have a license. I have now applied 
but the Municipal Board has refused to give me a 
license. The wood is lying thera for sale as build- 
ing material.” 

In view of this statament, the learned 
trying Magistrate convicted him and passed 
the following order : 

“The accused admits storing wood without a 


license. He is fined Rs, 25 or one week's ‘Simple 
imprisonment in default.” 


In revision before the learned Sessions 
Judge, it was contended on behalf of Daulat 
Singh that the bye-law referred to above 
did not apply to ‘timber’ or building 
material at all and hence the -conviction 
was illegal. This contention has been ace 
cepted by the learned Sessions Judge and I 
have now to consider whether the view 
taken by the learned Judge is correct. The 
learned Judge has written an elaborate 
order in support of his view that timber or 
building material is not included within - 
the term “wood” used in the'bye-law ree 
ferred to above. His argument taken as a 
whole may be divided into two parts ; one 
part dealing with the correct interpretaticn 
of the word “wood” as used in the bye- 
law, and thə other with the purpose and 
intention of the Municipal Board in fram- 
ing the bye-law. I have carefully considere 
ed each part of the argument but I find 
myself unable to agree with the conclusion 
arrived at by the learned Judge. The word 
“wood” js undoubtedly a generic term which 
includes timber, and there is apparently 
no reason whatever for holding that the 
same word as used in the bye-law referred 
to above is confined to only one variety of 
it, namely fireswood or wood used as fuel. 
All wood may not be timber, but all timber 
is certainly wood. -The learned Judge has 
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Lowever, relied upon a decision of the 
Bombay High Oourt in Ahmedalli Esufalli 
v. Emperor, 39 Or. L.J, 9719 (1), In that 
case the question in issue was whe- 
ther ply-wood fell within the definition of 
timber as used in part 3, Sch. M tothe 
City of Bombay Municipal Act, 1888, so as to 
render it necessary for a person keeping it 
to take a license. The learned Judges of the 
Bombay High Court answered that question 
in the negative. It was argued before the 
learned Judges that ply-wood was timber 
because it was manufactured from timber 
and was still to be used for building or 
carpentry and it therefore came within 
the dictionary definition of timber as “wood 
used for building or carpentry.’ In dealing 
with that argument the learned Ohief 
Justice observed as follows : 

“And I quite agree that there is a good deal to be 
said for that view. But in my opinion, there is 
rather more to be said for the opposite view, 
namely, that ply-wood has reached a stage at which 
it has acquired a name ofits own. After all we are 
dealing with a question merely of nomen clature. We 
are not concerned with the nature of ply-wood or 
how it is produced or what it is used for, The 
question is: Has the timber in ply-wood reached 
astage in its development at which it has acquired 
a distinctive mame of its own so that it can no 
longer be properly described as timber, In my 
opinion, it has reached such a stage.” 

The learned Sessions Judge in the pre- 
gent Case has relied upon these observations 
of their Lordships of the Bombay High Court 
and has said that they may be applied in 
the present case 

“by holding that although timber is wood it has 
reached a stage in its development, namely, by 
sawing, plaining, etc., by which its character has 
changed and it can be employed only for certain 
definite purposes. Insucha case timber would not 
be considered as:wood.” 

-[t appears tnat the learned Judge was 
not quite certain of the corretness of his 
view for in the very next sentence he ob- 
serves as follows : 

“At the same time I concede that there are cer- 
tain observations in the Bombay case which may 
justify the taking of an opposite view.” 

Upon a careful consideration of the deci- 
sion of their Lordships of the Bombay High 
Oourt, I find that it rested principally upon 
the. fact that ply-wood is a form of manus 
factured timber which is the result of tne 
application to timber ofa large number of 
different processes of Manufacture. la 
view of that fact they held that ply-wood 
though originally timber could no longer be 
properly described as timber because it has 
“reached a stage in its development at 
which it has acquired a distinctive name of 


(1) 39 Or. L,J 575; 175 Ind, Oas. 358; AIR 1938 
Bom, 282; 40 Bom. L R 922; 10 R B 537, 
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its own.” in my judgment, that reasoning 
cannot fairly be applied in the present case, 
It is not suggested that the timber stored 
by Daulat Singh was anything more than 
logs of wood partly sawa and partly un- 
sawn. It is true that such material is 
generally used for building purposes alone, 
but I do not think that any Violence is 
committed to language if such materials are 
described merely as wood, Jn common par- 
lance wood and timber are often inter- 
changeable terms, A finished product like 
a chair or table which is the result of the 
application to timber of several processes 
of manufacture and human skill would never 
be described as wood or timber, So that if 
the question arose as to whether a piece of 
furniture was included within the term 
‘wood’ used in the bye-law framed by the 
Roorkee Municipal Board, I would have no 
hesitation in answering that question in the 
negative upon the analogy of the reasoning 
of their Lordships of the Bombay High 
Court in Ahmedalli Esufalli v. Emperor, 
39 Or. L.J. 575 (1). The question in the 
present case, however, is whether the mere 
fact that wood is prepared into logs or 
planks by sawing and plaining for the cons 
venience of transport and for being used 
as building material, affords a sutficient 
justification for holding that the wood has 
reached a stage in its development at 
which it has acquired a distinctive name of 
its own so that it can no longer be proe 
perly described as timber. In my View the 
answer must definitely be in the negative. 
As regards the other part of the learned 
Judges argument I need only say that I 
find nothing in this interpretation of the 
word “wood”? which is inconsistent with 
the purposes and intention of the Board 
in framing the bye-law. The learned Judge 
has held that the object of the bye-law 
was to prevent a danger to the public by 
fire and hence the intention of the Board 
in framing the bye-law was fo prevent the 
storing of dangerously inflammable material 
without a license. With this part of the 
learned Judge's argument, I have no quarrel 
whatever. But I cannot agree with the 
distinction which he has sought to draw 
between tireewood and timber such as that 
with which we are concerned in the present 
case, To my mind a stack of fire-wood is 
in no sense more dangerously, inflammable 
material than a stack of timber which 
consists only of wooden logs and planks, 
There is consequently no ground,for holding 
that in framing the bye law the Board did 
not intend to include such timber within 
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the purview of wood. The learned Judge 
has tried to fortify his conclusion by 
pointing to the fact that in their schedule 
of cetroi rules, the Municipal Board of 
Roorkee have drawn a distinction between 
timber and wood inasmuch as they bave 
preecribed a duty on 

“timber for building purposes, timber in logs and 
sawn into planks, ballis, ready-made doors, door- 


posts, windows, furniture and other articles made 
of wood,” 


bat none on wood. This argument is, in my 
judgment, wholly irrelevant to the question 
in issue, There might be many reasons 
why the Municipal Board did not wish to 
impose a tax upon wood in all its forms 
and hence it selected particular forms of it 
for the purposes of levying a duty thereon. 
It does not by any meane follow that timber 
was excluded from the purview of wood 
as used in the bye-law referred to above 
or that timber was considered to be in any 
sense a less dangerously inflammable 
material than fire-wood. I am therefore of 
the opinion that Daulat Singh was rightly 
convicted under s. 299, Municipalities Act, 
for having omitted to take out a license for 
storing timber, The reference made by the 
learned Sessions Judge is hereby rejected, 


S. Reference rejected. 


RANGOON HIGH COURT 
Second Appeal No. 42 of 1939 
May 17, 1939 
Rosgets, O. J. AND DONEKLEY, J. 
MAUNG BA U—APPELLANT 
VETSUS 
MA SHWE HMI AND 0OTHERS— 
RESPONDENTS 

Burmese Buddhist Law—Marriage—Atetpa proper- 
ty—Change in character—Wife bringing such prop- 
erty to her marriage changing original character— 
Whether becomes lettetpwa property—Husband's in- 
terest therein. 

So long as the corpus of payin or atetpa property 
is unchanged, it will always remain payin or atetpa, 
and the point for consideration, in any case in which 
this question as to a change in the nature of prop- 
erty has to be decided, must be a question of fact, 
as to whether there has been a changein the corpus 
of the property. a 

Atetpa property originally brought by wife to 
her marriage changed its original character by being 
entirely rebuilt during coverture: 

Held, that the property became lettetpwa property 
of the marriage and the husband had half interest 
equally with the wife in such property. 137 Ind. 
Oas, 1 (1), referred to, 164 Ind, Oas, 1023 (2), explain- 
ed and distinguished, 

8. A, against the decree of the District 
Court, Shwebo, dated November 3, 1938, 


Mr. P. B. Sen, for the Appellant, 
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Mr. K. C. Sanyal, for the Respondents. 
Dunkley, J.—The defendant-appellant 

isthe judgment-creditor of respondent 

No. 2, Maung E Hu. Respondent No. 1, 

Ma Shwe Hmi, married Maung E Hu as her 

second husband, and the remaining respons 

dents are Ma Shwe Hmi's children by her 
first marriage. In execution of his decree 
the appellant attached certain properties, 
one of which was a granary, as being the 

property of his judgment-debtor Maung E 

Hu. The remaining respondents’ then 

made an application for removal of the 

attachment on the granary on the ground 
that it was the atetpa properly brought by 

Ma Shwe Hmi to her second marriage, and 

that herhusband Maung E Hu had no 

interest therein. The attachment was ree: 
moved from halfof the granary only, and 

a half interest in the granary remained 


under attachment. Thereupon respondents: ’ 


Nos, l and 3 to7 brought this suit out of 
which the present appeal arises under 
O. XXI, r. 63, Civil P. ©, for a declaration 
that the half share of the granary remains. 
ing under attachment was their sole proe 
perty, and that Maung E Hu had no ine 
terest therein which could be attached in 


-execution of the appellant Maung Ba U's 


decree. The suit was unsuccessful before 
the Township Court, the learned Town- 
ship Judge holding that although this 
granary was originally atetpa property 
brought by Ma Shwe Hmi tothe second 
marriage, it had, by reason of its having 
been entirely rebuilt during her coverture 
with respondent No. 2 Maung E Hu, chang- 
ed its character and become lettetpwa 
property of the second marriage, On appeal 
to the District Oourt this decision has been . 
reversed and the suit of the respondents 
(excluding respondent No, 2) has been 
decreed, the learned District Judge hold- 
ing that respondent No. 2, Maung E- 
Hu, has no interest in this granary. As has 
now been pointed out to us in argument 
for the appellant, this decision is, in 
any case, contrary to the judgment of their 
Lordships of the Privy Councilin U Pe v. 
U Maung Kha (1) at p. 268 where it is stated 
that under Burmese Buddhist Law married 
persons hold during the subsistence of the 
marriage an interest in all property bee 
longing to either or both, and consequently 
respondent No, 2 must have some interest 
in the atetpa property brought to the 
Marriage by his wife, Thelearned District 


(1) 10 R 261 at p. 268; 137 Ind. Cas. 1; AIR 1932 


P O 152; 59 I A 216; Ind, Rul, (1932) P O 171;55 Q 


L J 497; 63 M L J 167 (P O). 
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Judge, in allowing theappeal, based his 
decision on the casein S, P. L. S, Chettyar 
Firm v. Ma Pu (2) and a statement in that 
case to the effect that “the more valuable 
part of a house and site is ordinarily the 
site’ and the application of the maxim 
quicquid plantatur solo, solo ce dit, 

The learned District Judge has, however, 
eXtended this decision to apply to a state 
of facts which is entirely different to the 
facts before me in S. P. L.S. Chettyar 
Firm v. Ma Pu (2). In that case I was 
dsaling .with valuable property in a town 
and the decision must be confined to the 
facts with which it dealt, and moreover, 
I have stated that the site will ordinarily 
(but not invariably) be the more valuable 
part of a house and site, This decision, 
that a building erected upon land which 
is atetpa property must ordinarily be con- 
sidered as atetpa property, has no applica- 
tion to the facts which were before the 
learned District Judge, those facts being 
that a house and two granarles have been 
erected in the same compound in a village, 
The land is village land, which is practical- 
ly valueless, being not transferable, and the 
considerations to be applied are entirely 
different to those which have to be applied 
in the case of a valuable site in a town. 
It has, no doubt, been repeatedly pointed 
out that so long as the corpus of payin or 
atetpa property is unchanged, it will al- 
ways remain payin or atetpa, and the point 
for consideration, in any casein which 
this question as toa change inthe nature 
of property hasto be decided, must bea 
question of fact, asto whether there has 
been a change inthe corpus of the proe 
perty. Inthe present case, the question for 
- decision is whether the granary now in ex- 
‘istence is substantially a new building erect- 
ed subsequent to the marriage of respondent 
No. 1 with respondent No. 2. On the evidence 
which was recorded by him, the learned 
Township Judge came to the conclusion 
that the granary which is now in existence 
is substantially a different building from 
the granary which was originally constructe 
ed. The evidence shows that the original 
granary was built by respondent No.1’s 
first husband some fourteen or fifteen 
years ago. Respondent No, 1 herself, in 
her evidence, had to admit that after her 
marriage with respondent No. 2a new roof 
of. corrugated iron sheets had to be placed 
on this granary. She alleges that she 
purchased the necessary materials and 


(2) 14 R 697; 164 Ind, Oas, 1023; AJ R 1936 Rang, 
417;9 R Rang, 186, 
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paid for the labour in connection with this 
re-roofing with her funds which she had 
brought tothe second marriage, but there 
is no evidence in support of this assertion, 
and the two witnesses whom she had called 
have also had to admit that the building 
was provided with a new roof, but beyond 
that their evidenceis extremely Vague, and 
does not state what other re-construction, if 
any, was Carried out. 


The evidence called on behalf of the ap- 
pellant, on the other hand, is the evidence 
of two headmen and a cultivator who 
appear to be well aware of the circum- 
stances in which the present granary came 
into existence. They have stated that the 
original granary was built some fifteen 
years ago by respondent No. 1's first hus- 
band, aud that about five orsix years ago 
this granary was substantially re-constructed 
by respondent No. 2 Maung E Hu. They 
have s.ated that the granary was considers 
ably enlarged and a new roof of corrugated 
iron sheets was placed on it. Consequently 
there is ample evidence to support the 
decision of the learned Township Judge 
that in fact the building has entirely chang- 
ed its character and that there is now no 
part of the original building constructed 
during the first coverture, in existence, and 
that substantially the granary which has 
been attached isa new building which 
was constructed during the coverture of 
respondents Nos. l and 2. That being the 
case, the finding of the learned Township 
Judge that this granary is lettetpwa pro- 
perty of the second marriage, is correct, 
and in this property respondent No. 2 has 
a half interest equally with respondent 
No. 1. This half interest is the part which 
now remains under attachment and is the 
partin regard to which respondent No. l 
and her children brought their suit for a 
declaration oftheir title. In my opinion 
the suit was rightly dismissed by the learn- 
ed Township Judge, and the judgment and 
decree of the District Court are based upon 
a wrong interpretation of the judgment in 
S. P. L. S. Chettyar Firm v. Ma Pu (2). 
The appealis, therefore, allowed, the judge 
ment and decree of the District Oourt are 
sət aside, and the judgment and decree 
of the Township Court restored, with costs 
throughout ; Advocate’s fee in this Court 
five gold mohurs, 


Roberts, C. J.—After hearing the evie 
dence in this suit, the learned Township 
Judge found as a fact that the pre-existing 
granary near the house of respondents Nos, 
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1 and 2 had beén éompletely reconstructed 
after their marriage. Itis evident from 
the testimony of Maung Ba Myaing, heads 
man ol the village, and from that of Maung 
Po Nyo that there was ample evidence 
upon which he could arrive at that cone 
clusion. There were new walls, there was 
a new roof and, in substance, the building 
could not be said to be the same building 
as it had been before. Applying this fact 
to the law, he held that the property was 
leitetpwa property and that therefore the 
Judgment-debtor had a half interest which 
“was liable to attachment. Now, the suit 
was One for a declaration that Ma Shwe 
Hmi and her children were entitled to the 
one-half of the granary which was under 
attachment; but they have already obtained 
the removal of the attachment on the other 
half on the ground that that part belonged 
tothem. They are only entitled to one 
part andthe present suit really is to 
Claim thatthe judgment-debtor has no 
interest atall in the property. I agree 
that the decision in &.-P. L. S. Chettyar 
Firm v. Ma Pu (2), though rightly arrived 
at, is no authority for saying that the site 
of a house isinvariably the more valuable 
property. My learned brother expressed 
himself that it was ordinarily so, but cir- 
cumstances alter cases and one must take 
care to see whether the facts in a particu- 
lar instance justity the application of a 
decision to which reference has been 
made, I therefore agree that the appeal 
in this case must be allowed inthe terms 
stated by my learned brother and I also 
agree withthe proposed order in regard to 
the costs. 
D. Appeal allowed, 


BOMBAY HIGH COURT 
Second Appeal No. 402 of 1936 
February 13, 1939 
BROOMFIELD AND MAOKLIN, Jd. 
NURBAI--PLAINTIFF—APPELLANT 
versus 
ABHRAM MAHAMAD AND orugrs— 
DEFEN DANTS—RESPONDENTS 
Muhammadan Law—Succession—Sunni Bohras of 
Gujrat—Hindu Law applies in matters of succes- 
sion and inheritance—Grft—Gift by Sunni Bohra 
widow of house of her husband. to her daughter's 
minor son—No delivery of possession—Deed reciting 
that possessjon was delivered—Recital, whether 
binds daughter—Validtty of gift—Daughter, whether 
can recover property on death of widow, in spite 
of gift—17 can Challenge validity of giftrn spite of 
her consent to it. l l 
Tho Sunni Bohras of Gujarat, like Khojas and 
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Outchi Memons, are govetnéd by the Hindu Law 
in matters of succession and inheritance but by 
Muhammadan Law inother respects. The validity 
of the gift, therefore, isto be determined by the. 
Muhammadan Law. Bai Baiji v. Bat Santok (L) 
relied on. |p. 289, col. 1) 

A Sunni Bohra widow made a gift of a house 
left by her husband, to her daughter’s minor son, 
Both the parents of the donee were living at the 
time. The donor was living in the house at the 
time of the gift with her daughter and the donee 
and continued to live in it till her death. There was no 
actual delivery of pcssession to the donee, or re- 
linquishment of control by the doncr. ‘Ihe gift deed, 
however, recited that the: possession had been deli- 
vered ; 

Heid, that the gift was incomplete ‘and void in 
law as there was no delivery of possession, The 
recital in the gift deed about delivery of posses- 
sion was not binding on the daughter as she was 
in iaw the heir of her father aud not that of her. 
mother, Sheikh Muhammad Mumtaz Ahmad v. 
4ubaida Jan (3), explained and distinguished, 109 
lud. Cas, 31 (z), relied on: 

Held, also that asthe parties were governed in 
matters of inheritance by Hindu Law, the widow 
had only a limited estate in the house and, there- 
fore, the daughter had a right 10 iecover the 
house on the death of the widow, in spite of the 
gilt, 
Held, further that the gift being void, the 
daughter was not precluded from challenging its 
vulidity even if she had consented to it, 


S.A, against the decision of the District 
Judge, Kaira, 


Mr. J.C, Shah for Mr, R, G. Naik, for the 
Appellant, 

Messrs.G. N. Thakor and C. K. Shah, for . 
Respondent No. 3. 


Broomfield, J.—Lhe subject-matter of 
this litigation 18 a house at Anand which 
belonged to one Saban Aliji, He died 
leaving a widow Jivi and a daughter Nurbai, 
who is the plaintifii Nurbai was married - 
and had a son defendant No. l. In 1918 
Jivi purported to convey the house by a 
deed of gift to her grandson defendant 
No.l. She diedin 1929. In 1930, defen- 
dant No, 1 mortgaged the house to defene 
dant 2, and in 1934, he sold his equity of 
redemption to defendants Nos. 3 and 4. 
Defendant No, 2 gota decree on his morte 
gage, and in the execution proceedings, 
Plaintiit claimed the house aa her property. 
She was referred to a suit and she sued 
accordingly for a declaration that she was 
the owner of the house and that the mort- 
gage and sale by defendant No. | were 
not binding on her, The trial Court held 
that there was a valid gift by Jivi to 
defendant No. 1 and dismissed the suit. 
There was an appeal to the vistrict Judge 
which was summariiy dismissed. ‘Ine 
issues which have been argued in thig 
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second appeal are: (1) whether there was 
a valid gift to defendant No. 1, (2) whether, 
If 80, it was effective after the death of 
Jivi, “and (3) whether it is open to the 
plaintiff to challenge the gift. The parties 
are Sunni Bohras, and it was held in Bai 
Baiji v. Bai Santok (1) that the Sunni 
Bohras of Gujarat, like Khojas and Outchi 
Memons, are governed by the Hindu Law 
of Succession and inheritance. This posi- 
tion 18 accepted by the parties, and 
the case falls to be decided on the 
footing that they are governed by Hindu 
Law in matters of succession and inheritance 
but by Muhammadan Law in other respects. 
The validity of the gift tterefore is to be 
determined by the Muhammadan Law, 
and the Muhammadan Law as to 
gifts has “been, expounded by the 
Privy Oouncil in Musa Miya v. Kadar Bux 
(2) where the following passage from 
Macnaghten’s Principles and Precedents 
of Muhammadan Law, Chap. V, is cited 
(p. 176): , 

“(1) A gift is defined to be conferring of property 
Without a consideration; (2) Acceptance and seizin, 
on the part of the donee, are as necessary as 
Yelinguishment on the part of the donor; (4) It 
18 requisite that a gift should be accompanied by 
delivery of possession, and that seizin should take 
effect immediately, or, if at a subsequent period, by 
desire of the donor; (8)a gift cannot be implied. It 
must be express and unequivocal, and the intention 
of the donor must be demonstrated by his entire 
relinguishment of the thing given, and the gift is 
null and void where he continues to exercise any act 
of ownership over it; (9) The cases of a house given 
toa husband by a wife, and of property given by a 
father to his minor child, form exceptions to the 
above rule; (10) Formal delivery and seizin are not 
necessary in the case ofa gift to a trustee, having 
the custody of the article given, nor in the case of a 


gift toa minor, The seizin of the guardian in the 
latter case is sufficient." 


. The gift in the present case is challenged 
on the ground tnat there was no delivery 
of possession aud Jiviin no way relinquish- 
ed her control of it. She was living in 
the house at the time of the gift with plain- 
tiff and defendant No. |, Sne continued 
to live in it till her death, and the alleged 
gifts as it appears made no practical 
difference. In 1924 she leased a part of 
the house toa tenant, and in 1926 the brought 
a Suit to evict the tenant, As there was 
no actual delivery of ` possession to the 
donee, or relinquishment of control by the 
donor, the question is whether the case 
comes within any of the exceptions referred. 


to in the-passage cited from Macnaghten. 
(1) 20 B 53. 
(2) 55 I A 171; 109 Ind. Oas. 31; A I R 1928 P O 
103; 52 B316; 25 A LJ 457; 47 O LJ 517; 54M L 
J 695; 32 O W N 183; 30 Bom. L R 766; 28.L W 33 
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Defendant No. 1 was a minor aged about 
ten years at the time of the gift. Bai Jivi 
was not his guardian for his parents were 
both alive. The facts were very similarin the 
Privy Council case, and yet it was held that 
there was no valid gift, In the gift deed 
plaintif was mentioned as the boy's 
guardian, but the gift was to him and not 
to her. Even if it had been to her, it 
would have made no difference, for, in 
that case, the exceptions obviously would 
not apply and actual delivery of posses- 
sion was essential. It is true that in the 
Privy Oouncil case, there was no deed of 
gift, But it cannot be argued that the 
execution of a deed of gift does away with 
the necessity for delivery of possession. 


There is a recital inthe gift deed that 
possession had been delivered and the lower 
Courts, relying on a passage in Sir Dinshah 
Mulla's Principles of Muhammadan Law, 
have held that this recital binds the heirs of 
the donor, and therefore the plaintiff. The 
passage referred to in Mulla’s Principles is 
based upon the Privy Council decision in 
Sheikh Muhammad Mumtaz Ahmad v. 
Zubaida Jan (3). It is true that in the 
course of the judgment in that case, their 
Lordships said that a declaration in the 
deed of gift by the donor that she had 
made the donee possessor of all properties 
given by the deed was an admission by 
which her heir and all persons claiming 
through him were bound. Their Lordships, 
however, cannot be supposed to have intend- 
ed to lay down that the admission was con- 
clusive. They did not, by any means, rely 
solely upon this admission as proof of the 
delivery of possession. The facts there were 
somewhat peculiar. The donor had merely 
proprietary and not actual possession of the 
greater portion of the property. She was 
merely in receipt of the rents and profits. 
The gift was by a mother to her daughter, 
and at the time of the gift the daughter's 
husband was the general manager of 
both mother and daughter, and their 
Lirdships said he would doubtless take 
care that the deed of gift should be 
carried into effect. Their Lordships had 
no doubt that sufficient possession was 
taken on behalf of the daughter to render 
the gift effectual. On the facte of that case 
then it seems to have been assumed that 
there had been an actual handing over of the 
rents and profits to the donee which was all 
the delivery of possession which was possible 
under the circumstances, Nosych assumpe 


(8) 16 TA 205; 11 A 460; 5 Sar, 433 (P 0). 
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tion as to actual delivery of possession in 
any shape cr form can be made in the 
present case where, as I say, the circum- 
stances are almost precisely similar to thcse 
in Musa Miya v. Kadar Bux (2). In the 
present case, moreover, the plaintiff, in spite 
of certain confusing ‘statements which she 
has made in the plaint, must, in law, be 
regarded as legally the heir of her father and 
not of her;mother, and that being so, the 
ruling in Sheikh Muhammad Mumtaz Ahmad 
v. Zubaida Jan (3), does not apply. In 
our opinion the lower Courts were wrong in 
holding on the strength of this declaration in 
the deed of gift that there was such delivery 
of possession and relinquishment of control 
by the donor as the Muhammadan Law 
requires. Weare of opinion that it must be 
held that tke gift was incomplete and void 
in law. 

That being so, the second question as 
to whether the gift ceased to be effective 
on the death ot Jivi does not really 
arise. Butin deference to the arguments 
of the learned Advocates, I propose to 
discuss it briefly. The answer tothe ques- 
tion depends on the nature of the estate 
taken by Jivi in the house inherited by 
her from her husband. On behalf of the 
plaintifi-appellant, it is contended that she 
tcok a Hindu widow's estate without power 
of alienation beyond her lifetime except 
for legal necessity. For the respcndents 
it is argued that she took an absolute 
estate. ‘here seems to be no direct autho- 
rity for either view. But, obviously, if a 
widow in this community takes an absolute 
estate, the law of inheritance is neither the 
Hindu Law nor the Muhammadan Law and 
as it is admitted that the parties are govern- 
ed by the Hindu Law of inheritance, we 
think that that reasonably implies that a 
widow inheriting from her husband takes 
only a limited estate. Apart from quite 
exceptiona) cases like the Jains, for instance, 
that isthe ordinary and accepted rule of 
Hindu Law. It was pointed out in Bai 
Sakar v. Ismail Gafoor (4), that the law 
which is presumed to apply is the law 
of inheritance in the strict sense, i. e., 
inheritance to a ceparated Hindu or to self- 
acquired property. The application of the 
co-parcenaly law cannot be presumed 
and must be proved. That, however, does 
not help us in the present case because 
the widow of a separated Hindu takes 
only a limited estate. So far as the 
cases cited lend any assistance at all, 


(4) 38 Bom. E R 1034; 167 Ind, Oas. 380; AI R 
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they rather. go to ‘support thé appellantèt" 
view. In Bat Baiji v. Bai Santok (1); the” 


contest was between adaughter and a widowi: 


and the latter only claimed to have‘and was“ 
therefore only held to have a Hindu widow's’: 
In the case of Outchi Memons the : 
distinction between stridhan.and-other prosi 


estate. 


perty of a widow has been recognized; - 
Ashabat v. Haji. Tyeb Haji Rahimtulla(5) - 
and Moosa Haji Joonas v. Haji Abdul Rahim ` 
(6). In Bai Sakar v. Ismail Gafoor (4), one: 


of the judicial decisions produced: as 
evidence in ‘the case wasa judgmentin a 


sult brought by an alienee from the widow - 
of the last male holder against‘a brother’ 


of her hushand in which. it was held that. 
the Hindu Law of Succession applied: and” 


~ 


estate: 


Mr. Thakor for the respondents contend: ! 
ed that the plaintiff was bound to allege. 


and prove a custom in this community 


to the effect that widows take..a. limited: ` 


estate. But that, [ think, is not a correct 
statement of thé position, for it must be held 
that the presumption is that the Hindu Law 
of Inheritance and Succession applies tothe 
parties. That position is indeed admitted. 
There is no question of proving any special 
custom. The only question is whether it 


follows from the application of the Hindu. 


Law in this respect that a widow inheriting 


her husband's property takes ‘wnat 18- 


ordinarily understecd in the Hindu Law 
as a widow’s estate and we think that 
must be held to be the case, That being 


so, on Jivi's death the pereon next entitled” 
would have aright to recover the property 


in spite of the gift. The argument that 
the plaintif is not entitled to challenge 
the alienation is based upon the decision 
of this Court in Baburao Lakshman Nikam 
V. Tukaram Pundalika Powar (7), and 
the cases referred to therein. The facts 


in that case were that a Hindu widow with: 


the consent of her only surviving daughter 


made a gift of her husband's property to the ` 
son of a predeceased daughter and after the . 
death, both of the widow and the consenting - 


daughter, the step-sons of that daughter sued 
to set aside the alienation, 
that the consenting daughter was precluded 
from disputing the validity of the deed of gift 
on the ground of election to treat the 
transaction as valid, if not onthe ground 
of estoppel, and that her step-sons were 


(5) 9 B 115. 
(6) 30 B197; 7 Bom, L R 447. 


It was held: 


(7) 33 Bom, LR 235; 131 Ind. Cas. 660; AIR1931 
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similarly preculded. Patakar, 
Judgment said (p..235*) : 
A aeska is now settled that where a rever- 
loner has either ratified the transaction after the 
eath of the widow or has unequivocally mani- 
fested his intention to abide by the act of the 
widow, e.g, by-joining in the deed of the widow 
during her lifetime, he is personally debarred from 
Tesiling from “it and impugning its validity.” 

In the present case all that the evidence 
shows is that the plaintiff was mentioned 
im the deed of gift as the guardian ‘of 


J. 1D his 


the minor defendant No. 1. From that 
circumstance ‘it cannot be inferred, we 
think, that there was any uneguivccal 


manifestation by her of an intention to 
abide by thé act of Jivi. There is no 
evidence that she ratified the transaction 
after Jivi's death. On the facts, therefore; 
Baburao Lakshman Nikam v. Tukaram 
Pundulika Powar (7), cati be distinguish- 
ed. Moreover, the basis ‘of the decision 
appears to have been ‘that the alienation 
there, was avoidable transaction. Reliance 
was placed on an observation of their Lorde 
Ships of the Privy Council in Ramgouda 
Annagouda Patil v. Bhausaheb (8), (p. 402 <- 
“It is settled law that an alienation by a 
widow in excess of her powers is not altogether" 
void but only voidable by the reversionsrs who 
may either singly or as a body be precluded. 
‘rom exercising their right to avoid it either by 
xpress ratification or by acts which treat it as 
ralid or binding.” l 

This reasoning cannot be said to apply 
o the case of a transaction such as a. 
zift. which is incomplete for want of 
jelivery of possession, and therefore void. 
We are not prepared to hold therefore 
hat plaintiff is precluded from challenge 
ng the validity of the gift in this case. 
[he result is that we must allow the 
ippeal, set aside the decrees of the Courts 
elow and grant the plaintiff the declaras 
ion and injunction sought with costs 
hroughout to be paid by defendant No, 1. 
‘he other defendants to pay their own 
osts. 

B. Appeal allowed. 


(8) 54 I A 396 at p. 402; 105Ind.0Oas, 708; AIR 
927 P'O 227;52B 1; 53 ML J 350.46 OLS 267: 4 
| WN 876; 39 ML T 250; (1927) MW N 736; ‘29 
om. L R 1380; 32 O W N 88; 27 L W 140(P O). 
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PATNA HIGH COURT 
Second Appeal No. 325 of 1938 
May 2, 1939 
Haretgs, O. J. AND Manonae LALL, J. 
PRATAP UDAI NATH SHAH DEO 
— DERORER-HOLDER—APPELLANT 
VETSUS 
SUKHDEO PRASAD BHAGAT 
AND OTHERS—J UDGMENT-DEBTORS— ` 
RESPONDENTS l 

Execution—Clear language should be used while 
disposing of application finally—Chota Nagpur 
Tenancy Act (VI of 1908), 8. 215 (3)—Order 
passed on application to set aside sale~Appeal, if 
lies— Practice—Appeal—Private report from lower 
Court cannot be called for, by ppellate Court. 

If an executing Court wante to dispose finally 
of an application, it should use clear and unambis 
guous language suchas “the application is dismiss- 
ed.” “Striking off an application” is a phrase 
which is capable of a number of meanings. 

The terms of s 215 (3), Ohota Nag. Ten. 
Act, make it clear that orders passed on applica- 
tions to set aside sales are within the section and 
hence, an appeal lies in such acase, 49 Ind. Oas. 389 
(1), relied on. ; . 

‘An Appellate Oourt is not entitled to call for 
a private report from the lower Oourt for its 
information, An Appellate Oourt must decide an 
appeal upon the materials before it andif it can-. 
not do so, it can only act in the manner provided 
by the Civil P. O. 


S. A. from appellate order of the Judicial 
Commissioner, Chota Nagpur, Ranchi, dated 
June 20, 1938. 


Messrs, S. M. Mullick and B.C. De, for 
the Appellant. 
Mr. N. N. Sen, for the Respondents. 


Harries, C. J.—This is a miscella- 
neous second appeal from an order of the 
learned Judicial Oommissioner of Ohota 
Nagpur dismissing an appeal from an 
order ofthe Rent Suit Deputy Collector. 
The facts of the case can be shortly 
stated as follows: The appellant obtain- 
ed a decree for rent against a tenure- 
holder and in execution of that decree, the 
property was sold and purchased by Ganga- 
dhar, respondent No. 3, The purchaser, 
however, did not have his name recorded in 
the landlord’s sharista. Farther arrears of 
Tent accumulatad, and the plaintiff brought 
another suit against his original tenure- 
holder and obtained a decree. In execu- 
tion of that decree, he again put the pro- 
perty up for sale, and on November 16, 1937, 
he purchased it himself. On December 
18, 1937, the respondent Gangadhar pre- 
sented a petition praying that the sale 
should be set aside on the ground that he 
had. purchased it at an earlier Sale and 
that the property could not be re-sold, The 
learned Rent Suit Deputy Oollector upon 


999 
this petition passed the following order: 

“Put up on December 22, 1937, with 
execution record referred to”. The matter 
was adjcurned and finally came for 
decision before the Rent Suit Deputy Ool- 
lector on February 2, 1938, when he passed 
the following order: 

“This holding hes already been sold and the 
manto whom it has been sold is nota party in 
any of the proceedings taken since. Strikeoff”. 

It isto be observed that in the types 
written paper book before us the words 
“strike off’ have been incorrectly typed 
as struck off; From this order the present 
appellant preferred an appeal to the Court 
of the Judicial Commissioner who dis- 
missed it. The judgment reads as fol- 
lows : 

“Parties heard and record perused. On vhe facts 
ag Yre-counted inthe Deputy Ocllector’sreport (and 
the accuracy of his report is not disputed) the 
Jandlord appellant has. no case. At his instance 
the holding was sold at Court auction and pur- 
chased by the objector-respondent who got a sale 
certificate and delivery of possession. The hold- 
ing cannot be sold again in execution of another 
decree against the original tenant (obtained with- 
out making the auction-purchaser a party). I 
dismiss this appeal with costs and Pleader's fee 
Ras: 10 to the contesting respondent.” - l 

In this judgment the learned Judicial 
Commissioner refers to some report made 
by the Deputy Oollector. What this report 


was is not clear, and it would appear as if. 


the Judicial Commissioner had called upon 
the Deputy Oollectorto make a report to 
supplement the orders appearing on the 
order-sheet. This seems to me to be a most 
unusual proceeding, and an Appellate 
Court is not entitled to call for a private 
report from the lower Court for its informa- 
tion. An Appellate Court must decide an 
appeal upon the materials before it and if 
it cannot do so, it can only act in the 
manner provided by the Givil P. 0. 
I presume this report was shown to 
the parties; but if it was not, then the 
procedure was highly irregular. My diff» 
culty in this caseis to know what. precisely 
was the order cf the Deputy Oollector 
which was upheld on appeal by tne learned 
Judicial Commissioner. It must be remem- 
bered that Gangadhar had presented a 
petition praying that the second sale 
should be set aside on the ground that 
he had purchased the property in the earlier 
sale and that it could not be re-sold. The 
learned Deputy Oollector’s order is “strike 
off”, but strike off what? Did he mean 
to strike off the petition to set aside the 
sale or tke application for execution? I 
think it is clear that what he must have 
mtended was to strike off the whole ‘exe 
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cution case. It has been argued tbat he 
could not do that on the application to 
set aside the sale. He should have dealt: 
with that application and either allowed 
it or dismissed it. Quite obviously, the 
learned Deputy Collector was of opinion 
that the sale should be set aside; but, as I 
have stated, he merely passed an order 
striking off something. | 

I should like to make it clear that the 
phrase “strike off” is really meaningless and 
has led to endless litigation in these Courts. 
In other Courts it has been held time and 
again that the phrase “strike off’ does not 
mean “dismissed” and in a decision ol 
their Lordships of the Privy Council an 
order striking off was construed as an 
order staying execution rather than dismiss. 
ing it. If an executing Court wants to 
dispose finally of an application, it should 
use cléar and unambiguous language such 
as “the application is dismissed.” ‘“Strik- 
ing off an application” is a phrase which 
is capable of a number of meanings. In 
the present case, however, it appears that 
the Deputy Oollector desired to put an end 
to something, aùd it may be that that. 
something was the whole execution case. 
It is alsotolerably clear from the judg- 
ment of the learned Judicial Commissioner 
that he regarded the order striking off somes 
thing passed in connection with a petition to 
set aside the sale. However it is clear that if 
any meaning can be given to the phrase: 
“strike off” it must mean that the execu-. 
tion application or the execution case in 
its entirety was dismissed. The Ccurts 
have not considered whether or not such an 
order could be made. In my judgment 
the order made by the learned „Judicial, 
Qommissioner must be set aside and the 
Case remanded to him to be heard and 
determined according to law. 

Before ending this judgment, I must refer 
to a point raised by the learned Advocate 
for the respondents that nosecond appeal 
lay to this Court. It was contended that 
this was an order which was not appeal- 
able to the learned Judicial Commissioner 
and consequently that no appeal lay from. 
that judgment to this Oourt In my 
judgment this case falls within s. 215 (3), 
Ohota Nag. Ten. Act, which pre 
vides that orders passed after decree and 
relating to tne execution thereof with 
certain exeeptions are appealable to the 
Court to which an appeal from the decree 
itself would lie, it has been strenuously 
argued that asthe property here had been 
sold, this is not adecree relating to exe- 
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‘cution, because the execution came to an 
„end when the property was purchased by 
Gangadhar. Reliance has been placed on 
cases dealing with the construction given 
‘to asimilar phrase in s. 47, Civil P. C. 
-In my view, however, the terms of s. 215 ( 3), 
Chota Nag. Ten. Act, make it clear that 
orders passed on applications to set aside 
sales are within the section, because certain 
of those orders are by the terms of the 
section excluded from its ambit, for exe 
‘ample, orders passed under s. 212 (2; of 
‘the Act are not tobe treated as orders 
-relating to execution. A perusal of 
8.212 (2) of the Act makes it clear that 
. such an orderis an order setting aside a 
“gale. Had that order not been expressly 
excluded, it would have been within the 
ambit of the section. In my view the 
- language of s, 215 (3) is wide enough to 
permit an appeal in this case. In any 
: event ifthe order is an order striking off 
the execution application, then clearly it is 
an order relating to execution and is 
. therefore appealable under s. 215 (3), 
‘Chota Nag. Ten. Act. For the reasons 
which I have’ given, I would allow 
„this appeal, set aside the decree of the 
learned Judicial Commissioner and ‘remand 
the case to him to be heard and determined 
according tolaw. In the circumstances of 
this case, I would make no order as to 
Costs. 

Manohar Lall, J.—I agree. In my 
opinion the language of s. 215 (3), Chota 
Nag. Ten. Act, is wide enough to make an 
appeal competent in a case like the pre- 
sent. This was the view expressed by 
Mullick, J., in Nilmani Nath Sahi Deo v. 
Pratap Udai Nath Sahi Deo, 49 Ind. Oas. 
389 (l) although his remarks are in the 
nature of obiter, For the reasons which bave 
just been given by my Lord, the Chief 
Justice, there cannot be any doubt that the 
Legislature in enacting s. 215 intended to 
depart from the interpretation put upon 
similar words in s. 47, Civil P. ©. 


B Case remanded. 
(1) 49 Ind. Oas. 389; A I R 1919 Pat.573: (1919 
Pat. 60. gi, a 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 336 of 1937 
January 23, 1940 
RADHA KRISANA, J, 
FATEH CHAND—Derenpant —APPELLANT 


Versus 
KUNJ BEHARI LAL—PLAINTIPF 


— RESPONDENT 

Malicious prosecution—Sutt for—What plaintiff 
must prove—Presence or absence of reasonable cause, 
whether question of law—Finding that complain- 
ant’s case was false~Presumption—Mutual assault 
—Pivot upon which action for malicious prosecution 
turns, in such cases, stated. 

In order to succeed in an action for malicious 
prosecution, the plaintiff must establish :—(1) that 
he was prosecuted by the defendant; (2) That the 
proceedings complained of terminated in favour of 
the plaintiff, if from their nature they were capable 
of so terminating: (3) that the prosecution was in- 
stituted against him without reasonable and prob- 
able cause, and (4) that it was due toa malicious 
intention of the defendant and not with the inten- 
tion of carrying the law into effect, 95 Ind. Oas. 329 
(D and 142 Ind. Cas 235 (2), relied on. ip. 294, col. 1.] 

The presence or absence of reasonable and prob- 
able cause is a question relating to the state of the 
mind of the accuser and has to be inferred from 
the facts of each particular case. The question 
whether the inference from certain facts is correct 
or not, is a question of law. Pestonji M. Mody v. 
The Queen Insurance Co. (3), explained, Harish 
Chunder Neogy v. Nisht Kanta Banerjee (4), Manyar 
Mahton v. Lala Harihar Bakhsk Singh (5) and 88 
Ind. Oas. 596 (6), not followed, 135 Ind. Cas. 528 
(7)iand;125 Ind. Cas. 687 (8), relied on. [p. 295,%col. 2.) 

It is true that in many cases the finding that 
the complainant's case was false may lead to a 
presumption that the complainant had no reason- 
able and probable cause for bringing the complaint 
leaving him in an action of malicious prosecution 
to rebut that presumption, but in certain other cases 
such presumption may not arise at all merely upon the 
finding that the case was a false one. [p. 296, col. 1.] 

When there was & mutual assault between the 
parties and when both parties to the assault were 
in a position of equal advantage and disadvantage 
and there was a finding that the complaint as lodg- 
ed by the defendant was false, it could not be 
said thatthe defendant could not have entertained 
a belief that on those facts the plaintiff was not 
at all guilty of the offence complained of. The 
pivot upon which an action for malicious prosecu- 
tion tarne is the state of mind of the prosecutor at 
the time he institutes the prosecution, though it 
is not possible to lay down a general rule applic- 
able to a case of mutual assault, 127 Ind. Oas. 521 
(9), distinguished. [tbzd.] | 

S.O. A, against the decree of the Dise 
trict Judge, Lucknow, dated May 29, 1937. 


Messrs. R. B. Lal, Suraj Sahai and M. M. 
Lal, for the Appellant. 


Mr. Haider Hussain, for the Respondent. 


Judgment.—This is a defendant’s second 
appeal arising out of a suit for compene 
sation for malicious prosecution. 

The facts are that on March 16, 1935, 
an incident of mutual assault between the 


“r 
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parties took placein a lane in Muhalla 
Asharfabad in the City of Lucknow. The 
defendant filed a complaint on March 18, 
1935, a copy of which isEx 5, charging 


„~ the plaintifi-respondent and others under 
B8, 32#, 324 and 448 


of the |, P.C. A 
counter-complaint was lodged by the plainte 
iff-respondent. against the defendant: appel- 

„lant and: :othere on May 22, 1935, charging 

‘them under es. 325 and 393 of the I. P.O. 

‘On November 15, 1935, the plaintiff 


“was acquitted in the ecmplaint of the 


«x 


defendant, and Ex.6 is the judgment of 


. the Criminal Court. 
"The plaintiff filed a suit for damages 


' for malicious prosecution claiming a total 


r 
« 


. AB regards costs. 


. 


` of Rs.2,050. The trial Court decreed the 


-` 


suit for a sum of Rs. 518. i 


~ . The defendant filed an appeal in the 


Court of the learned District Judge and the 
.plaintiff-respondent filed a cross-objection 
3 Teg In the result, the learned 
District Judge dismissed the appeal, modi- 
fying the decree of the trial Court in rese 


` pect of costs only. 


The defendant has come up to this Court 


. In a second appeal, 


? 


~ 


_ Tt is not disputed thatin order to succeed 
In .an action for malicious prosecution the 


- plaintiff must establish ; 


`. (1) that he was prosecuted by the defend- 


- ant, i 
(2) that the proceedings complained of 


` terminated in favour of the plaintif, if from 
z- their nature they were capable of so termie- 


(aad 


7 R,1 Luckcow, 215 (1) and Indar 
< Singh v. Sukhdeo Prasad, reported in 9 


nating, 
(3) thatthe prosecution was instituted 


~ against him without reasonable and pros 


bable cause, and 


| : (4) that it was due toa malicious intene 
., tion of the defendant and not. with the - 


intention of carrying the law into effect 
[Vide Balbhaddar Singh v. Badri Sah, LL. 


Bahadur 


O W. N., 1067) (2) ] 
It is further admitted that the frst two 


- Tequirements in an action for malicious 
_ prosecution are fulfilled: 


‘The conplaint of the 


. for the defendant-appellant is that on the 


` evidence cn the record the plaintifferes- 


pondent failed to prove that there was aD. 
abcence of reasonable and Probable cause 


a) 1 Luck. 215; 95 Ind, 


AL J 4'3; A IR 1996 


- Bom. L R 921; (1926) M W N 462; 51M L J 42; 


ʻa 


30 C W 


866; 
(2) 9 O 


N 1067; 142 Ind, Oas. 235; AT R 1933 


»_ Oudh 94; Ind. Rul. (1933) Oudh 101, 
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or.that the complaint. was- ‘brought: with 
a malicious intention. - Ka o EN 

The trial Court framed the following 
issue on the questions raised in this appeal: 
(1) Was ‘tke complaint filed -by the 
defendant maliciously and without reason- 
able and probable cause ? i | 

On an examination of the oral evidence 
produced before it the trial Court ` held 
that the defendant’s version about the 
occurrencé -was not true and that there was 


` ilb-feeling between the parties from before 


the- occurrence. The trial Court held the 
defendant’s version to be false and, there- 
fore, without any reasonable and probable 
cause and as there was grudge between 


- the parties from before malice could be 


presumed from the absence of reasonable 
and probable cause for the complaint. This 
finding ‘of the trial Court has been upheld 
by the lower Appellate Court. kk. 
In order to appreciate the argument o 


‘the learned Counsel for: the defendsunt- 


appellant, if is mecessary to reproduce 
below the portions of statements of Pz-Ws. 
Nos. 6, 7 and 8, who were produced-by the 
plaintiff to prove that the complaint against 
him was false. > Co 3% 

P. W. No.6 said: ` pia 

“I was not present atthe time of the marpit,- but 
I reached sometime after that.” EG 

P. W. No.7 said: - f 

“The plaintiff caught hold of the defendant after 
the first few lathi blows and the latter fell down 
and thenthe other brothers began to beat the plaint- 
iff...When the plaintiff -and the defendant were 
lying on the ground grappling with each. other, 
the brothers of the defendant were showering lathi 
blows and it is possible that one blow struck the 


defendant ..Lal Ram Das and Madan Lal and others 
‘extracted’ the parties from tbe grip of another...” 


. P. W. No. 8 said : | i 
“When I reached. the scene, I saw the parties 
struggling on the ground and Gopi and Ganga 


Striking the ‘plaintiff with sticks...When I reached 


. the parties were grappling with each’ other, ” who 


were standing and lathis were -being struck on the 
plaintiff... never tried to find out the. cause of the 
quarrel,” 


The defendant's version of the occur- 
rence was that he was sitting on his chabutra, 
which was 22 feet wide, against one of the 
open doors of his sitting ‘room which opens 
on the platform, that he had risen- from 
his sick-bed and that the plaintiff with his 
three and four other companions shouted 
taunts at him to the effect that although he 
had been ill, yet he was so shameless 
that he did not die outright. At this the 
defendant rejoined that it would be better 
that hisiill-wishers should die. Thereupon 
the plaintiff and his party ran towards 
him, g.t upon the platform and pounced 


1940 


“upon him belabouring him with lathis. On 
his shouting for help, his cousin Ganga 
Prasad ran to his help and he snatched 
from the plaintiff's arm the lathi, with 
which he had already struck lathi blows. 

On the other hand, the plaintiff's version 
‘was that the defendant and his brother 
Gopi Chand and ċousin Ganga Prasad beat 
him with lathis. 

The two Oourts below refused: to enquire 
into the plaintiff's version but on an exa- 
‘mination of the defendant's story held it 
‘as stated above to be false. 

ı The learned Counsel for the appellant 

‘has argued that reasonable and probable 
‘cause is an honest belief in the guilt of 
the aceused based upon a full conviction 
founded upon reasonable grounds of the 
existence of a state of circumstances, 
“which, assuming them to be true, would 
reasonably lead an ordinary, prudent and 
‘cautious man to the conclusion that the 
person charged ‘was probably guilty of 
“the crime imputed, and that where the 
- assault was mutual and evidence disclosed, 
‘as' in the present case, that one party 
~wag grappling with the other and that each 
-party had an equal advantage or disad- 

-vantage against the other, then it could 

-not be held that there was.an absence 

: of -an honest belief. iù the guilt of the 

:-other on the part of that party.who appear- 

ed “aS an accuser against the other. ` 

:. The learned Counsel for the respondent 
has argued that the findings of the Courts 

below that there was: an absence of reagon- 

“able and: probable cause for the complaint 

“and:that the complaint was. malicious are 
‘findings of fact and cannot be questioned 

: in second” appeal.. Strong reliance has 

t:been placed in support of this contention 
on a decision of their Lordships of the 

"Privy Council reported in Pestonj1 M. Mody 

ew. The Queen Insurance Co, (I. Le R. 25 
Bombay, p. 332 at p. 336) (3) and..upon 

Harish Chunder Neogy v. Nishi Kanta 
Banerjee, (1..L. R. 28 Cal. 591) (4), Manyar 
Mahton v. Lala Harihar Bakhsh Singh, 

(8. Ondh-& Agra ,Law Reporter; 213) (5) 
and Mahadeo Prasad v. Chunt’ “Lal 
(2 O. W. N. 62), (6) in which also following 
the above Privy Council case it was held 
that the question of want of reasonable 
and probable cause was a question of fact. 
I regret I am unable to accede to this 


contention of the respondent’s Counsel, 
(3) 25 B 332 at p. 336, 
5 28 O 591. 
5) 80 & A LR 213. 


(6)2 O W N 62; 86 Ind. Oas. 996; 120 LJ&8; AT ~> 


` R 1925 Oudh 459; 28 O O 387. 
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In my opinion the presence or absence of 
reasonable and probable cause is a ques- 
tion relating to the state of the mind of the 
accuser and has to be inferred from the facts 
of each particular case. Tomy mind the 
question whether the inference from certain 
oe is correct or not is a question of 
aw. 

In Pestonji M. Mody v. The Queen Insur- 
ance Co, IL L R., 25 Bombay, p. 332 (3) 
the question of malice and the absence of 
reasonable and probable cause had been 
decided against the plaintiff by Courts in 
India, who had obtained a certificate that 
the appeal involved a substantial question 
of law. Their Lordships of the Privy 
Council held that the certificate that the 
appeal involved a substantial question 
of law must have been granted under a 
misapprehension. In expressing their opinion 
their Lordships observed as follows : 

“Tt is quite true that according to English Law 
itis for the Judgeand not for the jury to deter- 
mine what is reasonable and ‘probable cause in 
an action for malicious prosecution. The Judge 
draws the proper inference from the findings of the 
jury. Inthat sense the question is a question of 
law. But where the case is tried without a jury, 
there is really nothing buta question of fact anda 


_questionof fact tobe determined by one and the 
same person,” 


In my humble opinion their Lordships 
of the Privy Council in observing as above 
did not lay down that the determination of 
what is reasonable and probable cause in 
an action for malicious prosecution in a 
suit in India ‘is determining a question 
of fact not opento consideration in second 
appeal. - All that their Lordships meant 
“was .that the determination of reason 
‘able and: probable cause in a given 
“case was ot a substantial question ‘of 
- Jaw within the meaning of s. 600 of the 
Act (XIV of 1882;=s. 110 of the present, 
-Oiyil P.O. > > 
:” For the reasons stated above, I refuse to 
‘follow Harish Chunder Neogy v. Nishi 
' Kanta Banerjee (I. L. R. 28, Oal. 591), (4) 
Manyar Mahton v: Lala Harihar Bakhsh 
“Singh (8 Oudh and Agra’ Law Reporter, 213) 
(5) and Mahadeo Prasad v. Chunt Lal 
(2 0, W. N, 62), (6) all of which are based 
“upon the Privy Council decision mentioned 
“above; 
:-- For the view that I have taken above, I 
-find support from a decision of the 
Patna High Court in Mohammad Haroon 
-v; Asghar Husain (I. L. R. 10 Patna 842= 
- A. I BR. 1932 Patna 9!) (7) and also from a 
decision of the Oalcutta High Court in 
(7) 10 Pat. 842; 135 Ind. Oas. 526; Ind, Rul. (1932) 
Pat. 46; A I R 1932°Pat. 91. j 
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Nagendra Nath Ray v. Basanta Das 
Bairagya reported in I.L. R. 57 Cal. 25 
at p. 37=A, I. R. 1930 Calcutta 392 (8). 
Jn tbe Patna case it was held that the 
questions of reasonable and probable 
caufe as well of malice were questions of 
law, 

In Nagendra Noth Ray v, Basanta Das 
Bairagya (I. L. R. 57 Cal. 25) (8) Mukerji, J. 
obrerved as follows : 

“In India also, the balance of authorities is in 
favour of the view that the question is a mixed 
one of law and fact and the inference deducible 
from proved facts may be examined by this Court 
on second appeal.” 


Coming tothe merits of the case, T have 
quoted above from the statements of P. Ws, 
Nos. 6, 7 and 8 on whcse evidence the trial 
Court held that the defendant's case was 
false. It istrue that in many cases the 
finding that the complainant’s case was 
false may lead to a presumption that the 
ccmplainant had no reasonable and pro- 
bable cause for bringing the complaint 
leaving bim in an action of malicious proe 
secution to rebut that presumption, but 
in certain other cases such as the present 
one, such presumption may not arise at all 


merely upon the finding that the case was 


a false one. In the present case the ace 
quittal of the plaintiff and the finding of 
the two Courts below that the defendant- 
appellant's complaint was a false one, do 
not lead tothe conclusion that the defen- 
dant-appellant must have believed that 
there was no reason for prosecution. 
On the facts of the present case and 
having regard to the evidence, particularly 
of P. Ws. Nos. 6,7 and 8, a step from the 
finding that the complaint was false to 
the finding that it was without reasonable 
and probable cause is along one. From 
the judgment of the trial Gourt, I find that 
it did not approach the decision of 
Issue No.1 from a correct point of view. 
When there was a mutual assault between 
the parties and when both parties to the 
assault were in a position of equal advan- 
tage and disadvantage and there wasa 
finding that the complaint as lodged by 
the defendant was false, it could not be 
said that the defendant could not have 
entertained a belief that on those facts 
the plaintiff was not at all guilty of the 
offence complained of. The pivot upon 
whichan action for malicious prosecution 
turns is the state of mind of the prosecutor 
at the time he institutes the prosecution. 
The belief of the defendant appellant on 


(8) 57 O 25 atp, 37; 125 Ind, Cas, 667; A IR 1930 
Oal. 392; Ind, Rul. (1930) Cal. 587, 
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the facts of the present case that the 
plaintiff was guilty of the offence com- 
plained of cannot be said to be without 
reasonable and probable cause. 

On the other hand, on. behalf of the 
plaintiff-respondent, my attention was 
drawn toa decision in Bansi v. Hukam 
Singh reported in A.I. R. 1930 Allahabad 
216, (9) andit was pointed out that that 
was also a case of mutual marpit. In 
that case it was held that the defendants- 
appellants had invented a story of rescu- 
ing the cattle which was held to be abe 
solutely false. The learned Judge who 
decided the case held that prosecuting 
another person on a groundless charge for 
the purpose of establishing a false defence 
in another case is actionable. Ido not see 
any parallel between the facts of the 
present case and the facts of the case 
relied upon. 

In Arjun v. Thakur Prasad reported in 
(1936) Oudh Weekly Notes, 722, (10) Mr. 
Justice Bisheshwar Nath Srivastava (later 
Sir Bisheshwar Nath, O. J.) seems to have 
been of the same opinion as appears from 
the last three lines of the last but one paras 
graph of his judgment. It is not possible 
tolay down any general rule applicable 
to a case of mutual assault but in the pre- 
sent case on the facts appearing from the 
evidence, I hold that it is not possible to 
infer that there was no reasonable or 
probable cause for bringing the complaint 
against the plaintiff-respondent. 

In view of the above finding on the 
question of want of reasonable and probable 
cause, itis not necessary to gointo auy 
other question. The plaintiff having failed 
to discharge the burden of proving want 
of reasonable and probable cause, his 
suit must fail. ` 

The result is that I allow the appeal 
and dismiss the plaintiff's suit, with costs 
throughout, 


D. Appeal allowed. 


(9) ALR 1930 All, 216; 127 Ind. Oas. 521; Ind. Rul. 


(1930) All. 921. 


(10) (1936) O W N 722. 
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MADRAS HIGH COURT | 
O. P, No. 163 of 1938 in Application 
No. 643 of 1939 
April 19, 1939 
GENTLE, J. 
Inthe matter of the TRAVANCORE 
NATIONAL BANK SUBSIDIARY 
Co., Lro. D. SUNDARAVARADAN 
— PETITIONER 
versus 
M. K. MANI IYER—APPLIOANT 

Debtor and creditor—Principle that creditor cannot 
recover debt for which security ig given when he is 
not in position to return it—Applicability of. 

The principle in equity that creditor is not en- 
‘titled to recover the amount ofhis debt for which 
security has been given when he is not in a position 
to return the security applies when the debtor and 
the person giving the security are the same person 
and not where they are different, 156 Ind. Oas. 1044 


(1) and Ellis and Co.'s Trustees v. Dixon Johnson 
(2), distinguished. 


Mr. V. V. Subramania Ayyar, 
Applicant. 


Mr. Fk. Narasimha Chari, for the Opposite 
Party, (Official Liquidator). 


Order.—The applicant was the sub- 
scriber for ons ticketin a chit fund con- 
ducted by the company of the nominal 
value of Rs. 1,000. Having been a suc- 
cessful bidder for the prize at the sum of 
Re, 910, he withdrew the prize. Thereafter 
his liability to pay his subscriptions from 
month to month continued. He withdrew 
the prize monéy upon supplying to the 
company security for the amount the secu- 
rity being the moneys to which his two 
brothers would each be entitled in respect 
oftheir respective subscriptions to other 
chit funds conducted by the company, the 
two brothers being sureties. In the appli- 
cant’s affidavit, he states that the two 
brothers non-prized tickets were to be 
held as security for future instalments pay- 
able by him, and the company were eme- 
‘powered to appropriate the amounts due 
to them under the two tickets belonging to 
the two brothers towards any future instale 
ments if default were committed in respect 
of such instalments. The learned Official 
Liquidator has taken the objection that 
any arrangement which had been made be- 
tween the applicant and the company to- 
gether with the two brothers is contained 
in letters written by the two brothers and 
that these required stamping and the ab- 
sence of the stamp renders the documents 
inadmissible in evidence and also their con- 
tents cannot be included in an affidavit and 
: the facts set out therein treated as proved 


for the 
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facts. In thelight of the conclusion to which 
I have arrived, itis not necessary to- deal 
with this aspect of the application, and I 
propose to assume for the purpose of my 
decision that it has been established that the 
applicant's two brothers were his sureties 
and the company is entitled to look to them 
if default were made by the applicant in 
respect of ‘any future instalments. Under 
the rules of the Fund, failure by the appli- 
cant to pay any one instalment rendered 
the total amouut outstanding immediately 
avable tothe company. 
The applicant contended (1) that his lias 
bility ceased at the date when his two 
brothers became surety inasmuch as it 
wae to them the company agreed to look 
for payment and. not to him. This contene 
tion is contrary to the facts which are set 
out by the applicant in his affidavit in 
which he says the company was entitled to 
look to the moneys payable to the two 
brothers if default were committed by the 
applicant in respect of future instalments 
due from him. It follows that this conten- 
tion fails. Secondly, learned Oounsel on 
behalf of the applicant contended that since 
the company has gone into liquidation and 
therefore has reached a position in which 
the securities which had been taken in 
respect of moneys due from the applicant 
cannot be returned to him, the Official 
Liquidator is not entitled to recover from 
the applicant any moneys due from him. In 
support of the contention now raised, two 
cases were cited tome: Official Assignee 
v.M.C. Harikrishna and Sons (1) and Ellis 
and Co.'s Trustees v. Dixon Johnson (2). 
The latter case was referred to and discussed 
in the Rangoon case, The facts in Hilts 
and Co.'s Trustees v. Dixon Johnson (2), were 
as follows: The firm carried on business 
as stockbrokers and the defendant opened 
with them a speculative account and he 
deposited as security for any debit balances 
which might he owing, Various bonds and 
shares. Ellis & Co. sold some of the shares 
without the knowledge, authority and cone 
sent of the defendant, and he was ignorant 
of such sales until after the firm had bee 
come bankrupt. The trustee in bankruptcy 
having given credit to the defendant in 
respect of moneys received from the pros 
ceeds of sales, claimed the balance due upon 
the general account and sued for this 
amount. It was held by the House of Lords 


(1) A IR1935 Rang. 201; 156 Ind. Oas. 1044;8 R 


Rang. 66. © oa. — 
2) (1925) AO 489; 914 LJ Oh, 221; 192 & 
on 54; 133 LT 60; 6987 399; 41 TL R335. 
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that the stockbrokers themselves could not 
have-maintained an action forthe balance 
against the defendant inasmuch as they 
would not be entitled to be paid unless they 
were able to restore the security which he 
had- furnished since payment by the de- 
fendant would entitle him to the return of 
the securities which he furnish3d. Lord 
Oave, L. O. at p. 491* in the course of his 
speech pointed out that the rule in equity 
being that 

“if a creditor holding asecurity sues for his debt, 
he is under an obligation on payment of the debt 
to hand over the security.” 

In that case, the debtor and the person 
‘giving security for the debt was the same 
individual and from that aspect the obser- 
‘vations were made and the decision given, 
In Official Assignee v. M. C. Harikrishna 
and Sons (1) the facts were as follows : 
The defendant maintained an account 
‘with a Chettiar Firm which subsequently 
‘became insolvent. One of the partners in 
the defendant partnership named Chaganlal 
‘Maintained with the Chettiar Firm a deposit 
account and it was agreed between all the 
-partners that recourse should be had to 
‘this deposit account in respect of the de- 
fendant’s debt tothe Chettiar Firm. Chagane 
lal‘ being a partner in the defendant firm 
“was; as such, liable to pay all its debts. 
This obligation of course was-also one 
-which affected any other partner, When 
therefore Chaganlal entered into the arrange- 
‘ment with the Chettiar Firm that his depo- 
‘sit. account should be in. effect a security 
‘for the partnership debt, he was asa debtor 
‘on “tha ‘one hand, being a partner, giving 
‘security for his own debt. In the Rangoon 
‘case, it was held that the Chettiar Firm 
‘having become, insolvent, they had dissipate 
‘ed the security in conséquence of which it 
‘Gould ‘hot’ be returned to Chaganlal in the 
‘event of the debt from the partnership 
‘being paid, and consequently the Official 
“Assignee of the Chettiar Firm not being in 
“a better position then the firm itself before 
it Po are insolvent failed ‘in the action. 
‘Leach, J, as he then was followed the 
‘decision in the other authority, which I 
‘have quoted in the House of Lords in 
England. 

“In the present case, there is, in my view, 
“clearly a distinction to be drawn between 
‘both the authorities I have cited. The 
‘security was not furnished by the applicant 
‘who was: the debtor ; it was furnished by 
‘two others. The principle in equity that 
creditor is not entitled to recover the 
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amount -of his debt for which security hus 
been given when he is not in a position to 
return the security applies in my view when 
the debtor and the person giving the securi- 
ty are the same person. Further, here the 
company has not, as Ellis & Oo., inthe 
English decision, wrongfully dealt with the 
securities. They are still in existence. and 
whatever the dividends eventually may be, 
the two brothers would be entitled to a 
division from the assets realized. if the 


‘present contention were allowed to be given 


effect and if sixteen annasin therupee are 
eventually paid, it would follow that the 
applicant would avoid entire responsis 
bility for his debt and hia two suretieg 
would be paid in full. Also the two securi. 
ties are stillin existence and all benefits 
and rights which eventually will arise will 
accrue to them. In my view, the applicant's 
contention fails, and it must follow that 
the Official Liquidator will'not set off any 
amounts against the indebtedness of the 
applicant to the company, the sum of 
Rs. 360, but he will remain a debtor in 
respect of that amount. This application is 
dismissed. No order as to costs, the Official 
Liquidator appearing in person. 


N.*D. Application dismissed, X 





PATNA HIGH COURT 
Appeal No. 138 of 1938 . ete 
April 19, 1939 . 4 
“" MoHAMAD Noor AND RowLAND, JJ. - 
RATAN PRASAD MARWARI—APPELLANA 
Versus a; on ee 
BRIDHI CHAND SHROFF AND OTARRES - 
— RESPONDENTS , 
Civil Procedure Code (Act V of 19089), 0. XXXII, 


T. 3—Suit against minor represented. by guardian ad 


litem—Defendant attaining majority after ` prelimi- 


nary but before final decree—Final decree passed 


without removing guardian and without describing 
defendant as major—Whether nullity— Hxecution 
application describing judgment-debtor as minor— 
Validity. a poet 

The effect of sub-r. (5) of O. XXXII, rv. 3, Civil 
P. O., as amended by Patna High Oourt, is that a 
guardian ad litem does not cease to function auto- 
matically on a minor defendant attaining -hia 
‘majority. He is to be discharged, and as the minor 
the best person -fo 
know the date of his attaining majority, it is,: for 
him to come to Oourt and apply for the discharge 
of the guardian and to take up defence of the suit 
personally, There is no provision-in law which 
makes it incumbent upon a-plaintiff to: keep him- 
self informed as to the date whet a minor defend- 
ant, who was sued as such became a major and 
then to apply to have the guardian discharged and 
to proceed with the- suit against the defendant asa 


. major. Where, therefore, atthe time: of the institu- 


1946:- RATAN. FRASAD’0; BBIDEI OHAND (PATA) 


“the “final decree was a nullity inasmuch 
“ass at the time when.it was passed-the appel- 
lant had already attained majority and 
therefore could not be represented at. that 


tion of thé lif, the deféndant-was minor and was 
=properly.:represented through a guardian ad litem, 
till, the passing.of the final” decree although the 
“minor attained majority after the preliminary but 
“before the final’ decree, . the final decree, which was 
. passed without the removal of the guardian ad litem 
‘and without ‘describing the defendant as major is 
nota nullity, The same considerations apply to 
_the execution proceedings and an application by 
the decree-holder for the execution of the decree 
“describing therein :the judgment-debtor as minor is 
. valid ag under the amended r. 3 of O. XXXII, the 
-guardian ad litem appointed in the suit continues 
“even inthe execution proceedings. 93 Ind. Oas 376 
“(1), distinguished, 118 Ind, Cas. 294 (2) and 97 Ind. 
- Oas:-209 (3); relied on. 


--: A. from.an original order of the Sub- ` 


“Judge, Deoghar, dated May 16,1928. 


| Messrs. A. P. Upadhaya and Ch. Mathura 
- Prasad, for the Appellant. 


E: Mr, 8. C. Chakravarty, for the Respond- 
ents. 


.:, Mohamad Noor, J.—This miscellane- 
“ous- appeal arises outof a proceeding for 
„execution of mortgage decree for sale obe 
-tained by the respondent Bridhi Chand 
Shroff against Baijnath Marwari and his 
two sons, one of them being the appellant 
Ratan Prasad Marwari, who was admit- 
tedly a minor when ‘the suit was instituted 
and ‘attained majority after the passing 
of the preliminary decree but before the 
date of the final decree. He was repre- 
sented in the suit by his guardian ad litem 
Babu Baidyanath Banerji who continued 
to act.as such till the final decree was passed, 
though, as I have said, the appellant was 
a major then. The decree-holder took out 
execution describing the appellant as minor. 
The execution record is not before .us, 
but from the fact. that the notice under 
„O. XXI, r. 22, for the appellant was served 
‘on’ Babu Baidyanath Banerji, it is clear 
, that.the appellant was- proceeded against 
„ünder the guardianship of that gentleman. 
“16 appears -that later on Babu Rati Nath, a 
“Pleader was. appointed guardian ad litem. 
„As the whole record is not before us it is 
--not clear how the guardian was changed ; 
. but it must have been done because Babu 
+ Baidyanath Banerji-did not enter’ appear- 
7 ance and perhaps the decree-holder or the 
- Oourt thought it desirable to discharge him 
¿and appoint-a new guardian. The execution 
proceeded against all the judgment-debtors 
` tlie appellant being .represented through 
Babu Rati Nath, Pleader, Later on, the 
es appellant appeared and filed objection 


x under s. 47, ‘Civil P. O. in which ‘he quese. ` 


““tiotied the ‘validity of the final. decree and 
en of fhe exeoption proceeding. He urged that 


stage through a guardian ad litem. 
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On 


the same ground he questioned the valie 
dity .of the execution proceeding, that is to 
say, he urged that as he wasa major, the 
execution .proceeding in which he had been 
described asa minor was ineffective and 
the properties could not bs sold in such a 
proceeding. The objection was disallowed 
and he has preferred this appeal. 


_ It appears that after the institution of 
the appeal the appellant applied for an 


order staying the sale of the mortgaged 
properties. That application was rejected 
and we are informed that the properties 
have heen sold and purchased by the dec- 
reesholders. The objection raised by the 
appellant before the learned Subordinate 
Judge has been repeated before usin appeal. 
The first contention of the learned Advos 
cate for the appellant has been that the 
fnal decree was a nullity on account of the 
misdescription of the appellant. No autho- 
rity has been placed before us in support 
‘of this contention. The learned Advocate 
referred us to the case in Daulat Singh v. 
Raja Ramji (1). That case has-absolutely 
no application to the present one. There, 


a defendant who was a minor, 


was dese 


‘eribed as a major, and the case proceeded 
against him without the appointment of a 
guardian ad litem, It was held that the 
decree passed under such circumstances 


Pi 


r 


was a nullity. But here 


when the guit 


was instituted, the appellant was admittedly 
a minor and was properly represented 
through a guardian and this state of 
affairs continued up to the time of the 
passing of the preliminary decree. The 
question is whether the final decree, which 
was passed withouf the removal of the 
guardian ad litem and without describing 
the appellant as major is a nullity. Now, 
there is no provision in law which makes 
it incumbent upon a plaintiff to keep him- 
self informed as to the date when a minor 
defendant, who was sued as Such became a 
major and then to apply to have the guar- 
dian discharged and to proceed with the 
suit against the defendant as a major. Sub- 
r. (£) of O. XXXII, r. 3, as amended by 
this Court, runs as follows: 

“(5) A person appointed under sub-r. (1) to be 
-guardian for thesuit for a minor shall, unless hig 


appointment is terminated by retirement, - removal 
‘or death, continue as such throughout all proceedings 


(1) 48 A 362; 93 Ind, Oas, 
387; 24 A HJ 379, 


376; AI R1926 A 
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-aTising out of the suit including proceedings in any 
appellate or revisional Oourt and any proceedings 
in the execution of a decree.” 

The effect of this rale is that a guardian 
‘ad litem does not cease to function auto- 
matically on a minor defendant attaining 
‘his majority. Heisto be discharged, and 
“as the minor who has attained majority is 
the best person to know the dateof his 
attaining majority, it is, I think, for him 
to come to Court and apply for the dis- 
charge of the guardian and to take up 
defence of the suit personally. I am supe 
ported in this view by the authority of two 
decisions which have been relied opon by 
the learned Subordina‘e Judge. Tha first is 
Lanka Sanyasi v. Lanka Lakshman Naidu 
(2), where it was laid down that no provi- 
‘sions have been made in the Civil P. O. 
in respect of a minor defendant attaining 
majority. Therefore the minor defendant 
who comes of age may, ifhe thinks fit, come 
on the record and conduct the defence 


himself. If, however, he does not do so and . 


allows the case to proceed as though he 
was still a minor without bringing to the 
notice of the Oourt the fact of his having 
attained majority, then be must be deemed 
to have elected to abide by the judgment 
or adjudicuticn by the Court with respect 
to the matters in controversy on the basis 
of the suit at the time, A similar view has 
been taken by the Calcutta High Court 
in Drupad Chandra v. Bindumoyi Dasi (3). 
‘Therefore I am clearly of opinion, that the 
final decree for sale was a perfectly good 
decree, 

Coming to the validity of the execution 
proceedings, the same considerations arise. 
As J have stated before, under the amended 
r.3sof O. XXXII, the guardian ad litem 
appointed in the suit continues even in the 
execution prcceedings. Therefore the execu- 
tion was rightly taken out against the 
appellant through the guardian who was 
appointed in the suit and notice was pro- 
perly served upon him. Then; I presume, 
that on the guardian not appearing in the 
execution for some reason which is not clear 
from the record, a fresh guardian was 
appointed. Then apart from all these cone 
siderations the appellant himself appeared 
in the execution proceedings and beyond 
questioning the validity of the execution he 
raised no objections about the merits of the 
execution itself. Had he any objection to 


- (2 AIR 1928 Mad. 294; 118 Ind. Oas. 294: 51 
.M 763; 55 ML J 374; (1927) MW N 890: 29L W 
455: Ind. Rul. £1929) Mad. 790. 
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raise about the merits of the case, it was 
opento him to assert it. He could have 
taken up the conduct of the case in his own 
hands and could have raised any objections 
which he wanted to raise. He did not do so, 


-and as [have said, the only thing he did 


was to raise some technical objection about 
the execution. The debt for which the 
decree was passed was incurred by the 
appellant’s father, and though hè was made 
a defendant in the suit, the only defence 
that he could raise in the suit was that the 
debt was incurred for illegal or immoral 
purposes or that the mortgage was not 
executed for legal necessity. No such dee 
fence seems to have been raised in this case. 
In my opinion, the objection was taken 
simply witha viewto gain time and put 
cff the satisfaction of the decree. There is 
no merit in it I may also mention that 
the decree-holder who has purchased the 
mortgaged property is willing to give up 
his rights under the sale if the decretal 
amount be paid to him within a short time. 
To this the learned Advocate for the appel- 
lant did not seem to agree, I would dismiss 
this appeal with costs. 


Rowland, J.—I agree. 
8. Appeal dismissed. 


OUDH CHIEF COURT 
Appeals Nos. 10 and 11 of 1937 
January 16, 1940 
Tromas, O. J, AND RADHA KRISHNA, J. 
UPPER INDIA BANK TarovaGH 
Mr. H, HUNTER — PLAINTIRE— APPELLANT 


VETSUS 
AJODHIA SINGH AND OTARRS—DEFENDANTS 
— RESPONDENTS 

Oudh Rent Act (XXII of 1886), s. 140—Claim for 
deduction of nankar, when amounts to plea of pay- 
ment and not claim to set off—Oudh Courts Act 
(IV of 1925), s. 12 (2)—Appeal under—Point not 
raised before Single Bench cannot be raised, 

Where itis found on fact that in the past for 
many years the proprietor hae followed the prac- 
tice of allowing a deduction for the amount of 
nankar from the rentdue from the holding and has 
Tealised the balance only, on the ground of an im- 
plied agreement between the parties, the claim 
for deduction amounts to a plea of payment or ad- 
justment of accounts and not a claim to set off, 
Rent Appeal No. 51 of 1921, relied on, 2 Ind. Cas, 
297 (1), Hafiz Suleiman v. Baroda Das (2), Beni 
Madho v. Gaya Prasad (3) and 122 Ind. Gas, 416 
(4), distinguished. 

If on the facts of a case it is established that 
the plea for deduction is a plea of aset off, then 
that plea will be barred by the provisions of s. 140 
of the Oudh Rent Act. 

In an appeal under a. 12 (2) of the Oudh Courts 


1940 


Act, an appellant has no right to be heard on 
points which he did not raise before the Judge agajost 
whose decree he is appealing. 

[Case-law relied on.) 


A. against the order of Mr. Justice 
Zia-ul Hasan, dated January 5, 1937, 


Mr. R. B, Lal, for the Appellant. 


Mr. Haider Husain, for Respondents 
Nos, 4 and 5. 


Judgment—The Upper India Bank 
through Mr, H, Hunter, Liquidator, brought 
two suites for recovery of arrears of rent 
against two different sets of defendants 
in respect of their cccupancy holdings, 
‘he village in which these holdings are 
situated belonged originally to Raja Durga 
Prasad and was purchased by the plaintiff 
in a Court sale. 

The defence in each suit with which we 
are concerned was that the defendants 
had been receiving the nankar amount from 
the proprietor by deduction thereof from 
the rent of the holding. 

The plaintiff disputed this claim for 
deduction of the nankar from the rent of 
the holding and urged that it amounted to 
a claim to set-off and could not be enter- 
ae in view of s. 140 of the Oudh Rent 

ct. 

The trial Court and the Oourt of first 
appeal came to a finding of fact that the 
amount of nankar used to be deducted from 
the rent and that this had been the practice 
for a long time. 

The plaintiff's second appeals were 
dismissed by a Single Judge of this Court 
by a common judgment. The present 
appeals are appeals under s. 12 (2) of the 
Oudh Oourts Act and can be disposed by 
one judgment, as the question to be decided 
is the same in both the appeals, 3. e. 
whether the claim of the defendants to 
have the nankar deducted from the rent in 
accordance with the old practice is a plea 
of payment or a claim to set-off. On 
behalf of the appellant reliance was placed 
upon Deputy Commissioner, Gonda, for 


Bilehra Estate v. Bhagwan (120. C. 124) (1), 


Hafiz Suleiman v. Baroda Das ( A. W. 


N. 1399 143) (2), Bent Madho v. Gaya. 


Prasad (I, L. R. 15 All, 404) (3), dminullah 


Jamatt v. Makhdoom Beg (A. 1. R. 1930, 


All, 179) (4). 


(1) 12 O 0124; 2 Ind. Oas, 297, 
(AWN 1899, 143. 
(3) 15 A 401; A W N 1893, 188 


(4) A IR 1930 All, 179; 122 Ind, Oas. 416; Ind. 


Rul, (1930) All. 240; 14 R D 233, 
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The respondent's Counsel relied upon 
Bhagwati Prasad Singh v. Ram Jiawan, 
(17 O. ©. 6) (5), The Special Manager, Court 
of, Wards, Balrampur v. Ram Pargat(A. I. R, 
1926 Oudh 182) (6), Ganda Prashad vV. 
B. Mahadeo Bux (A. I. R. 1927, Oudh 181) 
(7), and Rent Appeal No, 51 of 1921 
decided by the late Court cf the Judicial 


Commissioner of Oudh. A perusal of these 


cases will show that the claim to have the 
nankar deducted frcm the rent due to the 
proprietor has been held to be a plea of 
payment and not a claim to set-off in the 
following two contingencies :— 

1. Where the nankar or cash allowance 
and the right to hold the holding either 
as tenant or under-proprietor are interdepen- 
dent. In most of such cases the liability 
for the nankar and the right to possession 
of land as tenant or under-proprietor were 
the same decree. In such 
cases it has been held that the claim for 
deducting the nankar from the rent amount- 
ed to a plea of payment. [Vide Bhagwati 
Prasad Singh v. Ram Jiawan (17 O.O. 6) 
(5), The Special Manager, Court of Wards, 
Balrampur v. Ram Pargat (A, I. R. 1926 
Oudh, 182) (6), and Ganda Prashad v. 
B. Mahdeo Bux, (A. I. R.1927 Oudh 181) (7)]. 

Where it is found on fact that in the 
past for many years the proprietor has 
followed the practice of allowing a deduce 
tion for the amount of nankar from the 
rent due from the kolding and has realised 
the balance only, in such a case also it 
has been held presumably on the ground of 
an implied agreement between the parties 
that the claim for deduction amounts to 
a plea of payment of adjustment of 
accounts (vide Rent Appeal No. 51 of 1921 
decided by the late Court of the Judicial 
Commissioner of Oudh). 


The present cases fall in the second 
category of the case mentioned above, in 
view of the finding of fact arrived at by 
the first two Courts that the nankar has 
always been allowed in the past to be 
deducted from the rent. 

Tne cases relied upon by the learned 
Counsel for the appellant proceeded upon’ 
the assumption that the plea for deduction 
of nankar or cash allowance in those cases 
amounted to a claim to set-off. It is not 
necessary to discuss these cases at length. 
It is admitted that the question, whether 
the claim for deduction amounts to a plea of 


(5) 17 O O 6; 21 Ind. Cas, 201. >» 
(6) AI R 1926 Oudh 182; 89 Ind. Qas. 369, 
(1) ALR 1927 Qudh 181; 100 Ind, Cas. 788, 


808 


payment depends upon the ‘interpretation 


of the decree or grant by which it was 
granted and also upon the proof ‘of any 
practice or agreement that may have 
regulated the payment thereof in the 
past. If on the facts of a case it is 
established that the plea for deduction 
is a plea of a setroff, then that 
plea will be barred by the provisions of 
8.140 of the Oudh Rent -Act. We have 
found in the present case that the Saidy 


plea amounts on the facts of these cases 


to a-plea of payment ora plea for adjust- 
ment of accounts. 


The learned -Counsel for the appellant- 


further argued that the practice or the 


implied agreement to adjust the nankar 


towards the rent asfound by the first two 
Courts are not in the nature of covenants 


running with the land and would not be 
binding -upcn the appellant, who is a 


purchaser ata Court sale. This plea was 
not put forward specifically in the pleadings, 
It seems to have been urged in arguments 
before the trial Court but was not persisted 
in the first Appellate Court or before our 
learned brother, who decided the second 
appeals. This contention is absent from 


the application for leave to appeal under’ 


8. 12 (2) of the Oudh Courts Act and we 
refuse to entertain it, 

“In our opinion in an appeal under s. 12 
(2) cf Oudh Ocurts Act an appellant has 
no right to be heard on points which ke 


did . not raise before the learned Judge: 
against whose decree he is appealing. The: 


Tight of a third appeal conferred by the 
said section stands on the same footing as 
the right of an appeal under the Letters 


Patent of a High Court. Almost all High’ 


Qourts are unanimous in holding that in 
appeals under the Letters Patent the appel- 
lant is not entitled to be heard on points 
which he did not raise before the J udge 
against whose decree he has appealed. 
Our.view is supported by the following 
decisions of this Court:— 


1, Ramzani v. Bansidhar Chaudhri (1937 
2. Rajjana Mst, v.. 


O. W. N, p. 49) (8), 
Musaheb Ali (1937 O. W. N., p. 237) (9), 
3. Ziauddin Ahmad v. Mohammad Abdul 
Haseeb (1937 O. W. N. 241) (10) and 
4. Janka Koer v. Anant Singh, (1937 


(8) (1937) O WN 49; 166 Ind. Cas. 295; 1937 O 
R 4; 9 R O 303; 1937 RD 26; AIR 
13 Luck. 76. 

(9) (1937) O W N 237; 167 Ing, Cas. 79; 1937 O 

R 95; 9 RO 367; A IR 1937” Oudh ' 43l; 13 
+140) asiy o W N 241-1 

(10) ( - N 241; 167 Ind, Oas, 51% 9R O 
880; 1937 OL R 120, f 


P. P. ASSANKUTTI 4, BADDIKAYILAKAPA MAMMAD (MADR.) 


L . 
1937 Oudh 113; 


1861.6 

Q. W. N- AIDI cos ay nasa at 

- The result-is that the-appeals ‘fail: aid; 

are dismissed with costs. - A gi he oa 
D. Appeals dismissed.” 

- (11), (19871) O W N 477;- 168 Ind. -Oas, 263; 1937 

OL 


R 241; 9 R O 457; 1937 RD 244 (DA LR 
1937 Oudh 341; 13 Luck. 270, ` 
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MADRAS HIGH COURT ` . 
Second Civil Appeal No. 616 of 1937 © 
October 17, 1938: . i 
VENKATARAMANA’ Rao, Je t 
PUTHIAMATATRUMMAL FERING ADI” 
ASSANKUTTI AND OTHEÈ3— APPELLANTE “ 
È versus: me a 
PEDDIKAYILAKATH MAMMAD any 
OTHERS—-KESPONDENTS -> °° * 
Malabar Law—Tavazhi—Members.allowing managér: 
or individual member to have separate trade or 
acquire property — Presumption as to separateness of. 
such acquisttion, when such member hag joint family: 
money in his hands— Mizture of private and tavazhis" 
incomes — Accounts kept — Whether blending. =". 
There is no presumption that when a family is joint,’ 
it possesses any joint property or that all the 
property possessed by it is joint Property. 
When a property stands in thename or is in 
the possession of a member of a family, it is incum.: 
bent upon those who assert that it 1s joint family: 
property to establish it. Where it ig proved or 
admitted that a family possesses sufficient nucleug 
with the aid of which the member might have niadé 
the acquisition, the law raises a presumption that it - 
is Joint family property and the onus ig shifted .to the: 
individual member to establish . that the property: 
was acquired by him without the did of that nucleus. , 
Where, again withthe consent of the members of the 
family, an individual member including a manager ‘iè 
allowed to have separate trade and acquire properties, 
the presumption ought to be that the property acquir-; 
ed in the name of the individual member is Separate. 
ploperty even though he might have moneys of the 
Joint family in his hands. Jt is not enough to show” 
that he had family money in his hands wherewith’ 
the acquisition might have been made. lt is not- 
even enough to show that the family moneys were. 
utilized id the business. When members of a family’ 
allow a manager or an individual member to-acquire., 
Property separately with full knowledge that he hag» 
joint family moneys in his hands, it may well be that: 
the family allowed him to use those moneys, but 
profits or property acquired therefrom for humeelf 
cannot be claimed as joint fumily property, though 
the member may be accountable to the famity for the’ 
moneys so utilized. Such moneys would be in fact. 
advances or loans made by the members of the, 
fumily to the individual member or the manager, 170 
ind. Uas, 279 (1), relied on, [p. 309, col. l] gi 
The mere mixture of his private income by” the - 
manager with the tavazht income, would not etiect a - 
blending 60 long as accounts are kept. : 
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, 
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S, O. A. against the decree of the District 
Court, Malabar, in A, B. No. 180 of 1936, 

Mr. P, Govinda Menon, .for the Appel- 
lants, À = 3 


nah 


Messre. Srinivasaraghavan and Thaya- 
garajan, for the Respondents. 


_ dudgment.—The question for decision 
in this second appeal is whether the suit 
Pandikasala, that is the warehouse, was the 
separate property of one Kunhi Tharuvaji 
Haji or the property of defendant No. 1's 
tavazht. The site of the said warehouse 
together with certain buildings thereon 
Were purchased on January 15, 1912, by 
Poovanthankandi Hassankutti Company of 
which Kunhi Tharuvaji Haji was a partner, 
After the purchase, the firm also effected 
certain improvements. The firm closed its 
business in or about 1916. The accounts of 
the said business were looked into and a 
deed of dissolution was executed between 
the partners in or about January 1920, as 
evidenced by Ex. K. Under the deed of 
dissolution, the site of the warehouse and 
the buildings thereon were allotted to the 
share of Kunhi Tharuvaji Haji. It was 
stated in the deed that a sum of Rs. 4,600 
was due . 

“being the balance due to him after deducting the 
receipts and expenses from and out of the total 


sums due to him for his share of the profits and 
assets, 

and there wasa covenant by the partners 
to the following effect : 

“We have also authorized No. 2(Kunhi Tharuvaji 
Haji) to hold possession of the said properties 
and to create alienations in respect thereof as he 
pleases," 


Subsequent to the acquisition of this 
property, Kunhi Tharuvaji Haji demolished 
certain structures and built the suit Pandi- 
kasala at a cost of over Rs, 3,000, He 
appears to have been letting it and realiz- 
ing income therefrom. In 1929 he let it to 
plaintiff No.1. Inor about October 1929, 
K. T. Haji died and disputes arose between 
his wife and children and the tavazhi in 
regard to the title to the property, On 
March 5, 1930, Abdullah, the then karnavan, 
Sent a registered notice to the plaintiff 
claiming the property as tavazht property. 
A similar notice was given by the wife and 
children claiming the property as the sole 
prcperty of K. T. Haji to which they were 
entitled to succeed as his heirs. In conse- 
quence of the disputes thus raised plain- 
tiff No. 1 filed an interpleader suit on De- 
cember 19, 1932. Defendant No. 1 was 
impleaded as the karnavan of the tavazhi, 
Abdullah having died in the meanwhile, 
defendants Nos. 2,3 and 4 being the sons 
and defendant No. 5 being the wife of 
K. T. Haji. Defendant No. 2 died subse- 
quent to the institution . of the suit and 
his wife was added as defendant No, 6. 
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Defendants Nos. 3, 4 and 5 weré subse" 
quently transposed as supplemental plain“ 
tiffs Nos. 2? to 4in the suit. Both the wife 
and children and defendant No. 1 filed 
statements asserting their respective claims 
to the property. Tne said Tharuvaji Haji 
was karnavan of his tavazhi for several 
years upto the date of his death. It is 
conceded that while he was the karnavan 
he was allowed to carry on separate trade 
and have separate acquisitions. Similarly, 
his brother Abdullah was allowed to do so. 
This fact was admitted in a family karar 
Ex. G dated June 9, 1911, between the 
members of the family. On the date of 
the said karar, K. T. Haji was the karna« 
van. He was party No.1 to the deed and 
his brother Abdullah, party No. 2 In 
regard to the firm of Assankutti Com- 
pany, within K. T. Haji was a partner, 
there occurs the following recital : 

“The assets that may be found as due to No. 1 
in respect of the partnership trade carried on. by 
No. 1 under name of Kelluvalappil Assankutti 
Haji and Oompany and in respect of the trade 
carried on by him under the name of Mukkathum. 
prath Poovathankutty Assankutti Company from 
the self-acquisition of No. 1.....As regards the 
property and assets belonging to No. 1 as his own 
as mentioned above, No. 1 has executed a will 


bequeathing the said property and assets to be 
enjoyed by his wife and children after his death,” 


A similar recital was made in regard to 
No. 2, Abdullah, to the effect that he was 
carrying on a partnership business with 
one Mammad Kutti Haji and that the 
assets of that trade form his self-acquisl- 
tion and that he could deal with them as 
he pleased, The will referred tois Ex. H, 
dated June 9, 1911, wherein K. T. Haji 
has stated that the partnership trade carried 
on by him is his own and he has stipulated 
that al] the assets, goods and properties 
which will pertain to his share would go 
to his wife and children after his death. It 
is thus clear that the family recognized the 
assets of the individual trade carried on by 
both K. T. Haji and Abdullah as their 
own and the acquisitions made therefrom 
were the properties wherein the tarazht 
had no concern. It is also admitted that 
even after the dissolution of the said 
Agsankutti Company, K. T. Haji up, to the 
date of his death was carrying oD indepen- 
dent trade and having separate moneys of 
his own and the family claimed no sort of 
concern or interest therein. In his deposi- 
tion defendant No.1 makes the following 
admission ; 

“The trades which K. T. Haji had in partnership 
in Assan Company and other Companies were hia 
own, None of the trades in which he had interest 
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was tavazhi trade. We were not taking part in 
that trade.” 

The main ground on which defendant 
No. 1 claimed the property for the tavazhi 
was that though the trade carried on by 
Assankuiti Company was a trade in which 
the tavazhi had no interest, still a greater 
portion of the money, namely a sum of 
Rs. 3,600, was tavazhi money and therefore 
the acquisition itself by K. T. Haji was for 
the tavazht and also the moneys expended 
for the re-building and the ccns!ruction of 
Pandikasala were tavazht moneys, because 
K.T. Haji as karnavan was having consi- 
derable family income in his hands. The 
learned District Munsif on a consideration 
of the entire evidence and the probabilities 
of the case negatived the contentions of 
defendant No. 1, declared the property to be 
the separate property of K. T. Haji and 
gave appropriate reliefs by way of posses- 
sion and payment of rent to plaintiffs Nos. 2 
to 4. The learned District Judge reversed 
this decision holding that the property 
must be deemed to be the tavazhi pro- 
perty. To say the least the judgment of 
the learned District Judge is unsatisfactory. 
He purports to decide the case on certain 
assumptions of fact and on certain pre- 
sumptions of law without reference to the 
actual facts proved or established in the 
case. In para, 8 he observes thus: 

“Tt is true that he (K. T. Haji) was a partner in 
the firm in his personal capacity and not as 
karnavan of the tavazhit. But Ex. K shows that 
as such partner he was entitled only to Rs, 1,112 
for his share of the partnership. But the amount 
shown as due to him from the firm was Rs, 4,600. 
The balance was obviously money due to the 
tavaghi.” 

It has been frankly conceded by Mr. 
Thiagarajan that Ex, K does not support 
this statement and therefore there is no 
warrant for this assumption of the learned 
Judge. Again, the learned District Judge 
observes thus : 

“The appellant's first contention is that a major 
portion of the sum of Rs. 4,600 found due to 
K. T. Haji from the firm was tavazht money and 
hence the site of the plaint warehouse and the 
structures thereon, which were allotted to him 
under the deed of dissolution, should belong to the 
tavazhi, The account books of the firm (Exs. 7 to 
18) bear out this contention.” i 


This assumption also is wrong. There is 
absolutely no document to show how this 
sum of Rs. 4,600 was arrived at. Exs. 7 to 
16 do not all relate to the books of Assan- 
kutti Company ; only Exs. 7 to 13 relate 
tothe said Company. But even the said 
books are not complete. It does not appear 
from those books nor from any books pro- 
duced by defendant No. 1 ‘that a sum 
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of Rs. 3,600 out of Rs. 4,600 represented 
tavazhi money. So far as regards assump- 
tions of fact. Coming now to presump» 
tione of law, the learned District Judge 
observes thus : 

“After the dissolution, as is seen from Ex. O, 
K. T. Haji spent about Rs. 3,810 for the construc-. 
tion of the plaint warehouse, The question is 
whether this amount represents tavaeht money or 
his private funds, It is admitted now that K, T, 
Haji had large private funds and wasable to com- 
mand tbe money required for the construction of 
the warehouse. But it is also admitted that he 
was the karnavan of the tavazhit and that he was 
in possession of tavazht money.....-..In this state 
of the evidence, the necessary legal presumption 
is that the plaint property is prima facie a 
tavazhi asset. The presumption is liable to be 
rebutted by the production of evidence to show 
that the deceased in fact utilized only his private 
funds for the construction of the building < .....4. 
They (defendants Nos. 2 to 4) having failed to 
establish that the private funds of the deceased were 
utilized for the construction, the ordinary presump- 
tion must prevail, and it must be held that the 
plaint building was constructed with tavazht funds.” 


The learned District Judge has mise 
directed himself to the presumptions of 
law which should govern this case. There 
is no presumption that when a family is 
joint, it possesses any joint property or 
that all the property possessed by it ‘is 
joint property. When a property stands in 
the name or is in tbe possession of a meme 
ber of a family, it is incumbent upon those 
who assert that it is joint family property. 
to establish it, Where it is proved or 
admitted that a family possesses sufficient 
nucleus with the aid of which the member 
might have made the acquisition, the law 
raises a presumption that itis joint family 
property and the onus is shifted to the 
individual member to establish that the 
property was acquired by him without the 
aid of that nucleus, Whether the presumpe 
tion should be raised and the burden of 
proof should be shifted at all and what 
weight should be given to the said pree 
sumption depend on the facts and circume 
stances of each case. The presumption 
aforesaid is one which the law raises where 
nothing is known except the bare fact ofa 
nucleus and the acquisition, But there are 
cases where the presumption is not allowed 
to be raised. For example, in Bengal 
insurance and Real Property Co., Ltd., Cale. 
cutta v. Velayammal (1), the question was 
whether the money due under a Life Insure 
ance Policy belonged tothe member who 
insured it orto the joint family and the 
contention raised on behalf of the joint 
family was, he had enough joint family 

(1) 1 L R (1937) Mad. 990; 170 Ind, Oas. 2798; AIR 
‘a Mad. 571; (1987) M W N 303; 45 LW 616, 1ORM . 
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money in his hands wherewith he could 
have paid the premia. It was held in 
that case that as he had also money 
available from private sources to enable 
him to-pay the premia, the presumption 
is that the assured paid the premia out 
of his own money and it was his separate 
property. .Where, again with the consent 
of the members of the family, an individual 
member including a manager is allowed 
to have separate trade and acquire pro- 
perties, the presumption ought to be that 
the property acquired in the name of the 
individual member is separate property 
even though he might have moneys of the 
Joint family in his hands. Is is not enough to 
show that he hadfamily money in his hands 
wherewith the acquisition might have been 
made. It is not even enough to show 
that the family moneys were utilized in 
the business. When members of a family 
allow a Manager or an individual member 
to acquire property separately with full 
knowledge that he has joint family moneys 
in~ his hands, it may well be that 
the family allowed him to use those 
moneys, but profits or property acquir- 
ed therefrom for himself cannot be 
claimedj as joint family property, though 
the member may be accountable to the 
family for the moneys so utilized. Such 
Moneys would be in fact advances or 
loans made by the members of the family 
to the individual member or the manager. 
In this case the individual members in- 
cluding every successive manager were 
allowed to carry on their own trade. Defen- 
“dani No. 1 admits that he is carrying on his 
Own trade. 

So far as the original acquisition is con- 
cerned, namely the acquisition of the site 
on which the Pandikasala was built, it was 
Out of partnership funds and therefore it 
was partnership property. But the conten- 
tion urged is that tne acquisition under 
the deed of dissolution by K. T. Haji 
must he deemed to be the family property. 
Ex. K itself is against this contention. 
T'he property was allotted to K. T. Haji as 
his share of protits and assets. Prima facie, 
therefore it would be his individual pro- 
perty. Further the clause which states that 
K.'1. Haji can hold possession and create 
alienationsin respect thereof as he pleases 
seems unmistakably to indicate tnat he 
took it as his own property and not on 
behalf of the family. But it is urged that 
a- considerable portion of the sum out of 
Rs. 4,604 for which the property was allotte 
ed represented tavazhi money and there- 
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fore it must ba presumed that he intended 
to take the property for the tavazhi. As [I 
have already stated, there is no warrant for 
this assumption and I think the learned 
District Munsif was correct in stating that 
the contention is not supported by any 
positive evidence and does not deserve any 
consideration. What is urged is that both 
in regard to the acquisition and in regard 
to the subsequent construction hs was 
mixing tavazht moneys with his own 
moneys and it was incumbent upon him 
to have Maintained separate accounts so 
as to indicate without any possibility of 
doubt what moneys were utilized by him 
either for the acquisition or for the construc- 
tion, and as he has failed to do so, it must 
be presumed that it was the tavaeht income 
that contributed to the purchase and the 
construction. It will be seen that so far 
as the tavazht books are concerned, they 
were not produced by defendant No. l. 
The learned District Munsif says that so 
far as the account books for the relevant 
period are concerned, they must have 
come into the possession of the next 
karnavan Abdullah. The income and the 
expenses of the tavazht would find a place 
in those accounts. From the sppression of 
the said accounts by defendant No. 1 in 
view of the admissions made by him that 
the concerns in which K. T. Haji was 
engaged are his own, the Oourt is entitled 
to draw the inference that the contention 
now put forward by him is not true. 

The learned District Judge curiously 
enough would make no reference to the 
non-production by defendant No. 1 of 
tavazhi books forthe relevant period, So 
far as the account books relating to private 
earnings maintained by K. T. Haji himself 
are concerned, all the relevant books are 
not produced, But if the books separately 
maintained by K.T. Haji in respect of his 
private earnings were the only books on 
which reliance could be placed, there may 
be considerable force in the observation of 
thelearned District Judge that from the 
suppression of those books an adverse in- 
ference can be drawn against the case of 
the plaintitis. But where the material books 
are the bodks of the tavazhi and they ° 
have not been produced, I think no infer- 
ence adverse to the plalntifis can be drawn. 
Again, all the relevant books of Assankutti 
Company are not available and ıt is not 
possible to know with whom the said books 
are, because so far as the collection of 
debts or outstandings and payment | 
of debts are concerned, it was left to 
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. cneof the partners of the firm of Poovathan- 
kandi Hassankutti. Therefore from the 
accounts produced on either side, itis not 
possible to state whether there was net ine 
come from the tavazhi available from which 
_ a presumption can be drawn that the suit 
_ Property could have been acquired and 
built from those funds, even assuming that 
such a presumption can be drawn. I shall 
- assume that it ig not possible to say whether 
' defendant No.1 is in’ possession of the 
tavazhi books or not and what the deceased 
K. T. Haji did with them, it is not possi- 
ble to predicate. But still defendant No. 1 
could have let in evidénce to show what 
exactly was the income realized from the 
tavazhi property, what were the outgoings 
therefrom, that is repairs, taxes, etc., and 
“what were the expenses for the mainten- 
ance of the family and what was the net 
income available. No attempt has been 
made by defendant No. 1 with regard to 
that excepting by way of his oral statement 
that the family gets Rs. 2,500. ‘But a perusal 
of his evidence shows that his statement 
that the tavazhi had an income of Rs, 2,500 


‘cannot be accepted as correct. He says: 

“I am keeping accounts: It will show that the 
tavazhi has an income of Rs, 2,500. I cannot Bay 
exactly what revenue is payable. or jenmi's rent or 
income-tax. I cannot say what will be the expenses 
in connection with the properties, I have debts on 
account of my trade, After I became a karnavan, thera 
wasa decree to the extent of Rs. 800 against the 
tavashi." . 


If the family had a net income of 
Rs. 2,500 as he says, it is not possible to 
understand why he allowed a decree to be 
passed against the tavazhi for Rs. 800. At 
any rate it was incumbent upon him to 
establish by evidence ‘which wag certainly 
available to him what the net income of 
the family was and what could have been 
the income available in the hands of K. 
T. Haji. In the absence of such proof and 
in the face of the admission that K. T. 
Haji had large private funds of ihis own 
acquired in independent trades, the ine 
ference seems to be irresistible that the 
property in the circumstances of this case 
is the separate property of K. T. Haji and 
the finding of the learned District Munsif 
on the evidence and the probabilities of the 
case is perfectly sound. 


It is urged again by Mr. Thiay agarajan 
that the deceased K. T. Haji mixed his 
private income with the tavazhi income, 
and the presumption raised by the learned 
District Judge that he intended to utilize 
his private funds for the taz:azhi and the 
pcquisition must be deemed to be on 
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behalf of the tavazhi, is correct. Buta 
mere mixture of itself would not effect a 
blending so long as accounts are kept. ..In 
this case accounts were, kept. If the tavazhi 
books for the relevant period had been 
produced, what the family income and 
expenditure were, could have been ascer- 
tained. The books produced by the plain- 
tifs show that he was noting therein 
both his private expenditure and family 
expenditure. Sono presumption of blende 
ing cau be raised in this case. Mr, 
Govinda Mencn does not controvert the 
position that K. T, Haji was accountable 
tothe family for any moneys retained by 
him during the course of his managenient 
and if itis shown that any portion of the 
moneys went towards the purchase or the 
reconstruction of the suit property, the 
tavazht might have a claim against the 
assets of K. T. Haji in the hands of plains 
tiffs Nos. 2 to 4 and defendant No. 5. I do 
hot propose to go into those questions 
because all the evidence is not available 
before me on which to pronounce an opi- 
nion. It is open to the tavazhi, if they can, 
to prefer any claim they may havé against 
the legal representatives of K.T, Haji. 

I therefore allow the second appeal, set 
aside the decree of the learned District 
Judge and restore that of the learned ,Dis- 
trict Münsif, but, as plaintiffs Nos. 2 “to 4 
were also'at’ fault in'not producing all the 
account books in their possession or in not 
sufficiently accounting ‘for their non-pro- 
duction.” I direct both the parties to bear 
their own costs of suit. But defendant 
No. 1 will pay Rs. 21+8-9, the costs, 
directed to be paid to plaintiff No. 1 by 
the learned District Munsif. Leave- to 
appeal refused. ` 


ND. Appeal allowed. 


LAHORE HIGH COURT 
Oivil Revision No, 44 of 1939 
May 5, 1939 
DALIP SINGH, d. 
MOHAMMAD RAMZAN-—PLAINTIFR 
l —PRTITIONER 
versus : 
MOHAMMAD AKBAR—DBPFENDANT . 
— RESPONDENT 


Practice—Suit dismissed without considering whe-. 


ther payment of costs will not meet situation—Pro- 
priety—Duty of Court. 

It is deprecable to dismiss sujt without consider- 
ing whether payment of costs will not meet situa: 
tion as regards opposite party. 

(Duty of Court stated,} 


5 
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O. R. from an order of the Subordi- 
nate .Judge, Third Olass, Qujjar Khan, 
dated October 25, 1938. 

Mr. Shamair Chand, for the Petitioner. 

Order.—I deprecate dismissal of suits 
without considering whether payment of 
costs . will not meet the situation so far 
as the, opposite side, if any, is concerned. 
As regards the Qourt itself, the Courts 
should be anxious to see that litigants 
obtain justice without being hampered by 
rules of procedure, unless such are impera- 
tive or there is contumacious obstruction 
or deliberate delay with a view delibe- 


rately to lenghten proceedings. I. accept 
the petition and restore the suit. No order 
as to costs. 

D. Petition accepted. 


BOMBAY HIGH COURT 
First Appeal No. 283 of 1936 
f July 19, 1933 
BROoMFIELD, AG. O. J, AND BEN, J. 
GQULABOHAND RAYCHAND— 
DEFENDANT—APPRLLANT 
veTsus 

NARAYAN MOTIRAM TELI— 

| PLAINTIFF-— RESPONDENT 

Dekkhan Agriculturisis' Relief Act (XVII of 
1879); 3.°2—Trader, when comes within definition of 
agriculturist —Deed—Construction~—Sale or mortgage 
Determination of. 

In order tocome within the definition of an 
agriculturist, a trader must engage in agricultural 
labour personally to such an extent that it may 
reasonably be said of him that he has two occupa- 
tions, agriculture as well as trade. 131 Ind. Oas. 
895 (1) and 145 Ind. Cas. 563 (2), relied on. 

Where a question is whetber a transaction is a 
sale or a mortgage the question for decision is 
whether the ostensible sale is a pretence or a 
reality, and that is to be determined by the 
construction of the document with the help 
of the surrounding circumstances. Gross in- 
adequacy in the consideration is one of the tests 
for determining whether a transaction isa sale or 
a mortgage. The mere fact that the sale-deed states 
that if the vendee wants to sell the property pur- 
chased, in future he should first ask the vendor and 
then sell it, does not convert the transaction into 
& mortgage. If the amount due tothe vendee, that 
Is to say, the consideration for the sale-deed was 
treated as a continuing debt—and the best evidence 
of that would be the fact that interest was paid 
upon the amount of the debt—then there would be 
strong grounds for holding that the transaction was 
a Mortgage and not a sale. 


F. A. from the decision of the First 
Olass Sub-Judge, Bijapur, in Suit No, 441 
of 1934. 


Messrs. G. P, Murdeshwar and D. D. 
Yennemadt, for the Appellant. 
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Mr. R. A. Jahagirdar, Government 
Pleader, for the Respondent. 


Broomfield, Ag. ©. J.—This is an 
appeal from a judgment of the Firat Olass 
Subordinate Judge, Bijapur, disposing of 
two companion suits brought by the plaintiff- 
respondent. The plaintiff is or was an 
oil merchant. For the purposes of his 
trade he used to borrow money from the 
defendant-appellant shop. He became 
heavily indebted to the defendant who 
brought a suit on 4 promissory note and got 
the plaintiff's immovable property in Bija- 
pur attached before judgment. Then the 
parties came together aud there was a 
settlement. The dispute is as to the nature 
of this settlement and what the intentions 
of the parties were, but there is no doubt 
about what they purported to do. The 
plaintiff executed two sale deeds, Exs. 36 
and 3/, dated March 10 and 14, 1931, by 
which he purported to sell his properties 
in Bijapur out and out for Rs, 11,000 and 
Rs, 800, respectively. The deeds were 
registered. on March 14,.andthey admittedly 
formed part of one transaction. On March 
11, the plaintif executed a rentenote 
agreeing to pay Rs. 73 a month as rent 
for the two properties excluding a portion 
of one which was leased to one Ohbhotu. 
The latter attorned to the defendant. The 
plaintiff brought separate-suits in respect of 
the two sale deeds praying for a declaration 
that the transactions. were really mortgages 
and for accounts on that footing. The two 
suits were consolidated by consent and 
disposed of by one decree. 

Lhe trial Judge held that the plaintiff 
was an agriculturist and that in any case the 
circumstances showed that the transaction 
was a mortgage. The question of the 
amount due from the plaintiff to the 
defendant at the date of the sale deeds was 
referred to arbitration. ‘The arbitrators 
found that the consideration for tne two 
sale deeds was Rs, 8,32:+12 0 made up of 
Rs. 4,942-13-3 principal and Rs. 3,379-14-9 
interest. Tne trial Oourt accepted this 
figure, and after taking accounts up to the 
date of the suit, made a decree that the 
sum of Rs. 7,419 was due as a mortgage 
debt on the two deeds in suit up to the date 
of the decree and that the plaintiff should 
pay this amount by annual instalments of 
Rs. 900. Tne defendant has appealed, and 
the issues in the appeal are: 

“(1) Whether the plaintiff was an agriculturist at 
the date of the transaction, and 


(2) Whether the transaction evidenced by the 
two sale deeds was one of mortgage or sale,’ 
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The plaintiff seeks to bring himself 
within that part of the definition of an 
agriculturist in s. 2, Dekkhan Agriculturists’ 
Relief Act, which says that an agriculturist 
means a person who ordinarily engages 
personally in agricultural labour, It seems 
probable that the intention of this part of 
the definition was to include agricultural 
labourers as distinct from owners or occu- 
panis of agricultural land. it has been 
held, however, that a trader may come 
within this part of the definition. In 
Sahu Bala Jambhalee v. Narayanshastry 
(1) Madgavkar, J. said that the word 
“ordinarily” does nct mean solely or mainly 
but regularly and habitually and not 
casually. In Ramchandra Atmaram Khan- 
kar v. Tukaram Nana Nikte (2), B. J. 
Wadia, J. said that the word “ordinarily” 
shows that it is only a bona fide agriculturist 
who comes within the definition, and though 
the word does not mean solely, the definiticn 
does not cover the case of a pereon who 
leaves his usual avocation and only tem- 
porarily engages personally in agricultural] 
labour. In order that a trader may come 
within the definition, it must be an 
appreciable amount of. work which he 
engages in, and not merely some casual 
or desultory work in fields. Putting it 
another way, I think one may say that 
in order to come within the definition, a 
trader must engage in agricultural labour 
personally to such an extent that it may 
reasonably be said of him that he has 
two occupations, agriculture as well as 
trade. 


‘The plaintiff has produced extracts from 
the Record of Rights which show that 
from the year 1930-31 onwards, he has 
taken one or two fields in villages as a 
tenant. It is not suggested that he had 
apy connection with agriculture prior to the 
years 1930-31, and these revenue papers in 
themselves do not show that he engaged 
personally in agricultural labour in and 
after that year. He has, however, examined 
& witness, Bhimappa, who says that five 
years before he gave evidence, which 
would be about 1931, the plaintiff was 
cultivating a field of one Ramappa near the 
land belonging tothe witness, that he owned 
two bullocks and that he was personally 
working in the land. Evidence of this 
kind “could hardly be regarded as sufficient 
to show that the plaintiff was an agricul- 

(1) 33 Bom, L R 476; 131 Ind. Cas. 895; A I R 1931 
Bom, 284; 55 B 411; Ind. Rul. (1931) Bom. 319, 


(2) 35 Bom, LR 715; 145 Ind. Oas, 563; A I R 
1933 Bom, 374; 58 B58 6 RB 92, 


GULABOHAND RAYOHAND v. NABAYAN Motigam (BÖM.) 


18610 


turist within the definition at the material 
time, even if there were nothing to rebut it; 
but we find that in certain’ proceedings 
taken by the defendant for recovery of 
rent in 1933, in order to avoid the attach- 
ment of this property, the plaintiff made au 
affidavit in which he stated that.he was 
trading in oil on a large scale, that he had 
a big shop for the purpose, that he had 
dealings with big merchants, that he paid 
Rs, 156 as incomestax, that there were 
outstandings due to the shop of a consider- 
able amount, and that he had valuable 
immovable property. In both the sale 
deeds with which we are concerned, the, 
plaintiff allowed himself to be described*" 
as a trader, In his evidence in the suit he” 
admitted that he was trading in oilon 4 
considerable scale, that he had rented a 
building for Rs. 1C0 ayear and had engaged 
two gumastas ona pay of Rs. 150a year 
and Ks, 60 a year. His case is that he took 
to agriculture because he was losing money 
over the oil trade, but he has not supported 
that case by producing anything in the 
nature of accounis or dccumentary evidence. 
Under the circumstances we are’ unable 
to hold that the plaintiff at the material 
time was ordinarily engaging perscnally 
in ¢gricultural labour, and we-must find 
that he has been wrongly held to have been 
an agriculturist. 5 Weta 

However, in the circumstances: of this 
Case, it does not really make a great.deal 
of diference whether heis held to be an 
agriculturist or not. If he had been an 
agriculturist, he might have taken advan- 
tage of s. 10-A, Dekkhan Agriculturists’ 
Relief Act, and adduced oral evidence to 
show that there was an oral agreement 
between him and the defendant to treat 
the suit transaction as a mortgage. But 
a8 a matter of fact, he has not adduced 
any evidence on this point beyond his own 
statement, and on that it is quite impossible 
to rely. Now, asto Issue No. 2, Patkar, J. 
said in Kuppa Krishna Hegde v. Mhasti 
Goli Naik (3) the question: for deci- 
sion in a case of this kind is whether the 
ostensible saleis a pretence or a reality, 
and that is to be determined by the con- 
struction of the document with. the help of 
the surrounding circumstances. In the 
present case, the construction of the two 
documents cannot assist the plaintiff in the 
least. No plainer language could possibly 
have been used to show that the transaction 
was a sale and nothing else. In Ex. 56 we 


(8) 33 Bom, LR 633; 134 Ind. Cas, 337; A IR 1931 
Bom, 371; Ind. Rul, (1931) Bom, 449, 
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find the. plaintiff subscribing to these state- 
ments : 

“I have sold to you the said property by way of 
absolute sale .. -- You are at liberty to make vahi. 
wat of the same in your right as a permanent owner 
(nirantar malki hak), and should do the vahiwat 
from generation to generation. Neither myself nor 
my heirs have any right whatever from to-day on 
the said property and the absolute (sampurna) owner- 
ship rests with you only. You are the malak to 
make vahiwat or arrangement in any way you like,” 

Similarly, in Ex. 37 we have these 
recitals : l 

“I have: absolutely sold to you-of my own free 
will the above described house... ...... You should 
enjoy it from generation to generation by virtue of 
permanent malki hak. By reason of this sale myself 
and my heirs have ceased from this date to have 
any right over the said house, and the full ownership 
thereof is yours. You are the malak to make vahi- 
wat in whatever way you like,” = 

Obviously therefore the plaintiff cannot 
darive any benefit from the constraction of 
the deeds, and in order to show that the 
transaction was really a mortgage and not 
a sale, he must satisfy the Court from the 
suprounding circumstances that the parties 
did not mean what they said. It has been 
pointed out as a circumstance in favour of 
the plaintiff that when Ex. 37 was regis- 
tered, the Registrar made this endorsement: 

Execution is admitted hy Narayan Moti- 
ram Teli (3. e, the plaintiff). He says that 
lt is conditional sale deed (mudatikraya),” 
Whether by describing Ex. 37 as a condi- 
tional sale deed the plaintiff meant that 
he thought it was a mortgage is not clear, 
But, in any case, this endorsement is only 
evidence of a statement made by the 
plaintiff and does not in any way show 
that there was an agreement by the defene 
dant that the sale was to be treated as a 
mortgage. Nosimilar endorsement by the 
Registrar was made in the case of Ex. 36. 
This sale deed, which is the principal one, 
contains, however, a Clause on which the 
oars has laid some stress, and that is 

18 | 

“Ifyou want to sell the property in: futur 
should first ask me and then ael] i Because. if it 
becomes possible for me by any fortunate circum- 
stance to purchase it, I shall purchase it from you 
for the abovesuid amount (the abovesaid amount 
being Rs. 11,000). For this you should wait only 
for.four years and thereafter you may do whatever 
you like,” 

But it is impossible to argue that this 
provision in the sale deed converts the 
transaction into a mortgage. It is in fact 
Inconsistent with the transaction being a 
mortgage, and it does not really give the 
plaintiff a right to repurchase. All that 
it appears to mean is that if within the 
period of four years the defendant desired 
to sell the property, the plaintiff had a right 
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of purchasing back the property at the 
price of Rs. 11,000. The strongest point 
and indeed the only really strong point in 
favour of the plaintiff is the fact that the 
greater part of the property was allowed 
to continue in his possession for a rent of 
Rs. 73 a month. There is some reason to 
suppose that this was a higher rent than 
the property would have fetched in the 
ordinary way. The defendant's munim, 
who was examined as a witness, has stated 
that the property covered by Ex. 36, 
excluding the portion cecupied by Obhotu, 
was fcrmerly capable of yielding a rent of 
Rs. 700 a year, although owing to the fact 
that rents had fallen by 50 per cent. at the 
time he gave evidence it was only produce 
ing Re, 325 a year. But the fact that the 
rent appears to have been high in itself 
proves nothing; for, it may well be that 
the plaintiff was anxious to continue in 
occupation whereas the defendant would 
have preferred to have possession himself. - 
It would be avery different matter if there 
were reasons to suppose that the rent was 
fixed at the rate of Re. 73 a month to cor- 
respond with the rate of interest agreed on 
the amount due to the defendant. If the 
amount due to the defendant, that is to say, 
the consideration for the sale deeds, was 
treated as a continuing debt—and the best 
evidence of that would be the fact that 
interest was paid upon the amount of the 
debt—then there would be strong grounds 
for holding that the transaction was a mort- 
gage and not a Bale. 

Unfortunately, the evidence on this point, 
when examined, is not at all satisfactory. 
The plaintiff's story is that the agreed rate 
of interest was six per cent. If that were 
so, the rent of Rs. 73 per month would have 
no connection with the rate of interest at 
all. The plaintiff has also said that although 
the agreed rate of interest was gix per cent. 
when the calculation was made for the pure 
pose of rent, it was fixed at nine per cent. 
There seems to be no sense in that story. 
If rent was paid by way of interest at all, 
it must have been paid at the agreed rate. 
But even if we take it that the agreed rate 
was nine per cent, that would not come 
exactly to Rs. 73. According to the plainte 
iff's statement, when taking the rentenote 
interest was calculated at nine per cent. on 
Rs. 11,000 and Rs, 800 less Rs, 200 of 
Ohhotu’s rent. According to that the 
amount of interest would be Rs. 862 per 
annum. That works out at a little less 
than Rs.72 per mensem. Why the odd 
figure of Rs, 73 -per mensem was selected, 
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we do not know. But, at any rate, it is 
‘Impossible to say that it was selected be- 
cause it corresponded to nine per cent. 
interest on the consideration for the sale 
deeds. There seems to be no reason why, 
if the calculation was made on this basis 
at all, it should not have been made cor- 
rectly. We cannot therefore see any real 
ground tosay that the rent represented 
interest, and if not, then thereis no evie 
dence of a continuing debt at all. The 
plaintiff's khata in the defendant’s bocks 
was admittedly closed, and as far as we can 
see, it would not have been possible for the 
defendant to recover his moneys, 

_ There are two cther matters which may 
be mentioned in connection with this part 
of the case, although no detinite argument 
was founded upon them. As I have said, at 
one stage of the case the parties agreed to 
submit the question of the amount of con- 
sideration to the decision of panchas. But 
.4s appears from Ex. 57, tbis was done en- 
tirely without prejudice, and it cannot be 
inferred that the defendant had abandoned 
any part of his case. This document, which 
is the submission to arbitration, says that 
after. examining the accounts and taking 
the evidence, the panch should inform the 
Court as to the. amount that was due to the 
defendant from the plaintiff for principal 
and interest on the date on which the sale 
deeds in suit were executed, and that to the 
amount thus determined the plaintiff and 
the defendant would give their assent. But 
it provides further as follows : 

“All the other matters in dispute between the par- 
ties are to be decided by the Court; and in the 
event of the Oourt thinking it necessary to deter- 
mine the amount of the plaint’ transaction, the 
Court should accept the amount intimated by the 
panch.” 

“Then it might perhaps be suggested that 
as the arbitrators found that the considera- 
tion. was really only Rs. 8,322 instead of 
Rs. 11,800, the consideration for the sale 
was inadequate. It has been held that gross 
inadequacy in the consideration is one of 
the tests for determining whether a trans- 
action is a sale or a mortgage. But the 
plaintiff has told us in his evidence that he 
purchased one of the properties for Rs. 7,500 
in 1925 and the other for Rs.775 in 1929. 
That is almost exactly the amount found 
due by the arbitrators,, The plaintiff has 
alleged, no doubt, that he had spent 
thousands of rupees on improvements, but 
he has produced no evidence of this beyond 
his own word, and there is no evidence 
éither of any increase in the value of the 
property since the date of his purchase. So 
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that-even if the figure found by the: arbi- 

trators be accepted as the real consideras 

tion for this transaction, it is impossible to 

say that the consideration was grossly ine 

adequate, the plaintiff having received 

practically the same amount as he paid for 
the property. On the whole, we think that 

the ‘only possible conclusion is that the 

plaintiff sold his property out and out. He 

was in financial difficulties, and it may. be 

that the defendant drove a hard bargain, 
although there is no ground for thinking 

that it was-in any way an unconscionable’ 
bargain. It is quite impossible to hold on ` 
the evidence in this case that there was’ an 

agreement between the parties to treat the.. 
transaction as a mortgage, 

In one paragraph of the plaint the plainte 
tiff alleged that the defendant had taken 
advantage of the helpless condition of the 
plaintiff and obtained the sale-deeds by 
undue influence. The case is hardly con- 
sistent with the case that there was a 
mutual agreement to treat the transactién 
as a Mortgage and not a sale. Moreover, if 
the plaintiff desired to press this allegation, 
he should have asked for an issue to be 
framed on the point, but no issue was 
framed, and the plaintiff in his evidence 
has made no serious attempt to show, and 
certainly he has not succeeded in showing, 
that there was any such thing as undue. 
influence in the matter. The learned Advo-’ 
cate for the plaintiff-respondent at the con- 
clusion of his argument asked that even if . 
the Court is unable to treat the transaction ` 
asa mortgage, the plaintiff might be allow.’ 
ed to’convert the suit from a suit for. 
redemption of a mortgage into one for’ 
enforcing the claim to repurchase the prye' - 
perty Underthe clause in Er. 36 to which’, 
reference has been made. He urges, mores . 
over, that the plaintiff should be permitted 
to repurchase. the property not for the. 
amount of consideration shown in Ex. 36. 
but for thé amount found due ‘by the arbi- .. 
trators. Reliance is placed on the fact that 
in his memorandum of appeal the defend-.. 
ant has stated that he does not claim: 
possession, and his learned Advocate’ has” 
admitted that he is prepared to reconvey :. 
the property provided he is paid the amount ` 
stated in the sale-deeds.. Mr. Jahagirdar's 
request really amounts to this, that’ accounts 
should be taken ofthe amount really due 
from the plaintiff at the date of the sale 
deeds and at the date ‘of the decree. But 
there is no legal basis on which accounts 
can be taken, as. we have decided that the. 
plaintiff was not an agriculturist and the: 
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transaction in suit was a sale and nota 
mortgage; and there isno object in allows 
ing the suit to be converted into another 
kind of suit, because the plaiùtif has no- 
thing to- rely upon except the clause in 
Hix, 36, and that merely gives the plaintiff 
an Option to re-purchase the property for 
the amount ‘‘abovesaid,” that is to say, 
Rs. 11,000. Whether the defendavt is wille 
ing to reconvey and what consideration he 
is willing to accept are matters for arrange- 
ment. between the parties themselves, and 
the -plaintiff has no legal right to any order 
in that connection in this suit, The appeal 
must be allowed and the plaintiff's suit 
dismissed with costs in both Courts. 


8, Appeal allowed. 


LAHORE HIGH COURT 
Second Appeal: No. 1513 of 1937 
January 31, 1939 
DALIP SINGA, J.- 

Mst. DURGA DEVI AND ANOTAHHR— 
< PLAINTIPFS— APPELLANTS 

i versus ` 
DALIP SINGH AND oņages—DEPENDANTS— 

RESPONDENTS ' 

Easement—Easement of passage—Person obstruct- 
ing passage by constructions—Person entitled to 
easement serving notice without following àt by 
suit or temporary tnjunction—Latier having other 
good. passage involving only short-detour—Reltef by 
way: of demolition or damages—Practice—Issue 
framed for trial Court and appellate Judge for 
opinion—Appellate Court without hearing parties 
sending issue to High Court saying that “he agrees 
with opinion of trial Court—Propriety. 

, Where a person obstructs a passage by building 
certain- constructions on it and the person enjoying 
the easement of the passage has served a notice on 
the former but has not followed it up by a suit 
ors temporary injunction, the latter’ is not entitled 
to specific relief by demolition but to pecuniary 
damages only specially when there is a perfect- 
ly good passage onthe other side which involves 
only short detour to him. 151 Ind. Oas. 193 (1), dis- 
tinguished, | ‘ 

Where .a case is remanded with an issue framed on 
which the trial Court and the Appellate Court has 
to express their opinion. The Appellate Court can- 
not send it on to Oourt saying that heagrees 
with the opinion of the trial Oourt without hearing 
the parties because a judicial opinion cannot be 
formed without hearing the parties. 


S. A. from the -decree of the District 
Judge, Ambala, dated August 12, 1937.. 


Mr. D. N. Aggarwa l, for the Appellants. 


Messrs. “Bishan Narain and Shamair 
Chand, for Respondents Nos. | and A, res- 
Fectively. es 
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Judgment.— This case was remanded 
with an issue framed on which the trial 
Court andthe learned District Judge had 
to express their opinion. The learned 
District Judge has merely sent it on to 
this Court saying that he agrees with the 
opinion of the trial Court. It is stated that 
he did not hear the parties. I would point 
out to-the learned District Judge that a 
judicial opinion cannot be formed without 
hearing the parties and that, therefore, 
his opinion is not really on the record. 
As regards the merits of the appeal the 
plaintiff relies on Pazundaung Bazaar. Co., 
Ltd. v.Hllerman's Arraccan Rice & Trading 
Co., Ltd., (1) which holds that if the plaint- 
iff has served a notice to the defendant 
but has not followed it up by a suit or a 
temporary injunction, the plaintiff is none- 
theless entitled to specific relief by demoli- 
tion and not to damages. This case differs 
from the Calcutta case Coomaree Dossee V. 
Soudaminey Dossee (2) which holds the 
opposite view, and from a Bombay case, 
Bhimaji Vasudeo v. Yeshvant Changagouda 
(3) which approves of the Oalcutta ruling. 
Each case must, however, be decided on 
its own facis and a case of air and light is 
entirely different from a case where the 
easement is one of passage, especially 
where, asin this case, there appears to be 
a perfectly good passage on the other side 
which involves only a detour of about 200 
yards at the most to the plaintiff. In the 
circumstances, therefore, I agree with the 
learned District Judge that the case is 
one for pecuniary damages and not for 
demolition. The respondent agrees to raise 
the pecuniary damages to Rs. 150 and I 
accept the appeal to the extent of altering 
the decree to one of Rs. 150 by way of 
damages. There is no order as to costs of 
this appeal, 

There is a Gross-objection by one Mangat 
Rai which L am not able to understand at 
alland which Oounsel has not seriously 
pressed. It is disinissed with costs. 


D. ; Decree modified, 


(1) A IR 1934 Rang. 141; 151 Ind. Oas. 193; 12 
R 200: 7 R Rang. 51. 

(2) 16 O 252. 

(3) A I R1929 Bom. 383; 120 Ind. Cas, 365, 31 
Bom. LE 771; Ind. Rul. (1980) Bom. 29, 
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__.PATNA HIGH COURT 
Oriminal Revision No. 576 of 1939 
December & 1939 
Daav_e, J. 
Sheikh MOHSIN AND 0OTHERS— 
PETITIONERS 
versus 
KMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), sa. 263 
(b), (£), 537, 263, 355 (1)—Date of offence not recorded 
-on prescribed form, whether vitiates trial—Value of 
property not entered —Effect—Evidence in summary 
warrant case not signed — Effect—S. 263 is exception 
to s, 355 (1). 

Failure of the Magistrate to enter the date of the 
Commission of offence in a prescribed form as re- 
quired by s. 263 (b), in a summary trial, does not 
vitiate the trial and the defect is cured by s. 537, Crimi- 
nal P. O., if such failure has not led to any prejudice 
or failure of justice. 100 Ind, Cas, 227 (1), relied on. 
123 Ind. Cas 664 (2), referred to. 

‘The trying Magistrate ought, of courge, to com ply 
with the requirements of cl. (f) of s. 263, but where 
he has the first information report, &c., in the case 
before him, it is impossible to assumethat there ig 
a ‘real defect of jurisdiction by reason of the property 
alleged to have been stolen exceeding Rs. 50 in 
value, and the mere failure to enter the value in the 
form does not suffice to raise any question of 
possible or probable prejudice or failure of justice, 
the governing factor in s. 537, Oriminal P. ©. 

(Oase-law referred to.] 

Section 263, Oriminal P, O., must be read as an 
exception to the general provision . contained in 
s. 355 (1). Moreover,even if it be assumed that this 
does not save the Magistrate from making a memoran- 
dum of the substance of the evidence of each witness, 
the failure of the Magistrate merely to sign his 
memorandum in a summary trial of a warrant case 
cannot be regarded in the absence of prejudice to 
the accused as sufficient by itself, to vitiate the con- 
viction. 100 Ind. Oas. 227 (1), applied. 65 Ind, Gas. 
546 (6), distinguished, 


-~ Or. R. against an order of the Magistrate, 


First Class, Darbhanga, dated August 19, 
1939. 


-~ Mr. Rajeshwari Prasad, for the Petition- 
ers, ; ' 


“Order. —This is an application in revi- 
sion by four petitioners who have been 
convicted under s. 448 of the I P. O., and 
sentenced, two of them to fines of Rs, 30 
each and the othertwo to fines of Rs 15 
each. The trial was summary. The petie 
tioners moved the Sessions J udge for refer- 
ring the case to this Court, and the points 
urged before him were that the trial was 
bad because the Magistrate had not complis 
ed with certain requireménts of s. 263 of 
the Oriminal P. © Olause (b) of that 
section requires the date.of the commission 
of the offence to be entered in the prese» 
cribed form, and it is pointed out that this 
was mot done. It does not seem to have 
been urged before the Sessions Jud ge that 
this defect, such as it was, had led or could 
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possibly have led to any prejudice or 
failure of justice so as to warrant the 
quashing of the conviction—a consideration 
to be borne in mind since the decision of 
their Lordships of the Judicial Committee in 
Abdul Rahman v. King-Emperor (l). 
In Emperor v. Erman Ali (2), a Full Bench 
decision of the Calcutta High Court, 
Rankin, O. J., pointed out how the Criminal 
P. C., ia a long list of imperatives like the 
word “shall”, : 

“some of which have reference to matters which are 
in no way vital andmany of which are directed to 
minor incidents of procedure. But for s. 537, there 
would be grave disadvantages in a Code which makes 
statutory so many and so various requirements. 
That section obviates the difficulty which would arise 
by reason of all irregularities bearing the character 
of transgressions of a statute.” 

The learned Chief Justice pointed out 
how, in view of difference of opinion in 
India, the Judicial Committee had in the 
Rangoon case carefully explained and ape 
plied e. 537 “for the guidance of the Courts”, 
and how that decisicn must now govern the 
interpretation of the section unless and until 
the Legislature shall see fit to amend the 
section, 

Another defect that was pointed out was 
the failure of the Magistrate to show the 
value of the property as required by cl. (f) 
of s. 263. The petitioners had been put on 
trial for offences under ss. 418, 319 and 323, 
and though they were sentenced under 
s. 448 only, the trial under s. 379 did call 
into operation cl, (f) of s. 263. Asto the 
omission to enter this detail, reliance 
was placed on Brij Nandan Pandey v. King- 
Emperor (3), a ruling (be it noticed) of 
1922, long before the decision of their Lord- 
ships of the Judicial Committee in the 
Rangoon case. Ross, J., who decided the 
case in question purported to follow the 
Queen v. Abheen Parrida (4); a case in 
which a summary conviction of theft was 
set aside because in the prescribed form fhe 
value of the stolen property was not mene 
tioned, nor did it anywhere appear what the 
value of the property alleged to have been 
stolen really was. In the case before 
Ross, J., there was a charge-sheet which 
showed ‘‘P. S. Rs, 10° and “P. R. Ra. 10”. 


from wbich it was argued that the property 

(1) 5 R 53; 100 Ind. Oas, 227; A IR 1927 PO 44: $1 
O W N271; 25 A L J 117: (192M WN 103; 38M L 
T64;8PLT155;4 O W N 283; 280r. L J 259:6 
Bur. LJ 65; 52 M LJ 585: 29 Bom. L R813;45 O'L J 
441 (P 0). 

(2) 57 O 1228; 123 Ind. Cas. 664; 34.0 W N 296; A 
I R 1930 Cal. 212; Ind. Rul. (1930) Cal. 360; 31 Or. L J 
586: 51 O L J 171 (E B). e, 

(3) 6 P L T 114; 81 Ind. Oas. 33; A I R1923 Pat. 227; 
25 Or. L J 545. 

(4) 20 W R 17 Or. 
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in respect of which the offence was: commit- 
ted was valued at’ Rs, 10. The learned 
Judge, however, found that the Magistrate 
had not directed his mind to the question 
of his jurisdiction to try the case summarily 
as being dependant on the value of the vro= 
perty stolen not exceeding Rs. 50, and in 
this view he set the conviction aside. It 
will be seen at once that thisis not what 
had happened in Abheen Parrida's case 
(4), for there the learned Judges found that 
it did not appear anywhere what the value 
of the property alleged to have been stolen 
really was, In the present care the prce 
ceedings began with a first information 
lodged with the Police by Mst. Hamnudan, 
and in this first information the offence 
complained cf is shown ag “house trespass 
and theft of grain worth Re, 5-12-0 under 
es. 448, 379, I. P. ©.” Mr. Rajeshwari 
Prasad for the petitioners has contended 
that the first information is no part of the 
record of the case. But this will be so only 
if the form prescribed under s. 263 is 
regarded as the whole record of the case for 
all purposes. A good deal of public work, 
however, is generally unavoidable before a 
Magistrate begins his trial under 
Ohap. KAJI of the Oriminal P. O., as cogniz- 
ance cannot be taken without materials, 
and unless the trying Magistrate is em- 
powered to take cognizance under s. 190 of 
the Criminal P. O. (and many Magistrates 
in this province are not), reference to papers 
other than the form prescribed unders. 263 
becomes necessary if it is desired to find out 
how the trying Magistrate came to handle 
the case at all. The learned Advocate cited 
the Crown v. Salig Ram (5) in support of the 
proposition that in a case coming under 
8. 264 of the Criminal P. O., the judgment 
and judgment alone is the only record. 
This is undoubtedly supported by sub-s. (2) 
of s. 264, and was used by the Jearned Judge 
of the Lahore High Court in support of the 
View that it is not necessary to frame a 
charge in a case tried summarily in which 
an appeal lies. But we are not concerned 
in the present case with s. 264 of the Orimi- 
nal P. C.;: to say nothing of the fact that 
even iD cases coming within that section, it 
might become necessary for. certain pur- 
poses to referin revision to the papers pres 
liminary to the summary trial. The trying 
Magistrate in the present case ought, of 
course, to have complied with the requires 
ments of cl. (f) of s. 263, but knowing as we 
do that he must have had the firstinforma- 


_, $5) 7 L 303; 94 Ind Oas. 415;8 Lah, L J 140; 27 
Or, L J 639; A I R 1996 Lah, 301; 27 P L R 265, 
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tion report, &c., in the case before him, it 
seems to me impossible to assume that there 
was areal defect of jurisdiction in the pre- 
sent case by reason of the property alleged 
to have been stolen exceeding Rs. 50 in 
value. No such suggestion was made below, 
and the mere failure to enter the value in 
the form does not suffice to raise any quese 
tion of possible or probable prejudice or 
failure of justice, the governing factor in 
gs. 537, Criminal P. C. 

Yet another defect urged on behalf of the 
petitioners is the failure of the Magistrate 
to sign the memorandum of evidence of 
each witness. In support of this is cited 
Bakkeshwar Singh v. Emperor (6), in which 
it was observed that in a summary trial 
of a warrant case the Magistrate is bound 
to make a memorandum of the substance of 
the evidence of each witness and to sign the 
said memorandum as required by cl. (2) of 
B. 355. Jwala Prasad, J., who made the 
observation referred to s. 264 of the Orimie 
nal P. C., ag prescribing the mode in which 
the record of the evidence of witnesses was 
to be prepared. But the section that 
applies in the present case is s. 263. which 
provides that in cases where no appeal lies, 
the Magistrate or Bench of Magistrates 
need not record the evidence of the witnesses; 
and as was pointed out in Satish Chandra 
Misra v. Manmatha Nath Mitra (7), this proe 
vision must be read as an exception to the 
general provision contained in es. 355 (1). 
Moreover, even if it be assumed that this 
does not save the Magistrate from making a 
memorandum of the substance of the evie 
dence of each witness, the failure of the 
Magistrate merely to sign his memorandum 
cannot be regarded, since the decision of 
their Lordships of the Privy Council in the 
case from 5 Rangoon, [Abdul Rahman v. 
King-Emperor (1)] as sufficient by itself, 
to Vitiate the conviction. 

In my opinion, the points raised on behalf 
of the petitioners are no more than irregu- 
larities which ought not to ‘ave been com- 
mitted. So far as they :nvolve definite 
breaches of the requirements of the law, 
they are to be deprecated, but “unaccom- 
panied by any probable suggestion of any 
failure of justice having been thereby 
occasioned,” they are not enough to warrant 
the quashing of the conviction, | 

The application in revision is, therefore, 
dismissed. MEA 

D. Revision dismissed. 

(6) 3 P L T322; 65 Ind. Oas. 546; 23 Or. LJ 114; 
AIR 1922 Pat. 5. 


(7) 48 O 280; 61 Ind. Oas, 846; 32 OG L J 451; 22 
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LAHORE HIGH COURT 
Second Appeal No. 225 of 1939 
May 10, 1939 
SKEmpP, J, 
ADMINISTRATOR, LAHORE 
MUNIOIJPALIT Y—Deren vant— 
APPELLANT 


VETSUS ; 
Lala JAGAN NATH~—Puatnties— 

; RESPONDENT 

Punjab Municipal Act (TII of 1911), ss. 239, 229 
—Deputy Commissioner or Commissioner, power of, 
to suspend execution of order of Committee after it 
has been carried out~Committee acting under orders 
of Deputy Commissioner, if can go behind sanction 
once given or composition once accepted for encroach- 
ment—Sub-Commiitee compounding case of encroach- 
ment on payment of penalty—Committee accepting 
payment—Committee, if bound by resolution of Sub- 
Committee. 

‘There is no distinction between suspending exe- 
cution of any resolution or order of a Oommittee 
and prohibiting the doing of an act. The Deputy 
Commissioner or the Commissioner can prohibit the 
doing of an act if it has not already been done 
and can also suspend the execution of a resolution 
or order if that order has not already been carried 
out. It is within the competence of the Deputy 
Commissioner or the Oommissioner to suspend exe- 
cution ofthe resolution passed by the Committee 
before it is carried out but not afterwards and 
their orders passed after the execution are ultra 
vires. 

A Committee acting under the orders of the Deputy 
Commissioner or Commissioner cannot go behind a 
sanction once given or composition once accepted for 
encroachments, l 

It'is within the powers of a Sub-Committee in 
a Municipality to compound under s, 229, Punjab 
Municipal Act, an offence with respect to an en- 
croachment when authorized to do so by the Muni- 
cipal Committee. Where by a resolution a Sub- 
Committee compounds a case of encroachment on 
payment of a penalty and the order is not repudiat- 
ed, by the Municipal Committee, but on the other 
hand the payment of the pefialty is accepted by 
its officer, the Committes as a whole or the Admi- 
nistrator standing in its shoes, is bound by the re- 
solution of the Sub-Committee, 171 Ind. Oas 616 
(1), 165 Ind. Oas. 856 (2) and 155 Ind. Oas. 491 (3), 
relied on. ., a: a 

8. A. from the decree of the Additional 
District Judge, Lahore, dated November 
26, 1938, 


Mr. Hamidullah Siddiqi, for the Appel- 
ant. j 
Messrs. D. R. Sawhney and J.G. Sethi, 
for the Respondent. - 


Judgment.—The following facts have 
led to’ this second appeal. [he plaintiff 
Jagan Nath sought and obtained from the 
Municipal Oommittee of Lahore permission 
_ to.re-build’ his shop in the Kanari Bazar, 
Lahore. In carrying out the building he 
made certain deviations from the sance 
tioned plan, and notice issued to him under 
8, 172 (2), Punjab Municipal Act, 1911, 


ADMINISTRATOR, LAHORE MUNIOIPALITY.v. JAGAN NATA (LAH) 


18610. 


requiring him to remove the unauthorized: 
parts of the building. This notice was 
served on the plaintiff on April 2, 1934; 
On January 12, 1935, the City. Sub-Com- 
mittee of the Lahore Municipal. Committee. 
com pounded the case on payment of Rs. 10. 
The plaintiff paid this amount on January 
18, 1935. On April 6, 1935, the Deputy: 
Commissioner suspended the execution: of 
the order of the Oity Sub-Committee ‘on` 
the ground that it was in excess of the 
powers conferred by law. On August 7, 
1935, the Commissioner confirmed the order 
of the Deputy Commissioner. The Municipal 
Committee then issued a second notice 
under s. 172 (2), Punjab Municipal Act, to 
Jagan Nath to remove the unauthorized 
structures and to take back Rs. 10. 
On this, on December 14, 1935, Jagan 
Nath instituted the present suit against 
the Municipal Committee fora perpetual 
injunction that it should be restrained 
from demolishing his structures. The trial 
Judge found that the plaintiff had made the 
following encroachments not sanctioned by 
the Municipal Committee: ; 

“(1) Extended his thara 2 inches towards the 
East on a part of the public street.. oe 
(21 Made a projection 14 feet wide over the length 
of ae house in the second storey above the public 

street. 

(3) Instead of building the first storey 12 feet in 
height he had made it 193 feet in height, 

(4) Had built a chhappar on the inter floor 


2 feet 10 inches wide on a part of the public 
street.” | i 


But the trial Judge found that the City - 
Sub-Committee was competent to.compound 
the offence, that the: Deputy Commissioner 
and the Commissioner had no power to 
suspend the execution of an order after it 
had bsen carried out, that the second 
notice issued by the Committee was ultra 
vires and that the Committee was estopped ` 
from taking further. action against the 
plaintiff. He decreed the suit. and. on 
appeal the learned Additional District Judge 
maintained his conclusions. The Municipal 
Administrator of Lahore has come here in 
second appeal, 

Two main points have been argued bes 
fore me: (1) That the City Sub-Committee . 
was not competent to compound the. en- 
croachments. Its action was not-intra vires — 
or binding on the Committee; (2).That 
the Deputy Commissioner. could suspend 
the resolution and when he had done so, 
the legal position was as if the resolution . 
had never been passed. ‘The first two . 
grounds of appeal invited attention to the 
terms of 6. 232, Punjab: Municipal Act.. 
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which runs: 

` “The Commissioner or Deputy Oommissioner 
may, by order in writing, suspend the execution of 
any resolution or order of a Oommittee, * * * or 
prohibit the doing of any Act which is aboutto be 
done, or is being done in pursuance of or under 
cover of this Act, or in pursuance of any sanction 
or permission granted by thé Committee in the 
exercise of its powers under the Act, * * *,” 

Paragraph 2 of the grounds of appeal 
takes the point that there is a distinction 
between suspending the execution of any 
resolution or order of a Committee and 
prohibiting the doing of an act. I am 
unable to see any such distinction. The 
Deputy Commissioner or the Commissioner 
can prohibit the doing of an act if it has 
not already been done and can also 
suspend the execution of a resolution or 
order if that order has not already been 
carried out. The order of the Sub-Com- 
mittee is dated January 12, 1935, and it 
was carried out on January 18, 1935. Inmy 
View it was within the competence of the 
Deputy Commissioner or the Commissioner 
to suspend its execution before it was 
carried out but not afterwards and the orders 
of the Deputy Oommissioner passed on 
April 6, and of the Commissioner passed 
on August 7, 1935, are ultra vires, The 
argument taken before me by. Counsel that 
when the Oommissioner or the Deputy 
Commissioner suspends the execution of the 
resolution, it is as if the resolution had never 
been passed, would require that the words 
in the section “suspend the execution of 
the resolution” should be replaced by 
“expunge the resolution which shall then 
be of. no effect.” The next part of the 
argument, developed in paras, 4 and 5 of the 
memorandum of appeal, is that the Sub- 
Oommittee's resolution could only have been 
passed under s, 229, Municipal Act, which 
applies only.to criminal offences and not 
to the civil rights of the Committee. Sec- 
tion 229 runs: 

“(1) The Committee or with the authorization of 
the Committee, its President, Vice-President, Medi- 
cal Officer of Health or Secretary, or any Sub- 
Oommittee thereof,.may accept from any person 
against whom a reasonable suspicion exists that he 
has committed an offence against this Act or any 
rule or by-law,a sum of money by way of composi- 
tion for such offence. 

(2) On payment of such sum of money the suspect- 
ed person if in custody shall be discharged, and 
no further proceedings shall be taken against him 
in regard to the offence or alleged offence s0 com- 
pounded for.” 

It is said that this wording applies 
specifically to criminal offences, that the 
committee no doubt cannot get Jagan Nath 
fined for his encroachments, but can still 
Jemolish them, Mr, Sethi replies, first 
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that under 8. 229, all Sub-Committees may 
compound, with the authorization of the 
Committee, which has been given in 
Lahore: See’Rules, Regulations, Bye-Laws, 
ete, relating to Lahore Municipality p. 162, 
No. .39 “Power to compound offences.” 
Secondly, Mr. Sethi argues that in reality 
there is no separate criminal offence and 
civil liability. The acts complained of are 
the same, namely, the encroachments; and 
the Committee accepted and Jagan Nath 
paid the penalty, intending that the ene 
croachments should continue as they were. 
This view is supported by the wording 
of the resolution, the operative part of 
which is “case to be compounded on 
receipt of Rs. 10 only” and by the receipt, 
which describes Rs. 10 as “penalty for 
constructing the projection and thara 
against sanction in Kanari Bazar”; I have 
no doubt that both the parties intended 
that the payment of Rs, 10 should secure 
the continuance of the encroachments, 

It was also argued that the Sub-CGom- 
mittee had no legal power to sanction the 
encroachments; only the whole Conmittee 
could do that. But although the order was 
actually pasesd by the Oity Sub-Committee, 
it was never repudiated by the Committee; 
on the other hand the Rs. 10 were paid 
into Municipal revenues and the receipt 
was signed by an officer of the Committee. 
I am of opinion that the Committee asa 
whole, or the Administrator, who now 
stands in its shoes, is bound by the reso- 
lution of the Sub-Committee. Mr. Sethi 
referred to following cases: Anant Ram 
v. Small Town Committee, Pundri, 171 Ind. 
Cas. 616 (1), Muhammad Hussain v. Muni- 
cipal Committee, Sialkot (2) and Fakir Chand 
v..Municipal Committee, Ludhiana ‘3). These 
are similar cases in which it has been held 
that a Committee acting under the orders 
of the Deputy Commissioner or Oommis- 
sioner could not go behind a sanction 
once given or composition once accepted 
for encroachments. This second appeal is 
dismissed with costs. 

D. 

(1) 171 Ind. Oas. 616; A I R 1937 Lah. 84;10 R L 
1 


(2) A I R 1936 Lah, 689; 165 Ind. Oas. 856; 38 P L R 


-9 RL 31l. 
ae A IR 1934 Lah. 1021; 155 Ind. Oas, 491; 3§ P 


L R 124;7R L 722. < 
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MADRAS HIGH COURT 
‘ Letters Patent Appeal No, 111 of 1936 


March 13, 1939 
Laon, O. J. snp Somayva, J, 


CHAGANTI VEERESALINGAM— 
APPELLANT 


VE TSUS 


MALLAMPALLI SUBBARAYUDU 
_ AND OTHERS— RESPONDENTS 

Surety—Surety bond agreeing to pay money with- 
drawn by decree-holder if defendants succeed in 
appeal—Only one defendant succeeding— Liability 
of surety—Deed— Constructton—Surety bond, 

Surety bonds have to be construed with strict- 
ness.: A surety can only be held to his bond if 
the condition of liability has been fulfilled. Where 
a. surety bond agrees to pay the amount withdrawn 
by the decree-holder, if the defendants succeed in 
appeal, the surety is not liable if one defendant 
succeeds in appeal. 


.L P, A. against the judgment and order 
of Corn‘sh, J., reported in 166 Ind, Vas, £90, 


‘Mr. V. Suryanarayana, for the Appel- 
lant. 


l Messrs. Ch. Raghava Rao, P. Somasunda- 
ram and T. R. Thyagarajan, for the Respon- 
dents. 


“Leach, ©. J.—Respondent No. 3 filed a 
suitin the Court of the District Munsif of 
Tanuku against the appellant and kis 
mother-in-law, one Brahmaramba, for the 
recovery of certain jewels or, in the altere 


native, damages for conversion, and obtain- - 


ed a decree against both the defendants for 
the payment of Rs. 1,275-1-0, including 
costs. ‘The appellant and his mother-in-law 
filed an appeal in the Oourt of the Subor 
dinate Judge of Narsapur and pending the 
hearing applied for an order staying execue 
tion of the decree. The application wags 
granted on the condition that they deposited 
the full amount of the decree in the trial 
Court with liberty to the decree-holder to 
withdraw the amount on furnishing security. 
The appellant deposited the amount and 
it was withdrawn by respondent No. 3 on 
a security bond being signed by respondents 
Nos. 1 and 2. Respondent No. 2 has died 
during the pendency of the appeal and 
his estate is represented by respondent 
No, 4. The Subordinate Judge set aside 
the decree of the District Munsif so far ag 
it affected the appellant, but dismissed the 
appeal of his mother-in-law, As the result 
of this decision the appellant applied to the 
District Munsif for an order against respons 
dent No.3 and the sureties forthe refund 
ofthe money. Tho District Munsif granted 
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the application, The sureties challenged 
the correctness of this order so far as it 
affected them in an appeal to the Subor- 
dinate Judge. The Subordinate Judge 
allowed the appeal, basing his decision 
on the wording of the security bond. 
Although respondent No.3 had not appealed, 
the Subordinate Judge also set aside the 
order as against her. The appellant then 
appealed to this Court. The appeal was 
heard by Cornish, J., who concurred in the 
decision of the Subordinate Judge so far 
as the sureties were concerned, but restored 
the order of the District Munsif against 
respondent No. 3. It is quite clear from 
a perusal of the security bond that the dee 
cision of Cornish, J., is correct. The bond 
recites that the defendants, namely the 
appellant and his mother-in-law, should 
deposit the money in Court and the condi- 
tion of the bond was this: | 

“If the defendants should succeed in the appea 
(preferred) in the Subordinate Judge’s Oourt, we 
agree that the said amount may be recovered -by 
means of the property given as security and also 
from us personally; and we have given the ander- 
mentioned property as a security for the said 
amount, retaining the same in our possession.” 

It will be observed that the liability of 
the sureties is here made dependent on 
both the defendants succeeding in the 
appeal. The appellant succeeded, but his 
mother-in-law failed. We are asked to read 
the word “defendants” as meaning the de- 
fendants or either of them. This would 
mean reading into the bond something 
which is not there. Surety bonds have to 
be construed with strictness, A surety can 
only be held to his bond if the condition of 
liability has been fulfilled. The condition of 
liability bas not been fulfilled in the pre- 
sent case, It is unfortunate for the appellant, 
but no other construction is open to the 
Court. It ig incumbent upon a party, especi- 
ally upon a party who is to be benefited by 
it, to see that the security bond is.properly 
drawn up. The appellant did not take the 
Precaution which he should have done and 
he must suffer for hie neglect, The appeal 
will be dismissed with costs in favour of. 
respondent No. 1. ; 


Ne-D. Appeal dismissede 
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LAHORE HIGH COURT 
First Appeal No. 112 of 1937 
February 27, 1939 
Tex CHAND AND BHIDE, JJ. 
PEOPLES BANK or NORTHERN INDIA, 
LTD., LAHORE—DEFRENDANT—ÅPPELLANT 
VETSUS 
Taz FORBES, FORBES, CAMPBELL 
AND Co,, LTo., KARAOHI— PLAINTIF 

AND OTHERS— DEFENDANTS—RESPONDENTS. | 

Mortgage—Equitable—Deposit of title deed—Map 
of property whether title deed—Documents held 
documents of title of factory and by their deposit 
equitable mortgage of factory held created—Equit- 
able mortgage of machinery fixed to earth, if can be 
created—Mortgage of movable—Creatéon of —Delivery 
of possession, if essential. x 

Map of -properties and the other documents 
consisting of a few unimportant and useless letters, 
cannot be recognized as documents of title. The 
deposit of these papers, therefore, does not, create 
any equitable mortgage. 

The documents deposited included “ sold-notes " 
by firms, the drafts for the purchase price, freight, 
etc., and the receipts for the amount paid. They 
also included the insurance certificates, papers re- 
lating to the clearance of the goods at the port, 
and the specifications and other particulars of 
various pieces of machinery received and installed 
in the premises : 

Held, that these were “documents of title” of 
the factory, as distinct from the building and the 
site underneath it, andby their deposit an equit- 
able mortgage was created. 161 Ind. Cas.429 (|), 
relied on. 

Machinery which has been firmly fastened to the 
earth apart from the building in which it is in- 
stalled, can be equitably mortgaged by deposit of 
documents oftitle of such machinery, which, insuch 
a case, can be regarded as immovable property. 
Miller v. Brindabun 12), 23 Ind. Cas..250 (3), 43 Ind. 
Oas. 629 (4), 147 Ind. Oas. 283 (5) and 44 Ind, Cas, 
211 (6), relied on, 

A mortgage of movable property can be created 
orally without delivery of possession to the mort- 
gagee and a mortgagee of movables is entitled to 
& decree for sale as much as a mortgagee of immov- 
able property. 

(Case-law referred to.] 


F. A. from the decree of the Sub-Judge, 
First Class, dated December 18, 1936, 


Messrs. D. C. Ralli and Girdharit Lal 
Malik, for the Appellant. 


Messrs. Mehr Chand Mahajan and Kahn 
Chand, for the Respondent (Plaintitf). 


Tek Chand, J.—This appeal arises out 
of a suit instituted by Messrs. Forbes, 
Forbes, Campbell and Co., Ltd., against 
Khan Sahib Mian Asmatullah (defendant 
No. 1) and the Peoples Bank of Northern 
India, Ltd., Lahore, (defendant No. 2), on 
foot of an equitable ‘mortgage of various 
properiies, alleged to have been created by 
defendant No. 1 in favour of the plaintiff 
company on September 26, 1930. After the 
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institution of the suit, the defendant Bank 
was ordered to be wound up by order of 
the High Court and the suit was continued 
against the Official Liquidator with the 
permission of the liquidation Court. Before 
the conclusion of the trial, Asmatullah died 
and his legal representatives were brought 
on the record and they adopted his defence, 
The learned Subordinate Judge has granted 
the plaintiff a preliminary decree under 
O. XXXIV, r. 4, Oivil P.C. From this 
decree the Peoples Bank (in liquidation) has 
appealed in respect of one of the pro- 
perties, known as the Naulakha Ice Factory, 
situate near the Railway Station, Lahore, 
claiming to have a prior equitable morte 
gage over it, and also as regards the order 
making the Bank liable for the costs of 
the suit. Asmatullah‘s heirs have submitted 
to the decree and have not appealed. 
Cross-objections have been filed by the 
plaintiff-respondent for grant of future ine 
terest on the amount found due, from the 
date ol suit till realization. It will be cone 
venient toset out here a few facts which 
are no longer in dispute. The plaintiff 
company carries on business at Karachi 
and other places as export, import and 
general merchants aod also consigns goods 
on behalf of other merchants. On August 26, 
1929, Asmatullah and one Ohandumal 
Ohelaram of Karachi entered into an agrees 
ment (Ex P14) with the plaintiff company, 
whereby they jointly and severally guaran- 
teed to the plaintiff the due fulfitment of 
all contracts, influenced by them, which 
might be made, within a period of two 
years, by merchants in the Punjab for the 
export of wool and other articles to Europe 
for sale through the plaintiff. They algo 
undertook that in the event of any cone 
signor failing to fulfil his obligations with- 
in the time fixed, they (guarantors) would 
be liable to pay to the company the 
amount due. 

It is alleged by the plaintiff that under 
this agreement a sum of Rs. 2,50,0u0 
became payable by the guarantors and on 
September 26, 1930, Asmatullah executed a 
promissory note for this amount in favour 
of the plaintiff, and as collateral security, 
he, on the same date, created an equitable 
mortgage by deposit of documents of title 
of properties belonging to him. consisting 
of a woollen and cotton bailing press, a 
ginning factory and two ice factories, one 
situate outside Yakki Gate and the other 
at Naulakha near the Railway Station, 
Lahore, together with all buildings, 
machinery and other movable and immoy- 
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able properties therein, Subsequently dis- 
putes arose between the plaintiff and 
Asmatullah and his co-guarantor Chandumal 
Chelaram and they were, by mutual agree- 
ment, referred to the arbitration of two 
persons at Karachi on November 29, 1931. 
The arbitrators gave their award on Dee 
cember 4, 1931, in which they found that a 
bum of Rs, 3,01,671-14-6 was payable to the 
plaintiff company and that the company 
was entitled to realize it by sale of the 
mortgaged properties situate in Lahore. The 
award was filed in the Court of the Judicial 
OCommissioner, Sind, under s, 11, Arbitra- 
tion Act.. Subsequently, the plaintiff appli- 
ed tothe Judicial Commissioner, Karachi, 
for the enforcement of the award and had 
it transmitted tothe Oourt of the Senior 
Subordinate Judge, Lahore, for execution, 
who ordered that the mortgaged properties 
be sold by public auction. Against that 
order, Asmatullah appealed to the High 
Court, urging that as the properties in ques- 
tion were situate in Lahore, the award could 
not be legally filed in the Court at Karachi 
and therefore the proceedings for its en- 
forcement were invalid. The High Court, 
On March 12, 1934, sustained this objec- 
tion and holding that the award could not 
be filed in the Karachi Court and was not 
enforcable as a decree, set aside the order 
of the Senior Subordinate Judge for the 
sale of the. properties. Accordingly, on 
June 5, 1984, the plaintiff, Messrs. Forbes, 
Forbes, Oampbell and Oo., Ltd. instituted 
the present suit in the Court of the Senior 
Subordiate Judge, Lahore, for recovery of 
Rs. 3,01,671-14-6 with furture interest at 
6 per cent. as due on the award and 
recoverable by sale of the properties men- 
tioned in the award, Inthe alternative, the 
plaintiff claimed a decree for the same 
amount on the original cause of action, 
based on the equitable mcrtgage created 
by Asmatullah in its favour on Septem- 
ber 26,1930. lr the plaint, it was also 
stated that defendant No. 2, the Peoples Bank 
of Northern India, Lid., claimed to be the 
mortgagee of the properties mortgaged to 
the plaintiff, but the plaintiff did not 
admit either the factum or validity of the 
alleged morigage in favour of the Bank, 
nor any priority in its favour against the 
Plaintiff and therefore the Bank was 
impleaded as a defendant. 


The suit was resisted by both defendants. 
Asmatullah denied that anything was due 
by him to the plaintiff. He admitted that 
thé documents of title relating to the pro- 


_ PROPLRB BANK V. FORBHS, FORBES, CAMPBELL & 00. (LAH) 


186 10 


perties in dispute had been deposited by 
him with the plaintiff and that he had 
execuled the promissory note, but pleaded 
that this was not for any amount already 
due but. by way of security “for future 
business”. He alleged that the reference 
to arbitration had been made by him on 
fraudulent representations by his coe 
guarantor, Chandumal Chelaram, and that 
tnearbitrators were guilty of misconduct 
and therefore the award was invalid, He 
fur.her stated that he had equitably morte 
gaged the properties in suit with the 
Peoples Bank. The Bank, in its written 
statement, also denied the factum . and 
validity of the alleged equitable mortgage 
infavour of the plaintiff. On the other 
hand, it set up an equitable mortgage by 
deposit of documents and title deeds in 
respect of the same properties as well as a 
house in Mauza Nowshera Punwan, District 
Amritsar, in its own favour, on which it 
(Bank) had obtained a decree from the 
Court of the Senior Subordinate Judge, 
Lahore, for recovery of the amount due by 
sale of the Ice Factory at Naulakha near 
the Railway Station, Lahore. On the 
strength of this mortgage and decree, the 
Bank claimed priority over the plaintiff, 
even if the equitable mortgage in favour of 
the plaintiff was proved. On these pleads 
ings, the learned - Subordinate Judge 
framed 15 issues, which are given at 
pp. 116 and 117 of Vol. I of the paper-book. 
After a lengthy trial he held the award 
to be bad on which no suit could be main- 
tained. He found, however, that the equite 
able mortgage of the properties in dispute 
in favour of the plaintiff had been proved ; 
that no equitable mortgage of the Naulakha 
(Railway Station) Ice Factory had been 
created by Asmatullah in favour of the 
Peoples Bank; and the decree obtained by 
the Bank against him on December 21, 
1932, was Collusiveand not binding cn the 
Plaintiff. He accordingly, passed a pre- 
liminary decree for Rs. 3,01,671-14-6 in 
favour of the plaintiff against the heirs of 
Asmatullah recoverable by sale of the 
properties in suit. He also made both 
defendants liable for the plaintiff's costs 
of the suit amounting to Rs,4,620-3-0. As 
already stated, Asmatullah’s heirs have not 
appealed. The present appeal is by the 
Peoples Bank of Northern India, Ltd. 
(in liquidation) and init the claim is con- 
tined to one property only, viz, the 
Naulakha (Railway Station) Ice Factory, 
the value of Which is stated to be Rs. 14,000. 
The Bank also objects to the order, allows 
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ing the plaintiff full costs of 
_ against it. 

Before us three poinis have been taken 
by the appellant's learned Counsel: (1) 
that the Naulakha Ice Factory (otherwise 
described as the Ice Factory near the 
Railway Station, Lahore) had been equit- 
ably mortgaged by Asmatullah with the 
` appellant Bank ; (2) that no valid equitable 
martgage òf the aforesaid factory was, in 
fact, affected by Asmatullah in favour of 
the plaintiff, Messrs. Forbes, Forbes, Camp- 
_bell and Co,, that even if such a morte 
gage is proved, it cannot have priority 
over tte-mortgage in favour of the Bank 
which was of an earlier date ; and (3) that, 
in the circumstances, the appellant Bank 
should not have been made liable for the 
costs of the suit. On the first point, the 
-appellant's Counsel has attempted to make 
out an entirely different case in appeal from 
what his client had alleged in the Court 
below. There, the equitable mortgage in 
favour of the Bank was stated to have been 
effected on July 2-3, 1928. This is 
clear from paras, 4 and 17 (a) of the 
Bank's written statement (printed at 
pp. 8,9 and il of Vol, I of the paper- 
book) and also from the statement of 
the Bank’s. Counsel before issues (p. 14, 
line 42). It appears, from the discussion 
on issue No. 5 in the judgment of the 
Subordinate Judge, that at the time of 
arguments also, tne Bank’s case was 
substantially. the same. The learned 
Judge held this:case to be unproved and 
at the hearing of the appeal before us, 
Mr. Ralli did not challenge that finding. 
He stated that the Bank’s pleadings in 
the suit were basedon a misapprehension 
and thatthe Ice Factory in question had 
really been mortgaged by Asmatullah with 
the Bank on April 7, 1930, and not on 
July 2-3, 1928, as erroneously stated in 
their written statement. Obviously, the 
Bank cannot be allowed to shift its 
ground in this manner and put forward an 
entirely new Case in appeal, But even if 
this were permitted, we cannot find any 
evidence to support it. No document, evie 


the suit 


dencing the alleged mortgage, has been. 


placed on the record of the present case, 
The oral evidence of the Bank’s witnesses 
related mainly to the equitable mortgage of 
the ginning factory, woollen-cotton bailing 
press and the other Ice Factory outside 
Yakki Gate, which were stated to have been 
mortgaged with it in 1928, No reference 
whatsoever was made by any of the witnesses 
bo the alleged mortgage of April 7, 1930, 
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Indeed, the Banks General Manager; 
Pandit Roop Narain Raina (D. W. No. 3), 
and the Manager of its head office, Lala 
Naunit Rai (D. W. No. 4), frankly stated 
that none of the papers on the record of 
this suit related to the Ice Factory near 
the Railway Station. 

Mr. Ralli, however, asked for permission 
to refer to certain documents on the 
record of Oivil Buit No. 61 of 1932 (Peoples 
Bank v. Asmatullah) decided on December 
21, 1932) by the Senior Subordinate Judge, 
Lahore, which had been sent for in the 
Court below and some of which have 
been pointed in the paper-book of this 
appeal. None of these documents had, 
however, been proved or exhibited in this 
case, and they cannot be treated as evi- 
dence against the platntiff, who was not 
a party to the former suit. These dceu- 
ments should not therefore have been 
included in the parer-book. Ae, however, 
they have been printed and were read before 
us at the hearing, we may say, that even if 
they be treated as evidence in the case, they 
do not prove any valid equitable mortgage 
of the Ice Factory in question in favour of 
the Bank. The most important of these 
documents is Ex. P-1 of Suit No. 61 of 1932, 
printed at pp. 353-4 (Vol, II) This is a 
letter dated April 7, 1930, by Asmutullah 
addressed to the Manager of the Bank, 
admitting that a sum of Rs. 20,000 had 
been borrowed by him from the Bank on 
a hundi ot that date and that as collateral 
security for the re-payment of the amount 
the title deeds of his house in Mouza 
Nowshera Punwan and the Ice Factory near 
the Railway Station, Lahore, had been 
deposited by him with the Bank. The soz 
called title deeds relating to the factory were 
described as a map “accompanied by other 
documents in favour of Khan Shaib Mian 
Asmatullah.” The map appears to have 
been prepared by a draftsman at the time 
of the execution of the promissory note and 
the “other documents” consisted ofa few 
unimportant and useless letters, which by no 
stretch of reasoning can be recognized as 
documents of title. The deposit of these 
papers therefore could not, and did not, 
create any equitable mortgage in favour of 
of the Bank. Mr. Ralli felt the force of thia 
objection and he principally relied on the 
decree which had been passed by the Senior 
Subordinate Judge in the aforesaid suit in 
favour of the Bank against Asmatullah on 
foot of the so-calied equitable mortgage and 
he argued that the Bank is entitled to rank 
asa mortgagee on the strength of thig 
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decree. But, asstated already, the plaintiff 
was not a party to that suit and is not 
bound by the decree passed init. Further, 
as found by the lower Oourt, the decree 
was obviously obtained collusively with 
a view to defeat the plaintiff's claim against 
the Ice Factory based upon the award of 
the arbitrators given at Karachi in Decem- 
ber 19381. 

It appears from the record of Suit 
No. 61 of 1932 that the Bank originally 
sued Asmatullah for recovery of Rs. 20,000 
on foot of a promissory note. The debt 
was described as a loan due on a hundi; 
it was not alleged that any property had 
been mortgaged with the Bank; and a 
simple money decree was asked for against 
the defendant. Subsequently, on Asmat- 
ullah's objection, the Hank amended the 
plaint on August 5, 1932, in which for 
the first time it was pleaded that an 
equitable mortgage had been created on 
April 7, 1930, in respect of the Ice Factory 
near the Railway Station and the house 
in Mouza’ Nowshera Punwan. The date 
of the amendment of the plaint is 
Significant, as shortly before it proceed- 
ings for execution of the award had been 
started in Lahore on transfer from the 
Court ofthe Judicial Commissioner, Karachi, 
After the amended plaint had been fled, 
Asmatullah appeared in Oourt and a com- 
promise was arrived at between him and 


the Bank, whereby the Bank} releas- 
ed its claim against the house in 
mouza Nowshera Punwan, but agreed 


to have a decree passed for tue amount. 


due recoverable from the ice Factory near 
the Railway Station. Noevidence was led 
in support of the alleged equitable morte 
gage nor did the Court examine the so- 
called title deeds, It accepted the compro- 
mise and passed a decree in. accordance 
therewith. Obviously, this decree in Suit 
No. 61 of 1932 and the documents produced 
in it, even if they are treated as evidence 
in the case, do not establish the Bank’s 
case, as now put before us, I hold, there- 
fore, thatthe appellant Bank has tailed to 
prove any equitable mortgage in its favour 
of the Ice Factory in dispute created either 
in July 1928, as alleged inthe Oourt below 
or in April 1930, as urged by its Counsel 
in appeal. On this finding, it seems to me 
that the appellant Bank is entirely out of 
Court and itis not really necessary to 
decide for the purposes of this appeal as to 
whether the plaintiff company has or has 
not prcved the equitable mortgage in its 
favour. As already stated, the heirs of the 
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mortgagor, Asmatullah have not appealed 
against the decree of the Court below, which 
has been made final, and a3 between them 
and the plaintiff the question is no longer 
open. The Bank bad been impleaded in 
the suit simply because it claimed to be an 
equitable mortgagee of some of the proper- 
ties involved ın the suit. That mortgage 
having been found to be unproved, the Bank 
has no further interest in the subject-matter 
of this litigation: However, as we have 
examined the evidence bearing on the point 
and have heard lengthy arguments from 
Counsel for parties, we may record our find- 
ing on it. 

‘Che case for the plaintiff company is that 
in September, 1930, the sum of Rs. 2,50,000 
was due toit by asmatuliab and nis co- 
guarantor, Ohandumal Ohelaram, and for 
that amount, 4 promissory note was executed 
by Asmatuilah inits favour on Septem- 
ber 26, 1930, and, as collateral security, he 
deposited with it tithe deeds of Various 
properties, including the Ice Factory near 
the Railway Station. That this was done 
is proved by the letter (Ex. P-2) written 
by Asmatuaillah to the plaintiff on Septem- 
ber 27, 1930 (Vol. Ll, p. 373), in which he 
asked for a receipt trom the company : 

“for the following documents of title and securities 


With regard to my properties at Lahore, consisting 
of woollen-cotton bailing press, two ice factories, 


ginning factory, as also allbuildings and machi-. 


nery and other movable and immovable pro- 
erties inclusive of my right, titheand interest in the 
several leases, mortgage bonds and other securities 
which have been deposited with you as security 
by way of equitable mortgage for due payment 
of the amount to the extent of Rs, 2,50,v00 due to 
you 

At the foot of this letter is given a list 
of the deeds deposited. Tne list com- 
prisas seven items, of which tne irst 
six relate toother properties with which we 
are not concerned in this appeal, and tuere- 
fore they need not be referred to here, 
Item No. 7 mentions ‘two tiles contaloing 
maps, Plans and several miscellaneous 
papers with regard to purchase of machi- 
nery, receipts,-etc. ‘Ine plaintilt’s case 
iS that one of these files contained docu- 
ments relating to tbe [ce Factory (at 
Naulakna) near the Railway station. ‘This 
file has 62 documents in ıt, a list of waich 
wili bpe vund pointed ab pp. 399—402 of 
Vol. IL. ‘Lhese ducuments are ss. P-5l 
to P-112 and are also printed in exienso in 
Vol, if. Asmatallah; in bis statement 
before issues, admitted having handed over- 
the documents in these files to the plaintiff 


company on September 26, 1930 : see Vol,’ 


I, 1!, 32—39. This fact is also deposed 


\ 
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toby P.W. No. 6, Mr.G. H. Rasohen, 
Manager of the company ; and P. W. No. 9 
Mr. Daya Ram Motiram, its head clerk. 
That the documents related to the machinery 
In the Ice Factory in question is further 
proved by the evidence of these two wite 
nesses and P. W. No. 7, Mr, L.J. Wood- 
sel, who was the Accountant and P. W. 
No. 8, Mr, 0, B. Meyer, Assistant Mana- 
ger of the plaintiff company, and who came 
to Lahore to verify the title deeds, eee 
the properties and valuate them. There 
18 no reason whatsoever to disbelieve any 
of these witnesses. Indeed, this fact was 
not seriously challenged by the appellant's 
learned Oounsel. His main contention was 
that the documents contained in the 
file were not documents of title, and their 
deposit could not create a valid equitable 
mortgage in favour of the plaintiff. 

It is common ground between the parties 
that the site of the [ce Factory in question 
and the building in which itis located 
belonged to one Agha Muzaffar Khan, son 
of Agha Mohammad Aslam Khan, from whom 
Asmatullah had taken them on lease for a 
number of years. Admittedly, this lease 
was in force in 1930, but it has sinca 
expired. In these premises, Asmatullah had 
installed an Ice Factory, for which he had 
purchased machinery in 1925—27. It is 
quite clear from the letter (Ex. P-2) that 
Asmatullah had intended to mortgage with 
the plaintiff his lease-hold rights as well as 
the machinery and property of every kind 
in tha premises, but, it seems, that the 
lease deed was not handed over to the 
plaintiff and the documents actually 
deposited related only tothe purchase and 
setting up of the machinery in the factory. 
The plaintiff's Counsel frankly admitted 
that in these circumstances no mortgage 
of the lease-hold rights can be held to 
‘have been proved, but he maintained that 
the mortgage of the factory, apart from 
the sits and building, is clearly establish- 
‘ed. It appears from the file that the 
machinery was purchased by Asmatullah 
from three different firms, Messrs, Robert 
P, Fehoe of New York, Messrs. Greaves 
Ootton & Ov., Ltd., Lahore, and the Machie 
nery Utilities Oo., New York. The docus 
-ments in the file, which were handed over 
tothe plaintiff included the “sold-notes” 
by these firms, the drafts for the purchase 
prices, freight, etc., and the receipts by 
the aforesid companies for the amount 
paid. Tney also included the insurance 
Certificates, papers relating tothe clearance 
~of the goods at the port, and the specifica- 
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tions and other particulars of varicus pieces 
of machinery received and installed in the 
premises near the Railway Station, Lahore. 
There is no doubt that these are “documents 
of title” of the factory, as distinct from the 
building aud the site underneath it, and 
by their deposit with the plaintiff an enquit- 
able mortgage was created : Punjab & 
Sind Bank, Ltd., Lyallpur v. Gunesh Das 
Nathu Ram il), at p. 1130. 

There was much discussion before us as 
to whether the machinery. which had been 
firmly fastened to the earth and had been 
continuously worked for several years 
before this transaction, was movable or is 
immovable property and whether the 
deposit of the documents of title accompani- 
ed by possession created an “equitable 
mortgage” or merely an ‘‘equitable lien” 
over it. This question, however, isof no 
practical importance forthe decision of this 
appealin view of our finding above that 
the appellant Bank hasnot been proved to 
have any mortgage charge over it, and the 
rights of a subsequent transferee without 
notice are not involved. But if it were 
necessary to decide the question, I would 
hold that having regard tothe nature and 
mode of the fixture in this case, it was 
clearly immovable property, In support of 
this view, reference may be made to Miller 
v. Brindabun (2), where a steam engine, 
boiler and other machinery in an oil and 
flour mill was held to be a fixture and not 
movable property. Similarly, it was ruled 
in Musai Kurmiv.Sub Karan Kurmi 23 
Ind, Oas. 250 (3), that a kohlu (sugarcane 
press) permanently attached tothe ground 
in U Thet v. Tola Ram 43 Ind, Oas. 625 (4), 
a pugmill, and in Chettyar Firm V. Siemens 
India Ltd. (5), machinery fixed in a rice- 
mill were held to be immovables. And it 
has also been ruled that machinery of this 
description, apart from the building in 
which it is installed, can . be equitably 
mortgaged by deposit of documents of 
title: Hari Pada Sadhu Khan v, Anath 
Nath Dey 44 Iad. Oas. 211 (6), at p. 212. If, 
however, the machinery in this case is to 
be treated as movable property, the tran- 
saction would be equally valid, for, a morte 


1) 16 L 1113 at p. 1130; 161 Ind. Oas. 429; AIR 
1982 Lah. 721; 38 P URI 15 8 RL 745. 

9) 40 946; 4 l 

(3) 23 Ind. Oas. 230; A I R 1814 All. 176, 

(4) 43 Ind. Oas. 625; AIR 1918 L B 176; 11 Bur. 


L T 199. 
(5) 11 R322; 147 Ind, Oas, 283; A I R 1933 Rang 


195; 6 R Rang. 158, i 
(6) 44 Ind. Oas, 211 at p.212; A IR 1918 Oal, 185; 22 
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without delivery of possession to the morte 
gagee. It isnodoubt true that the hypoe 
thecation of movables is not specifically 
provided for in the Contract Act, but that 
Act is not exhaustive of the law on the sub- 
ject and such transactions have long been 
recognized as validin India and a mort- 
gagee of movables is entitled to a decree 
for sale as much asa mortgagee of immov- 
able property ; see Mulla’s T. P. Act, Edn. 
2. p. 357 and Ghose’s Law of Mortgages in 
India, Vol. I, p. 115, Edn. 5. And there 
are numerous reported cases jin which 
parole mortgages of movables, where pos- 
session had been left with the mortgagor, 
have been enforced by the Courts: Deans, 
Manager, Allahabad Bank v, Richardson 
(7), and Shyamsoondar v. Cheita (8), Ko 
Kywetnee v. Ko Koung Bane (9), Stewart 
v. Bank of Upper India, Ltd. (10), In the 
matter ‘of Ambrose Summers (11), and 
Tehilram Girdhari Das v. Longin D'Mello 
37 Ind. Cas. 231(12). In either view of the 
case, therefore, the Ice Factory in question 
(as distinct from the building and the site 
underneath) must be held to have been 
validly mortgaged by Asmatullah with the 
plaintiff company, and itis entitled to sue 
a mecoyery of the amount secured by 
sale. 

The only question for decision is that of 
costs, The learned Subordinate Judge 
has ordered that the plaintiff's costs 
amcunting to Rs. 4,620-3-0 be paid by both 
the defendants. Counsel for tke appel- 
lant Bank contends that as the plaintiff 
had to pay no aditional court-fee or 
Pleader'’s feein regard to the claim against 
the Bank, no costs should have been allowe 
ed against it. Iam unable to accept this 
contention in its entirety. The Bank had 
denied the plaintiff's mortgage and resiste 
ed the suifon numerous grounds, and it 
cannot escape liability for cost altogether. 
But,at the same time, this defendant 
cannot be made liable for the full costs, 
‘including the court-fee and Pleader's fes 
on the entire amount claimed, 
‘Rs. 3,01,671-14-6. The Bank had alleged 
itself ‘to be a mortgagee to the extent of 
Rs. 1,08,000 and had claimed priority for 
that amount only. It must, therefore, pay 

(3N WPH OR 54. 

(3 NWPH ORT. 
> (9)5 W R189. i 
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to the plaintiff: its costs on that amount, 
which is approximately one-third -of the 
total amount in suit. The order of the 
lower Ccurt must, therefore, be amended 
accordingly. For the foregoing reasons, I 
would dismiss the appeal, with the modi- 
fication that defendant No. 2 (the Peoples 
Bank of Northern India, Ltd., in liquida! 
tion) shall be liable to pay one-third of the 
plaintiff's costs of the suit in the trial 
Court and not the full costs as held by 
that Court. As the appeal has substantially 
failed, the costs of this appeal shall’ be 
paid by the appellant Bank to the plaintiff 
(respondent No. 1). The. cross-objections 
filed by the plaintiff-respondent for future 
interest are not pressed and are dismissed, 


Bhide, J.—I agree. | 5 
D. Order accordingly. i 





RANGOON HIGH. COURT 
Civil Revision No, 365 of 1937 
March 9, 1938 . 
Donkey, J. nas 
oe KHIN MAUNG AND ANOTAR — 
APETO NIR par : 


` , versus a 
S. K. R. KARUPPAYYA PILLAI~ es 
RESPONDENT 

"Civil ‘Procedure Code (Act V of 1908), O. xxi, 
r. 16, s. 115—Order under O. XXI, r. i6, | whether 
appealable—Revision, if competent, 

An order passed under the provisions of O, XXI, 
r. 16, Civil P. O.,is an order determining a- ques- 
tion between the ' judgment-debtor and the repre- 
sentative of the decree-holder because it determines 
the right of a representative of the decree-holder 
to execute the decree. This is a question falling 
within the provisions of s.47 of the Oode and is, 
therefore, a decree under the provisions of 5.2. An 
appeal and, if necessary, a second appealto the 
High Court lies from the order of the Sub-Divi- 
sional Judge, and hence an application in revision 
is incompetent. 


O. R. against an order of‘the’ Sub- 
Divisional Court, Mandalay, dated May'sl, 
1937. 


Mr. K.C. Sanyal, for the Applicants. 
Mr. J. V. Kale, forthe Respondent. 


Order.—A preliminary objection has 
been taken to this application in revie 
sion on the ground that an appeal lies 
against the order complained of and theres 
fore s. 115, Civil P. O. has no application. 
The order was an order substituting the 
assignee of adecree as the new decrees 
holder. The facts are simple. It appears 


‘that one R. B. Mukerji, who was the Receiver 


— 
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ofan estate, obtained a preliminary mort- 
gage decree against the two applicants 
and then subsequently he assigned this 
decrée to another person, and after that 
there were two further assignments until 
an assignment byone Kamatchia Pillai, 
whose name had been substituted as the 
decree-Holdér under the provisions of 
O. XXI, r. 16, Civil P. C. to the present 
respondent, S. K. R. Karuppayya Pillai. 
Karuppayya Pillai applied to the Court 
to have his name substituted as decree- 
holder and a’ final mortgage decree to be 
passed. This application, of course, lay 
under the provisions of O. XXI, r. 16, 
and it was allowed by the learned Sub- 
Divisional Judge of Mandalay and Karup- 
payya Pillai has been duly substituted as 
decreesholder and a final decree in his 
favour has been drawn up. 

Now the complaint in revision is that 
-all these assignments, beginning with the 
assignment by R. B. Mukerji, are bad in 
law. Itis clear that an order passed under 
tthe provisions of O. XXI,r. 16, is an order 
determining a question between ths judg- 
ment-debtor . and the representative of 
the decree-holder because it determines 
the right of a.representative of the decree- 
holder to execute the decree. This isa 
question falling within the provisions of 
s. 47 of the Coda and is, therefore, a decree 
under the provisions of s. 2. If authority 
for this proposition is needed, itis to be 
found in Ganga Das Seal v. Yakub Ali (1) 
-and Run Bahadur Singh v. Bajrangi Prasad 
Singh (2). An appeal aad, if necessary, a 
sscond appeal to this Court lay from the 
order of the Sub-Divisional Judge and 
hence this application in revision is in- 
competent and is dismissed with costs, 
Advocate’s fee 3 gold mohurs. 


D. Application dismissed. 


(1) 27 0670. 
(2) 3 Pat, 344; 78 Ind, Oas. 495; AI R 1925 Pat. 16; 
(1924) Pat. 193. 
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Mortgage, if prevails against ancestor's creditor's 
right to recover his debt. 

Once the property has devolved upon an heir, it 
becomes his property and he is entitled to mort- 
gage the property as his own. The property cannot 
be said to be hypothecated for the ancestors’ debt 
and the creditor of the ancestor. Unless the aliena- 
tion is proved to be mala fide, it will prevail 
against the ancestors’ creditor's right. It may be, 
the creditor’s right to recover the property from 
the heir may remain unaffected, because the credi- 
tor can have recourse against theheir not only 
against the assets inherited but also personally in 
so far as the heir is not able to satisfy the Oourt that 
the assets had been utilized for purposes binding on 
the estate of the ancestor. 


S. A. against the decree of the Sub-Judge, 
South Malabar, in A, 8. No. 103 of 1932. 


Mr. N. R, Sesha Iyer, for the Appellant. 


Mr. P. Govinda Menon, for the Responde 
ent. 


Judgment.— The question for decision 
in this second appeal is whether defend- 
ant No. 15 is entitled ‘to priority by 
virtue of his decree against Gopala Menon, 
a junior member of defendant No. 15 
tarwad, in S. O. S. No. 56 of 1921 on 
the file of the District Munsif of Parap- 
panangadi. The facts are as follows: 
Gopala Menon who was entitled to a sub- 
mortgage right, died in 1917 and under 
the Malabar law he having died intestate, 
his property, that is, his sub-mortgage right 
lapsed to ‘the tarwad, but subject to the 
right being treated as an asset available 
for the payment of debts due to his credis 
tors, In 1920 after the property lapsed to 
the tarwad, the tarwad mortgaged the pro- 
perties including the suit property to the 
plaintiff, The suit property was thereafter 
purchased by defendant No. 15 in 1931. 
The two questions that fell to be decided 
before the lower Courts are: (1) whether 
defendant No. 15 can claim any priority 
over the plaintiff, and (2) whether defende 
ant No. 15is entitled to the benefit of ime 
provements since the date of his purchase. 
The learned Subordinate Judge allowed 
both the contentions advanced by defend- 
ant No, 15. So far as the question of ime 
provements ig concerned, the matter is said 
to have been conceded by the plaintifi’s 
Vakil and I do not therefore propose to dise 
turb the finding of the lower Appellate 
Court in regard thereto. But the decree 
in so far as it gives defendant No. 15 
priority over the right of the plaintiff in 
respect of the debt must be set aside, 
Once the property has devolved upon an 
heir, it becomes his property and he is 
entitled to mortgage the property as hig 
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own. The property cannot be said to be 
hypothecated for the ancestors’ debt and 
the creditor of the ancestor, i.e. defendant 
No. 15 in this case, has not taken appro- 
priate proceedings to seize the property be 
fore the mortgage. Unless the alienation 
ib proved to be mala fide, it will prevail 
against the ancestor's creditor's right. It 
may be, the creditor's right to recover 
the property from the heir may remain 
unaffected, because the creditor can have 
recourse against the heir not only against 
the assets inherited but also personally in 
so far as the heiris not able to satisfy the 
Court that the assets had been utilized 
for purposes binding on the estate of the 
‘ancestor. The right of defendant No. 15 
therefore to recover his debt must only be 
subject to the mortgage right of the 
plaintiff. 

The decree of the lower Appellate Court 
will be-modified in accordance with my 
judgment, I direct each party to bear 
his own costs of this second appeal. The 
direction given by the lower Appellate 
Oourt that the plaintiff should pay the costs 
-of defendant No. 15 is set aside. Whatever 
rights the parties may have under the 
Madras Agriculturists’ Relief Act, they 
“will remain unaffected by this judgment. 


N-D. Decree modified. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 18 of 1937 
January 17, 1939 
BROCMRIELD AND MAOKLIN, JJ. 
GOVERNMENT cr BOMBAY—Degrenpant 
No. 1— APPELLANT 
ve TEUS 
GANPAT MANOHAR KULKARNI— 
PLAINTIRE No. J—RESPONDANT 

Bombay Hereditary Offices Act (III of 1874), 3.15 
— Holder,” meaning of—Widow of deceased repre- 
sentative watandar, whether holder of watan—Whe- 
ther can enter into agreement for commutation of 
services. 

The word “ holder” in s. 15, Bom. Hereditary 
Offices Act whether it be necessarily restricted to 
an owner or not cannot, at any rate, mean anyone 
who happens to be in possession of the property. 
The widcw of a deceased watandar whose name 
has been entered as representative watandar is not 
a holder of the watan within the meaning of s, 15, 
and she is not, therefore, competent to enter into 
BO agreement for commutation of services under that 


ee 92 Ind. Cas. 110 (1), explained and follow- 
ed, 


L. P. A. against the decision of Was- 
socdew, J., in 8, A. No, 94 of 1933, 


Messrs, M. C. Setalvad, AdvocaterGeneral! 
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and B. G. Rao, Assistant Govt. Pleader, for 
the Appellant, 


Mr. G. R. Madhavi, for the Respondent. 


Broomfield, J.—The question in thi 
Letters Patent Appeal is whether the widow 
of a deceased watandar whose name has 
been entered as representative watandar 
is a holder of the watan within the meaning 
of s. 15, Bom. Hereditary Offices Act, 
so that she is competent to enter into an 
agreement for commutation of services 
under that section. The facts, so far as it 
is necessary to state them, are -as follows. 
There isa kulkarni watan in the village 
of Mohari in the Ahmednagar District. In 
1914 this watan was registered as regards 
a 12-annas share in the name of Gangubai, 
the widow of Manohar, and as to the re 
maining four annae share in the name of 
one Narayan Madhav. We are only con- 
cerned with the 12 annas share of the 
watan. On January 24, 1914, commutation 
of the kulkarni service was effected under 
the provisions of s. 15 by agreement bet- 
ween Gangubai and the Collector. Sec- 
tion 15 provides that the Oollector may, 
with the consent of the holder of a watan, 
given in writing, relieve him and his heirs 
and successors in perpetuity of their liabi- 
lity to perform service upon stich conditions 
as may be agreed upon by the Collector 
and such holder. It is not now disputed 
that the formalities prescribed by the Act 
in this behalf under s.73 were complied 
with, The only question is whether Gangu> 
bai was competent to enter into the 
agreement, that is to say, whether she was 
a Holder. 

On November 5, 1914, the Oollector took 
possession of the watan and from that 
time he paid the cash allowance in accorde 
ance with the settlement, In the year 1917 
Gangubai adopted the plaintiff. In Septem- 
ber, 1120, Gangubai died, and the suit 
which has given rise to this appeal was 
filed in 1926 by the adopted son along with 
the heir of Narayan Madhav to recover 
possession of the watan lards and for an 
order that kulkarni services should be taken 
from them as before. The only defi- 
nition of the word “holder” in the Watan 
Actis contained in cl. (4) of 5,15 which 
is as follows ; 

“The word ‘holder’ for the purposes of this section 
includes any sole ‘owner or the whole number of 
joint owners or any person dealt with as repre- 
sentative of the persons beneficially .interested or 


entered as suchin the Govt. records at the time of 
the settlement.” 


Three cases are referred to: the case 


1940 


where there is a single owner, the case 
where there are several joint owners and 
the settlement takes place with all of them, 
and the case where there are several 
persons beneficially interested and the 
agreement takes place with their represent» 
ative. In this case at the material time 
there wasonly one person, viz., Gangubai, 
who had any interest in the 12*annas share 
of the watan with which we are concerned, 
The learned Advocate-General, who appears 
for the appellant, the Secretary of State, 
does not suggest that the latter part of the 
definition has any application here. He 
says that Gangubai was the owner within 
the meaning of the definition, and he says 
further that as the definition is not exhause 
tive it is not necessary to show that 
Gangubai was the owner, She was the 
holder of the watan inasmuch as it wasin 
her possession and no other person could 
be described as the holder, and therefore 
the definition should be taken to apply to 
her. All the Cour's below have followed a 
decision of this Court in Bhikaji Laxman 
v. Secretary of State (1) taking the view 
that the widow of a watandar cannot be 
a holder fcr the purposes of s. 15 and that 


a commutation settlement effected with her- 


is not valid. The suit by the adopted son 
has, therefore, been allowed, and that gives 
rise to this appeal by Govt. It was held 
in Bhikaji Laxman v, Secretary of State (1), 
that the widow of a representative watan- 


dar holding an interest in watan property. 


for the term of her life or until her remar- 


riage is nob a “holder” within the meaning. 


of that term in s,15, Hereditary Offices 
Act. Thelearned Advocate-General argues 


that the case is clearly distinguishable on - 


the. facts, and that is so. The facts in 
that case were these. One Bhikaji 
Laxman was the sole representative kule 


karni watandar of 17 villages, and after- 


his death, his widow lLaxmibai was 
registered as’ sole representative watane 
dar. Laxmibai then adopted a son 
and at the time of the adoption, an 
agreement was made with the boy's natural 
father that she was to enjoy the right of 
kulkarnikt service in five of the 17 villages 
for the term of her natural life for main- 
tenance. Subsequently the name of the 
adopted son was entered in the register as 
awatandar for 12 out of the 17 villages 
but Laxmibai’s name was retained for the 
other five. Then in 1913 the adopted son 
died leaving a widow and two minor song 


(1) 49 B 554; 92 Ind, Oas, 110; AT R1925 Bom. 
$65; 27 Bom. L R,463, 
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and after that in 1915 Laxmibai applied 
to the Collector to commute the right of 
Service with respect to the five villages and 
the Ocllector made a commutation order. 
After the death of Laxmibai in 1917, the 
widow and minor sons of the adopted son 
sued to set aside the commutation order, 

But, though the facts of that case were 
different in that there was a special agrees 
ment as to the widow's tenure by which 
it was provided that she was to enjoy the 
five villages for the term of her natural 
life for maintenance so that it might be 
argued that her position was not the ordie 
nary position of a Hindu widow, and more- 
over, she had already adopted a son, it does 
not appear that this Court in dealing with 
the case placed any special reliance on 
these facts. The learned Chief Justice 
pointed out that it did not followfrom the 
fact that the widow was a representative 
watandar that she was a holder of the 
watan within the meaning of the definition 
in s.15 and hereferred to the provisions 
of s.2o0f Bom, Act V of 1086 which are 
these : 

“Every female member of a watan family other 
than the widow mother or paternal grandmother, 
of the last male owner, and every person claiming 
through a female, shall be postponed in the order 
of succession to any watan, or part thereof, or 
interest therein, devolving by inheritance after the: 
date when this Act comes into force to every male 
member of the family qualified to inherit such 
watan or part thereof or interest therein. The 
interest of a widow, mother or paternal grand- 
mother in any watan or part thereof shall be for 
the term of her life or until her marriage only.” 

He went on to say (p. 560*) : 

“Therefore the interest of the widow in a watan 
is to be compared to the interest of a Hindu 
widow in her husband's estate. I doubt whether 
it was ever intended that the Govt. should be able 
to treat the widow as watandar for the purpose of 
sanctioning the commutation of the watan service. 

my opinion, a widow holding an interest in 
watan property for the term of her life or until her 
marriage is not a “holder” within the meaning of. 
that term ins. 15 of Act HI of 1874.” 

The decision was based therefore not on 
the special terms of the agreement made 
with Laxmibai at the time of adoption of 
a son by her nor on the fact that she had 
adopted a son but on the provisions of 
Act V of 1886 by which the interest of a 
widow succeeding to a watan is limited to 
the term of her life or until her marriage. 
Whether this decision is binding upon us 
or not in View of the difference in the facts 
of the two cases, we think that we ought 
to follow it unless some good grounds are 
shown for thinking that the reas ning on 


*Page of 49 B.—{Ed.] 
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which it was based is wrong. We are nob 
satisfied that it is wrong. 

On behalf of the appellant reliance has 
been placed on some Privy Council cases, 
e. g., Janaki Ammal v. Narayansami Aiyer 


(2) and Bijoy Gopal Mukerji v. Krishna. 


Mahishi Dibi (3) for the proposition that 
a Hindu widow isnot a mere tenant for 
life. Her right isof the nature of a right 
of property. She isin a sense an owner ale 
though her powers as owner are limited and 
she may in certain circumstances represent 
the estate. But these cases were not cases 
under the Watan Act and, as Wassoodew, J. 
pointed out in his judgment in second 
appeal, these propositions have no 
necessary application when the question 18 
simply the construction of the definition in 
5, 15. Moreover, as the learned Judge 
also suggested, the commutation of service 
is in a sense an alienation of the watan, 
and the fact that a Hindu widow's powers 
of alienation are restricted, may properly 
be said tohave some bearing on the ques» 
tion whether a widow was intended to be 
included in the definition of “holder” in this 
section. The learned Advocate-General 
pointed out that even a male watandar 
cannot alienate beyond his lifetime in view 
ofs. 5; Watan Act. But he can alienate 
in perpetuity with tke sanction of Govt. 
whereas a Hindu widow could not, in any 
case, alienate beyond her lifetime. 

‘Anotker point to be noted in this cone 
nection is that the interest of the widow or 
other female heir who succeeds to a watan 
is defined by statute. It is limited to the 
term of her life or until her marriage, and 
although Macleod, C. J. in Bhikaji Laxman 
v.. Secretary of State (1) appears to have 


thought that her position was analogous to. 


that of-a Hindu widow in her husband's 
estate, it is not by any means clear that all 
the incidents of Hindu widow's estate are 
necessarily present, For that reason. also 
it is doubtful whether tke Privy Council 
cases on which reliance is placed have any 
real bearing on the present case. There is, 
we think, considerable. force in the argu- 
ment of the learned Advocate for the res- 
pondent that a widow, who has cnly a life- 
interest in the property as provided in 
Act V of 1886, cannot properly be described 
as an Owner ofthe property. In cl. (1) of 

(2) 43 I A 207; 37 Ind. Cas, 161; AI R 1916 PO 
117; 39 M634: 20M L T 168; 31M LJ 225;l4 A 
L J 997; (1916) 2 M W N 188; 200 W N 1323; 18 
Bom. L R 856; 24 OL J 309; 4 W 530(P O). 

(3) 34 O 329; 34 IA 87; 110W N42450L J 


331; 9 Bom. L R 602; 4 AL J 329; 2M LT 133;- 


17 ML J 154(P O. 
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s. 15. it is provided that. the commutation - 


of. service is to relieve the holder of the 
watan and hia heirs and successors in pere 


pretuity of their liability to perform service. 
and cl. (3) says that every settlement made. 


or confirmed under this section shall be 
binding upon both Govt, and the ‘holder 
of the watan and his heirs and 
sors. Now, though the widow may succeed 
to the watan on the death of her husband, 
on her death she is succeeded not by her 
heirs but the heirs of her husband, Mr. 
Madbhavi argues, and we think with con- 
siderable force, that this also is an indica- 


SuUCcCese :; 


tion that the words ‘holder of a watan” in - 
s. 15 do not include the widow of a deceased - 


holder. 
The point taken by the learned Advocate- 


General that it is not necessary to show. 


that Gangubai was an owner and that a 
person may be holder of a watan within 
the meaning of s. 15 without being an 


owner atallis a new point which does not: 


seem to have been argued before the Courts 


below. We think it is clear that the word. 


“holder” whether it be necessarily restricted 
to an owner or not, cannot, at any rate, 


mean anyone who happens to be in posses»: 
sion cf the property. Therefore the argu, 


ment that if the widow inthis case is not 
the holder of the watan, there is no holder 
at all does not impress us very much. On 


the whole, we can see no good reason to: 


difer from 


definition does not include the widow of a 
deceased watandar. 


the view taken in Bhikaji- 
Laxman v. Secretary of State (1) that the . 


It is said that it may cause considerable 


inconvenience if Govt. have to wait until 
the death of the widow before they can 


make arrangements as regards commuta- 
As. against that it may be- 


tion of service. 


said that it might also lead to inconvenience. 
and injustice if.arrangements. of this kind. 
were permitted to be. made with widows. 


who may perhaps be prepared to barter 


away valuable rights for payments in cash.. 


In any case we do not consider that it:is. 


open to us to go into questions of this kind. 
It is a simple question of the construction 


of the definition in cl. (4) of 8.15 and. if. 


Govt. consider that the word “‘holder” 


in” 


that definition ought to include female. 
watandars, the proper course is to get the. 
definition amended by the Legislature. The- 


appeal is dismissed with costs. i 
Macklin, J.—I agree. | 


B, 


4 Me o -+ 


Appeal dismissed, -. 
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; Appeal No, 414 of 1935 

; March 28, 1939 

- PANDRANG Row AND ABDUR RAHMAN, JJ. 

REKAPALLI VIRA RAGHAVULU NAIDU 
— APPBLLANT 


. VETSUB 

. DHARA.CHINNA RAJALINGAM AND 
OTHERS— RESPONDENTS 

Promissory note—Endorsement ordinary and not 
transferring debt itself—Stamp bond not complied 
with—Non-executant co-parceners,if can be sued on 
ground of their liability under Hindu Law—Trans- 
Jer of Property Act (IV of 1882), a. 8, if applies to 
such case. i 

Where the indorsement on promissory note is of 
the ordinary kind, it is not so worded as to 
transfer the debt itself nor has any stamp duty 
been paid on the indorsement, the indorsee cannot 
sue.the non-executant co-parceners on the ground 
of their liability under the Hindu Law. 174 Ind. 
Qes, 577 (1), followed. 

Where what was transferred by the endorsement 
was only the property inthe promissory note and 


nothing more that not either a debt or actionable 


claim, s. 8 of T. P. Act will not apply. 


A, against the. decree of the Distric® 
Court, Kietna, dated April 12, 1935. 


Messrs. V.- Govindarajachart and K. 
Jagannatha Rao, for the Appellant.’ 


. Mr. Y. Suryanarayana, for - the Respond- 


¢ 


ents. 


Pandrang Row, J.—This is an appeal 
from the decree of the District Judge of 
Kistna, dated April 12, 1935, in O. S. No. 15 
of 1933, a suit to recover the amount due 
on a promissory note, Ex. A, dated Febru- 
ary 12, 1930, executed by defendant No. 1 
in favour of the late Mallikarjuna Rao, the 
father of the plaintiff's indorsers, The suit 
was directed not merely against the -maker 
of the note, defendant No. 1, but also 
against his father, defendant No. 2, and 
his son, defendant No, 3. [t may be men- 
tioned in this connection ‘that defendant 
No. 1 became insolvent and the Official 
Receiver of Vizagapatam was brought on 
record as defendant No. 4. The learned 
District Judge passed a decree only as 
against defendants Nos, 1 and 4, that is 
to say, 28 aginst the estate of defendant 
No. 1, and dismissed the suit as against 
defendants Nos, 2, and 3. The plaintiff has 
preferred this appeal] from the decree of the 
Court below dismissing the suit against 
defendants Nos. 2 and 3, and the only 
question for determination in this appeal 
is whether the plaintiff is entitled to a 
decree against defendants Nos. 2 and 3. It 
must be remembered that the suit is by 
an indorsee and is based on the promissory 
note, Ex. A. In para. 4 of the plaint it is 
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mentioned that the endorsement was obtain- 
ed on the note in order to collect the 
amount due thereunder and it would appear 
as if the plaintiff is only an indoreee for 
collection and not for value. The plaint 
does not allege that the plaintiff paid any- 
thing for the endorsement, and on the 
other hand it is stated in para. 4 that the 
transfer of the promissory note was obtain» 
ed inorder to collect the amount due on 
the note. It ig obvious that neither the 
son nor the father of defendant No. 1 could 
be made liable directly on the promissory 
note in which neither of them is mention- 
ed. It is encugh in this connection to 
refer to the recent Full Bench decision 
in Maruthamuthu Naicker v. Kadir Badsha 
Rowther (1) in which the head-note runs as 


follows: 


“The indorsee of a “promissory note exe- 


cuted by the managing member of a 
Hindu joint family is limited to his remedy 
on the note unless the indorsement is so worded as 
to transfer the debt as well and the stamp law is 
complied with; and, therefore, in the case of an 
ordinary endorsement the indorsee cannot sue the 
nou-executant co-parceners onthe ground 
liability under the Hindu Law.” : 
In the present case the indorsement 18 of 
the ordinary kind; it is not so worded as 
to transfer the debt itself nor has any 
stamp duty been paid on the indorsement. 
It was alleged in the plaint that there was 
an agreement by defendant No, 2 on 
January 12,1931, whereby he paid Rs 2,000 
being part of the amount due to the origis 
nal payee and the balance was promised 
to be paid after some time. This agree- 
ment, which is marked as Kx, F in this 
case, is, however, not an agreement with the 
plaintiff in the present suit but only with 
the original payee, and it 1s not the plaintiff's 
case that the rights under this agreement 
were also transferred to the plaintiff along 
with the promissory note. While the 
promissory note was filed along with the 
plaint, this letter, Ex. F was not filed, and 
if it bad really been relied upon as part 
of the cause of action as it is now sought 
to be, it would have been filed along with 
the plaint, Even assuming that the plaint- 
iff is not a mere indorsee for collection but 
ig an indorsee for value, it would not follow 
that the indorsement ipso facto transferred 
the rights under the. letter, Ex. F to the 
plaintiff. The Advocate for the appellant 
relies on 8.8, T. P. Act, and in particular 
the following passage therein, viz. A Where 
the property isa debt or other actionable 
378; 174 Ind. Oas. 577; A I R 1938 
wad. eh R (1938) Mad, 568; 47 L W 302; (1938) 
M W N 238; 10 R M 726. 
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claim, the securities therefor.“ This is 
not, however,a case in which there has 
been sny transfer in law of either a debt or 
of any actionable claim. What was trans- 
ferred by the endorsement was only the 
property in the promissory note and nothing 
more, This is, therefore,a case to which 
the particular portion of s. & T. P. Act, 
relied upon will not apply. We are there- 
fore of opinion, though not for the reasons 
found in the judgment of the Court below, 
that the Court below was right in dismise- 
ing the claim of the plaintiff as against 
defendants Nos. 2 and 3. The appeal, 
therefore, fails and is dismissed with 
costs of respondents Nos. 2 and 3. 


ND. Appeal dismissed, 





LAHORE HIGH COURT 
First Appeal No. 40 of 1938 
May 31, 1939 
ADDISON AND Ram LALL, JJ. 
Nawab NISAR ALI KHAN AND GTHERS— 
DEFENDANTS—-APPELLANTS 
versus 
Sardar NAWAZISH ALI KHAN 
AND ANOTHER—PLAINTIFRS AND OTHERS— 
DEFENDANTS— RESPONDENTS 
Court Fees Act (VII of 1870), 8. 7 (iv) (b), Sch. II, 
Art. 17 (vi)—Suit by Muhammadan in joint possession 
against his co-owners for possession by partition 
and separation of share falls under s. 7 (iv) (b). 


NAWAB i ai ZA KHAN 


| 
Nawab Nisar Ali Khan 
| 
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| 
Nawab ania Ali Khan 
Nawab Mohammad 
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Where there is a jointness of title, each co-parcener 
is in possession of every portion of the joint property 
while his share is not defined, and in such cases, the 
change in the mode of enjoyment is not capable of 
assessment in termsof money and therefore the resi- 
duary Art. 17 becomes applicable. Such jointnesa 
of title can ordinarily exist in the case of a co- 
parcenary property only, but where the shares of co- 
owners are known and ascertained, a suitfor parti- 
tion is virtually a suit to enforce a right toa share 
in joint family property. Under the Muhammadan 
Law the share of each member of the family in the 
family property is specific and is known and the: 
title of one member of such a family is not joint with 
that of any other member. {p. 330, col. 2.] 

Consequently, where a Muhammadsn co-owner in 
joint possession institutes a suit against the co-owners 
for possession by partition and separation of his 
share, the suit is for the enforcement of that share 
which he claims in the family property under the: 
Muhammadan Law. In this aspect the case falls. 
under s 7 (iv) (b), and not under Art 17 (iv) of Sch. TI, 
Court Fees Act. 176 Ind. Cas. 762 (1), relied on, 
150 Ind. Cas. 994 (2) and 123 Ind. Cas, 525 (3), dis. 
tinguished. [p. 331, col, 1] 

F. A, from the décree of the Sub-Judge, 
First Class, Lahore, dated Jauuary 3, 


1938, 
Malik Barkat Ali and Nawab Muzaffar 
Ali, for the Appellants, 
Mr. Zahur-ud-Din Naqshbandi, for Res- 
pondents Nos. 1U and 11. 


Messrs. Feroz-ud-Din Ahmad and 
Farrakh Hussain, for the Respondents 
(Plaintiffs). 


Ram Lall, J.—The following pedigree- 
table will help in understandiag the facts 
of this case. 





| 
Nawab Nawazish 
Ali Khan 





| | 
Nawabzada Barkat Nawab Fateh Ali Khan. Nawab Hidayat Ali Khan 
Alikhan | Ali Khan | 
f | | 
Ali Mohammad Khan | Nawabzada Mohammad {Nawab Nawazish 
| Hussain Khan Ali Khan 


| | 
Barkat Ali e Hussain 


an an, 
(defendant (defendant 
No. 13.3 No. 14.) | 
a ew GENG 


| : 
Zulfiqar Ali Khan, 


| 
Talib Ali Khan, 
(defendant No. 3.) 


(defendant No. 4.) 


It is necessary to note in order fully to 
follow the names in the pedigree table 
that there is a custom in this family by 
which the eldest grandson is given the same 
name as thegrandfather. The plaintiffs are 


(defendant No. 2.) 


(plaintiff No. 2.) (plantiff No. 1.) 


Sardar Nisar Ali 
Khan, 
(defendant No. 1.) 


Sardar Muzaffar 
Ali Khan 


the sons of Nawab Hidayat Ali Khan 
who was born in 1826. The dispute relates 
to a property situate at Lahore known as 
the Mubarak Haveli. The plaintiffa’ case is 
that this Haveli originally belonged to 
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Nawab Ali Raza Khan, the common ancestor 
of the plaintiffs and defendants Nos. 1 to 4 
and 13 and 14. On the death of Ali Raza 
Khan, his three sons Nawazish Ali Khan, 
Nasir Ali Khan and Nisar Ali Khan entered 
into possession of their respective shares 
of the property which descended to them 
including the Mubarak Haveli, On the 
death of Nawazish Ali Khan in 1890 his 
share devolved on his son Hidayat Ali Khan 
and after him on his two sons who are the 
plaintiffs in the case and who sue therefore 
for possession by partition of a one-third 
share in the Mubarak Haveli, Nasir Ali 
Khan's one-third share devolved on Moham- 
mad Ali Khan who sold it to defendants 
Nos. 5 to 12 and the remaining third was 
the joint share of the descendants of Nisar 
Ali Khan, namely defendants Ncs. 1 tod 
and 13 and 14. The property is stated to 
be joint and as stated already, the plaintiffs 
sue to have their share separated. One- 
third of the Haveli was valued by the 
plaintiffs at Rs. 11,000 and this was fixed as 
the value for purposes of jurisdiction but 
the plaint was stamped with Re. 10 court-fee 
stamp only. 


Defendants Ncs. 1 to 4 pleaded that the 
value for purposes of court-fee and jurisdic- 
tion had not been correctly assessed and 
that the suit should have been one for 
possession. They also pleaded that the 
suit was barred by time. On the merits, 
they pleaded that after the death of Nawab 
Ali Raza Khan, Nawazish Ali Khan be- 
came the sole owner of the Haveli, and 
that Nawazish Ali Khan willed it to Nasir 
Ali Khan who, in turn, by will dated July 
15, 1596, left it to Nawab Fateh Ali Khan, 
father of defendants Nos. 1 to 4. They 
admitted that Nawab Mohammad Ali Khan, 
son of Nawab Nasir Ali Khan, obtained a 
decree for one-third share of the Haveli but 
urged that he never executed this decree 
and so had no right in the Haveli in suit. 
It was asserted that. the Haveli remained 
in possession of the father of defendants 
Nos. 1 to 4 and since his death is in tke 
possession and under the management of 
defendant No. 1. Other pleas were also 
taken but these are not material for the 
decision of the appeal. Defendants Nos. 13 
and 14 admitted the claim of the plaintiffs 
and claimed their share, namely one-sixth 
of the Haveli by partition. The relevant 
issues for the purposes of this appeal 


aTe: 

_“(1) Did Nawab Sir Nawazish Ali Khan make 
an oral will with regard to the Mubarak Haveli 
in favour of Nawab Nasir Ali Khan ? Did he, by 
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virtue thereof, bequeath the whole of Mubarak 
Haveli to him? , es 

(2) Did Nawab Nisar Ali Khan make a will in 
respect of the Mubarak Haveli in favour cf Nawab 
Fateh Ali Khan ? What is its effect? | 

(3) If Issue No. 1 is proved, is the plaint suffi- 
ciently stamped and the suit properly framed ? 

(4) If issue No. 1 is proved, is the suit in time? 

(7) If Issue No. 1 fails, are the plaintifis not 
entitled to one-third share ?" 


The learned Subordinate Judge who tried 
this case held on Issue No. 1 that defen- 
dants Nos. 1 to 4 had failed to prove that 
the Haveli was given by way of gift to Nawab 
Nasir Ali Khan by Nawab Nawazish Ali 
Khan, nor indeed could Nawazish Ali Khan 
make a disposition of the whole as he was 
owner of one third share only according 
tothe Muhammadan Law which admittedly 
governs the parties. On Issue No. 2 the 
learned Subordinate Judge held that the 
Haveli did not form part of the will of 
Nawab Nawazish Ali Khan in favour of 
Nawab Nasir Ali Khan, that Nasir Ali 
Khan did not own more than a third at any 
time and so he was not entitled in any 
case to will the whole of the Haveli to 
Nawab Fateh Ali Khan. The Haveli he 
held was the joint residential property 
of the Nawab family and no will was 
made in respect of it in favour of Nawab 
Fateh Ali Khan. On Issue No. 3 he held that 
plaintiffs had proved that they were in 
actual and constructive possession of a part 
of the Haveli and that even ifit be held 
that defendant No. 1 was in possession, he 
was sO in a representative capacity and 
that, therefore, a suit for possession by 
partition of their share by the plaintiffs 
was adequately stamped with a ten-rupee 
stamp because the possession by a co-sharer 
of joint property was possession by all, 
unless one co-sharer is proved to have 
ejected the others and is holding adversely. 
On Issue No. 4, he held that the suit was 
within time and this finding has not been 
seriously challenged before us, On Issue 
No. 7 the learned Judge held finally that 
the plaintifis were entitled to one-third 
share, that the one-third share of Mohammad 
Ali had been sold to defendants Nos. 5 to 12 
whose father Lakhmi Das was a benami 
purchaser for defendants Nos. 15 and 16. 
Of the remaining one-third which descended 
to the branch of Nawab Nisar Ali Khan, 
defendants Nos. 13 and 14, were entitled 
to one’sixth and defendants Nos.1to 4 to 
the remaining one-sixth share in this Haveli. 
He accordingly passed a preliminary decree 
in favour of the plaintiffs for possession of 
one-third of the Mubarak Haveli at Lahore 
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and appointed a Commissioner to effect a 
division. 

Mr. Barkat Ali has appealed on behalf 
of defendants Nos. 1 to 4, Nawab Nisar Ali 
Khan, snd his brothers, and has paid a 
courtsfee of Rs. 10 only on the memorandum 
of appeal. When the appeal came before 
us for hearing, the parties took time for 
a compromise, but as this did not 
materialize, arguments were proceeded with. 
Mr. Barkat Ali took up as his first point, the 
question of court-fee. He argued that Issue 
No. 3 had been wrongly decided inasmuch 
ag the plaintiffs were not proved to bein 
exclusive possession of any part of the 
Haveli. He urged that joint possession as 
claimed was not sufficient and that the suit 
should have been really one for possession 
and on this ad valorem courtefee was pay- 
able, which, if not paid, rendered the whole 
suit liable to be dismissed. The plaintiffs 
claimed that they were in exclusive posses- 
sion of a part of the Haveli and had even 
been renting it and enjoying the rent. 
Oral evidence was led to the effect that 
the grandfather and the father of the 
plaintiffs lived in the Haveli and that 
possession was always maintained through 
servants. | 

It appears that the Nawab family owns 
large estates both in the Punjab and the 
United Provinces and the evidence led by 
the parties shows that at first the family, 
when in Lahore, lived at the Muharak 
Haveli, but Nawab Sir Fateh Ali Khan, as 
head of the family, shifted to the house in 
the Civil Lines called Nawab Palace 
which he built. The Mubarak Haveli 
continued to be occupied by some members 
of the family while the head of the family 
was not in Lahore or was living in the 
Civil Lines, except that at the time of 
the annual duldul precession all members 
of the family then in Lahore made use of 
the Haveli and in that sense had free access 
to every part of it. If this contention be 
correct, it would appear that the property 
continued to be joint and noone was in 
exclusive possession of any part of it. [His 
Lordship, then examined certain evidence 
on the question of exclusive possession and 
proceeded.| It appears to us, however, to 
be clear that no exclusive possession of any 
person in the Haveli has been established 
and that possession remains joint. The 
Haveli which was once the only permanent 
family residence in Lahore is now no 
longer used by the head of the family who 
lives at Nawab Palace, and since Nawab 
Palace was built, other members of the 
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family are allowed to occupy portions of: 
the Haveli as required, except that at the 
time of the duldul procession, the whole is 
available for all members of the family. 
This, in our opinion, constitutes joint posses= ` 
Sion by co-owners and the next question to. 
consider is whether such joint possession 
by co-owners is such that a suit by one for. 
possession by partition can be brought on 
a fixed stamp of Rs. 10 only. Under s. 7 
(iv) (b), Court Fees Act, in suits to enforce 
the rightto sharein any property on the 
ground that it is joint family property, the 
court-fee payable is ad valorem on the 
amount at which the relief sought in the 
plaint or appeal is valued, In fact, it appears 
to us that the present suit is one of this 
character and the amount at which the 
relief is valued is Rs. 11,000. Under 
Art. 17 (vt) of Sch, II, Court Fees Act, 
a fixed courtefee of Rs. 10 is payable 
only where the money value of the 
subjectematter of the suit cannot be 
ascertained, It seems to us that the 
residuary Article in this case does not 
apply. er z 

In Sat Bhagwan v. Ram Kishen Singh 
(1), the plaintiffs who claimed to be joint 
owners of immovable property sued the 
co-owners for possession by partition and 
separation of their share and the High Court 
held that though the plaintiffs were in cone 
structive possession of a part of the property 
in suit, as there was no jointness of title 
between the parties, Art. 17 (vi) of Sch. IL 
was not applicable and ad valorem fee wag 
payable under s.7 (iv) (b) of the Act. Din 
Mohammad, J. who delivered the judgment 
of the Oourt in this case distinguished 
Asa Ram v. Jagannath (2) and emphasized 
that in the Full Bench case jointness of title 
and possession was allegedand so Art. 17 
(vt) was held to apply on the facts of that cases 
In the present case, however, the shares are 
Claimed according to Muhammadan Law 
in property descended from a common 
ancestor, Under the Muhammadan Law, the 
share of each member of the family in the 
family property is specific and is known and 
the title of one member of such a family is not 
joint with that of any other member. This 
distinction was to some extent brought out 
inthe Full Bench decision of this Court 
referred to above. The claim in that case 
was for possession by partition and separa- 
tion of a share in a joint Hindu family 


(1) I L R (1938) Lah. 240; 176 Ind. Cas, 762; AIR 
1938 Lah, 275;40 P L R 27; 11 R L 235 (2). ` 
(2) 15 L 531; 150 Ind. Cas. 994; A IR 1934 Lah. 567; 


36 P L R48;.7 RL 46 (F B)... 


1940 | 


property and it was held that a ten rupee 
stamp was leviable under Art, 17 (vi). It 
was urged that all members of the 
co-parcenery were in actual or constructive 
possession of the whole of the property and 
the plaintiffs were merely seeking a change 
in the form of the enjoyment of the property. 
The distinction appears to us to lie in 
this, that where there is a jointness of 
title, each co-parcener is in possession of 
every portion of the joint property while 
his share is not defined, and in such cases, 
the change in the mode of enjoyment is 
not capable of assessment in terms of 
money and therefore the residuary Art. 17 
becomes applicable. Such jointness of 
title can ordinarily exist in the case of a 
co-parcenary property only, but where the 
shares of co-owners are known and ascer- 
tained, a suit for partiton is virtually 
a-suit to enforce a right to a share in 
joint fawily property. The plaintifis in 
the present case are not in actual or 
constructive possession of their share; 
they have a share under the law and 
because of this possibly they were allowed 
to use some portion of the Haveli in ques- 
tion, but they cannot be said to be in actual 
enjoyment of their specific share. This 
suit is thus for the enforcement of that 
share which they claim in the family pro- 
perty under the Muhammadan Law. In 
this aspect it appears to us to be clear that 
the case falls under s. 7 (iv) (b), Oourt 
Fees Act. 

There is considerable divergence of 
authority on this question in the other 
High Oourts. So far as this Court is 
concerned, it appears to us to be settled 
that so far as joint Hindu family property 
is concerned, & suit for partition by a 
eo-parcener falls under the residuary Article 
and so far as other family property is con- 
cerned, a claim to enforee by partition a 
share in such property falls under s. 7 
(iv) (b) and therefore ad vilorem courte-fee 
is payable. Reference was made to a case 
decided by a Division Bench and reported in 
Nikka v. Fazal Dad Khan (3), in which the 
parties were Muhammadans and the head- 
note is to the effect that asuit for partition 
by a person in joint possession of the pro- 
perty falls under Art, 17 (vi) of Sch. II. In 
the concurrent judgment of Tek Chand,J. 
it is made clear that the parties tothis litiga- 
tion were strangers and the property in 
dispute was not- joint family property, and 
for this reason, it appears to us that this case 


. (3) 31 PL R 315; 123 Ind, Oas. 525; AI R 1930 Lab. 
839; Ind, Rul, (1930) Lah. 445. oe 
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is distinguishable. We held on this question 
of court-fee by order dated March 8, 1939, 
that ad volarem court-efees were payable 
by the plaintifs on the plaint and by the 
appellants in this Court on their memorans 
dum of appeal. In view of this order, we 
directed the plaint to be amended and 
gave an opportunity to both the parties 
to pay the proper court-fees, These court- 
fees were paid and we proceeded to hear the 
appeal on the merits. 

On the merits we see no force in the appeal. 
The appellants’ case rests on the execu- 
tion and validity of a will of Nawab 
Nawazish Ali Khan by which he devised 
this Haveli with other property to Nawab 
Nasir Ali Khan, who, in turn, devised it to 
Nawab Fateh Ali Khan by will dated July 
15, 1896. In the first place it is clear 
that Nawab Nawazish Ali Khan was only 
entitled to one-third share in the property 
of his father Nawab Ali Raza Khan and 
the remaining portion went in equal shares 
to histwo brothers. In the circumstances 
Nawab Nawazish Ali Khan had no power 
to will orto gift property which never 
belonged to him and so Nawab Nasir Ali 
Khan never became the owner of the 
whole of the Haveli. Till the appellants 
succeed in proving that first Nawab 
Nawazish Ali Khan and then Nawab Nasir 
Ali Khan obtained possession of the whole 
of the Haveli as owners, they cannot 
establish the basis of their claim. [After 
stating certain evidences his Lordship cone 
cluded.] In these circumstances we have 
no hesitation in holding in agreement 
with the learned Subordinate Judge who 
tried the case that defendants Nos. 1 
to 4 have failed to prove that Mubarak 
Haveli as a whole ever belonged to Nawab 
Nawazish Ali Khan, that it was ever gifted 
by Nawab Nawazish Ali Khan to Nawab 
Nazir Ali Khan and that he in turn wasin a 
position to gift it to Nawab Fateh Ali Khan, 
the father of defendants Nos. lto 4. On 
this finding the appeal must fail and it is 
accordingly dismissed, but having regard to 
all the circumstances in the case we leave 


‘the parties to bear their own costs throughs 


out, 


D. Appeal dismissed, 
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LAHORE HIGH COURT 
Second Appeal No. 111 of 1939 
May 12, 1939 
Ba IDE; J à 
MALAWA MAL—PLAINTiFe— 
ApPaLLANT 
VETSUS 
PUNJAB PROVINCIAL GOVERN- 
MENT AND ANoTHER—~DEFENDANTS 
— RESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
38. 23, 19-8. 23, scope of — Whether refers to appeal or 
reviston—Sanctton granted by Deputy Commissioner 
under a. 3, if can be cancelled by Financial Com- 
misstoner—-Ftnancial Commissioner, if can cancel 
sale. 

Section 23, Punjab Alienation of Tand Act does 
not refer to only appeal or revision and. presum- 
ably the section is intended merely to confer con- 
current jurisdiction on higher Revenue Officers to 
grant or withhold sanction. [p 333, col 1.] 

Reading together the provisions of ss. 19 and 
23, Punjab Alienation of Land Act, along with those 
of s. 6, Punjab Land Revenue Act, it is clear enough 
that the Deputy Commissioner and the higher 
officers, who have been empowered to act under the 
Punjab Alienation of Land Act, must be looked 
upon as ‘Revenue Officers’, within the meaning of 
8. €, Punjab Land Revenue Act, His proceedings, 
therefore, will be subject to the provisions in 
Chap. II, Punjab Land Revenue Act relating to ap- 
peal, or revision by higher Revenue Officers. [p. 333, 
col. 2.) 

Consequently where the Deputy Oommissioner 

ants sanction under s. 3, the order cannot be 
Seamed to be final merely because revocation of 
the sanction by higher authorities would involve 
unsettling of titles and consequent inconvenience 
and uncertainty. The Financial Commissioner or 
any other authority has power to set it aside. 

Even ifthe Financial Oommissioner has power to 
revoke the sanction granted by the Deputy Oom- 
missioner, he cannot cancel the sale. His order can- 
celling the sale, therefore, would be ultra vires, fp. 
334, col. 2.) 


N. A. from the decree of the Senior Sub- 
Judge, Gurdaspur, dated December 12, 
1938. 


Messrs. M. C. Mahajan and Qabul Chand, 
for the Appellant. 


Mr. Indar Dev, for Advocate-General, 
for the Respondents, 


Judgment.—On July 18, 1934, one Indar, 
defendant, who is a member of an agrie 
cultural tribe, obtained sanction of the 
Deputy Oommissioner under s. 3, Punjab 
Alienation of Land Act, for sale of some of 
his land in favour of the plaintiff Malawa 
Mal, who is a member of a non-agricultural 
tribe and the saleedeed was accordingly 
executed and registered. It appears that 
Subsequently the Finanical Commissioner, 
Punjab, purporting to act in the exercise of 
his revisicnal jurisdiction under the Act, 
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cancelled the sale. The. plaintiff thereupon 
instituted the present suit for a declaration 
to the effect that the plaintif is the lawful 
owner of the aforesaid land and that the: 
order of the Financial Commissioner cancele 
ling the sale is illegal and inoperative. 
The suit was resisted by the Punjab Govt.; 
which was impleaded as a party to the 
suit and contended that the Financial 
Commissioner had power to vancel the: 
sanction given by the Deputy Commissioner, 
The Courts below have found the issue 
against the plaintiff and dismissed the 
plaintiff's suit. From this decision plaintiff 
has appealed. 

On behalf of the plaintiff-appellant it ia 
contended that the sanction given by the. 
Deputy Commissioner under s. 3, Punjab: 
Alienation of Land Act, is final and the 
Financial Oommissioner or any other 
authority has no power to set it aside and 
disturb the title of the alienes, after sanc- 
tion is once given, The Courts below have 
relied on the provisions of ss, 19 and 23 
of the Act, but it was urged on behalf 
of the plaintiff that these sections do not 
show that the Financial Commissioner’ 


_ possesses any such revisional power as is: 


claimed. No ruling of the Punjab Chief 
Oourt or this Court directly in point has 
been cited, but there are several rulings 
of the Financial Commissioner in which: 
revisional jurisdiction has been exercjsed: 
by him; seee.g. Dogar Malv. Secretary 
of State (1), Hayat v. Nawab (2), Tara: 
Singh v. Fazlan (3), Muhammad Din v. 
Gian Singh (4) and Emperor v. Budhi 
Parkash (5). It is contended on behalf of 
the plaintiff that Dogar Mal v. Secretary 
of State (1) does not lay down correct law, 
and in most of the other rulings, revisional 
jurisdiction has been assumed, without 
discussion of the point. 
There is no provision in tbe Punjab 
Alienation of Land Act, conferring specifi 
cally powers of appeal or revision on the 
Financial Commissioner in respect of orders 
passed by a Deputy Commissioner under. 
s. 3 of the Act, but it is contended on 
behalf of the respondents that s. 19 confers 
such powers. Section 23 is also relied on: 
but I do not think itis of mach help, as 
it simply says that the powers conferred 
upon a Deputy Commissioner under s. 3 
may be exercised by a higher Revenue 


Officer. According to this section, higher 
1)4 PR 1904 (Rev) 82PL R 1904, 
2) 12 L LT 66. 
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Revenue OMÑcers have the same power to 
grant or withhold sanction as is conferred 
on the Deputy Oommissioner by s. 3; 
but the section does not refer to any 
appeal or revision and presumably the sec- 
tion is intended merely to confer concurrent 
Jurisdiction on higher Revenue Officers to 
grant or witbhold sanction. The language 
of the section, however, indicates that the 
Deputy Commissioner is also looked upon 
‘a8 a Revenue Officer for the purpose of 
the Act. The decision of the point of law 
Taised in this case seems to me to depend 
entirely on the interpretation to be placed 
on 8s. 19 of the Act, which runs as 
follows : 


_“Bubject to the provisions of this Act, the provi- 
.Blons of Ohap. II, Punjab Land Revenue Act, 
1887, shall, in so far as they are applicable, apply 
A Tap proceedings of Revenae Officers ander this 

c 


“On behalf of the respondents it is argued 
‘that the Deputy Commissioner is a Revenue 
Officer within the meaning of the Punjab 
Land Revenue Act and his proceediugs 
are subject to appeal and revision by 
virtue of the provisions of Chap. II of that 
Act, which are made applicable by this 
section to the proceedings of Revenue 
Officers under the Punjab Alienation of 
Land Act. Ono the other hand, the learned 
Counsel for the appellant cantends that 
-the provisions of Obap. II, Punjab Land 
Revenue Act, are made applicable bys. 19 
only ‘subject to the provisions of this Act’ 
“4. e. the Punjab Alienation of Land Act, 
and that the language of s. 3 and s. 17 
indicates that once sanction is given by 
the Deputy Commissioner and the sale 
effected, the sanction is irrevocable. Sec- 
tion 3 lays down that a permanent aliena- 
tion of land shall not take effect as such 
until sanction is given thereto by the 
Deputy Commissioner. It is urged that 
there is nothing in the section to show that 
after the sanction is once given and the 
sale has taken effect, ib can be cancelled 
subsequently by the sanction being with- 
drawn. Section 17 relates to the procedure 
in respect of registration of instruments 
of sale, requiring sanction of the Deputy 
Oommisgioner under s. 3 of the Act. It 
lays down that such instruments shall not 
be registered, until a certified copy of the 
necessary Sanction is produced. There is, 
however, nothing in the section to shcw 
the effect of subsequent cancellation of 
the sanction by higher authorities on the 
Tegistration of such instruments and it 
was therefore contended that no subsequent 
Tevocation of the sanction is contemplated 
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by the section. It was urged that it would 
be avery strange and undesirable position 
if titles once validly acquired with the 
sanction of the Deputy Oommissioner 
could be unsettled subsequently by the 
revocation of the sauction by the Financial 
Commissioner at any time in the exercise 
of his jurisdiction. 

There is some force in the above conten- 
tions, but after carefully considering the 
provisions of s, 19, I am of opinion that 
the view taken by the Courts below is cor- 
rect. Chapter II, Punjab Land Revenue Act, 
the provisions of which have been made 
applicable to proceedings of Revenue Offic 
cers under the Punjab Alienation of Land 
Act by s. 19 refers to Revenue Officers and 
its provisions have been classified as fole 
lows : 

Sections 6 to 10: Olasses and powers of 

Revenue Officers. 

Sections Il and 12: Administrative cone 

trol. 

Sections 13 to 16: 

Revision. 

Sections 17 to 22: Procedure. 

Sections 23 to 2.: Supplemental provis 

sions. 

According tos. 6, Punjab Land Revenue 
Act, the Deputy Commissioner of a district 
is a “Ocllector’ under that Act. Most of the 
powers under the Punjab Alienation of 
Land Act are conferred upon the ‘Deputy 
Commissioner’ and s. 23 lays down that 
the same powers may be exercised by Revee 
nue Officers of a higher rank. Reading 
together the provisions of ss, 19 and 23, 
Punjab Alienation of Land Act, along with 
those of s. 6, Punjab Land Revenue Act, it 
ceems clear enough that the Deputy Come 
missioner and the higher officers, who have 
been empowered to act under the Punjab 
Alienation of Land Act, must be looked 
upon as ‘Revenue Officers’, within the 
meaning of s. 6, Punjab Land Revenue Act, 
It was urged on behalf of the appellant 
that, if the intention of the Legislature was 
that the powers, under the Punjab Aliena- 
tion of Land Act should be exercised by 
the Deputy Commissioner merely in his 
capacity as a Oollector, the powers could 
have been conferred upon the ‘Collector’ 
rather than the ‘Deputy Commissioner.’ But 
the powers of a Oollector are frequently 
exercised as is well-known by more than 
one officer in a district and the intention of 
the Act appears to be that the powere 
under the Punjab Alienation of Land Act 
should be exercised. only by the Deputy 
Commissioner, who has not only the powers 


Appeal, Review and 
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ofa Collect6?, but is the Chief Executive 
Officer of the district, and as such, is pro» 
bably considered to be the best person to 
carry out the policy of the Govt. in respect 
of the Act. 

If the Deputy Commissioner is to be 
looked upon asa ‘Revenue Officer’ when 
aciing under the Punjab Land Alienation 
Act, it would seem to follow that his pro- 
‘ceedings will be subject to the provisions in 
‘Chap. IJ, Punjab Land Revenue Act, relat- 
‘Ing to appeal or revision by higher 
‘Revenue Officers, unless there were any- 
‘thing in the Punjab Alienation of Laud Act 
repugnant to the application of these provi- 
sions. Now, there is certainly no distinct 
provision in the Punjab Alienation of Land 
Act that the order of a Deputy Commis- 
sioner granting sanction to a permanent 
alienation under rf. 3 is to be considered 
final. The main argument of the learned 
Counsel for the appellant is that if the 
Banction is allowed to be revoked by higher 
authorities ata later stage, the title of an 
alienee would always remain ir doubt and 
this could not have been intended. But 
the provisions of the Act are intended to 
protect the interests of members of agrie 
cultural tribes’and I do not think, there is 
anything unlikely in provision being made 
for a sanction granted by a Deputy Oommis- 
‘sioner being revoked, if it is found that 
‘the Deputy Oommissioner had given the 
‘sanction under a misapprehension of facts 
‘or the rules issued by the Govt, in 
‘order to carry out the policy of the Act. 
‘The argument as regards the possible in- 
‘convenience owing to unsettling of titles is, 
Ithink, by no means conclusive. For, as 
‘against the inconvenience, there is an obvi- 
cous advantage in the higher authorities 
being invested with power to correct any 
mistake made in granting sancticn due to 
misapprehension of facts or the rules, fraud 
of the parties concerned and so forth. 

The most important provisions of Chap. I, 
Punjab Land Revenue Act, in relation to 
proceedings of Revenue Officers are those as 
regards appeal, revision and review, and if 
the intention of the Legislature was that 
those provisions should not be applicable 
to sanction given by the Deputy Commis- 
sioner under 8. 3, Punjab Alienation of Land 
Act, this would have been, I think, made 
clear in er, 19 and not merely left to bein- 
ferred from the possible inconvenience due 
to unsettling of titles. It was urged that a 
right of appeal or revision cannot be merely 
. inferred; but in the present instance, it seems 
'. fo me that ip the absence of any clear pro- 
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vision to the contrary, such a right is cone 
ferred by the provisions of s. 19, It may 
be mentioned here that Sir Shadi Lal.in 
his learned commentary on the Act also 
appears to have interpreted this section to 
mean that the orders of the Deputy Oom- 
missioner passed under the Act are not final 
but are subject to appeal, revision and 
review (vide p. 288 of the Edition of 1937). 

The Punjab Alienation of Land Act 
avowedly interferes with the right of alice 
nation of property and there are various 
provisions in it, which would involve unset- 
tling of titles even after the lapse of cons 
siderable time (see e. g., 88. 6,9 and 21-A). 
In view of the provisions of s. 19, Iam 
therefore not prepared to hold that the 
order ofthe Deputy Oommissioner grante 
ing sanction under s. 3.must be deemed to’ 
be final, merely because revocation of sanc- 
tion by higher authorities would involve 
unsettling of titles and consequent incon- 
venience and uncertainty. The power of 
revision has been claimed and exercised by 
the Financial Commissioner since 1908 at 
any rate sofar as can be judged by the re- 
ported rulings of the Financial Commis- 
sioners which have been brought to my 
notice. The Punjab Alienation of Land Act 
has been amended more than once since 
then, but it is significant that the Legisla- 
ture has not thought it necessary to amend 
the Act inthis respect.. The presumption 
therefore is that the power of revision 
exercised by the Financial Commissioners 
under s, 19 was considered by the Legise 
lature to be in conformity with the inten- 
tion of the Act. 

In the end, I must refer to one technical 
point which was urged by the learned Coun- 
sel for the appellant. It was contended that 
even if the Financial Commissioner had 
power to revoke the sanction granted by 
the Deputy Commissioner he could not 
cancel the sale as he seems to have done 
in the present instance, This objection 
seems to be technically correct and was cone 
ceded by the learned Counsel for the res- 
pondent but it cannot help the plaintiff to 
secure the relief claimed by him, viz., that 
he is the owner of the landin dispute, For 
the Financial Commissioner’s order must, at 
any rate, be construed as revoking the sanc» 
tion granted by the Deputy Commissioner. 
In the absence of necessary sanction, the 
sale will, of course, take effect asa morte 
gage according to the provisions of 6. 14, 
Punjab Alienation of Land Act and this 
was also conceded by the learned Counsel 
for the respondent. Althcugh a Oivil Court - 
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is not empowered to question the manner 
in which a Revenue Officer is empowered 
to act (e. 20,- Alienation of Land Act) it is 
not disputed that the Financial Commis- 
sioner had no power at all to cancel the 
sale. He could only revoke the sanction 
granted by the Deputy Oommissioner and 
consequently his order, in so far it cancel- 
led the same, seems to be-ultra vires. 

I accordingly accept the appeal only to 
the extent of passing a decree in favour of 
the plaintiff, that the sale in bis favour 
shall take effect as a usufructuary mortgage 
according to the provisions of 5,14, Punjab 
Alienation of Land Act, owing to the tevo- 
cation of -the sanction granted by the 
Deputy Commissioner under s. 3 of the Act. 
In view of all the circumstances, I leave 
the-parties to bear their costs throughout. 


`D. Appeal partly allowed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1560 of 1938 
April 5, 1939 
EDGLEY, J. 
-- ABUL JAMIL SAMSUL HAMID 
OHOWDHURY—Derorzer HOLDER—AUTOCTION- 
PUROdASER—PRBTITIONER 


versus 
AMBIA KHATUN w/o AMATALI BEPARI 
AND OTHBRS—-UO sHABER—DBFaNDANTS— 
Opposite PARTY 

Limitation Act (IX of 1908), 8. 18—Civil Procedure 
Code (Act V of 1903), O, XXI, r. 90 — Application 
under O. XXI, r. 90 time-barred — Onus ison judg- 
ment-debtor-applicant to prove fraudulent conceal- 
ment —Mere under-valuation in sale proclamation, 
whether fraudulent concealment—Appltcation within 
limitation to set aside sale on ground of under- 
valuation—Standard of evidence tn such case, ` 

It is clear from the language of s.18, Lim. Act, 
that a person, who makes an application after the 
ordinary statutory period of limitation, must prove 
that he has been kept from the knowledge of his 
right to make the application by the fraud of the 
. person against whom the application is directed. In 
other words, the initial onus lies upon himto prove 
the requisite element of fraudulent concealment. In 
a case, therefore,in which an applicant is seeking 
under O. XXI, r. 90, Civil P. O., to set asidea Civil 
Court sale, if his application has been filed more than 
30 days after thedate of the sale, he will have to 
prove fraudulent concealment on the part of the 
decree-holder or such other person against whom his 
application may be directed. If by doing so, he 
establishes his right to file a time-barred application, 
it will then befor him to prove fraud or irregularity 
in publishing or conducting the sale, within the 
meaning of O. XXI, r. 90, Oivil P. O., sufficient to 
enable him to have the sale set aside under that 
Rule. It is not merely necessary to show that fraud 
has been committed in order to enable the judgment- 
debtor to get.the benefit of s. 18, Lim. Act, but the 
element of fraudulent concealment requires to be 
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established. Mere under-valuation of property in thè 
sale proclamation cannot possibly amount to the 
fraudulent concealment which is required under 
s. 18, Lim. Act. It is a matter which along with 
other matters may be considered but in order to 
establish fraudulent concealment, it would be neces- 
sary to show that through the fraudulent conduct of 
the decree-holder or such other person against whom 
the application has been directed, the judgment- 
debtor had been prevented from having any know- 
ledge of the sale proclamation or the fact that a 
sale had actually taken place. Rahimbhoy Habib- 
bhoy v. Carles Agnew Turner (1), explained. §8 Ind. 
Oas. 94 (2), 85 Ind. Cas, 622 (3), 16 Ind. Oas. 464 (4) 
and Lord Bishop of Mylapore, Madras Presidency v. 
Mehr Ali(5), relied on; 284 16), distinguished. (p. 
337, col. 2.) 

Obtter.—A Oourt may be perfectly justified in set- 
ting aside a sale in a proper case established on an 
application filed within the prescribed period of 
limitation where the Oourt is satisfied that the pro- 
perty sold was grossly undervalued: Oivil Oourt 
sales should not, however, be lightly set aside and, 
even in a case in which no question of limitation 
arose, the Oourt would necessarily demand a high 
standard of evidence to prove that there had been 
fraud or irregularity in publishing or conducting the 
gale on account of under-valuation, Saadatmand Khan 
v. Phul Kuar (8), relied on. 


C. Rule issued from an order of the 
Additional District Judge, 4th Oourt, Bakere 
ganj (Barisal), dated August 5, 1938. 


Messrs. Jitendra Nath Guha and Satyae 
priya Ghose, for Petitioner. 

Mr. Radhikaranjan Guha, for the Opposite 
Party. 


Order.—This Rule is directed against the 
order of Mr. 8. K. Ganguly, Additional Dise 
trict Judge, of Bakarganj, dated August 5, 
1938, under which he set aside a Civil 
Court sale which had been held on Decem- 
ber 17, 1931. Some two and a half years 
after the date of the sale, oppcsite party 
No, Lin this case applied to have the sale 
set aside on the ground of fraudulent 
suppression of the processes and for irre- 
gularities connected with the publication of 
the sale, Her application was rejected by 
the trial Court. She then appaaled and her 
appeal was heard in due course by the 
learned Additional Judge who reversed the 
decision of the trial Oourt and set aside the 
sale. It may be mentioned that there was 
some discussion in the Courts beluw onthe 
question whether the sale with which we 
are dealing was one under the Ben. 
Ten. Act, or under the provisions of the Civil 
P.O, It is, however, now admitted that, 
in view of the circumstances of the case, 
it must be treated as a sale under the 
provisions ofthe Civil P. O., and that the 
application to set aside the sale will be 
governed by O. XXI, r. 90 of the Oode, It 
is further admitted that, asthe application 
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to set aside the sale was filed on July 5, 
1937, while the sale was held on Decem- 
ber 17,1934, the judgment-debtor'’s appli- 
cation must be treated as time-barred unjess 
she can get the benefit of s. 18, Lim. Act. 

The general line cf reasoning adopted by 
the learned Additional Judge is somewhat 
obscure. He found, however, that two plots 
of the judgmentedebtors’ property were 
valued, respectively, in the sale proclama- 
tion at Rs. 10 and Rs. 40 and were sold for 
Rs. 10 and Rs. 10. He also appearsto have 
been of the opinion that the proper value 
of this property was at least Rs. 2,100 and 
he held that the fact of this under-valua- 
tion amounted to clear evidence of fraud 
on the part of the decree-holder. He was, 
therefore, of opinion that the onus Jay on 
the decree-holder io show that opposite 
party No.1 was not entitled to the benefit 
of s. 18, Lim. Act. The whole of his subse- 
quent discussion of the evidence appears 
to have been coloured by this opinion and 
he failed to consider the question as to 
whether the initial onus to prove fraudulent 
Concealment lay upon opposite party No. 1. 
In view of the findings contained in the 
judgment of the learned Additional District 
Judge, to which reference has been made 
above, it appears that he proceeds on the 
assumption that, in a casein which there is 
evidence of fraud in connection with the 
vaulation of the property sold, a judgment- 
debtor, who applies after the prescribed 
period .of limitation to have the sale set 
aside, becomes automatically entitled toa 
presumption to the effect that owing to 
fraud on the part of the decree-holder, he 
has been kept from the knowledge of his 
right to file an application to have the 
sale set aside, and that the onus will lie 
entirely upon the decree-holder to rebut 
this presumption. In my opinion, this 
assumption is erroneous. Section 18, Lim. 
Act, provides that : 

“Where any person having a right to institute a 
suit or make an application has, by means of fraud; 
been kept from the knowledge of such right or of 
the title on which it is founded a. the time 
limited for instituting a suit or making an appli- 
cation against the person guilty of the fraud or 
accessary thereto...... shall be computed from the 


time when the fraud first became known to the 
person injuriously affected thereby ~...” ' 


It follows therefore from the clear langu- 
age of the section that a person, who 
makes an application after the ordinary 
statutory period of limitation, must prove 
that he has been kept from the knowledge 
of his right to make the application by the 
fraud of the person against whom the 
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application is directed. In other words, 
the initial onus lies upon him to prove.the 
requisite element of fraudulent concealment. 
In a case, therefore, in which an applicant 
is seeking under O. XXI, r, 90, Civil P. O., 
to set aside a Civil Court sale, if his appli- 
cation has been filed more than 30 days 
after the date of the sale, he will have to 
prove fraudulent concealment on the part 
of the decree-holder or such other person 
against whom his application may be 
directed. If by doing so he establishes his 
right to file a time-barred application, it 
will then be for him to prove fraud or 
irregularity in publishing or conducting the 
Sale, within the meaning of O. XXI, r. 90, 
Orvil P. O., sufficient to enable him to 
have the sale set aside under that rule. In 
support of the view which has been taken 
by the learned Additignal Judge in this 
matter, reliance is placed by the learned 


Advocate for the opposite party on certain ` 


observations made by the Judicial Come 
mittee of the Privy Oouncil in, Rahimbhoy 
Habibbhoy v. Charles Agnew Turner (1). 
That case related to a suit brought in 1887 
by the Official Assignee in respect of some 
property which, according to the allegations 
in the plaint, had been fraudulently trange 
ferred in 1867 by an insélvent to his 
brother, Rahimbhoy Habibbhoy. Their 
Lordships held that the transfer was a volun- 
tary one and bad against the creditors, and, 
further, that it was committed in pursuance 
of fraud and was cunccaled from the cre- 
ditors. They also held | 

“that it was a fraud which prevented the 
assignee from having knowledge of his right to 
recover the assets, and therefore falls within s. 18, 
Lim. Act XV of 1877, which directs that in sucha 
case the time for instituting an action shall be com- 
puted from the time when.the fraud first became 
known to the person injuriously affected thereby.” 


Lord Hobhouse, who delivered the judg- 
ment in the case, then went on to discuss 
the question as to the date when the Official 
Assignee obtained knowledge of the fraud 
and, in this connection, His Lordship made 
the following observations : 

“Their Lordships consider that when a man has 
committed a fraud, and has got property thereby, it 
is for him to show that the person injured by his 
fraud and suing to rec)yver the property has had 
clear and definite knowledge of those facts which 
constitute the fraud, st a time which is too remote 
to allow him to bring the suit. That is attempted 
in the present case,” 


On the point as to the time when know- 
ledge of the fraud came to the knowledge 
of the Official Assignee, there was a finding 


eG) B 341;2) 1.41; 6 Sar, 256; 17 Ind. Jur, 40 
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to the effect .that certain clues and hints 
reached him in 188l which p-ssibly, if 
followed up, might have led to a com- 
plete knowledge of the fraud, but with 


regard to this matter Lord Hobhouse 
observed: ; 


` “Their Lordships cannot consider that this is 
such knowledge- dn the part of the assignee 
as would deprive, him of the benefit of s. 18, Lim. 
Act. They, therefore consider that the action is 
brought in good time, being brought within two; years 
after the real knowledge came to the mind of the 
assignes,*? re 

It is significant that in the case cited above 
their Lordships of the Judicial Committee 
first came to a finding to the effect that 
fraud had actually been committed which 
prevented the assignee from having know- 
ledge of his right to recover the assets and 
that their subsequent observations with 
regard to the question of the onus which lay 
upon the party who had committed the fraud 
related to the question as tothe time when the 
fraud actually came to the knowledge ‘of the 
assignee. As I understand the principles 
which may be deduced from the decision of 
the Judicial Committee in Rahimbhoy 
Habibbhoy v. Charles Agnew Turner (|), 
they are to the effect that, in a case such 
a8 that with which their Lordships were 
dealing, it. must first be established by the 
plaintiff that there was fraudulent conceal- 
ment on the part of the defendant. With 
regard to this point, the onus would lie on 
the plaintiff. When once the fraudulent 
concealment has been established, the 
Question would then have to be examined as 
to the ‘time when this particular fraud 
became known to the plaintiff. With refer- 
ence to the second point the onus would lie 
on the person responsible for the fraudulent 
concealment to show that, in spite of this 
fraud, the facts relating thereto nad become 
known to the plaintiff before the alleged 
date of knowledge at atime too remote to 
allow him to bring the suit, The correct 
legal position in thismatter has been very 
clearly Summarized by Mookerjee, J» in 
Biman “Chandra v Promatha Nath (2), as 
follows: 

“The true position then is that where’ a suit 
is on the face oi it barred, it is for the plaintiff 
to prove inthe first instance the circumstances 
which would prevent the statute from having its 
ordinary effect. A person who, in such circum- 
stances, desires to invoke the aid of s. lš must 
establish that there has fraud and that by means 
of such fraud he has been kept from the know- 
ledye of his right to suit or of the title whereon 


it is founded, Once this is established, the burden 
is shifted on to the other side to show that the plain- 


(2) 49 0) 886; 68 Ind. Cas, 94; A I R 1922 Call57; 36 
OLd 295. 
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tiff had knowledge of the transaction beyond the period 
of limitation. Such knowledge must be clear and 
definite knowledge of the facts constituting the 
particular fraud; as Lord Hobhouse point out, it 
is not sufficient for the defendant to show that 
the plaintiff had some clues and hints which perhaps, 


if vigorously and acutely followed up, might have 
led to a complete knowledge of the fraud.” 


It therefore follows that when a judgment- 
debtor files a time-barred application to set 
aside a Civil Court sale and seeks to invoke 
the aid of s. 18, Lim. Act, the initial onus will 
lie very heavily upon him to show that by 
reason of fraudulent concealment, on the 
part of the person against whom he has 
‘made the application he has been kept from 
the knowledge of his right to file the appli- 
cation. Inthe matter with which we are now 
dealing therefore it is not merely necessary to 
show that fraud has keen committed in 
order to enable the judgment-debtor to get 
the benefit of s. 18, Lim. Act, but the element 
of fraudulent concealment requires to be 
established. From this point of view, in 
my opinion, it certainly cannot be said 
that mere under-valuation of property in 
the sale proclamation can possibly amount 
to the fraudulent concealment which is 
required under s. 18, Lim. Act. It is a 
matter which along with other matters may 
be considered but in order to establish 
fraudulent concealment, it would be neces- 
gary. to show that through the fraudulent Gone 
duct of the decree-holder or such other person 
‘against whom the application has been 
directed, the judgmenit-debtor had been pre» 
vented from having any knowledge of the 
sale proclamation or the fact that a sale had 
actually taken place, In other words, as 
stated by Das, J. in Bajrang Prasad v. 
Sonejhart Kuer, 85 Ind. Oas. 622 (3): 

“In order to succeed the judgment-debtor must 
establish that there was some contrivance on 
the part of the decree-holder by which the judg- 
ment-debtor was kept from the knowledge of her 
Tight to apply under O. XXI, r. 90 of the Code, 
It is, in my opinion, not sufficient to say that as 
there was fraud in the conduct of the sale there- 
fore it must follow that there was a contrivance on 
the part of the decree-holder to keep the judgment- 


debtor from the knowledge of the fraudulent 
sale.” 


This is also’ the view which seemsto have 
been taken by Sir Lawrence Jenkins, O. J. 
in NaPayan Sahu v. Damodar Das (4). In 
that case his Lordship observed that 

“the mis-satement of the value in the execution 
petition is described asa ‘fraud and irregularity’; 
irregularity it may have been; and even assuming 
for the sake of argument that it was a fraud, still 
it doesnot constitute the fraudulent concealment’ 
necessary to save limitation. Even if the non- 


(3) 65 Ind. Cas. 622; A I R 1025 Pat. 521,6 PLT 
67. 
(:) 16 O W N 894; 16 Ind, Cas, 464, 
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publication of the sale proclamation in the mufassil 
exposed the sale to attack at.the instance of the 
Judgment-debtor, it is not shown that he has by 


means of fraud of which the decree-holder wag guilty 
or to which he was accessory, been kept from the 
knowledge of hisright.” 
__A similar view was also expressed by 
Mukherjea, J.in Lord Bishop of Mylapur, 
Mauras Presidency v. Mehr Ali (5). The 
learned Additional J udge in the Oourt 
below mainly bases hig Judgment on the 
decision of Mitter, J. in Ramizadin Bazar 
V. Nianaddi Bazar (6). That was a case in 
which certain parsons sought to set aside 
a sale under the provisions of 8. 174, 
Ben. Ten. Act. Their application would 
have been clearly time-barred unless the 
applicants could show that they weze ene 
titled to the benefit of s. 18, Lim, Act. 
The Sale was set aside by the first Court 
but this decision was reversed on appeal 
by the District J udge on a finding that 
there had been no fraudulent suppression 
of the sale proclamation as- alleged. The 
judgment-debtors then mcved this Court 
in Tevisicn. - Mitter, J. found that the Dis- 
trict Judge had failed to Consider the fact 
that the property sold had been grossly 
undervalued in the sale -proclamation. In 
this connection Mitter, J., observed : l 
“This ie of a class of cases where the statement 
of the inadequate value ig 80 great, as’ has been said 
by a distinguished English Judge, as to Shock the 
conecience, This itself, as I have pointed out in 
another case, namely, Bhairab Chandra Sinha v. 
Kali Dhan Roy (7), ‘is valuable evidence of fraud, 
and no Oourt would be justified in circumstances 
like these to uphold a sale which offers clear evi- 
-dence of fraud on the part of the decree-holders,” 


In that view of the case the learned 
Judge held that the onus lay upon the auc- 
tlon- purchaser to establish that the person 
injured by the fraud had clear and definite 
knowledge of those facts which constituted 
the fraud at a time too remote to allow him 
to make the applicaticn. Ip other words 
Mitter, J. intended to 
laid dcwn by the Judicial Ocmmittee in 
Rahimbhoy 
Turner (1), which has already been dis- 
cussed, The learned Judge, however, did 
mot consider tke necessity which lay upon 
the applicants to discharge the initia] onys 
as regards fraudulent concealment for the 
Durpcse cf getting the benefit of 8. 18, 
Lim, Act, and, this being the case, I do not 
think it can be said that the decision in 
kamizadin Bazar v. Nianaddi Bazar (6), 


RASPEL sc y 
| A nd. Oas. 284; A I R 19 . 
888 mud: Bul eee Cal. 391. l cua: 
) 33 O W N 568; 120 ind. Cas, 451; AIR 1929 Cal, 
736; Ind, Rul, (1990) Cal, 85, a i 
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falls within the principle which was laid 
down by the Privy Council in Rahimbhoy 
Hab:bbhoy v. Charles Agnew Turner (|) and 
was reiterated by Sir Lawrence Jenkins, 
Ohief Justice, in Narayan Sahu v. Damo- 
dar Das (4) and by Mookerjee, J. in Biman 
Chandra v, Promatha Nath (2). 
A Court may be perfectly justified’ in 
Setting aside a sale in a proper case estabe 
lished on an application filed within ‘the 
prescribed period of liniitation where the 
Court is satisfied that the property sold was 
grossly undervalued: Saadatmand Khan y. 
Phul Kuar (8), Civil Court gales should 
not, however, be lightly set aside and, 
even in acase in which no question’ of 
limitation arose, the Court would neces= 
sarily demand a high standard of evie 
dence to prove that there had been fraud 
or irregularity in publishing or conducting 
the sale on ‘account of under-valuation, A 
fortiori, mere proof of under-valuation 
would certainly: not be sufficient to enablé 


an applicant’ to succeed on a time-barred . 


application. The initial point to be ‘consi= 
dered in such a case is not whether fraud was 
committed: in publishing or conducting 
the sale but whether fraud was committed 
onthe applicant to set aside the sale by 
concedling from him his right to apply to 
have the sale set aside. The nature of the 


ri 


fraud which hasto be ‘proved is, therefore; ` 


essentially different. in the two’ caseg. This 
aspect of the. matter appéars to have been 
overlooked by Mitter, J. in Ramizadin 
Basar v. Niénaddi Basar (6) and I am not 
therefore prepared to accept his decision 
in that case as ‘containing a correct state- 
ment of the law with ‘reference to this 
matter. It follows’ therefore that in my 
view the learned Additional District Judge 
hus misplaced the initial onus which lay 
upon the applicant and, in these circum 
stances, the matter will require further 
consideration. Toe 

Having regard to the facts which are 
alleged in the case with which’ we are now 
dealing, it should first be considered whe» 
ther or not the applicant has been able. tō 
show that, by reason of any fraudulent 
concealment on the part of .the decreee 
holder, she was kept from tbe knowledgé 
of her right to file an application to have 
the sale set aside. In considering this 
matter, it will, of. course, be open to the 
Court below to see whether there was in 
fact any gross under-valuation of the Pro 


perty in the sale proclamation, and if such | 


oo TA 146; 20 A 412; 7 Sar. 380; 20 W N 550 
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under-valuation 18 established, the question 
would then naturally arise whether the 
opposite party was afforded an opportunity 
to attend at the drawing up of the pro- 
clamation or whether by reason of the 
conduct of the decree-holder the facts con- 
nected with the publication and conduct of 
the sale ‘were fraudulently kept from her 
knowledge, If these initial facts are estab- 
lished in favour of the judgment-debtor, 
the onus will then lie upon the decree- 
holder to show that the judgment-debtor 
actually had knowledge of the facts con- 
stituting the fraud before the alleged date 
of knowledge, that is June 13, 1937, and 
that in these circumstances, and having 
regard to the actual time when the fraud 
came to her notice, the application should 
be treated as time-barred. In view of what 
I have stated above, the Rule must be made 
absolute, the decision of the learned Addi- 
tional District Judge must beset aside and 
the case is remanded to the Court below 
for re-consider&tion in the light of the 
observations made in this judgment. Oosis 
will abide the result. The hearing-fee in 
this Court is assessed at three gold mohurs. 


D. - Case remanded. 
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RANGOON HIGH COURT 
First Appeal No. 60 of 1939 
July 21, 1939 
Roperts, O. J. AND BPARGO, J. 
RESERVE BANK og INDIA—APPELLANT 
versus 
K, A. ELIAS— RESPONDENT 


Master and servant~Reserve Bank of India em- 

loyee—Dismissal of -Employee taken into service 
be Reserve Bank knowing fully of employee’s in- 
solvency—Whether can subsequently be dismissed on 
that ground—Orown servant, position of—Reserve 
Bank Rules, r. 22(iii)—Enquiry, nature of—Em- 
ployee submitting explanation to charges—Bank, 
when can take action against him—Appeal against 
dismissal—Evidence on which appellate authority can 
act. 
The Reserve Bank may employ whom they choose; 
if they knowingly employ an insolvent and desire 
nevertheless to be free ata later stage to dismiss 
him because of the same insolvency, then they must 
reserve ‘that right expressly at the time of making 
the contract of employment; and their reservation 
of that right must be assented to by their prospec- 
tive employee in whatever terms it is made. Where 
the Bank has not done so, and has elected to 
ignore his insolvency and has accepted his services, 
it a complain of his past actions. [p. 343, 
ool, 1. 
Whilst in Govt. service, a servant is liable to 
be dismissed at the pleasure of the Orown, the 
Reserve Bank of India cannot dismiss their servent 
at pleasure after they take him into their service, 
168 Ind, Oas. 272 (1), referred to, [p. 340, col. 1.) 
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When a servant who is entitled to an inquiry 
under r. 22, sub-r. (iii) of Reserve Bank rules is 
afforded an inquiry, it must not be wholly illusory. 
If he submits an explanation with regard to the 
charges made against him, the Bank cannot take 
any action till they are satisfied that a charge (or 
charges} is proved: it is not enough that it is mere- 
ly made: and if it is proved, they must be satis- 
fied that the act or omission which forms the basis 
of the charge (or acts or omissions which form the 
basis of the charges) justify them in taking dis- 
ciplinary action. And he must know exactly what 
is the nature of his offence and what is considered 
proved at the time when such action is taken. The 
fact that he does not desire to answer 
charges in person, but puts ina written statement, 
does not absolve the employer from paying regard 
to the elementary rules of justice and fair play. 
{p. 343, col. 1.) 

Since a right of appeal is clearly given in cases 
of dismissal of employee of Reserve Bank, there must 
be satisfactory evidence upon which an appellate 
authority can act. [p. 342, col, 2.) 

F. A. against the decree of the High 
Court, ia ©. R. S. No. 58 of 1938, dated 


March 23, 1939. 
Mr. Paget, for the Appellants. 
Dr. Rauf, for the Respondent. 


Roberts, C. J.—This appeal is brought 
by the Reserve Bank of India against a 
judgment and decree on the Original Side 
of the High Court awarding to the respon- 
dent-plaintif, K. A. Elias, the sum of 
Rs. 2,100 as damages for wrongful dismissal, 
together with costs. Mr. Elias was employ- 
ed in the currency department of the 
office of the Accountant-General prior to 
the Reserve Bank of India Act, 1934. By 
that Act, the appellant bank took over the 
functions of Govt. in respect of currency 
as from April, 1, 1935, and on October 19, 
1934, a memorandum was issued by the 
Deputy Controller of Ourrency at Rangoon 
addressed to the plaintiff and offering the 
continuance of his employment by the ape 


pellants. Tne offer declared that 

‘the conditions of service relating to pay,allowances, 
ension, provident fund, control and appeal 
will, as far as possible, remain unaltered, that is, they 
will be the same as under Govt, or as nearly 
the same as circumstances permit. In other words 
the intention is that so long as their conduct and 
work are satisfactory, the staf should not lose aga 


result of the transfer.” 


The respondent agreed te the proposed 
permanent transfer of his services to the 
appellant by letter dated November 23, 
1434, and the manager of the Bank his 
admitted in evidence that the Bank were 
bound by the memorandum and acceptance. 
Mr, Elias’ duties included that of examining 
currency notes which passed through his 
hands to see whether they were genuine; 
it was a responsible task and no doubt it 


leave, P 


340. 
is desirable that a person who undertakes 
such responsibilities should be free from 
the temptations which. might present them- 
selves tothe mind of one who was suffer- 
ing from acute financial embarrassment. 
As a servant of the Govt. Mr. Elias had 
been subject to the Govt. Servants’ Con- 
duct Rules issued or confirmed under 
s.96-B, Govt. of India Act, and r. 16 ape 
plied to him. If he were adjudged in- 
solvent or half his salary was constantly 
being attached or was continuously ino 
attachment for more than two years, or was 
attached for a sum which ordinarily could 
not be re-paid within two years he would 
be liable to dismissal. Sub-r, 5 says that 
the burden of proof would lie upon him, 
in such circumstances, to prove in effect 
that he could not help his insolvency and 
that it was not his fault. It is important 
to note that this presupposes that there 
will bea matter for inquiry and that dis- 
missal will not take place until such in- 
quiry is held. If this were not so, suber. 5 
would have no meaning. 

Whilst in Govt. service, Mr, Elias was also 
liable to be dismissed at the pleasure of 
the Orown, Secretary of State v. J. O. 
Maurice (1), but the Reserve Bank of India 
could not disniss him at pleasure after 
they took him into their service. In that 
respect, he was in a better position than he 
had been before but in no respect could 
he be placed in a worse position. As it is 
expressed in a resolution of the Committee 
of the Central Board of the Bank passed 
on December 9, 1935, their staff regulations 
would apply to him, and 

“all staff permanently transferred to the Reserve 
Bank from the Govt.and the Imperial Bank of the 
extent that the regulations do not contravene any of 
their previous conditions of service.” 


This resolution is in evidence as Ex, 4, 
On December 14, Mr. Elias was required 
by the Currency Office to give a full list 
of the debtsowed by him, and he did so. 
They amounted toa sum of Rs. 1,016 cer- 
tain, to which must be added a claim for 
Rs. 500 which was the subject of litigation 
in Travancore, contingent liabilities in res- 
pect of bills which he had backed on behalf 
of third pariies to the extent of Rs. 589, an 
amount lying at his debitin the general 
provident fund account, and a further sum 
for which bis pay was attached, With 
the fuil concurrence, as is not now dise 
puted, of the Ourreney Officer, Mr, Elias 
filed his petition and was adjudicated in- 
solvent on February 6, 1935. The whole 


(1) (1937)Rang. 35; 168 Ind, Oas. 272; AT R 1937 
Rang. 89; 9R Rang. 848 (8 B} 
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object of this was that his financial embaré 
rassments should be ended. He was not 
dismissed from Govt. service. 

The appellants having accepted the 
offer of his services, do not appear to have 
raised any question abouf his insolvency. 
Instead of regarding the contract which 
they had entered into with the respond- 
ent as discharged, they permitted him to 
enter the Bank and work on their behalf 
the services of the Currency Officer were 
transferred to the Bank at the same time 
there was not only constructive notice of 
the respondent’s insolvency but as from 
April 1, 1935, the Bank possessed the actual 
knowledge of their servant, the Currency 
Officer. There is algo in evidence a letter 
from the Manager of the Bank at Rangoon 
to the Chief Accountant at Calcutta, dated 
April 7, 1936, a year later, which is Ex. E. 
In it he says: l 

“cI would point out that the cases of these men” 
(having referred, amongest others to the respond- 
ent) were considered prior to the transfer of their 
cervices tothe Bank. The then Deputy Controller 
of Currency after a full investigation of each case 
recommended that the penalty of dismissal should 


not be imposed on them, and this recommendation. 
was accepted by the Oontroller of the Ourrency.” 


It appears to me that the appellants 
had three courses open to them before 
they accepted the services of Mr. Elias. 
They could have entirely repudiated the 
contract of employment which was still 
executory and could have treated it as 
discharged by the insolvency they could 
have repudiated it and have made an offer 
of a new contract on terms in which his 
insolvency was referred to and was made 
the subject of express stipulation or they 
could have elected to ignore his insolvency 
in the circumstances of the case and have 
accepted his services in spite of its exis- 
tence. They chose the last named course 
and having done so, they put it out of their 
power to complain of his past actions, and 
they accepted his services for their present 
worth. If he committed a future breach 
of discipline or through any future action 


rendered himself liable to dismissal, he > 


became amenable'to the rules of the Bank 
so far as these regulations ‘did not contras 
vene any previous conditions of his service.. 
But the application of these rules could 
not refer back to anything which he had 
done before he entered tke service of the 
Bank at all, and of which the Bank had 
knowledge when it chose to employ him, 
The respondent entered the service of the 
Bank on April 1, 1935. Nothing unusual 


occurred in the insolvency, The learned: . 


Wa 
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‘Insolvency Judge in his order of August 18, 
1936, said: 

“I sympathize with the insolvent a great deal. 


. Notwithstanding his stupidity in countersigning 
promissory notes without caring’ what he was 


doing, that is a common form of recklessnes, but | 


it is not otherwise a bad form of insolvency. At 
any rate, as things go in this country, it 18 a 
common example of what is happening every day 
in Rangoon, In that sense there is nothing out of 
the ordinary.” 


The learned Judge had not before him 
the fact that the appellanta had. chosen 
to employ Mr. Elias despite this insolvency, 
and therefore his remark that they were 
behaving reasonably in seeking to dismiss 
him upon the sole ground of this in- 
solvency and matters arising directly out 
of it is of no account, It must have been 
present to the mind of the learned Judge 
hot that they had chosen to employ a 
person who. was insolvent and had sub- 
sequently regretied it, but that a person 
actually in their employment kad become 
_ insolvent and that therefore they were 
contemplating his dismissal. That would be 
a very different thing. Persons in the eme 
ployment of the appellants who were in 
. debt had their cases reviewed from time to 

time, and on August 24, 1935, Mr. Elias 
received, a notice from the appellants in 

these words: | 

__ “Mr. Elias is informed that he should clear his 

debts within a year from date, failing which seri- 
ous:action will be taken-against him,” 

‘But as the Bank very well knew. and 
had ‘known for some months, Mr. Elias’ 
«debts all fell within the insolvency 
“ jufisdiction of the High Court, Mr. Paget 
~ describes this intimation as a kind of for- 
~'bearance on the Bank's part as though they 
were giving him a year to put right some 
new delinquency, but it referred solely 
to the existing insolvency. Some months 
after this a sum of Rs. 705 in his provident 
fund account was drawn by his wife on 
his behalf, it had been the subject of a 
prohibitory order, but the Official Assignee, 
for reasons best ‘known to himself, with- 
drew that order; the manager said in cross- 
examination that Mr. Elias’ dismissal did 
not arise on this payment; the same thing 
happened in relation to a gratuity of Rs. 615 
some Rs. 300 of which was applied for 
the benefit of creditors at a much later 
date and after his dismissal. On April 28, 
1936, the learned Insolvency Judge suspend- 
ed the discharge of Mr. Elias for twa 
years and continued an appropriation order 
of Rs. 15 a month. In June, 1936, Mr. 
Elias’ was asked whether he would be 
willing to have his gratuity of Rs. 615, then 
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held at the disposal of the Official Assignee, 
applied for the benefit of his creditors. 
He said that he was willing to abide by 
the decision of the High Court, and added 
p legal advice received by me is that itis not 
at all necessary to give my consent to pay the 
amount to the Official Assignee asthe matter is 
being tackled by the Court.” 

Mr. Paget has urged that he was under 
a moral obligation to coasent to thesa 
moneys being applied to payment of his 
debts, and has cited to us the standard of 
conduct expected of an officer in His 
Majesty’s service. In my opinion the illuse 
tration does not afford a parrallel. Such 
an officer’s moral obligations may well be 
considered when the question of dispens- 
ing with his services at the pleasure of 
the Crown is under review, But Mr. [lias 
“had his legal rights as an insolvent, and 
his insolvency was known to his employers 
even when they were prospective ems 
ployers. His unwillingness to sabmit to 
any orders in respect of that insolvency, 
other than such as might be imposed by 
the Insolvency Oourt, afforded to his em- 
ployers no new ground of dismissal, nor 
could they legitimately become the basis 
of any charge against him, In a letter 
(Ex.Q) from the appellants manager in 
Rangoon tothe Chief Accountant at Oale 
cutta, dated July 3, 1936, the history of 
respondent's insolvency is dealt with aud 


it is atated : mr 

“Since his insolvency is the result if circumstances 
which with the exercise of ordinary diligence he 
could have foreseen, and that he shows no inclina- 
tion voluntarily to reduce his debts by the applica- 


_ tion of moneys that have become due to him, and 


at the present rate of re-payment he would 
elas mani a debtor for fifteen years, I am 
of opinion that the retention of his services is 
undesirable and that steps should be taken to 
terminate them in accordance with Govt. rules,”. 


This letter completely left out of account 
the fact that in the ordinary way Mr. 
Elias would obtain his discharge and be 
entirely free from debts in two years, and 
not in fifteen. In cross-examination the 
writer said that he was aware that the 
respondent would get his discharge in two 
years and in spite of this knowledge, he 
chose not to take that fact into considerae 
tion. In those circumstances, Mr, Elias was 
suspended on Angust 9, 1936; what has 
been. represented as the period of forbear- 
ance for one year had not completely exe 
pired; but the Bank were anxious to 
terminate his services a8 speedily as they 

d. | 
August 11, he was served with A 
document in which what are called ‘charges 
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‘were framed against him: it has been 
“urged upon us that the learned Judge was 
wrong in taking the view that the Bank 
-had already prejudged the case having 
regard to the fact that tothe last charge 
the words are added “and tbat in the 
circumstances the Bank has no alternative 
other than to dispense with ycur services ;” 
but I entirely share his view. Direct ree 
‘ference is made tothe punishment which 
‘it was intended Mr. Elias should receive, 
but the time to consider the nature and 
extent ofthe penalty.to be inflicted is only 
reached when charges have been proved. 
‘And their conduct in dealing with his 
-:explanation, to which I shall presently 
‘refer, strengthens me in arriving at this 
‘conclusion, It is then said it is admitted 
. that the charges were not happily framed 
and that we ought not to regard the docu- 
:ment-as though it were drawn up by a 
„lawyer. Bank officials have little exper- 
‘lence in dealing with cases of this kind, 
“and £o on. 
| There are six charges. The first three 
relate directly to the insolvency itself. 
Charge 4 relates to the sum of Rs, 705 
-already referred to, and says he has not 
“paid it to the Official Assignee. Charge 5 
‘says he has not expressed his willingness to 
«put the further sum of Rs. 615 at the 
-Official Assignee’s disposal towards reduce 
tion of his creditor's claim: and charge 6 
‘Bays : f 

“The gravity of your present financial position is 


such as will inevitably tend seriously to impair your 
-efficiency and your usefulness to the Bank.” 


As the learned trial Judge remarks, 
the insolvency is the very ground, and the 


‘Only ground, on which the respondent has- 


‘been dismissed. There is no new matter, 
not arising out of the insolvency, which 
was being dealt with by the Insolvency 
-Court in these charges. But itis necessary 
‘tó go further than this. The Bank's contene 
tion is that they held an “inquiry” by the 
mere act of formulating these charges and 
inviting from the respondent a written 
statement and a statement whether he 
desired to be heard in person, I agree with 
the learned trial Judge that this was no 
inquiry at alland amounted to a travesty 
of justice. The whole object of the rules 
framed forthe protection of Govt. sere 
vants is that such aservant shall not be 
dismissed for misconduct without having 
the charges made against him inquired into 
and properly proved. The framing of 
charges is not an inquiry but is only the 
prelude to an inquiry, and if the employee 
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as here “submits an explanation” (to use 
his own words in his written reply, Ex. H), 
thal. explanation must receive propér ine 
vestigation. It is true that Govt. servants 
may be dismissed at pleasure, but in the 
present: case the mere advantage of know- 
ing that an inquiry will be held under 
r. 99, Civil Services (Classification, (one 
trol and Appeal) Rules becomes aright 
that .itshall be held. Under that rule, the 
authority may direct an oral inquiry. In 
this case an oral inquiry ought to have 
been directed. Indeed, under r. 22 (iii) of 
the Bank's Rules, this seems to ‘be con- 
templated in every case, unless of course, 
there. is an absconding delinquentor- the 
employee makes no defence at all;for, the 
sub-rule says: -> , 

“The inquiry under this Regulation and the pro- 


cedure with the exception of the final order, may 
be delegated to an officer in Class A.” 


It ie a plain injustice to a person accused 
of misconduct to assume that when he sub- 
mits an explanation in reply to charges 
made against him, no further investigation 
is necessary. Yet that is what the Bank 
did. The explanation was furnished on 
August 25 and on the very next day the 
manager wrote to Calcutta (Ex. U) enquir- 
ing whether Mr. Elias was to be: removed 
or dismissed from service, as under Goyt. 
rules the latter action would disqualify him 
from future employment under Govt. It 
was immediately assumed by the manager 
that thetermination of the respondent's 
services as threatened in the sixth charge 
would now take place. On September 9, 
Mr. Elias was informed “after careful cone 
sideration of his reply to the charge sheet” 
that he was dismissed. He was not even 
told what charges had been found proved, 
and thus he does not even now know what 
was the alleged ground of his dismissal. 
We are informed that he appealed and that 
his appeal.was dismissed also. Since a 
right of appealis clearly given in such 
cases, there must be satisfactory evidence 
upon which an appellate authority can act 
and in this instance there was none. The 
appeal, such asit was, must have been an 
empty formality. I was asked by Mr. Paget 
to indicate what the Bank did that was 
wrong sothat they may be wiser in future. 
I donot think that this is a task which 
can properly be assigned to me, but I am 
tempted to make two observations with 
regard to that matter, 

The first is that the Bank may employ 
whom they choose ; if they knowingly em- 
ploy an insolvent and desire nevertheless 
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:tobe free at a later stage to dismiss him 
because of the same insclvency, then they 
must reserve that right expressly at the 
time of making the contract of.employment: 
and their reservation of that right must be 
assented to by their prospective employee 
10 whatever terms itis made. The second 
is that when a servant whois entitled to 
an inquiry under r. 22, suber. iit) of their 
own rulesis afforded an inquiry, it must 
not be wholly illusory. If he submits an 
explanation with regard to the charges 
made against him, the Bank cannot taka 
any action till they are satisfied that a 
charge (or charges) is proved: it is not 
enough that it is merely made: and if it is 
proved, they must be satisfied that the act 
or omission which forms the basis of the 
charge (or acts or omissions which form the 
basis of the charges) justify them in taking 
disciplinary action. And he must know 
exactly what is the nature of his offence 
and whatis considered proved at the time 
when. such action is taken. Anything short 
of that deprives the employee of the protec» 
tion to which heis entitled. If this were 
not so, he could be confronted with charges 
in the form of mere repetition of untrust- 
worthy rumours reflecting on his character, 
and, no attention being paid to his denial, 
could be dismissed. The fact that he does 
not desire to answer charges in person, 
hut puts in a written statement, does not 
absolve the employer from paying regard 
to the elementry rules of justice and fair 
play. With regard to the damages awarded, 
they are not the subject of any cross-appeal 
and I willsay no more than that they seem 
to:me by no means excessive. For all these 
reasons I am of opinion, that this appeal 
should be dismissed. The appellants will 
pay the costs, Advocate's fee thirty gold 
mohurs. 

Spargo, J.—I agree, 


D. Appeal dismissed. 
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and is solely entitled to receive payment of yeomiah 
allowance from Government without prayer for 
recovery of specified sums from Government — Period 
under Arts. 120, when begins to run, 

A suit to which the Secretary of State is made a 
party, for a declaration that the plaintiff_is the duly 
appointed mutwalli yeomiahdar andkatheeb of a 
mosque and that as he has been discharging the 
duties, he or his successors alone are solely entitled 
to receive the yeomiah allowance from the Secretary 
of State, and for an order restraining Secretary of 
State by an injunction from paying the allowance to 
anyone else other than the plaintiff or his successora, 
in which there is no prayer for recovery of specified 
sums from the Secretary of State, is not governed by 
Art, 131, Lim. Act, inasmuch as the essential ques- 
tiou in such ancase is not the liability of the Govt. 
to make a payment under a periodically recurring 
right, but the question whether A or B is the person 
entitled to receive a payment admittedly due to the 
Office-holder by virtue of his holding a particular 
office. 58Ind, Oas, 788 (1), relied on 176 Ind. Oae. 
247 (3°, explained. 148 Ind. Oas. 796 (2), referred 
t 


o.. 

Article 120, Lim. Act, gives a period of six years 
from the date when the right to sue accrues and not 
from the date on which there is a final refusal to 
recognize the right. 


S. A, against the decree of the District 


Court, North Arcot at Vellore, in A. §, 
No, 270 of 1933. 


Mr. B. Pock:r, for the Appellant. 
Mr, B Sitarama Rao (Govt, Pleader), for 
the Respondents. 


Judgment.—This appeal raises a question 
of limitation uader Art. 131, Lim.Act. The 
plaintiff filed a suit for a declaration that he 
is the duly appointed mutwalli, yeomtahdar 
and katheeb of a mosque and that as he 
has been discharging the duties, he or his 
successors alone are solely entitled to receive 
the yeomiah allowance of Rs, &8-8-0 per 
annum from defendant No.1 who is the 
Secretary of State, for an order directing 
defendant No. 1 to register the plaintiff as 
yeomiahdar entitled to receive the yeomiah 
allowance and pay the plaintiff such allow- 
ance and for an order restraining defene 
dant No. 1 by an injunction from paying 
the allowance to anyone else otherthan the 
plaintiff or his successors. The office by 
virtue of which the plaintif claims the 
yeomiah allowance was held by the plaintiii’s 
maternal uncle who died in 1918. In 1919 
defendant No. 2, widow of the last holder, 
was registered inthe Revenue Department's 
records. In 1921, the plaintif brought a 
suit against the registered holder, defene 
dant No. 2, here claiming a declaration that 
he was the duly appointed mutwalli, katheeb, 
etc., of the mosque and entitled to possession 
of the properties of the mosque. It does not 
appear in the former suit that any relief was 
specifically asked for with reference to the 
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yeomiah allowance, though ‘the fact that 
such allowance was payable is referred to 
in the judgment. That cuit resulted in 
a decee in favour of the plaintiff whose 
appointment by the Muhammadan Religious 
ndowments Committee was held to Prevail 
over the registraticn of defendant No.2 by 
the Revenue Department. < 
- On the strength of this decision the plain- 
tiff applied to the Revenue Department for 
his recognition and he was told on J uly 12, 
1923. that this decree did not bind the Govt, 
and did not give the plaintiff a right toreceive 
the allowence in question. The suit was 
filed on December 14, 193], and it is claimed 
to be within time as being a suit to 
establish a periodically recurring right and 
as having been brought within six years 
of tre: date on which the Board of Revenue 
finally .rejected his application for registra- 
tion. The Courts below have held that the 
suit is barred by limitation on the autho- 
rity of the decision of a Bench of this 
Court in Gulam Ghouse Khan v. Jannia (1) 
which held that Art. 131 did not apply to a 
claim by a perscn alleged to be mutwalli of 
a mosque against a’ rival claimant for a 
declaration of aright tog yeomiah allowance. 
The learned Judges pointed out that it was 
not really a suit to establish a periodically 
recurring right but a suit to establish a per- 
petual right to which periodical] payments 
were altached. Nowthis decision has been 
considered: by subsequent Benches in the 
light of a Privy Council decision reported 
in Secretary of State v. Parashram Ma dhava 
Rao (2), in which it was held that a suit by a 
Jagirdar against Govt. to establish a here- 
ditary right to an annual payment of a 
percentage of actual reveune rather than 
of a fixed cash sum was one to which 
‘Art. 13] applied, the right to sue accruing 
with the refusal of the right. In Krishniah 
v. Lodd Govinda Doss (3), Varadachariar and 
Pandrang Rao, JJ. considered Gulam 
Ghouse Khan v, Jannia 1), in the light of 
the Privy Ocuncil ruling referred to. 
They had to deal with a claim to recover 
mera out of the village income collected 
by. a zamindar. They distinguish the 
decision in Gulam Ghouse Khan v. J annia 
(1:, on the ground that that was a suit 
between rival claimants toa right and not 


(1) 39 M L J 492: 58 Ind, Ons. 788; A IR1920 Mad. 
447; (1920) M W N 394: 12 L W 100, 

(2) £8 B 306: 148 Ind, Oas. 196; A I R 1934 F O 108; 
61 I A 190; 6 R P O 137; (1934) M W N 437: 66 ML J 
614; 30 LW 748; 38 O WN 568; 59 OL J 282: 33 
Bom. L R 551 (P Ò). 

, 3) AIR 1938 Mad, 47; 176 Ind. Cas. 247; 481, W 
58; (1937) M W N 899; 11. RM 75, 
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a suit to establish a-right as against the 
pereon bound to pay, the question in the 
earlier decision being not so much one of 
limitation for recovery of money as of 
limitation for establishing a right to an 
office, 

It is contended, applying this diatince 
tion to the present case, that we` are 
now dealing with a suit against the Govt, 
to establish a right to receive emoluments; 
but I donot think that this is the correct way 
of looking at the case. It js true that in 
Gulam Ghouse. Khen v. Jannia (1), the 
Govt. was not a party whereas the Govt. 
is implesded in the present case.. But 
in the present. case there is no prayer 
for the recovery ‘of specified sums from 
the Govt. and all that the plaintiff aska 


18 to make binding upon the Govt. a decision 


as to the rival claims of himself and defene 
dant No.2 to an office to which certain 
emoluments payable periodically by the 
Govt. are attached. Tomy mind the distinc 
ticn made by Varadachariar, J. in Krishniah 
v. Lodd Govinda Doss (3), classes the pre» 
sent case in the rame category with. the 
decision in Gulam Ghouse Khan v. Jännia 
(1). The eseential question in the present 
case is not the liability of the Govt. to 
make a payment under a periodically 
recurring right, but the question whether 
A orB is the person entitled to recive 
a payment admittedly due to the office» 
holder by virtue of his holding a particular 
office. It is really the establishment of the 
title of the plaintiff to the office to which a res 
muneration is attached and not the establish- 
ment cf the liability of the Govt. to make 


the recurring payment, which is the 
essential claim in the suit. 
It is argued that even if Art, 190 


applies, the plaintiff has six years from 
the final refusal to recognize his rights. 
That argument is not tenable, for Art. 120 
gives a period of six years from the 
date when the right to sue accrues 
and certainly in the present case the right 
of the plaintiff to sue accrued when the 
Govt. recognized defendant No. 2 as the 
holder of the office entitled to receive the 
emoluments and not when the plaintiff's 
final appeal to the Board of Revenue was 
rejected. In the result, therefore, I agree 
with the decision of the Oourts below 
that the suit is barred by limitation and 
dismiss this appeal with costs two sets. 
Leave to appeal is granted. 

N.B, ‘Appeal dismissed, 
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CALCUTTA HIGH COURT 
Appeal No, 1145 of 1937 
June 26, 1939 
‘Sen, J. 
Maharaja SRISH CHANDRA NANDY— 
PLAINTIPFRF—APPELLANT 
versus 


kai HARENDRA LAL ROY CHOUDHURY 

BAHADUR AND OTHERS—DEFENDANTS— 

RESPON DENTS 

Landlord and tenant— Person taking forcible posses- 
sion of land belonging to another, not cultivating it 
himself but settling other persons as tenants ignoring 
zamindar or proprietor—If there is implied relation- 
ship of landlord and tenant between him and zamindar 
— Rent sutt—Burden to show relationship of landlord 
and tenant—Suzt for assessment of rent—Relationship 
of landlord and tenant never in existence — Question 
of limitation—Such relationship established — Rent 
‘not realized for 12 years—Landlord, if barred from 
having rent assessed, 

Where a person after taking forcible possession of 
land of another does not cultivate it himself, but 
settles other persons on the land ashis tenants ignor- 
‘ing the zamindar or proprietor, the principle that 
a person who squats on land belonging to another 
and cultivates it himself is by implication deemed 
to be the tenant of the latter, has no application. 
Nityanund Ghose v. Kissen Kishore (1), distinguish- 
ed. 30 Ind. Cas. 931 (2), relied on, 

In a suitfor rent the burden is on the plaintiff to 
establish the relationship of landlord and tenant. 
.Itis for him to show how this relationship was 
created, It is true that a presumption of correctness 
attaches to a settlement record. But that presump- 
tion is a rebuttable one. Where it is established 
that the settlement record is without any foundation, 
. the burden shifts back on the plaintiff to show how 
the alleged relationship of landlord and tenant came 
into existence. [p. 348, col. 1.) 

The landlord's claim for assessment of rent can be 
barred by limitation only if he had at some time 
or other: the right to claim assessment of rent. 
Where this right never existed, it cannot be said 
that a suit to enforce -this claim is barred by limi- 
tation. The question of limitation could only arise 
if the relationship of landlord and tenant between 
. the parties with respect to the land in suit had come 
into existence at some time ‘or other. Where this 
relationship has never been in existence, there can 
be no question of limitation. [p. 348, col. 2.]. 

If the defendants are proved to be tenants of the 
plaintiff, then the fact that the plaintiff had not 
realized rent from them for a period of over 12 years 
would not disentitle the plaintiff from having the 

“Tent assessed. So long as the relationship of land- 
lord and tenant exists, the landlord, has always the 
right to get the rent assessed. The question of 
limitation of course would arise if the defendants 
were atone time tenants and repudiated the tenancy 
setting up a title adverse to their landlord. [ibid.] 


A. from the appellate decree of the Sube» 
Judge, First Court, Faridpur, dated 
March 25, 1937, 


Mr. Rama Prosad Mukherjee, for the Ap- 
pellant. 


Messrs. Atul Chandra Gupta and Bankim 
. Chandra Banerjee, for the Respondents, 
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Judgement.—The plaintiff-appellant ig 
Maharaja Srish Chandra Nandy, who ine 
stituted this suit by his next friend, the 
Manager of the Kasimbazar Raj Wards 
Estate. His case briefly is as follows: He is 
the owner in zamindari interest of a 
12 annas 6 pies share andin patni interest 
of a 3 annas 6 pies share in an estate bear- 
ing Taluk No, 5582 of the Faridur Cole 
lectorate. The lands in suit are situated in 
Muktarer Char ani they are recorded in 
Khewat No. 69/27. The plaintiff's case is 
land which measures about 
9.44 acres appertains to Taluk No. 5582. This 
land was diluviated by the river Padma 
and then re-formed in situ. On re-formae 
tion, some of the predecessors-in-interest of 
the defendants went and took possesion of 
the lands under the then -maliks of Taluk 
No. 5582, No rent was paid by these 
persons. Later on negotiations took place 
between the plaintiff's predecessor and the 
defendants for settling a rent for the land of 
which they had taken possession. Before any 
decision could be arrived at, a survey settlee 
ment took place and the land was recorded 
as being beld by the defendants as tenuree 
holders under the predecessor-in-interest 
of the plaintiffs, As no rent had been fixed 
the settlement record described the interest 
of the defendants a ‘bebandobasti ijura,’ 
that is to say, asa tenure with respect to 
which there had been no bandobast or 
settlement. The plaintiff relying upon the 
settlement record asserts that the defen- 
dants are tenuresholders under him and on 
this ground he has brought this suit for the 
assessment of rent and for the recovery of 
the rent assessed together with cess and 
damages for the period 1336 to 1349 Pous 
B.S. I wish to make it clear at this stage 
that the plaintiff-appellant rested his claim 
on the settlement record. He sued the dee 
fendants for assessment of rent on the basis 
that they are tenure-holders and not on 
anv other basis. 

The defendants raised many defences in 
the Uourt below, They contended inter alia 
that the plaintiff was not the owner of 
Taluk No, 3582, that the lands in suit did 
not appertain to the taluk, that there was 
no rélationship of landlord and tenant bee 
tween the defendants and the plaintiff and 
that the claim for the enhancement of rent 
was barred by the law of limitation. Both 
the Courts below have held that the plain- 
tiff is the owner of Taluk No. 5582 and 
that the land in suit appertains to this 
taluk, but they dismissed the suit on two 
grounds, viz.: (1) that the plaintiff has 
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failed to establish that any relationship of 
landlord and tenant exists between him and 
the defendants, and (2) that the claim for 
assessment of rentis barred by limitation. 
It isnow admitted thatthe plaintiff is the 
owner of Taluk No. 5882 and that the land 
in suit appertains tothat taluk. The only 
question for decision in this appeal there- 
fore is whether the lower Appellate Oourt 
was right in dismissing the suit on the two 
grounds .mentioned above. 

The story of the plaintiff that negotias 
tions were going on between the predecese 
sors of the parties regarding the fixation of 
a rent has been disbelieved by both the 
Courts. Mr. Mukherjee appearing for the 
appellant does not suggest that this finding 
should be upset on second appeal. Admit- 
tedly there was no express contract between 
the parties or their predeceasors-in- interest 
whereby the relationship of landlord and 
tenant was created. The plaintiff relies on 
an implied contract. Mr. Mukherjee refers 
me to the case in Nityanund Ghose v. Kissen 
Kishore (1), and he argues that inasmuch 
as the defendants are in occupation of land 
which appertains tothe touzi of the plaintiff, 
it should-be implied that the defendants 
and their predecessors occupied the land on 
the footing of tenants. Animplied tenancy 
according tohim has come into existence 
by the conduct of the parties and that being 
so, the plaintiff is entitled to have rent 
assessed. It will be necessary at this stage 
to set out certain facts which have been 
established. Thereafter I shall deal with 
the question whether the principle relied 
upon by Mr. Mukherjee can be applied to 
the circumstances of this case. The defen- 
dant’s case is that this char began to be 
formed in the river Padma from the year 
1290 B. S. and that by the year 1300 B. S. 
it was completely formed. As soon as the 
char was formed some Muktears of Madari- 
pur and Munehiganj were known as 
the Ohattopadhyayys, together with their 
co-sharer Jagabandhu Bhattacharya took 
possession of this char by settling tenants 
thereon and realizing rents.. For this reason 
the char was known as Muktarer Obar, 

Thereafter certain persons known as the 
Kundu Babus of Domesha brought a suit 
against the Muktear Babus and the Bhatta- 
charjees. They obtained a decree and took 
possession of the land in suit together with 
other land. Thereafter the Kundu Babus 
and defendant No. 1 gradually acquired the 
interest of thé Muktear Babus and the 
Bhattacharyas. Then a quarrel arose be- 
. (1) (1864) W R Act X, Rul. 82, 


` 
` 


SRISH OHANDRA NANDY V. HARBNDRA LAL (OAL,) 


186 10 


tween the Kundu Babus and defendant 
No. 1. Each tried to oust the other. Finally 
there was an agreement in the year 1313 B.S. 
by which defendant No. 1 got 
annas share in the land and the Kundu 
Babus a 4 annas share. In a partition 
suit the Kundu Babu's share devolved on 


defendants Nos, 5 to 16 and one Nandalal 


Kundu whose share was 1 anra. This 
1 anna share was purchased: by defendant 
No. 1 who thus became owner of a 13 
annas share in Muktarer Char, while defene 
dants Nos. ë to 16 became the owners of the 
3 annas share therein. The defendants’ 


.case is that they or their predecessors 


never cultivated the land themselves. They 
possessed the land through tenants. They 
assert that they arein jabar dakhal, that 
is to say, in forcible possession and that 
they or their predecessors never recognized 
the plaintiff or anybody else as landlord. 
Then came the publication of the settle- 
ment record wherein the defendants were 
described as tenure-holders under the Taluk 
No. 5582 and wherein the tenure twas des- 
cribed as being bebandobasti ijara. The 
tenants under the defendants were des- 
eribed as raiyats. The defendants’ case is 
that the settlement record is without any 
foundation. ; 

Now, the facts stated by the defendants, 
as to how and when the char came to 
be formed and as to how they came tobe 
in possession of the land have been accepted 
as being true by both the Courts. A 
history of the char has been written by 
Mr. Jack, the Settlement Officer, and it 
supports the defendants case. Both the 
Courts have referred to this history. Mr, 
Jack in his history says that on the reforma- 
tion of this char which measured some 
10 square miles, some Muktears of the 
Madaripur Court without a shadow of real 
claim pounced upon it, established tenants, 
brought it under cultivation and converted 
it into a fine property using meanwhile 
their influence and position in the Courts 
to frustrate the efforts of the rightful owners 
to oust them. He goes on to say that these 
persons subsequently sold the property to 
Harendra Babu of Bhagyakul (who is 
defendant No, 1) and the Domesha Kundus, 
The evidence establishes that these Muktear 
Babus and the Bhattacharyas did not take 
possession of the char as cultivators or 
squatters. What they did was to settle 
cultivators on the land as their tenants and 
to take rent from them. They never 
recognized any one as their landlord. The 
defendants have succeeded them and there 
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has been no recognition of the the plaintiff 
as landlord. ` 

The question which now arises is whether 
in these circumstances it can be said that 
there was an implied relationship of land- 
lord and tenant between the predecessor- 
in-interest of the plaintiff and the defen- 
‘dants. Mr. Mukherji at one stage argued 
that even in the circumstances stated by 
the defendants the relationship of landlord 
‘and tenant would be impliedly created and 
that the principle laid down in Nityanund 
‘Ghose v. Kissén Kishore (1) would apply. 
‘Later, however, he did not persist in this 
‘view. In my opinion this view is clearly 
unsustainable. The principle laid down 
in Nityanund Ghose v. Kissen Kishore 
“(1) applies to a completely different 
‘type of circumstances. What was 
‘stated there is that in this country the 
technical doctrine of the English law of 
landlord and tenant would not always 
apply. It was said that here it was a very 
‘usual thing for a man tosquaton a piece 
‘of land or to take into cultivation an 
‘unoccupied or waste piece of land and that 
tenancy in a great many districts in Bengal 
‘commenced in this way. Their Lordships 
-went cn to say that where tenancy does so 
commence, it is presumed that the cultivator 
cultivates by the permission of the landlord 

id is under obligation to his landlord to pay 
him a fair rent when the latter may choose 
‘to demand it. They held that if a person 
chooses to cultivate the zamindar's lands 
-and the zamindar lets him do Bo, there is 
“an implied contract between them creating 
the relationship of landlord and tenant. 
That case deals with squatters who cultivate 
‘the land themselves. It can have no appli- 
‘cation to persons who are: not cultivators 
and who settle persons on the land as their 
‘tenants ignoring the zamindar or the pro: 
“prietor. In this case it has been established 
‘that the predecessors of the defendants 
were mukhtears and the cossharers of 
mukhtears, They were Brahmins and were 
certainly not of the cultivating class, It 
has been established that they settled 
persons on the land as cultivators and that 
they did not recognize anybody as landlord. 
In these ‘circumstances I cannot see how it 
can be said that there was any implied 
relationship of landlord and tenant between 
them and the proprietors of the zamindari. 
In Gagan ‘Chandra v. Birendra Kishore (2) 
the case in Niftyanund Ghose v. Kissen 
Kishore (l) has been considered and 


500) 220 L J 135; 30 Ind, Oas. 931; ATR 1915 Oal. 
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explained and the view which I have taken 
is supported by this decision. Referring to 
the case in Nityanund Ghose v, Kissen 
Kishore (1) and certain other cases 
Mookerjee, J. makes the following observa- 


tions: 

“On the basis of these decisione, it has been 
broadly contended that if a person squats on the 
land of another and proceeds to cultivate it, he 
makes himself a tenant under such person, that 
although the proprietor does not expressly give 
permission to the squatter to occupy the land and 
the latter does not expressly contract to pay rent to 
the proprietor, yet a tenancy isestablished by pre- 
sumption and that it becomes open to the proprietor 
any length of time afterwards to demand rent from 
the occupier. In our opinion, this proposition ig 
not deducible from the cases mentioned. It is prefect- 
ly -plain that if.a person squats upon the land of 
another and if the latter accepts him as his tenant, 
either by express declaration or by implication, the 
squatter acquires the status of a tenant. But itis 
clearly open to the proprietor to repudiate tenancy 
and to evict the person who has come upon the land 
without his consent. It is further impossible to 
support on principle the proposition that if a person 
occupies the land of another, it is open to the 
proprietor, any length of time afterwards, to treat the 
occupier as tenant, although the latter has not given 
any indication that he intended to hold the land ag 
tenant. This ie in accord with the decisions in 
Birendra Kishore v. Gagan Chandra (3) and Mati Lal 
v. Darjeeling Municipality (4). There is a further 
difficulty in the way of the plaintiff-respondent. The 
princlple which he enunciates as deducible from the 
case in Nityanund|Ghose v. Kissen Kishore (1) applies 
only to squatters. In the case before us the defendant 
was recorded ss an intermediate tenure-holder, 
and, the entries from the Record of Rights, which 
have been placed before us, show conclusively that 
there are settled raiyats under the defendant. The 
defendant, consequently, is not a squatter in any 
sense of the term, and even if the broad proposition 
formulated by the respondent were accepted, it would 
be of no assistance to his case.” 


It is clear, therefore, that the principle 
enunciated in Nityanund Ghose v. Kissen 
Kishore (1) can have no application to the 
present case. Mr. Mukherjee then con- 
tended that there was no clear finding as 
to the manner in which the predecessors- 
in-interest of the defendants originally took 
possession of the char. He argued that 
it may be that they wenton the char as 
cultivators and he suggested that the case 
should be sent back to the Court below to 
ascertain this question. In my opinion, no 
effect can be given to these contentions, 
The burden is on the plaintiff to establish 
the relationship of landlord and tenant. 
It is for him to show how this relationship 
was created. In the present case the 
plaintiffs merely relied upon the statement 
in the settlement record to the effect that 


(3) 220 LJ 132; 30 Ind. Oas. 902; A IR 1915 Oal. 
(4) 17 O L J 167; 18 Ind, Oas, 844, 
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the defendants were tenure-holders under 
the proprietors. It is true that a presump- 
tirn of correctness attaches to a settlement 
: record. But that presumption is a rebute 
“table one. The evidence given by the 
defendants to rebut the presumption of the 
settlement record has been accepted by the 
‘Courts below and I have no hesitation in 
-concurring in that view. Where it is estab- 
lished that the settlement record is with- 
out any foundation the burden shifts back 
on the plaintiff to show how the alleged 
relationship of landlord and tenant came 
into existence. The plaintiff did not any- 
where suggest that the predecessors-in- 
‘interest of the defendants came on the land 
as squatters, In the grounds of appeal in 
the present case this point has not been 
. taken. It has nowhere been said that the 
Courts were wrong in holding that the 
predecessors-in-interest of the defendants 
-were not squatters. On the contrary the 
grounds of appeal in this Court go upon 
‘the basis that the principle in Nityanund 
Ghose v. Kissan Kishore (1) would apply 
to persons who are not squatters and that 
even upon the findings of fact arrived at 
' by the Court befow the Court should have 
held that the principle in Nityanund Ghose 
v. Kissen Kishore (1) applied tothe present 
case and that the relationship of landlord 
‘and tenant had been created by the conduct 
.of the parties. Nowhere has it been 
.suggested that the defendants or their 
“predecessors were ever cultivators. The 
plaintiff's case, as argued in the Courts 
below and as argued at the beginning in 
this Court, was to the effect that a tenure- 
holder’s interest may be created by impli- 
cation. by the act of a person who without 
any right goes upon the Jand of another 
and establishes tenants thereon. In my 
opinion, 8 middleman's interest cannot be 
created in this fashion. The plaintiff has 
‘therefore entirely failed to establish any 
relationship of landlord and tenant as bee 
‘tween himself and the defendants, His suit 
for assessment of rent must therefore fail 
on this ground. There are no good grounds 
for a remand, 

The Courts below held further that the 
plaintiff's suit was barred by limitation. 
Mr. Mukherjee, on behalf of the appellant, 
contended that this decision was wrong. 
I confess I am unable to appreciate the 
learned Judge’s view regarding the quese 
tion of limitation, The question of limita- 
_ tion In my opinion, does not arise in 
this case at all. The plaintiffs claim 
for assessment of rent can be barred by 
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limitation only if the plaintiff had at some 
time or other, the right to claim assessment 
of rent. Where this right never existed, it 
cannot be said that a suit to enforce this 
claim is barred bv limitation. The position 
in this case is that the defendants were 
never the tenants of the plaintiff and that 
therefore the plaintiff never had any right 
to get an assessment of rent. The question 
of limitation could only arise if the relation- 
ship of landlord and tenant between the 
parties with respect to the land in suit 
had come into existence at some time or 
other, Where this relationship has never 
been in existence there can be no question 
of limitation. I agree with the contention 
of Mr. Mukherjee that if the defendants 
were tenants of the plaintiff, then the fact 
that the plaintiff had not realized rent from 
them for a period of over 12 years would 
not disentitle the plaintiff from having the 
rent assessed. So long as the relationship 
of landlord and tenant exists, tbe lands 
lord, in my opinion, has always the right 
to get the rent assessed. The question of 
limitation of course would arise if the 
defendants were at one time tenants and 
repudiated the tenancy setting up a title 
adverse to their landlord. In this case, hows 
ever, as I have stated before, there was no 
relationship of landlord and tenant at an: 
time. There was consequently. no repudi 
tion and therefore the question of limitas 
tion is one which does not arise. I am 
unable to appreciate the views ofthe learned 
lower Courts on this question. Although 
there is no bar to the plaintiff's suit by 
reason of limitation, the plaintiff's suit 
must fail on the other ground, namely that 
there is no relationship of landlord and 
tenant between the plaintiff and the defen- 
dante. I accordingly uphold the decree 
passed by’ the Court below and dismiss this 
appeal with costs. Leave to appeal under 
cl. 15, Letters Patent, is asked for and is 
refused ; 
D. Appeal dismissed, 


im, 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 5334 of 
1938 
April 28, 1939 
Laoag, O. J. AND KRISHNASWAMI 
AYYANGAR, J. i 
SEENI MADAR SAHIB—PETITIONER 


versus 
ABDUR RAHMAN SAHIB AND ANOTHER — 
RESPONDENTS 
` Madras Local Boards Act (XIV of 1920), s.199— 
Rules under—Hlection rules--Unsuccessful candidate 
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for election for one of two seats of ward filing peti- 
tion for setting aside both elections on ground that 
there had been impersonation and that persons im- 
personated were same in both cases— Petition, tf can 
be treated as petition in each case. 

It is true that there is no express provision en- 
abling an unsuccessful candidate or a voter to 
challenge the election of two candidatesin one 
petition, but where an unsucceseful candidate stand- 
ing for election for one of the two seats of a ward 
files a petition for setting aside both the elections 
on the ground that there had been impersonation and 
that the persons impersonated were the same in 
both the cases, the Election Oommissioner can treat 
the petition as a petition in each case and can 
reauire the petitioner to make further provision with 
regard to costs. 

O. Misc. P. for issuing a writ to Election 


Oommissioner. 


Messrs. V. Ramaswami Aiyar and M. 
Natesan, for the Petitioner. 

Messrs. V. T. Rangaswami Ayyangar and 
K. Ramaswami Ayyangar, for the Respond- 
ents. 


Leach, C. J. — The petitioner in this 

case'wa8s a candidate at the election held 
on June 28, 1938, of members to the Tiru- 
vellore Panchayat Board. For the sixth ward 
of the Board, two candidatesjwere to be elect- 
ed. One of the seats was reserved for the 
Muhammadan community; the other wasa 
general seat.. There were two candidates 
for each seat and the petitioner was one 
of the candidates for the reserved seat. He 
was unsuccessful and he filed a petition in 
which he asked that both elections should 
be set aside. Tne successful candidates 
are the respondents to this petition. Be- 
fore the Election Commissioner, a prelimi- 
nary objection was taken to the validity 
of the petition. It was said that inas- 
much as the petitioner was asking that 
the election in respect of the reserved seat 
and the election in respect of the general 
seat be set aside ‘he should have filed two 
Petitions. The Election Commissioner 
accepted this contention and gave the 
petitioner the option of treating the petition 
as an election petition in respect of one of 
the two seals, The petitioner then filed an 
application to this Oourt for a writ of 
certiorari with a view to the order of the 
Election Commissioner being quashed. A 
writ nisi was issued, and the Court is now 
called upon to decide whether the Rule 
shall be made absolute. 

In holding that it was necessary for the 
Petitioner to file a petitiom in respect of 
each election, the Election Commissioner 
had regard to the fact that the Election 
Rules framed under the Madras Local 
Boards. Act, 1920, are drafted in the. 
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singular and that a deposit of Rs. 25 
has to be mude in respect of the costs of 
the respondent. It is true there is no ex- 
press provision enabling an unsuccessful 
candidate or a voter to challenge the elec- 
tion of two candidates in one petition, but 
it does not necessarily follow from this 
that the Election Commissioner was justi- 
fied in refusing to treatthe petition which 
was filed as a petition in each case, The 
petition averred that there had been im- 
personation and that the persons imper- 
sonated were the same in both the cases. 
Each voter was given two ballot papers. 
There were four ballot boxes and a voter 
had the right to put the ballot papers in 
whichever box he selected, but he was not 
allowed to put two ballot papers in one 
box. It is obvious that in this case it 
would have been convenient to have tried 
the two matters together. Under the 
English rules this petition would have been 
accepted but it would have been treated as 
a petition in each case: see ss. 22 and 23, 
Parliamentary Elections Act, 1868, and- 
s. 91 (3), Municipal Oorporations Act, 1882. 
We consider that there was no justification 
for the action which the Election Oon- 
missioner took. He could have treated the 
petition as a petition in each case and 
could have required the petitioner to make 
further provision with regard to costs. His 
decision meant that the petitioner was 
called upon to choose whether he would 
drop his charges against one of tha two 
successful candidates and for this there is 
no warrant in the rules. 

We consider that the Rule should be 
made absolute and the order of the. Election 
Commissioner quashed. The record will be 
returned to the Election Commissioner to 
proceed with the hearing of the petition 
according tolaw. The petitioner is entitled 
to his costs. In order to prevent such 
questions arising in future, it may be 
desirable to effect an amendment in the 
rules. 

ND, Rule made absolute, 
CALCUTTA HIGH COURT 
Oivil Rule No. 409 of 1939 

May 24, 1939 
S. K. Guosz, J. 
RAJENDRA NATH NAG AND OTHERE 
LANDLOEDS—PBRTITIONERS 
teTsus 
ASHALATA DEVI w/o NISHI BHUSHAN 
MUKHOPADHYA-—TRANSFRBRER— 
OPpPOsITE Party 
Bengal Tenancy Ordinance (1933), 
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of ordinance—Bengal Tenancy Act (VIII of: 1885), 


s. 26:J (1) as amended tn 1938—Amendment tf 
akan liability to pay landlord's fee already ac- 
crue d. 


The effect of the Ben. Ten, Ordinance, 1938, was 
merely to extend the time for registration which 
was available under s. 23, Registration Act. 

Section 26-J (1), Ben. Ten. Act merely imposes 
the liability to pay and s.1&8 (1) lays down the 
procedure by way of application. Hence, where the 
liability to pay landlord’s fee has already accrued, 
they are entitled to follow the procedure laid down 
Da 188 (1) in spite of the Amendment Act of 


QO. Rule issued from an order of the 
Munsif, Bongaon (Jessore), dated Febe 
ruary 6, 1939, | 

Messrs. Hemendra Chandra Sen, Bijan 
Behari Mitter, Mr. Santosh Nath Sen, for 
Mr. Lokendra Chandra Sen, for the Peti- 
tioners. 


Messrs. Gour Mohan Datta and Hari 
Prasanna Mukherjee, for the Opposite 
Party. 


Order.—This Rule has arisen under the 
following circumstances. The opposite 
party purchased by a registered kobala on 
June 6, 1938, from a tenant of the petitioners 
certain tenancies deseribed in the plaint as 
mokarari-raiyati though according to the 
petitioners they are occupancy holdings. 
The opposite party paid Rs z as landlord's 
transfer fee. The petitioners on receipt of 
the notice of transfer filed an application 
under 6. 26-J, Ben. Ten. Act, for recovery 
of the balance of the landlord's transfer fee 
of Ks. 40 with compensation, Rs. 40. The 
Munsif by his judgment dated February 6, 
1939, has decided that the tenancies are 
occupancy holdings but that the application 
under s, 26-3, Ben. Ten. Act, is not 
maintainable under the Ben. Ten. Act, 
as now amended. Against that order, the 
present rule has been issued. ‘The Munsif 
has referred first to the Ben. Ten. Ordinance, 
1938, which was published on June 3, 193x. 
The effect of that Ordinance, vide, B. 2 
was merely to extend the time for regis 
tration which was available under s. 23, 
Registration Act. But that does not affect 
the present quesvion, since the registration 
has already taken place. 

The next point that the Munsif has taken 
is that according to the Ben. Ten. Amend- 
ment Act of 193%, the landlord’s transfer 
fee cannot, after August 18, i938, be 
demanded. But in taking this view, the 
learned Mussif overlooked the provisions 
of s. 8, Ben. General Clauses Act (Act I of 
1899), Redding cls.(c) and (e) of that section 
it will be seen that the Amendment Act, 
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cannot, in the absence of a different inten- 
tion appearing therein, affect the liability 
which has already accrued and a legal: 
proceeding in respect of such liability may 
be instituted and continued as if the 
Amendment Act has not been passed. The 
learned Advocate for the other side has 
pointed out that s. 26-J (1) merely imposes 
the liability to pay and s. 188 (1) lays down 
the procedure by way of application. That, 
only strengthens the argument in favour of: 
the petitioners, because relying on this 
section they are entitled to say that the 
liability to pay landlord’s fee has already 
accrued and therefore they are entitled to 
follow the procedure laid down in 8. 188 (1) 
in spite of the Amendment Act of 1938, The 
order dismissing the application is, there- 
fore, set aside and the lower Oourt is directed 
to proceed to hear the application. It may 
be noted that the finding of the Munsif 
tbat the properties in question are holdings 
in occupancy right and that the applicants 
are the landlords in respect of such hold- 
ings will stand. The Rule is made absolute 
accordingly. There will be no order for. 
costs in this Rule. 
8. Rule made absolute. 





_ MADRAS HIGH COURT 
Civil Revision Petition No, 1193 of 1937 
a March 28, 1939 
LRAOH, O, J. AND PATANJALI SASTRI, J. 
SRIMATH KAOHI OHINNA NALLAPPA 
KALAKKA THOLA UDAYAR AVERGAL, 
ZAMINDAR or UDAYARPALAYAM— 
PETITIONER 
VETIUS 
SUDAI UDAYAN AND OTHaRS— 
RESPONDENTS 

Madras Estates Land Act (I of 1908), 8.40 (1)—. 
Ryot paying rent in cash varying. with crop—If' 
can apply for order under 8. 40—Interpretation of: 
Statutes—Marginal notes—Whento be referred. 

The words “ whether in cash or in kind" in. 
s. 40 (1), Mad. Estates Land Act, should not be 
read as meaning sometimes in cash and sometimes 
in kind. A ryot who pays rent at rates varying 
with the crop shall have the right of applying for. 


an order commuting the rent payable to u definite =` 


money rent. 

The intention of the Legislature can, so far as 
the Oourt is concerned, be gathered only from the 
words used in the section uninfluenced by the mar-; 
ginal notes when the words are free from ambigui- 


ty. 


O. R. P, to revise the order of the Collec 
tor, Trichinopoly, dated June 24, 1937. 


Messrs. B. Sitarama Rao and A. Sriranga . 


a 


chart, for the Petitioner. — i 


Pai 


n 


v 


i960 


' Mesara. K. Bhashyam and T. R. Sriniva- 
san, for the Respondents. 


Leach, C.J.—The petiticner is the pro- 
Prietor of the Udayarpalayam zamindari., 


. The respondents are the ryotsof the Village 


of Kaduvatankurichi which forms part of 
the zemindari. They applied under s. 40, 
Mad. Estates Land Act, 1908, to the 
Deputy Collector, Ariyalur, for an order 
commuting the rent payable to the peti: 
tioner to a definite money rent, The res- 
pondents have for many years paid rent in 
cash but the amount has varied accord- 
Ing to the nature of thecrops raised. The 
Petitioner contended that the application 
did not lie ass. 40, only had in view cases 
where rents were paid partly in kind. The 
Deputy Collector held that the application 
did not come within the section and accorde 
ingly dismissed it. An appeal, followed to 
the Collector, who disagreed with the 
Deputy Collector and reversed his decision, 
The: petitioner has now applied to this 
Court to reinstate the order of the Deputy 
Collector under the powers of revision con- 
ferred upon it by s. 115, Oivil P. C. Sec- 
tion 40 (1), Mad, Estates Land Act, reads ag 
follows: “ ; 

“Where for any land in his holding aryot pays 
rent in kind or on the estimated value of a portion 
of the crop, or at rates, varying with the crop whe- 
ther in cash or kind, or partly in one of these ways 
and partly in;dnother, or partly in one or more of 
these ways and partly in cash, either the ryot or 
the laudholder may apply to the Collector to have 


the rent on the holding commuted to a definite 
money rent,” . 


’ There ‘are here five different categories, 
namely, (1) where a ryot pays rent in kind ; 
(2) where he pays rent on the estimated 
value of a portion cf the crop ; (3) where he 
pays rent at rates varying with the crop 
whether in cash or in kind; (4) where he 
pays Tent partly in one of these ways and 
partly in another, and (5) where he pays 
partly in one or more of these ways and 
partly in cash, If the case falls within any 
of these categories the ryot may apply to 
the Oollector for an order commuting the 
rent to a definite money rent, 

In reversing the order of the Deputy 
Coilector and in allowing the respondents’ 
petition, the Collector was of the opinion 
that the case fell within the third category. 
It is said that he was wrong because the 
words “whether in cash or in kind” should 
be read as meaning sometimes in cash and 
sometimes in kind, To doso would Clearly 
be reading into the section words which 
are not there and words which would alter 
the effect of the section, The section clearly 
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Bays that a ryot who pays rent at rates 
Varying with the crop shall have the right 
of applying for an order whether he pays 
the rent in cash orin kind. Instead of the 
amount varying from year to year or from 
crop to crop, the rent should be fixed at a 
definite sum per annum, On behalf of the 
petitioner, Mr, Sitarama Rao has drawn our 
attention to the section as it stood before 
its amendment in 1934. Before the amend- 
ment the section was construed inthe way 
he would haveit construed now, but the 
amended section is differently worded and 
We can only construe it in accordance with 
the words used. It may not have been the 
intention of the Legislature to permit ryots 
in the position of tha respondents to apply 
under this section. The marginal note 
reads ‘commutation by suit of rent payable 
in kind.” The marginal note lends some 
support to Mr. Sitarama Rao’s argument, but 
the argument cannot be accepted. The in- 
tention of the Legislature can, so far as 
the Oourt is concerned, be gathered only 
frcm the words used in the section when 
the words are free from ambiguity. They 
are free from ambiguity in this case and we 
consider that the Collector read them core 
rectly. The petition consequently fails and 


will be dismissed with costs. We fix the 
Advocate’s fee at Rs. 100. 
N.-D. Petition dismissed. 


et 


BOMBAY HIGH COURT 
Suit No. 930 of 1929 
April 11, 1939 
B. J. Wania, J. 
BARJOR HOSANGJI VAKIL—Appuicant 
1 


N 
ANWAR F, J, LALJEE—Pratntrer 
VETSUS 
EBRAHIM F., J. LALJ EE—Degpenpant 


Legal practitioner —Lien—A ttorney—Discretion of 
Court to allow to set-off costs due by parties to one 
another with or without’ prejudice to attorney's 
lien—Lien, if protected after set-off is allowed, 

The right of an attorney in respect of his lien is 
really in essence a claim to the equitable inter- 
ference of the Oourt for his protection. The at- 
torney’s lien is really an equity, claimed on his 
behalf. Such a lien is subject to all the equities 
between the attorney’s client and any other party 
or partieg interested in the property over which the 
lien is claimed. A party’s right to set-of costs 
payable to him by the other party against the sum 
found due from him to the other party on the 
taking of accounts in the same suit, is not affected 
by the solicitor’s lien. The Oourt has a discretion 
to allow a set-off of judgments for damages, that 
is debt, or costs against each other, either with or 
Without prejudice to a solicitoz’s lien on either of 
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those judgments. The Oourts have complete dis- 
cretion to allow a set-off, whether in the same 
action or in different actions, and it extends to 
the setting off of costs against costs and also in 
a proper case to the setting off of debt or damages 
against costs and viceversa. The discretion hag to 
be exercised judicially, having regard to the facts 
and circumstances of each case, and not upon any 
pre-conceived view that to allow the attorney's lien 
to prevail must, in every case, be contrary to natural 
justice, The circumstances considered by the Court 
are matters relating tothe attorney whose lien is 
Sought to be affected irrespective of his client, be- 
cause as between the parties themselves, there can 
hardly be a ground for resisting a set-off, The 
attorney's lien is, however, not protected after the 
set-off has already been allowed. 
fCase-law referred to,] 


Mr. V. Fe Taraporewala, for the Appli- 
cant. 

Mr. M. L. Manekshaw, for the Opponent 
(Plaintiffs). 


Order. — This is a Chamber Summons 
taken out by the applicant, who is practis- 
ing as a Solicitor of this Court in the name 
of B. H. Vakil & Co., for a declaration that 
he has an attorney’s lien for his costs on 
the sum of Rs. 77411-0 paid by Anwar 
Fazalbhoy Laljee, the plaintiff in suit 
No. 9&0 of 1929, to the Sheriff of Bombay, 
under the warrant of attachment dated 
February 23, 1939, and for payment of the 
said sum te him. The two persons to whom 
the summons is addressed are Anwar 
and his brother Adam, defendant No. », 
in that suit. The facts leading up to the 
Ohamber Summons are not in dispute, 
` There was a consolidated consent decretal 
order of reference. in all-the above suits 
to the Commissioner for taking accounts 
on the footing of the award made by the 
arbitrator and ultimately aconsent decree 
was passed on July 2, 1935, under which 
a sum of Rs. 58,860 was found due and 
owing by Adam to Anwar, The decree cone 
tained no specific direction to Adam to 
pay that sum to Anwar, On February 1, 1938, 
Anwar took out a notice against Adam 
under O. XXI, r. 22 of the Uode, requiring 
him to show case why the decree should 
not be.executed against him. Adam oppos- 
ed the notice, and one ofthe grounds was 
that the decree was not executable, as it 
contained no direction to pay. ‘The notice 
was heard by Engineer, J., who dismissed 
it on that ground on July 25, 1938, and 
ordered Anwar to pay Adam’s taxed costs 
of, and incidental to, the notice. Those 
costs -have been taxed at Rs, 495-1]-0, 
Thereaiter, on October 6, 1938 Anwar took 
out a notice of motion for amendment of 
the consent decree by inserting in it a 
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direction that Adam should pay the said 
sum with interest to him. The notice of 
motion was also heard by Engineer, J., and 
on November 1, 1938, the amendment was 
allowed, but Anwar was ordered to pay 
Adam’s costs amounting to Re 175. 

On February 2, 1939, the applicant ag 
Adam’s attorney wrote to Anwar's attorneys 
demanding the twosums of costs together 
aggregating Rs. 670-11-0 but Anwar failed 
to pay the same or any portion thereof, 
Thereupon, Adam made an application 
for execution of the two orders for recovery 
of costs awarded to him, by attachment 
of Anwar’s share in an immovable property 
at Warden Road. A warrant of “attache 
ment was Issued, which provided for the 
payment by Anwar of a further sum of 
Rs, 104 for the costs relating to the attach- 
ment. The total amount payable by Anwar 
for costs came to Rs. 774-11-0, and that 
is the sum over which the applicant claims 
his lien. Anwar paid the sum under pro- 
test to the Sheriff of Bombay, and on 
March 16, 1939, he took out a Ghamber 
Summons against Adam for an order that 
this sum of Rs. 774+11-0 might be set-off 
against the decretal amount of Rs. 59,860 
payable to him. In his affidavit on the 
Ohamber Summons Adam stated that the 


applicant claimed an attorney's lien on the — 


said sum, and on March 17, the: applicant 
himself wrote to Anwar s Solicitors that he 
claimed a lien on ths sum of Rs, 774-11-0 
and that Anwar was not. entitled to the sete 
off claimed by him. The summons came 
on for hearing before Somjee, J. on 
March 20, 1939, when the attachment was 
ordered to be raised; and the Court ordered 
that the sum of Rs. 771*11-0 and the fure 
ther costs of raising the attachment should 
be assteoff against the decretal amount of 
Rs. 59,860. The Court also ordered that 
the Sheriff of Bombay should, after deduct- 
ing his poundage, repay to Anwar: the 


‘balance out of the amount deposited with 


him under protest, and that Adam should 
pay Anwar’s costs of the summons. 

The applicant claims a lien on the 
ground that Adam has not paid him any- 
thing towards the costs of the notice under ” 
O. XXI, r. 22, and of the notice of motion, 
beyond a sum of Rs. 100 paid as advance, 
that Adam has als) told the applicant that 
he will not be in a position to make payment 
at least in the near future, that Adam is in 
very involved circumstances, and there 
seems to be no likelihood of the applicant 
recovering his costs from him, [t is cone 
tended on behalf of the applicant that the 


1940 
set-off could only be allowed subject to his 
lien. On the other hand it was contended 
on behalf of Anwar thatit would be unfair 
that his claim to a seteoff should be inter- 
cepted by the attorney’s lien for costs. It 
has always been held that the right of an 
attorney in respect of his lien is really in 
essence a Claim to the equitable interfere 
ence of the Court for his protection. The 
attorney’s lien isreally an equity, claimed 
on his behalf. Such alien is subject toall 
the equities between the attorney’s client 
and any other party or parties interested 
in the property over which the lien is 
claimed ; see Bawtree v. Watson (|), where 
it was held on the same ground that the 
plaintif’s right to set-off costs payable to 
him by the defendant against the sum 
found due from him tothe defendant on 
the taking of accounts in the same suit 
was not affected by the defendant's soli- 
citor’s lien. It is said that an attorney has 
no higher rights than his client. If there- 
fore the applicant's client, Adam, could not 
have asked for payment of the costs ordered 
to be paid to him, when ha in turn was 
ordered to pay Rs. 59,860 to Anwar, could 
thé applicant, as Adam's attorney, ask for 
payment of the costs, and thereby defeat 


Anwar's right of set-off. which right he. 


claims under the equitable jurisdiction of 
the Court ? 


Two questions arise on this Summons; 
first, whether it is as of right or only dis- 
Cretionary with the Oourt to allow the 
attorney’s lien to intercept the party's right 
of set-off ; and, secondly, if it is only dis- 
cretionary, whether under the facts and 
circumstances of this case the Voaurt’s dis- 
cretion should bə exercised tothe prejudice 
or in favour of the applicant's lien. In 
England the Courthas nowa discretion to 
-allow a sat-off of judgnents or damages, 
thatis debt, or costs against each other, 
either with or without prejudice to a soli- 
citor’s lien on either of those judgments. 
In ths casa of jadg nents in the sme pro: 
cesdings, this discretion rests on O. LXV, 
r. 14 of the Rules ofthe Supreme Oourt, 
walen provides taat a set-off for damages 
or costs between parties may be allowed 
hotwithstanding tue solicitor’s liea for costs 
in the particular cause or matter ina wien 
the set-off is sougat. Idths case of judg- 
mentis in disuucy and independen, itiga- 
tions, tue discrevion rests on the Cuart’s 
general jurisdiction to dv waat is just and 
equitable in disputes before it. 


(1) (1838) 7 L J Oh, 183, 
leb -45 & 46 
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In India the pcsition appears to be sub- 
stantially the same Ib was held by the 
Appeal Sourt in Tyabji d Co. v. Jetha &Co. 
(2), that the rights and duties of attor 
neys were in no way part of the indigenous 
law or practicein India, that the profes- 
sion of attorneys originated from England, 
and the English common law governed 
their rights and duties, The attorney's 
lien inthe Courts of India is governed 
exclusively by the law as it existed in 
England before the passing of the Solici- 
tors Act of 1860 by which that lien was 
very much extended : see also Devkabat v. 
Jefferson, Bhaishankar and Dinsha (3). 
The Solicitors Act of 1860 has now been 
replaced by the Solicitors Act of 1932. 
lt is therefore necessary to give a short 
history of the early practice prevailing in 
England before 1860. Before 1832, and 
also long thereafter, the Courts of Ohancery, 
King’s Bench, and Exchequer, generally 
permitted in their discretion a set-off for 
costs incurred in the same cause without 
regard to the attorney's lien; but gene- 
rally also, these Courts did not allow a 
set-off of judgments for costs or damages 
awarded in distinct causes except subject 
to the attorney's lien. The Court of Come 
mon Pleas, however, laid downa different 
and directly opposite rule, and an attor- 
ney's lien on a judgment was regarded 
generally by that Court as subject to the 
equities between the parties, aud aseteoff 
was allowed even in distinct causes with- 
out regard to the attorney's lien. The 
different Oourts thus exercised their dis~ 
cretion in different ways. In 1832 it was 
provided by the Hilary Term Regulations, 
2 Will [V,r. 93, that no set-off of damages 
or costs between parties should be allowed 
to the prejudice of the attorney's lien for 
costs in the particular suit against which 
the set-off is sought ; provided nevertheless 
that interlocutory costs in the same suit 
awarded to the adverse party might be 
deducted. This rale was replaced in 
1853 by Hilary Term Regulations, 1853, 
r. 63, which also did not forbid a set-off 
where the judgments for costs cr damages 
were awarded in the same cause. With 
the Irdicature Acts these rules were abor 
lished. and O. LXV, r. 14 of ths Rules 
of ‘_. Supreme Court now provides fora 
sate. notwithstanding the lien. As I have 
stated before by O. LXV, r. 27 (21) adis- 
cretion to adjust costs by way of set-off 
(2) 51 B 855; 105 Ind, Oas. 383; A I R 1927 Bom. 


519; 29 Bom, L R 1196. 
(3)10 B 248, 
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on taxation also is conferred ona Taxing 
Master, 

According to the decision in David v, 
Rees (4), O. LXV, r. 14, only applies to 
proceedings in the same action. In caser, 
however, to which O. LXV, r. 14, did not 
apply, the old practice prevailed, and as 
there was a diversity in that practice, the 
High Court in England was free to adopt 
in its discretion whichever practice it 
thought best, It is now the general rule 
that a set-cif should not be refused on account 
of a solicitor’s lien, if as between the 
parties themselves, it would work justice 
and there was no fraud or collusion against 
the solicitor. The Court had a discretion to 
allow the set-off, and a discretion also as 
to the terms upon which it should be 
allowed. The present rule of ccmplete 
discretion has not been adopted from the 
practice of any particular former Oourt, 
but is the establishment of a fair and 
salutary rule of practice in the matter, 
where there was a diversity in practice 
before: see Oordery on Solicitors, Edn. 4, 
pp. 476 to 478. See also Reid v. Cupper (5) 
where the correctness of the decision in 
David v. Rees (4) was questioned, and the 
Oourt’s discretion was asserted in very 
broad terms by the Oourt of Appeal. 


It was argued on behalf of the applicant 
that under the English Law regarding the 
attorney's lien before 1860, the Court had, 
under r. 93 of 1832 no discretion in the 
matter, that the attorney's lien was as of 
right, and that no set-off for damages or 
costs between parties should be allowed to 
the prejudice of the attorney's lien for costs 
“in the particular suit” against which the 
set-off was sought, As pointed out by 
Buckley, L. J. in Reid v, Cupper (5) at 
p. 150, the words namely “the particular 
suit’ showed that there was in contempla- 
tion some other suit or action. It was 
further argued that even though that rule 
did not apply specifically in India, the 
principle was applicable, and that, there- 
fore, the -applicant's lien could not be 
prejudiced by reason of the set-off of the 
costs payable in execution proceedings as 
against the decretal amount in the suit, on 
the ground that the proceedings in the 
suit and proceedings in execution were 
distinct and separate. It has, however, been 
held that even in distinct and independent 
actions the common law Courts in England 

(4) (1604) 2K B 435; 73L JK B 729; 91L T 
. 244; 52 WR 579; 20 T LR 577. 


' -(5) (1915) 2°K B 147 tat p, 10; 112 L T 573; 59 8J 
444; 31 TLR 103; 84 LJ K B 573, 
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had a discretion to allow a set-off either 
subject to, or l 
under the practice prevailing before 1853: 
see Edwards v. Hope (6) which was ad 
application to set-off cross-judgments, 
followed in Blakey v. Lutham (7). See also 
Reid v. Cupper (5) referred to before, and 
Puddephatt v. Leith (No. 2) (8). The result of 
all these cases is that the right of set-off of 
damages or costs in different actions may be 
allowed to beintercepted by the attorney's 
lien; but that it is not so intercepted as 
regards costs in the same action. The deci 
sionin Edwards v. Hope (6), however, shows 
that the repeal of the rules of 1832 and 1853 
in England restored the old jurisdiction 
of the Courts which approached the question 
as one of discretion. Some of the English 
casee were referred to by Blackwell, J. in 
Vallabhdas v. Pranshankar (9) and ‘he 
held that where there were crosseclaims 
between parties to the same suit, they can 
be allowed to set-off the one against the 
other, irrespective of theattorney’s lien for 
ecats. He also held that it was a matter 
of discretion in India whether an attorney's 
lien should or should not be allowed ‘to 
intercept a set-off between the parties to'a 
sult. 

In an earlier judgment reportedin In re 
Ebrahim Ahmed (10) the same Judge held 
that where the petitioning creditors failed 
in their petition to adjudicate the debtor 
an ingolvent, and were ordered to pay the 
debtors costs, the petitioning creditors 
were not, on the subsequent adjudication 
of the debtor, entitled to set-off the amount of 


those costs against the amount payable by. 


the debtor to them, so as to defeat the lien 
of the debtor's attorneys in respect ofthe 
costs awarded tothe debtor. In that case, 
however, there were separate and indepen- 
dent actions, and the costs that were sought 
to be set-off against the decretal amount were 
incurred in independent insolvency proe» 
ceedings. The learned Judge accordingly: 
exercised his discretion in favour of the 
lien. It was argued on behalf of the appli- 
cant that the execution proceedings, in 
which these costs were allowed to Adam, 
were also independent and separate pro» 
ceedings; but, in my Opinion, execution 
(6) (1885) 14 Q BD 922; 54 LJ QB 379; 53 L T 
69; 33 W KR 672. 
AS. (1889) 41 Oh. D 518; 60 L T 624; 37 W R 


569, 
(8) (1916) 2 Oh, 168; 85 L J Ch, 543; 114 L T 1159; 
60 SJ 568, 


(9) 34 Bom. LR 1429; 141 Ind, Oas. 406; AI R 
1932 Bom. 619; Ind. Rul. (1933) Bom. 84, 

(10) 55 B 377; 128 Ind. Oas, 24; AI R 1930 Bom; 
516; 32 Bom. L R 1076; Ind. Rul. (1931) Bom. 8, 


notwithstanding, the lien, 


4 


“1940 


proceedings, though separate, are not in- 
dependent proceedings in the sense of being 
an independent action or litigation. They 
are Only a continuation of the suit. I may, 
however, point out here that in Bhupendra 
ı Nath v. E. D. Sassoon & Co. (11) Ohaudhri, 
Ja went further, and held that even where 
the actions were separate and independent, 
the attorney’s lien need not necessarily be 
. allowed to intercept the set-off between the 
parties, and he held on the facts of the 
particular case that the attorney’s lien 
should not be allowed to intercept the set- 
off claimed. 

The Civil P. O. does not contain exhaustive 
general principles of the law applicable to 
attorney’s lien, and the question therefore 
must be governed by the relevant princi- 
ples of the English Law. The old practice 
of the Couris in England with regard to 
set-off was, as pointed out by the Lord 
. Justices, and specially by Pickford, L.J. 
in Reid v. Cupper (5) at p. 155*, really 
discretionary. in all Courts, and there are 
cases to show that under certain circum- 
stances the attorney’s lien was protected, 
and in others the set-off was allowed to the 
prejudice of the lien. The Courts in India 
have, in my opinion, complete discretion 
to allow a set-off, whether in the same 
action or in.different actions, and it extends 
to the setting off of costs against costs and 
also in a proper case to the setting off of 
debt or damages against costs and vice 
versa, The discretion bas to be exercised 
judicially, having regard to the facts and 
circumstances of each case, and not upon 
any pre-conceived view that to allow the ate 
torney’s lien to prevail must, in every case, 
be contrary to natural justice. The circum- 
stances considered by the Court are matters 
relating to the attorney whose lien 1s sought 
to be affected irrespective of his client, 
because as between the parties themselves 
there can hardly be a ground for resisting 
a set-off. In this connection [ may refer to 
the pertinent observation of sir George 
Jessel in Pringle v, Gloag (12). He says 
(p. 680) : | 

“It appears to me that it would be a monstrous 
extension of the rights of a solicitor against the 
parties to an action to say that he should have the 
Tight to make the party who may have been successful 
in the ultimate result pay the losing party’s costs; 


and unless l found an authority so deciding, í should 
decline to accede to any such proposition. If a 


(11) 43 O 932; 38 Ind. Oas. 30; A I R 1917 Cal 
241; 21 O W N 106, 


(12) (1879) 10 Oh D 676 at p. 680; 48 L J Oh. 380; 
40 L T 512; 27 WR 574. i 


*Page of (1915) 2 K. B.—[Fd] 
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solicitor says, ‘unless 1 have a lien I cannot get paid,’ 
the answer is, he should see before he undertakes 
a particular business for a client, that that client 
is ableto pay him for it: a solicitor is not compelled 
to work for an insolvent client,” 


In this case it must be remembered that 
an order for set-off has already been made 
by BSomjee, J. and under his order, the 
Sheriff was ordered on deducting his pounde 
age to refund to Anwar the balance out 
of the amount deposited with him. To 
now order the Sheriff to pay the amount to 
the applicant would result in making two 
contradictory crders, as the order made by 
Somjee, J. stands, There is also no doubt 
that, after an order for payment by the 
Sheriff, the moneys become immediately 
payable to the person to whom they are 
ordered to be paid, even though the order 
is not drawn up and signed. Moreover, 
the attorneys themselves did not take out 
this summons till after that order was made, 
though before the order was made, they 
wrote a letter to the attorneys for Anwar 
claiming the lien, and left it there. No case 
has been pointed out to the Court in which 
the attorney's lien was protected after the 
set-off had already been allowed. Taking 
all the facts and circumstances of the 2ase 
into consideration, I am of the opinion that 
the equities are not in favour of allowing 


the applicant's lien, In the result, the 
Summons must be dismissed with costs. 
Counsel certified. 

8. Summons dismissed. 


PATNA HIGH COURT 
Civil Revision Petition No. 71 of 1939 
December 8, 1939 
Hareigs, O. J. AND FAZL ALI, J, 

Babu SATYENDRA NARAIN AND OTHERS 
—-DS0REE*HOLDERS—PRTITIONERS 
Versus 
WAHIDUDDIN KHAN AND OTHERS — 

J UDGMENT-DEBTORS— OPPOSITA PARTY 

Ezecution—Person entitled to—Person, tf can 
execute decree on ground that decree-holder was hig 
benamidar—Ciril Procedure Code (Act V of 1808), 
s, 2 (3),0. XXI, rr. 10, 16. 

The executing Court must, as a rule, take the 
decree as it finds it and can only execute it if appli- 
cation is made by the decree-holder himself or by 
some person who is entitled under the Oode to 
execute in the same manner as the decree-holder. 
There is no provision in the Oode which allows a 
person to come forward and say that the decree- 
holder is a mere nonentity anda benamidar of the. 
applicant and that he (the applicant) is in substance 
and in fact the holder of the decree. 101 Ind. Qas. 
616 (1), 177 Ind. Oas 992 (2), 181 Ind. Oas, 184 (3) 
and 88 Ind. Oas, 409 (4), relied on. 


©. R. P, from an order of the Munsif 


a 
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, Second Court, Monghyr, dated December 12, 


1938. 


Mr, Janak Kishore, for the Petitioners. 
- Messrs, M. K. Mukharjiand P. N. Sanyal, 
for the Opposite Party. 


Harries, C. J—This is a petition by 
decree-holders for revision of an order 
passed by the learned Münsif of Monghyr 
dismissing their application for execution. 

‘It appears that one Raja Prasad obtained 
a decree against the opposite parties. 
According to the petitioners, Raja Prasad 
was a benamidar for them and that the 
decree was really held by them, Raja 


Prasad died and so did the father of the 


present petitioners. After the death of these 
two persons, application was made by the 
petitioners when they attained majority to 
execute the decree held in the name of 


“ Raja Prasad, the deceased. The learned 
= Munsif came to the conclusion that the 


in law to 
and dismissed the 


Petitioners were not entitled 
execute this decree, 


_ application, 


It has been argued by Mr. Janak Kishore 


‘ on behalf of the petitioners that the latter 


are entitled to execute the decree because 


_ they are in fact the decree-holders. 


. The term “decreesholder” is defined in 
S. 2 (3), Civil P. ©. According to that 
sub-section, ‘“‘decree-holder” means any 
person in whose favour a decree had been 
passed or an order capable of executicn 
has been made. Undoubtedly in this case 
the decree was passed in favour of Raja 
Prasad, and he was, until his death, un- 
doubtedly the decree-holder. On his death 
his rights, whatever they were, devolved 
upon his. heirs or personal representative. 
Even if Raja Prasad was merely a benami-« 
dar for the petitioners, the petitioners 
cannot be regarded as decree-holders within 
the meaning of that term as used in the 
Civil P. 0. 

Order XXI, r. 10, Civil P. C., deals with 
execution by the holder of a decree. The 


_ decree bolder must 


na 


“Apply to the Court which paesed the decree or 
to the officer Gif any) appointed in this behalf, or 
if the decree has been sent under the provisions 
hereinbefore contained to another Oourt then to 
such Qourt or to the proper officer thereof”, 


This rulé. is confined to holders of a 
decree, and in my View, there is no difference 
between the holder of a decree and a 
decree-holder, The holder of a decree 


under O.: XXI, r. 10, must be a person in 


whose favour a decree has been passed. 
Order XXI, r. 16, Civil P. O. also deals 
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with the persons who may execute a 
decree. It provides that ' 

“Where a decree or, if 4 decree has been passed 
jointly in favour of two or more persons, the 
interest of any decree-holder in the decree 15 
transferred by assigninsat in writing or by opera- 
tion of law, the transferee may apply for execution 
of the decree ...ccecce wooo --- IN the same Manner 
and subject to thé same conditions as.if the applica- 
tion were made by. such decree-holder”’. . 

These are the only two rules dealing 
with who may execute a decree. Quite 
clearly the present petitioners da not come 
within either of the rules. They are not 
decreesholders within the meaning of that 
term, Neither are they transferees. by 
assignment in writing or by operation of 
law. That being so, I cannot see how 
they can apply for execution of this decree. 
The executing Court must, as a rule, take 
the decree as it finds it and can only 
execute it, if application is made by the 
decree-holder himself or by some person 
who is entitled under the Code to execute 
in the same manner as the decree-holder. 
There is no provision in the QGode which 
allows a person tocome forward and say 
that the decree-holder is a mere nonentity 
and that he (the applicant) is in sub- 
stance and in fact the holder of the 
decree. - = 

Mr. Janak Kishore has relied -upon a 
number of Oalcutta cases, and they 
undoubtedly support his contention. How- 
ever, it is clear the High Oourt at Oaleutta 
has not been consistent and that there 
are decisions of that Court which go to 
show that only the decree-holder or a person 
coming within O. XXI, r. 16, Civil P. 0., 
can execute a decree. In my view, how- 
eyer, it is unnecessary to consider these 
Calcutta cases, because we are bound by 
decisions of this Oourt, The earliest deci- 
Bion is the case of amsewak Lal v. 
Satruhan Deo Sahai (l). In that case A 
obtained a decree against X and sub- 
sequently 4 exacuted a deed of release 
in favour of B, admitting therein that B 
was the beneficiary in the suit, A being 
his mere benamidar. In execution pro- 
ceedings B made an application under 
O. XXI, r. 16, Civil P. O, to which no 
objection was raised by X, but on the 
decree having been transferred to another 
Court for execution, X made an objection 
that the decree obtained by A could not 
be executed by B. without s deed of 
assigoment of the decree, It was ‘held 
that O. XXI,r. 16, required an assigoment 


(l) 8 PL T163; 101 Ind, Cas, 616; A IR 1927 
Pat. 170, i 


ra 
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in writing or by operation of law and 


that release was not sufficient to give the 
real owner a right to execute the decree. 
It was further held that a real owner as 
Such could not execute adecree obtained by 
the benamidar. This case is a strong 
authority against the contention of the 
present petitioners.- The same view was 
taken by another Bench of this Court in 
the case of Shaikh Mohammad Anas v. 
Bhupendra Prasad Shukul (2). In that case 
Wort, J. reviewed the authorities and came 
to the conclusion that a perron, woo claimed 
to be the true owner, could not apply to 
execute a decree which had been obtained 
by an alleged benamidar unless there had 
been an assignment of the decree in 
writing or by operation of law, Varma, J. 
agreed with the view expressed by Wort, J. 
The matter was again considered in the 
recent case of Ran Bahadur Singh Thakur 
v. Awadhbehari Prasad Singh (3). In that 
case, it was held that the person appearing 


on the face of the decree as the decree.. 


holder was entitled to execute the decree, 
unless some other person could show that 
he had taken the decree-holder's place by 
an assignment of the decree or by operas 
tion of law, that is by death or succession 
or in some similar manner. It was further 
held that in execution proceedings it was 
not open to the judgment-debtor to assert 
that the real holder of the decree was 
any person other than the person named 
as decree-holder in the decree unless 
there had been a valid assignment or 
devolution by process of law. 

The view of this Court is similar to 
that taken by the Madras High Court in 
the case of Palaniappa Chettiar v. Sub- 
ramania Chettiar (4). 

my View, this Bench is clearly 
bound by the cases of this Court, to which 
I-have made reference, and accordingly 
it must be held that the petitioners in 
this case had no right to execute the 
decree. ne 

For the reasons given, I hold that this 
Petition fails and would discharge the Rule. 
In the circumstances of this case, I would 
make no order as to costs, 


Fazi Ali, J.—I entirely agree. 
D. Rule discharged. 


(2) 17 Pat. 223; 177 Ind. Cas. 992; AIR 1938 
Pat. 457; 11R P199;5 B R41; 19P L T 901. 

(3) 18 Pat, 318; 181 Ind. Cas. 184; 5 BR 537; 11 
R P 575; AI R 1939 Pat. 411. 

(4) 48 M 553; 88 Ind. Oas. 409; 48 M L J 419; 21 
L W 545; A I R 1925 Mad. 701, , 
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LAHORE HIGH COURT 
‘First Appeal No, 87 of 1939 
May 24, 1939 
ADDISON AND Ram LALL, JJ. 
JOGINDAR SINGH AND OTHERS—- 
PLAINTIPFS—A PPBRLLANTS 
versus 
PUNJAB ano SIND BANK Lro, 
AMRITSAR AND OTHERS — Derenpants— 
— RESPONDENTS 

Hindu Law—Debts—Father—Decree on mortgage 
executed by father not for immoral purpose— Prop- 
erty not brought to sale~Sutt by son for declara- 
tion that decree was not binding on his reversionary 
rights—Maintainabibity. 

Where a mortgage has been executed by a father 
and the money is not obtained for immoral pur- 
pose, the family estate, after the mortgage decree 
is passed, is laid open to be taken in execution of 
that decree, A suit bythe sons after the mortgage 
decree but before the property is brought to sale, 
for a declaration that the mortgage decree shall not 
affect their reversionary rights is not maintain- 


able, 
[Oase-law relied on.] 


F, A. from the decree of the Senior Sub- 
Judge, Sheikhupura, dated December 2, 
1938. 

Mr Achhru Ram, for the Appellants. 

Mr, Jogindar Singh, appellant in person. 

Messrs. Mehr Chand Mahajan and Yashpal 
Gandhi, for the Respondents. 


Sard ar Iqbal Singh (Manager), in person. 


Addison,J.—The sons of three brothers 
have sued for a declaration that two 
mortgages, created by their fathers, and 
the mortgage decree obtained thereon 
shall not affect their reversionary rights 
as the mortgages were of ancestral pro- 
perty, were without consideration and were 
not entered into for the benefit of the 


family. The amended plaint was put in 


after the mortgage decree had been obtained 
but before the sale of the mortgaged pro- 
perty. There was no plea that the money 
was advanced for immoral purposes. The 
trial Judge has dismissed the suit, follo we 
ing certain rulings of this Court. Against 
this decision the plaintiffs have appealed. 
It is not disputed that if the mortgage 
decree had not been obtained, the suit would 
have lain for such a declaration, It is 
also not disputed that if the sale had taken 
place after the mortgage-decree, such a 
suit as the present would not have lain. 
The authorities in these two respects appear 
to be unanimous. There isnot the same. 
unanimity in cases like the preseat where 
the mortgage-decree has been obtained but 
the property bas not been brought to sale. 
The decisions of this Oourt are, however, cons 
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sistent. The first case is tbat reported in 
Ujagar Mal v Ram Ditta Mal. 111 Ind. 
Cas. 787 (1). It was held in it that as 
the mortgage had been turned into a 
mortgage-decree, the sons had no remedy 
open to themto avoid the effects of that 
decree, The next case is KrishnaKishore 
v. Hem Raj (2), decided by Shadi Lal, O. J. 
aud Dalip Singh. J. It was held in it that 
such a suit as the present did not lie. It 
was said: 

“The only point therefore that arises jin this 
case is whether any distinction can be drawn 
between a mortgage decree and a money decree, 
It is conceded, that if a money decree had been 
obtained the suit of the plaintiffs would have failed. 
Now in the circumstances of this case, as has 
been pointed out, the decree does provide for the 
recovery of the balance of the money due from 
the mortgagors if the mortgaged property is in- 
sufficient -to discharge the decretal amount. It 
seems to me therefore that in a mortgage-decree 
of this kind, there is, a declaration that a debt 
is due from the defendants to the mortgagee. In 
Hindu Law all that is necessary is that there 
should be a debt due from the father, and the 
fact that a debt is due is explicit in the mortgage- 
decree obtained.” 


' The case before us is similar, there 
being the same provision in the mortgage 
decree for a personal decree is the final 
decree jis not satisfied by the sale of the 
mortgaged prcperty. Their Lordships of 
the Privy Council in Brij Narain Rai .v. 
Mangal Prasad Rai (3), laid down five 
propositicns of which the following three 
are material; (1) the managing member 
of a joint undivided estate cannct alienate 
or burden the estate qua manager except 
for purposes of necessity; (2) if he is 
the father 'and the other members are the 
sons, he may by incurring debt, so long 
as it is not for an immoral purpose, lay the 
estate open to be taken in execution pro- 
ceedings upon a decree for payment of 
that debt; (3) if he purports to burden the 
esfate by mortgage, then unless that morte 
gage is to discharge an antecedent debt, 
it would not bind the estate. 

In the next case, namely Muni Lal v. Gian 
Singh (4), the Judges definitely held that 
the second proposition laid down by Lord 
Dunedin included a mortgage debt as 
well as a debt which is unsecured and 


(1) 111 Ind. Cas, 787. 

(2) A IR 1928 Lah, 815; 116 Ind. Cas. 182; Ind, 
Rul. (1929) T ah. 454, 

(3) 46 A 95; 77Ind, Cas, 689: A IR1924 P O 
50; 51 I A 129; 291A L J934: 46ML gu 23: 5P L 
T 1; 280 W N 253; (1994) MW N 68:19 L W 
72; 2 Fat. LR 41:10 0 & Al. R 82; 33 ML T 457; 
E LR 500; 1101 J10; 1 OWN48 

}. 
- (4) A IR 1931 Lah. 717; 134 Ind. Cas, 1120; 32 P 
L R709; Ind, Rul. (1931) Lah. 16, 
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they held that the property against which 
a mortgage decree was passed on the. 
basis of a mortgage deed executed by the 
father, was liable to sale and the sons-could 
not question the operation of the decree 
except on the ground of immorality, ‘The 
same view was taken by a Division Bench 
of tte Oudh Obief Court in Nand Lal v. 
Umrai (5). A previous decision of the 
same Court, namely Gauri Shankar v. Jang 
Bahadur Singh, 79 Ind. Oas. 1€03 (6), was 
relied upon in coming to this decision The 
Court of the Peshawar Judicial Commissioner 
has als> taken the same view in Shiv Das v. 
Kirpal Singh (7). The Allahabad High 
Court, however, had found some difficulty 
in interpreting the second proposition. In. 
Gajadhar Pandey v, Jadubir Pandey (8), it 
was held that so far as the second proposi- 
tion was concerned, the word ‘debt’ in it 
included both a mortgage and a simple 
money debt. This decision is otherwise not: 
in point as the auctionssale had taken place. 
The next case of the Allahabad High Court 
is Lal Singh v. Jagraj Singh (9), where it 
was held that such a suit asthe present must: 
fail. i 

The question then came before a Full 
Bench of that Oourt, the decision being 
reported in Jagdish Prasad v. Hoshyar 
Singh (10). It was held in it by two of the 
Judges that the word ‘debt’in the second 
proposition did not contemplate a mortgage 
debt but only an unsecured debt. They, 
therefore, held that such a suit as the present 
did lie. Sulaiman, Acting, C. J., dissented 
from the proposition that the word ‘debt’ in 
the second proposition did not include a 
mortgage debt but he agreed with the final 
decision of the other two Judges on the 
ground that the second proposition did not 
apply as no auction sale had taken place 
and the property had not yet passed out of 
the family. Another Division Bench deci- 
sion of the Allahabad High Oourt, namely 
Jahan Singh v. Hardit Singh (11), is 
worthty of mention. This case is not on 
all fours as the sale had taken place, bu 


(5) 1 Luck, 360; 93 Ind. Oas. 655; A I R 1926: 
Oudh 321; 29 O O 260; 30 W N 359. 

(6) 79 Ind. Oas. 1008; AIR 1924 Oudh 394; 27 O 
0 124, 

(7) A I R 1934 Pesh, 84; 151 Ind. Cas. 570;- 7 R 
Pesh. 21, : 

(8) 47 A 122;85 Ind. Cas, 31; AIR 1925 All. 60; 22 
ALJ 980 


(9) 50 A 546; 107 Ind. Cas. 693; AI R 1928 AN. 
86; 23 A LJ 229, 
(10) 51 A 136; 115 Ind. Cas. 775; A IR 1928 All. 
596; 26 A L J 1289; Ind. Rul. (1929) All. 445 (F B), 

(11) 57 A 357; 152 Ind, Oas.: 487; A I R 1935 All. : 


_ 247; (1934) A L J 1018;7R A 340, 
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again it was held that the second proe 
position of law formulated by the Privy 
Council in Brij Narain Rai v. Mangla Prasad 
(3), was not confined to the case of a 
simple money debt but applied equally 
when an auction sale had taken place in 
execution of a mortgage-decree. It seems 
clear, therefore, that it must be held that 
the second prosecution of Lerd Dunedin 
includes a mortgage debt ss well as an 
unsecured debt and, that being so, as a 
decree had been obtained on the mortgage, 
the debt not having been incurred for an 
immoral purpose, the estate of the family 
is laid upon to be taken in execution 
proceedings upon the mortgage decree, 
This proposition follows either for the 
reasons given by Dalip Singh, J. in Krishna 
Kishore v. Hem Raj (2), or for the simple 
reason that the estate is laid open under the 
second proposition of Lord Dunedin after a 
decree has been obtained on the footing of 
the mortgage for payment of a debt which 
was not immoral. This means that the 
second proposition is self-contained and is 
not subject to the provisions of the other pro- 
positions and that the word ‘debt’ has been 
used in its wider sense in it and includes a 
Mortgage debt. The difference between a 
mortgage decree and a money decree, as is 
pointed out in the Peshawar decision, is due 
to the provisions of the adjective law enacted 
in the Civil P. O., and the distinction made 
by this adjective law in the form of the 
two decrees has clearly nothing to do with 
the fundamental principle of Hindu Law 
that it is the pious obligation of the son 
to pay the father’s debts. For the reasons 
given, I would dismiss this appeal but 
make no order asto costs of this Court, 


Ram Lal, J.—I agree. 
8. Appeal dismissed, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 757 
of 1938 
January 8, 1940 
Wok? AND Mgrepita, Jd. 
RAMDAS BHAG AT— PLAINTIFF 
— APPELLANT 
versus 
KRISHNA PRASAD TEWARI anD 
OTHKRS— DevyenDANTS—ReSPONDENTS 
Civil Procedure Code (Act V of 1908), s. 92— 
Applicabiltty—Conditions—Reliefs—Trustees de son 
tort—Section, if applies. 
~ Four conditions are neceseary in order to invoke 
the operation of s. 92, Oivil P, O.: (1) the trust 


' RAMDAS v. KRISHNA PRASAD (PAT.) 


359 


must befor public purposes of a charitable or res 
ligious nature; (2) the plaint mustallege that there 
is a breach of such trust, or that the direction of 
the Court is necessary for the administration of. 
the trust; (3) the suit must be not only in the in- 
terest of the plaintiff individually but in the in- 
terest of the public, or in the interest of the trust 
itself (for where the trust is a publio one, the in» 
terest of the trust will be the interest of the pub- 
lic), and (4) the relief claimed in the suit must 
be one of the reliefs mentioned in the section. Where 
after reading the plaint as a whole, it appears, that 
what the plaintiff alleges is the breach of trust by 
acts of omissions on the part of defendants, the 
second condition is satisfied. These allegations may 
have been largely false, but when considering the 
application of e. 92, it isthe allegations in the plaint 
alone that are to be taken into account. 97 Ind. 
Cas. 630°(2), [p. 362, col. 2; p. 363, cols. 1 & 2.) 

Where the relief sought is the removal of a trustee, 
the prayer for removal must be based upon one of 
the conditions set outin the first part of the sec. 
tion, that is the breach of trust or the necessity 
for the Court’s direction. In other words one of 
those conditions must be not merely alleged but 
alleged an the basis for the suit, and if it had been 
sought to remove the defendants solely because they 
were not validly appointed trustees, then the mere 
fact that breach of trust had been alleged inde- 
pendently would not necessarily bring the suit 
within the terms of Œs. 92. But where the re- 
moval is sought not only on the one ground but 
also on the other, and the ground for removal is 
based solely on the allegations of misconduct, which 
would amount to breach of trust once it is held, 
that the plaint describes these defendants also as 
trustees de son tort, the suit would fall under 
s. 92. (p. 364, col. 1.) 

Where the suit is for the removal of trustees de 
son tort and not for the removal of’ legal trustees- 
for the removal of persons who are trustees de facta 
but not de jure-s. 92 applies. [p. 364, cole. 1 & 2. 

{Case-law relied on.] 


A. from the decision of the Subordinate 
Judge, Gaya, dated July 12, 1938, confirme 
ing the decision of the Munsif, Gaya, dated 
January 6, 1938. 


Sir Sultan Ahmad and Messrs. Syed 
Mehdi Imam, Radha Krishna Saya, Sarjoo’ 
Pd. Lalnarayan Sinha and Khurshaid 
Husnain, for the Appellant, 

Sir Manmatha Nath Mukharji and Mr, 
Raj Kishore Pd. for the Respondents, 


Meredith, J.—This is an appeal by 
plaintiff from a decision of the learned 
Subordinate Judge of Gaya, dated July 12, 
1938, confirming a decision of the Munsif of 
Gaya, dated January 6, 1938, dismissing the 
suit. 

For reasons which will presently appear, 
it is necessary to set out the allegations in 
the plaint clearly and in considerable 
detail. It is first stated therein that the 
plaintif, Ramdas Bhagat, is the sole 
surviving member of a joint family and is 
in possession of the entire property of that ` 
family, One of the members of the family, 
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the plaintiff's ancestor Jawahir Bhagat, 
founded and endowed a thakurbari in the 
town of Gaya and installed idols for himself 
and’ the members of his family. He 
appointed five persons as managers of the 
endowed prorerty and one Gayadin Tewari 
aS pujari, but no deed of endowment was 
executed. 

. Later on, in 1907, the plaintiff’s uncles 
Tulsi Bhagat and Ramchandar Bhagat and 
Gayadin Tewari (here the plaint is wrong: 
Gayadin Tewari did not join in the execu- 
tion) executed a registered deed of endow- 
ment confirming the persons already 
appointed by Jawahir as managers and 
Gayadin Tewari as pujari (priest). 

One of the managers, Balgobind Ram, 
later dedicated a house for the benefit of 
the thakurbari but not in such a way as to 
alter the nature or status of the trust, which 
continued asa private and family charity 
with the accretion of the property dedicated 
by Balgobind Ram. 

It is next alleged (and this is important) 
that some time ago Gayadin Tewari died 
and his son, defendant No. 1 of the suit, 
took up the management of the affairs, 

Next itis alleged that though there were 
several trustees yet the thakurbari was 
managed in consultation with snd under 
the orders of Jawahir Bhagat, Behari Bhagat 
and Tulsi Bhagat and this arrangement 
continued up to the deathof the last of 
them. 

Later, when the plaintiff came of age, 

be went on performing worship in the 
thakurbari but the defendant No. 1 and 
also the defendants Nos, 2 and 3 (a second 
son and a grandson of Gayadin) kept him 
in the dark regarding the thakurbari 
management.” Gradually, however, he 
learnt of allthe circumstances and in 1934 
be came to know that all the trustees, 
except Balgobind Ram, had died more 
than 10 years before and tkat the property 
of the thakurbari was solely under the 
control and will of the defendants Nos. 1 
to 3 and they had been spending the 
entire income on their personal necessities 
treating the thakurbari as their own pro- 
perty and wasting the thakurbari properties; 
and Balgobind, the only surviving trustees, 
tues to oppose them being in collusion with 
them. 

The plaintiff, as heir of the founder and 
proprieter of the thakurbari, wanted it to 
be efficiently managed and that the work 
should be done according to the intention 
. of the founder. With that intention he 
filed a petition to get his name recorded in 
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place of Tulsi Bhagat in the papers of the 
Municipality, but on this the defend- 
ants Ncs. 1 to 3 became very much annoyed 
and induced the defendants N:s. 4 to 7, who 
are connected with them and are their 
creatures, to file an objection petition in 
the mutation case claiming to be them- 
selves trustees. The plaintifi’s petition was 
rejected and the names of the defend- 
ants Ncs. 4 to 7 along with that of Bal- 
gobind Ram, who was then living, were 
recorded as trustees, 

The plaintiff then dismissed the defend- 
ants Nos. ? tc 3 from the post of pujari and 
appointed another pujari but the defendants 
to the suit interfered; hence the necessity 
for the suit. 

Next itis alleged that in the deed o 
trust no provision was made for the appoint- 
ment of further trustees after the death of 
the five trustees mentioned in the deed, 
and Balgobind Ram, thesurviving trustee, 
had no power to appoint other persons as 
new trustees in place of the deceased 
trustees, and such persons as the defend- 
ants Nos.4to 7 have no right to manage 
the thakurbari, and only the plaintiff as the 
heir of the founder is entitled to manage 
it. Hence after dismissing the defend- 
ants Nos. 1 to 3 from the postof pujarz 
and defendants Nos,4to7 from the pcst 
of trustees, ths plaintiff is looking after the 
administration of the thakurbart. The 
defendants Nos. 4 to7 neither discharge the 
duties of trustees nor are they fit to do so. 
Defendants Nos. 4 and 5 are big people and 
in ill-health and take no interest in the 
thakurbari and Nos. 6 and 7 are 
intimate friends of the defendant No. 1. 
Hence they are neither fit to perform 
the duties of trustees nor do they 
perform them. For this reason on account 
of want of proper attention on the part of the 
aforesaid trustees (itis important to note 
this expression), there is absolutely no 
check on the embezzlement of the income of 
the thakurbari. The defendants Nos. Ito 3 
misspent the income on their own pleasure 
and paid no attention to the worship of the 
deities. They maintained no accounts and 
did not seek to'augment the property of the 
thakurbari frcm the surplus income, They 
took part in all sorts of nautches and 
musical entertainmen!s and other kinds of 
sports, spoiling the income of the thakurbari, 
and they kept undesirable persons in the 
thakurbari on account of which respectable 
persons and the ladies of the plaintiff's 
family and other ladies did not like to::go 
there. The defendants Nos. 1 to3 have algo 
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caused loss to tbe thakurbari by falsifying 
papers and by selling the ornaments and 
movables of the deities, 

Jt isthen repeated that from these facts 
it is clear that neither defendants Nos. 4 to 
7-are legally fit to continue as trustees 
(this expression is also to be noted) nor are 
defendants Ncs. 1t0 3 fit to continue as 
pujaris. The plaintiff has full right to 
manage the properties: personally. The 
plaintiff and his family have always been 
in pcssession and occupation of the 
thakurbari and in charge of the administra- 
tion and the plaintiff as the heir of the 
founder is in possession and occupation 
and is the manager, and in this capacity, he 
has dismissed all the defendante from the 
posts of priest and nominal trustees. It is 
prayed that his action be upheld by the 
Court; hence this suit is instituted. 

Next thsre is a prayerin the following 
terms. - 

“That the property and income of the thakurbart 

may not be wasted, a Receiver may be appointed by 
the Court who may look after the administration 
thereof.” 
. Next, the cause of action is stated as 
arising on August 1, 1934, when the real 
affairs of the thakurbavi were disclosed, and 
also on April 4, 1935, when the plaintifi’s 
application for mutation and registration 
of his name in the Municipality was 
rejected, and on Katik 19, 1343, when Bal- 
gobind Ram, the last trustee appointed by 
Jawahir Bhagat, died. 

The reliefs claimed are then set out. The 
Court is first asked to declare that 
the defendants Nos,4 to 7 have no right 
and authority to manage the thakurbarz and 
that the allegation with regard to their 
being trustees is wrong and illegal and not 
binding upon the plaintiff, and also that the 
defendants Nos. 1 to 3 by reason of mis- 
management, misappropriation of income 
and incapaci'y are not fit to act as pujaris 
and are fit to be removed from the office of 
pujari and have already been dismissed. 

Secondly, the Court is asked to hold and 
declare that there being no provision for 
the management of the thakurbari after 
the demise of Balgobind, the plaintiff as 
the heir of the founder is competent to 
manage the thakurbari directly or through 
somebody else. 

Next occurs the following prayer, which 
I consider it necessary to set out verbatim : 

“In spite of the fact that the plaintiff is in charge 
of the management and is carrying on the adminis- 
tration of the thakurbari as the heir of the founder 
of the thakurbari on the demise of the trustees 
“named in the trust deed and due to the absence 
ef any provision for the management of the afore- 
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said estate, still some arrangement may be -made 
with respect to that portion which may be considered 
to be ‘unadministere?’ in the opinion of the Court 
(italics mine) and with that end in view, a Receiver 
may be appointed to manage the affairs of the 
thakurbart until the disposal of this suit.” 

Subsequently a prayer was added fora 
permanent injunction restraining the 
defendants from interfering with the 
managment and possession of the plaintiff. 

The plaint, as frequently happens in 
India, is a confused and badly drafted 
document. To some extent, in the interests 
of clarity and good English, I have para- 
phrased it, but where the wording is 
material to the determination of this appeal, 
I have quoted its own language. 

The learned Munsif found that the trust 
was a public one, not private as claimed; 
that the plaintiff's story regarding his own 
management and possession and thatof the 
previous members of his family was entirely 
false; that actually the defendants Nos. 1 
to 3 were working as pujaris and the 
defendants Nos. 4 to 7 as trustees and that 
the allegations of misconduct, misappro- 
priation, mismanagement and neglect were 
also false; that the defendants Nos. 4 to7 
had been rightfully apvointed trustees by 
Balgobind Ram and had also been 
elected by the public after Balgobind's 
death and that in any case they were 
trustees de son tort; that the suit 
was substantially one for the removal of 
the trustees or the trustees de son tort 
and of the pujaris, and as such, it was 
not maintainable under the provisions of 
g. 92 of the Oivil P.C.. and s. 14 of the 
Religious Endowments Act, 1863. 

He held further that the suit was bad 
for defect of parties inasmuch as it 
appeared from the proceedings book of the 
thakurbari that after the death of Balgobind 
Ram, his son Rameshar Prasad was elected 
a trustee in his place, and as a matter of 
fact, he also along with defendants Nos. 4 to 
7 had been managing the trust property 
and working as a trustee. Therefore, he 
was a necessary party under the provisions 
of O. XXXI, r. 2, Civil P. O., which pres- 
eribes that where there are several truse 
tees, executors, or administrators, they 
shall all be made parties to a suit against 
one or more of them. i 

The lower Appellate Court endorsed all 
these findings with two exceptions. In his 
opinion the deed of endowment (Ex. 6) 
contained: no provision for the appointment 
of new trustees upon the death of the 
original trustees. Defendants Nos. 4 to 7, 
therefore, had not been validly appointed 
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by Balgobind nor had they nor Balgobind’s 
son been validly elected. All were, theres 
fore, only trustees de son tort and the right 
of management did revert to the plaintiff 
as heir of the founder on the death of 
Balgobind, the last trustee. But it appeared 
from the deed that the wish of the founder 
was that a board of trustees should manage 
the affairs of the temple and its properties 
and also that no man of the founder’s 
family should be on the board of trustees. 
Therefore, the plaintiff had no right to 
take the management of the endowment 
into his own hands, and as heir of the 
founder, his sole right was to appoint a 
fresh board of trustees, Secondly, he held 
that only the defendant No, 1 had been 
duly appointed pujart as the evidence 
showed, and that was also in accordance 
with the termsof the deed of trust which 
prescribed that Gayadin should remain as 
the karguzar for his life-time and such 
one of his sons and heirs as might be cone 
sidered fit to work as pujari should sub- 
sequently be appointed by the managers 
as such. Defendants Nos. 2 and 3 had no 
interest at all. He agreed, however, that 
the thakurbari was a public one, that the 
suit was essentially one for the removal of 
the trustees de son tort and the pujaris, and 
as such, was not maintainable as it had 
not been brought under s. 92, Civil P. C., 
that it was also bad for non-joinder of 
Balgobind’s son Rameshar who was one of 
the trustees de son tort; and also that none 
of the charges of misconduct, misappro- 
priation, etc., hag been substantiated and 
the plaintiff had not proved that the defen- 
dant No. 1 was unfit to act as pujari. 
Moreover, under the deed of trust, so long 
as a suitable man was available in the 
family of Gayadin Tewari, no stranger 
could be appointed as pujari and the plain- 
tiff had noright to dismiss the defendant 
No. 1 from his office, 

In appeal, the finding that the trust is 
a public one is not challenged. But it is 
contended that in spite of that fact s. 92, 
Civil P, O., has no application to the case 
since the suit is not founded upon breach 
of trust but is merely one between rival 
claimants, a case analogous to the case of 
Deokinandan v. Brijnandan (1), where it 
was held that s. 92 had no application, 
The plaintifi asked for the removal of the 
defendants Nos. 4to7 not on account of 
any breach of trust but simply because 
they had not been validly appointed, It is 

(1) 5 P LT 231; 76 Ind, Oas. 89; A I R 1924 Pat 
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said that it is a simple case of each side 
denying the title of the other, It is true’ 
that there are allegations of at least sins 
of omission on the part of the defendants 
Nos. 4 to 7, but these allegations are mere. 
Surplusage and not the ground put forward 
for removal, 5 

Secondly, it is argued that the lower 
Appellate Oourt was wrong in holding that 
though the right of management reverted 
to the plaintiff still he was not entitled to 
manage parsonally but could only appoint 
a board of trustees, 

Thirdly, it is argued that the lower Appel- 
late Court was wrong in holding that the 
plaintiff is not entitled to dismiss defende 
ant No, ] from the post of pujart. 
Once it is found that he isa mere servant, 
the right of dismissal follows independently 
of proof of misconduct. 

Lastly, it is urged that O. XXXI, r. 2, 
applies only in the case of trustees and 
not in the case of trustees de son tort. 
Rameshar is not, therefore, a necessary 
party, and in any case, the suit should not 
fail for defect of parties and Rameshar 
should, if necessary, be added as a party, 

I propose to consider first the question 
whether s. 92. Civil P. ©., is applicable to 
this case, and it is for the purpose of 
determining this question that I have set’ 
out the allegations in the plaint in such 
detail, as in my opinion, the case really 
involves no principle of Jaw and the: 
decision depends entirely upon the facts 
set out in the plaint. I may say at once 
that I am clearly of opinion that'a suit on 
the allegation contained in this plaint could 
lie, if lie at all, only under the provisions 
of s. 92 of the Civil P. O. ; 

Four conditions area necessary in order to 
invoke the operation of 5,92: (1) the trust 
must be for public purposes of a charitable 
or religious nature, (2) the plaint must 
allege that there is a breach of such 
trust, or that the direction of the Oourt 
is necessary for the administration of the 
trust, (3) the suit must be not only in the 
interest of the plaintiff individually but 
in the interest of the public, or in the 
interest of the trust itself (for where the 
trust 18 a public one, the interest of the 
trust will be the interest of the public), and 
(4) the relief claimed in the suit must 
be one of the reliefs mentioned in the 
section. 

It is not disputed that in the present 
case the first condition is satisfied. 

There can, also in my opinion, be no 
doubt that the second condition is satisfied, 


ae 
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The plaint alleges breach of trust not once 


but many times. Itis unnecessary to refer 


again in detail to all the allegations of 


misconduct on the part of the pujaris. 
Misconduct of the pujaris is made the 
misconduct also of the trustees since it is 
said that the pujaris were aided and 
abetted by the nominal trustees, and, as 
I have said, the trustees are further specific- 
ally charged with sins of omission, failure 
to supervise, and failure to check the 
mismanagement. It is true that it is sought 
to remove the defendants Nos. 4 to 7 on 
the ground that they were not validly 
appointed. The plaintiff, however, was not 
content to rest his case on that basis 
alone. He had to go on to urge miscon- 
duct as an additional ground, and thereby, 
if in no other way, brought himself with- 
in the mischief of s. 92. I cannot agree 
with the argument that the allegations 
regarding breach of trust were mere sur- 
plusage. Reading the plaint as a whole, 
it. is, on the contrary, clear that these 
allegations formed a substantial part, if 
not the most substantial part, of the 
plalntiff's claim for relief. 


The matter is made plainer still if we 
consider the case of the defendants Nos. 1 
to 3, a point which was not touched upon 
in the arguments, but is, in my opinion, 
very important. The removal of the 
defendant No. 1 at least is sought solely 
on the ground of misappropriation and 
misconduct, Now, though the Court may 
have found that the defendant No. 1 was 
a mere servant, there can be no doubt 
that according to the allegations in the 
plaint, he alsoisa self-constituted trustee, 
that is to say, a trustee de son tort. I 
need refer only to the allegation that on 
the death of Gayadin, defendant No. 1 
took up the management of the affairs of 
the thakurbart; to the allegation in ex- 
press terms that the property of the 
thakurbari was solely under the control 
and will of defendants Nos. 1 to 3, who 
had been spending the entire income on 
themselves and acting against the inten- 
tions of the founder of the thakurbari, Bal- 
gobind Ram being in collusion with them; 
to the allegation that it was the defend- 
ants Nos. 1 to 3 who countered the plaint- 
iff’s move, when he applied for the mutae 
tion of his name, by setting up the defend- 
ants Nos. 4to7, who were connected with 
them and were their creatures, to pose as 
trustees, These allegations may have been 
Jargely false, but when considering the 
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application of s. 92, it is the allegations 
in the plaint alone that concerns us, 

I would, moreove", go further than say- 
ing that the plaint alleges breach of trust. 
Though this point also was not made in 
argument, in my opinion, there is a clear 
statement inthe plaint that the direction 
of the Court is necessary for the admi- 
nistration of the trust. I do not base this 
on tke proposition, which may be doubt- 
ful, that a prayer for an injunction against 
the trustees de son tort is a prayer for a 
direction for administration. The matter 
is much clearer than that. There is an 
express statement in the plaint, which I 
have set out verbatim, that some portion 
of the estate may be considered to be 
unadministered owing to the absence of 
any provision in the deed for the manage» 
ment on the demise of the trustees, and 
a prayer is made that the Court may make 
some arrangement with respect to that 
portion which may be considered to be une 
administered in the opinion of the Court. 
In my view there could not be a clearer 
case of asking for the Oourt’s direction for 
the administration of the trust, ln part 
at least. The plaintiff even goes so far as 
to ask that a Receiver pendente lite may be 
appointed. 

The third condition, in my judgment, is 
fully satisfied, This is no case of rival claim- 
ants fighting to assert their own interests. 
The defendants Nos. 4 to 7 have no per- 
sonal claim at all. They are respectable 
people elected as trustees and acting as 
such to the satisfaction of the entire public, 
as found by the Courts below. As for the 
plaintiff, it is apparent from the plaint that 
he does not purport to sue on his own 
behalf but in the intereste of the trust, 
and that is, as I have said, in the 
case of a public trust, synonymous with 
the interests of the public. Repeatedly it 
is stated in the plaint that the wishes of 
the founder are not being carried out; that 
the trust is suffering; and that not only the 
plaintiff and his ladies but also respectable 
persons and other ladies of the town do 
not like to visit the thakurbart. No doubt 
the plaintiff asks that the management 
should be handed overto him, but that is 
not for his own gain but in the interests of 
the trust itself, which is, as he says, being 
mismanaged. No doubt he also (somewhat 
inconsistently) states that he himself is 
in possession and is managing the pro- 
perty. But that was clearly put in 
merely in the attempt to avoid the 
necessity of praying for coneequential relief. 
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in addition toa declaration, That allega- 
tion was hardly sérious in view of the other 
recitals in the plaint and both the Courts 
below have found it false. 

There remains the fourth condition, which 
must be satisfied. Is the relief claimed one 
of those mentioned in the section? Here 
I agree withthe views of the Ocurts below 
that the suit is substantially one for 
removing the trustees de son tort. I agree 
with Sir Sulfan Ahmad, who has argued the 
ease for the ‘appellant, that where the 
relief sought is the removal of a trustee, the 
prayer for removal must be based upon 
one of the conditions set ont in the first part 
of the section, that is the breach of trust 
or the necessity for the Court's direction. 
In other words, one of those conditions must 
be not merely alleged bnt alleged as the 
basis for the suit and if it had been 
sought to remove the defendants solely 
because they were not validly appointed 
trustees, then the mere fact that breach of 
trust had been alleged independently would 
not necessarily bring the suit within the 
terms of s. 92. But here the fact is, as I 
have said, that even in the case ofthe de- 
fendants Nos: 4 to 7 the removal is sought 
not only on the one ground but also on the 
other, and inthe case of the defendants 
Nos. 1 to 3 the ground for removal is based 
solely on the allegations of misconduct, 
which would amount to breach of trust once 
itis held, as J have said, that the plaint 
describes these defendants also as trustees 
de son tort. 

It is, of course, clear that though the suit 
purports to be for a declaration and an 
jnjunction, it is essentially and substantially 
for the rem»val of the trustees de son tort. 
The allegation that the plaintiff had not 
only the right of management but was also 
the actual manager in possession is not, as 
I have said already, to be taken seriously, 
It is admitted over and over again in the 
plains that the de facto management js in 
the hands of the defendants. The prayer 
for injunction, therefore, is actually one for 
removal. In considering the application of 
s. 92, the Court must look to the substance 
of the claim: and not merely to'its word- 
ing |Innasimuthu Pillai v. Rev. A. J. Lutz 
(2); also Jambullinga Pathan v. Akilanda 
Asari (3%}], 

The suit is for the removal of trustees 
de son tort and not for the removal of 


(2) A IR 1926 Mad. 1029; 97 Ind. Oas. 630; 24 L W 
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(3) AI R 1927 Mad. 886; 109 Ind. Oas. 862; 26 L 
W 274. 


RAMDAS V. KRISHNA PRASAD (PATA) 


1866 10 


legal trustees ; for the removal of persons 
who are trustees de facto’ ‘but not de jure. 
But that does not matter. It is well settled 


that n. 92 applies to such cases. : In Muhame-. 


mad Nasim v. Muhammad Ahmad 
(27 Ind, Oas. 389:, (4) it was laid down 
by the Court of the Judicial Commissicner 
of Oudh that a suit under s. 92, Civil P. O. 
is maintainable as against a de facto 


trustee or a trustee de son tort,for he is- 


subject to the same liability while he is so 
acting asa trustee d2 jure. This case fol- 
lows Budree Das Mukin v. Chooni Lal 
Johurry (5) a Oalcutta case, 

The Allahabad High Court has also held 
in Siddan Lal v. Gauri Shankar (40 Ind. 
Oas. 165) (6) that s.92 of the Oivil P.O. 
applies to the case of persons who are 
trustees de son tort. 

The Bombay High Oourt tock the same 
view in Jugalkishore v. Lakshman Das (7). 

The Allahabad High Court again took the 
Same view in Ram Bilas v. Nitya Nand 
(69 Ind. Oas. 980) (8) holding that a suit 
under s. 92 will lie against a trustee de son 
tort; in other words, against a person who, 
without title, chooses to take upon himself 
the character of a trustee: and again in 
Behari Lal v. Shiva Narain (84 Ind. 
Oas. 631) (9). 

Similar also is the view of the Madras 
High Court in Perianattamt Malkajigunda 
v. Nippa Ramaswami Chettiar (78 Ind, 
Oas. 950) (10). 

Lastly, cur own High Oourt in Ghast Gir 
vV. Jamunai Prasad (151 Ind. Oas. 138) (11) 
has held that if the defendant was a 
person who was not a trustee and purported 
to act as a trustee, he was a trustee do son 
tort and the removal of that person was the 
removal of a trustee within the meaning of 
s. 92, Civil P. O. s 

That the defendants in the present case 
are trustees de son tort and not mere trese 
passers cannot be doubted. They make no 
claim on their own behalf. They purport 
to be trustees. They claim not adversely to 
the trust but underit. They are, moreover, 
several times referred to as trustees in the 
plaint, 

(4; 27 Ind. Oas. 389; A I R 1914 Oudh 408; 10 L 
J 726;180 O 38. 

o 35 O 789: 100 W N 581. 
(6) 40 Ind. Gas. 165; A IR 1917 All. 264. 
(7) 23 B659, 
69 Ind. Oas. 990; 44 A652 AIR 1922 All. 


(8) 
542: 21 ALJ 105. : 
(9) 84 Ind. Oas. 631; 22 ALJ 866;A TR 1924 
All. 884; L R5 A 697 Oiv.; 47 A 17. 
(10) 78 Ind. Oas. 950; A I R 1925 Mad. 212. 


(11) 151 Ind. Oas. 138; A I R 1934 Pat. 321;7 R 
P 65. 1% & . S 
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I have no doubt in my mind that all the 
necessary conditions to invoke the applica- 
tion of s. 92, Civil P. O. are present in this 
case, That being so, the suit, as presented 
before the Munsif, was not maintainable 
and the suit and appeal must fail on that 
ground, In this view, it is unnecessary to 
express any opinion on the other questions 
which have been raised. . 

I would dismiss the appeal with costs, 


Wort, J.—I agree. 
D. Appeal dismissed. 


ET Ta 
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First Appeal No. 15 of 1939 
May 23, 1939 
Davis, J. C.anp Weston, J. 
SOUNDERDAS BALOHAND— APPELLANT 
Versus 
KALLIANDAS SITALDAS AND otures— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 38, 
0. XXI, r. 10—Power of Court “passing decree to 
. execute it when decree has been transferred to 
another Court for execution and copy of decree with 
certificate of satisfaction has not been returned to 
at, 

There is nothing either ins, 38 orr. 10 of O. XXI, 
Civil P. O., to prevent the Court, which passed the 
decree, executing the decree, though it has trans- 
ferred it to another Court for execution and the 
copy of the decree witha certificate of satisfaction 
has not been returned to it. Saroda Prosad Mullick 
v. Lachmeeput Singh (5), relied on. 

[Case-law referred to.] 


' F. A. against the order of Tyabji, J 
dated February 3, 1939, 

Mr. Hardasmal V. Tahilramani, for the 
Appellant, 


Mr, Sunderdas Jethanand, for the Rege 
pondents. 


Davis, J. C.—This is an appeal against 
an order of Tyabji, J., in execution proe 
ceedings, confirming an order of the Second 
Registrar directing the sale proclamation 
ofa debt due to the judgment-debtors to 
issue, and the question argued at. length 
before us was whether execution of the one 
decree could proceed simultaneously in two 
Courts, the Court which passed the decree 
‘and the Gourt to which the decree was 
transferred for execution, it being the case 
here, on the admitted facts, that at the 
. time application was made to this Court in 
its. District Oourt jurisdiction at Karachi, 
the decree which had been transferred to 
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the Sukkur Gourt for execution had not 


been returned to the Karachi Court. This 


would appear from the execution applica- 
tion itself and particularly from the entry 
in column 7. We are not much concerned 
here with the details of the decree, but it 
appears by the terms of. the decree now 
sought to be executed, the decree in Suit 
No. 348 of 1929, it was provided that if the 
decreesholders in two other suits, Suits 
Nos. 393 and 397 of 1929, recovered from 
the plaintiffs sums due under those decrees, 
the plaintiffs could,in their furn, recover 
those sums from defendants Nos. 2 and 3 in 
execution of the decree in Suit No. 348 of 
1929, and this is what the plaintiffs by 
means of this execution application are 
attempting to do. We do not intend, 
therefore, to go behind the terms of the 
decree or question its validity. But the fact 
that the plaintiffs paid these sums after 
the decree was transferred to the Sukkur 
Court explains why these sums were not 
mentionedin the execution application to 
that Court. There is also nothing in the 
point that the decree in -Suit No. 348 of 
1929 was merely a declaratory decree and 
not capable of execution. 

On this question of the simultaneous 
execution of the one decree in more Courts 
than one, the learned Advocate for the 
appellant relies on the case in Maharajah 
of Bobbilt v Narasaraju Peda Baliara (1), 
but that case does not decide that simul- 
taneous execution of the one decree may 
not proceed simultaneously in two Courts. 
What the case decided was that when the 
execution application was made to the Dis- 
trict Court, that Court was not the proper 
Court to which application to execute the 
decree was to be made for the decree had 
been transferred tothe Munsif's Court at 
Parvatipur for execution, the copy of the 


‘decree with the non-satisfaction certificate 


had not been returned and the application 
was for execution of the decrea by the 
sale of the immovable property within the 
jurisdiction of the Munsif of Parvatipur. 
All these factors together appaar to have 
been the ground of their Lordships’ de- 
cision, and though this decision may be 
used in support of the argument that a 
decree cannot be executed in two Courta 
simultaneously, it doesnot so decide. Tae 
bulk of the authority, on which the learned 


(1) 39 M 640; 36 Ind. Oas. 682; AIR 1916 P O 
16; 43 I A 238; 31 ML J 300; 18 Bom. L R 909; 14 
A LJ 1129; 20M LT 472 240 L J4784L W 
558; (1916) 3 MWN 541; BI J WN 162; 1 PL W2 
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Advocate relies, comes from the Calcutta 
High Qourt. 

In Jatendrakumar Das v. Mahendri- 
chandra (2), a decree was transferred for 
execution by the Dacca Couri to the 
Munsif's Court at Tangail, and though the 
application for execution was dismissed by 
the Tangail Court, the decree and the 
certificate of non-satisfaction was not sent 
back by the Tangail Court to the Dacca 
Court, and it was held that under these 
Circumstances the Dacca Court was not the 
proper Court to which an application for 
execution was to be made, and the learned 
Judges followed the Madras ruling of the 
Privy Council in Maharajah of Bobbili v. 
Narasaraju Peda Baliara (1). ‘Lhe learned 
Judges also found that the fact thatthe 
Oourt, which was not the proper Court 
when the application was made, acquired 
jurisdiction by the subsequent receipt of 
the decree and the non-satisfaction certi- 
ficate did not cure the absence of juris- 
diction when the application was made, 
The Judges in Jatendrakumar Das v. 
Mahendrachanura (2), refer to another case 
in Sreenath Chakravarti v. Priyanath Bane 
dopadhya (3). But in Sreenath Chakra- 
varti v. Priyanath Bandopadhya (8) a dis- 
tinction was made hetween the power ofa 
Court to entertain an application for 
transference to another Court and the 
power itself to execute the decree. That 
case turned mainly on the question of 
territorial jurisdiction and it bas been 
interpreted in Jatendrakumar Das v. 
Mahendrachandra(2), merely as authority 
for the statement that the Oourt which 
passes the decree has jurisdiction for cer- 
tain limited purposes though the decree 
has been transferred to another Oourt. 
The case in Sreenath Chakravarli v. Priv 
yanath Bandopadhya (è), was considered a 
case falling within the provisions of s. 39, cl. 
(1) (c), Oivil P.O. Further the question of 
territorial jurisdiction which arose in that 
case does not arise in the case before us. 


Curiously enough, no reference in either 
of these two Calcutta cases appears to have 
been made to a third reported case in 
Dwarkanath Chakrayartt v Imperial Bank 
of India (4), in which a Division Bench 
referring two cases in Saroda Prosaud 


(2) 60 O 1176; 149 Ind. Cas.17; AI R1933 Cal, 
906; 58 O L J 192; 37 O W N 1167; 6 R O 542. 


(3) 58 O 832; 132 Ind. Oas. 149; A IR 1931 Oal. 


812; 52 O LJ 569; 35 O W N 77; ind. Rul. (1931) 
Ual. 533. 

` (4) 56 O 1176; 122 Ind, Oas. 289; A I R 1929 Oal. 
‘$29; 33 O W N 620; Ind. -Rul (1930) Cal. 229. 
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Mullick v. Lachmeeput Singh (5), and 
Krishtokishore Dutt v. Rooplall Dass (6), 
decided that simultaneous execution of a 
decree could be made both in the Court which 
passed the decree and the Court to which 
the decree had been transferred, care 
being taken to see that this procedure did 
not operate harshly on the judgmentedebtor, 
as it was bound in that particular case to 
do. On this question then, the question 
whether a decree can be executed simultae 
neously in the OQourt which passed the 
decree and the Court to which the decree 
has been transferred for execution by the 
Court which passed the decree, there 
appearsa difference of opinion in the 
Oalcutta High Court, There is, however, 
other authority to the effect that simul- 
taneous execution of a decree in two 
Courts, the Court which passed the decree 
and the Oourt to whichit has been trange 
ferred for execution, cannot proceed, In 
Jnanendra Nath Ghosh v. Jogendra Narain 
Sinha (7), the learned Judges following 
Maharajah of Bobbili v. Narasaraju Peda 
Baliara (1), decided that execution -could 
not proceed simultaneously. In Rangas- 
wami Shet v. Sheshappa Manjappa (8), 
Macleod, O. J. and Shah, J. came to the 
same conclusion, though in a later Bombay 
case, Fatehchand Rampratap V. Jitmal 
Rupchand (9), a learned Judge sitting 
singly did not follow the decision of the 
Division Bench in Rangaswami Shetti v. 
Sheshappa Mańjappa (8), but distinguished 
it, and held that ss. 38 to 43, Civil P. C., 
nowhere lay down that a decreeing Court 
was deprived of its jurisdiction by the mere 
act of the transfer of the darkhast. In the 
course of his judgment, Madgavkar, J. said 
(p. 848*): 

“Section 38 merely specifies not two Courts but 
two classes of Courts in which decrees can be execut- 
ed, namely the Court decreeing and the Court or 
Courts to which the decree is sent for execution. 
Section 39 specifies the conditions necessary before 
decrees can be transferred. Section 41 relates to 
execution in another Province and s, 31 specifies the 
procedure for the Oourts to which decrees are sent 
for execution to follow when it has either executed or 
failed to execute the decree Under s. 42 the Court exe- 
cuting a decree sent to it shall have the same powers 


in executing such decree as if it had been passed 
by itself, None of these sections suffices for the basis 


(5) 14 MIA 529; 10 Beng. L R 214; 17 WR 289; 
2 Buth. 560; z Sar. 77 (PO). 
(6) 8 O 687; 10 OL R609. 
(7) 2 Pat, 247; 74 Ind. Cas. 608; A IR 1923 Pat, 
24 


324, 

(8) 47 B 56; 68 Ind. Oas. 506; AI R 1922 Bom, 359; 
24 Kom. L R 798, 

(9) 53 B 844; 123 Ind. Cas, 507; A IR 1929 Bom. 418; 
31 Bom. L R1105; Ind, Rul. (1930) Bom. 219. 
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of the argument for the appellants that a decreeing 
Court not merely delegates but also deprived itself of 
jurisdiction by the mere act of transferring the 
decree; and the provisions as to certification are meant 
to safeguard the judgment-debtor against unneces- 
sary harassment and not to deprive the decreeing 
Court of its jurisdiction, a view in consonance with 
the r. 34 of this Court in the Manual of Oivil Oirculars 
at p. 90. A certification of non-satisfaction is a 
matter of procedure, and does not necessarily affect 
jurisdiction. In Rangaswamit Shetti v. Sheshappa 
Manjappa (8), the question was whether an appli- 
cation to transfer a decreeto a third Court could be 
made tothe decreeing Court or to the Court to which 
the decree was still under transfer for execution, and 
it was held by Macleod, O. J. that the latter Uourt 
wasthe proper Oourt. On the other hand, the judg- 
ment of Shah, J. shows that it was with considerable 
hesitation that the learned Judge agreed with this 
view; and the argument derives no support from his 
judgement. That hesitation, if I may say so with 
respect, I share.” 

‘In K. K. Deb v. N. L. Chowdhuvy (10), 
a Division Bench held that execution can 
proceed in two Courts simultaneously and 
that their Lordships of the Privy Council 
in Maharajah of Bobbili v. Narasaraju 
Peda Baliara (1), did not lay down 
the contrary and that in another 
case of the Privy Oouncil reported in Saroda 
Prosaud Mullick v. Lachmeeput Singh 
(5), their Lordships decided that simul- 
taneous execution could proceed. In 
Saroda Prosaud Mullick v. Lachmeeput Singh 
(5), their Lordships of the Privy Oouncil 
said : 

“A more important point involved in the case is 
whether the transmission could be made to the three 
for Zillah Courts concurrently,the purpose of execution. 
On consideration of the Oode, their Lordships can find 
nothing to prevent this being done. On the contrary, 
the procedure-is well-adopted to allow of it, and of its 
being done most beneficially for the creditor, and 
without injustice to the debtor. If it were not so, the 
debtor might be able to get rid of his property before 
it could be attached. On the other hand, there is 
provision for the protection of the debtor, for the 
issuing of the execution in more Zillahs than one is 
made subject to the control of the Judge, who may 
refuse to do so, where ‘he saw there was any sufficient 
reason to the contrary’ (s. 286). Again, after the 
attachments have been granted, if there should be 
any ground of complaint, the debtor and any parties 
interested may apply, under the provisions of the 
Code, to remove or stay proceedings under them. 

It would, no doubt, in many cages, be a right 
exercise of the discretion of the Court not to act on 
the power, to refuse to send a decree for concurrent 
execution into several places; and when it did act on 
it, it would be in many cases, proper to impose terms 
on decree-holders, that they should not proceed to 
sale under all the attachments at once.” 


Turning to s. 38 and O. XXI, r, 10, Civil 
P. O., there appears to us to be nothing in 
that section or rule to prevent the Oourt, 
which passed the decree, executing the 
decree, though it has transferred it to 
another Court for execution and the copy 
aslo? 5'R 397; 104 Ind, Cas, 133; A I R1927 Rang 
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of the decree with acertificate of satisfac- 
tion has not been returned to it. Bec- 
tion 38, Civil P. C., is as follows : 

“A decree may be executed either by the Court 
which passed it, or by the Court to which it is sent 
for execution.” 

It is, of course, arguable that if the 
Legislature had intended that a decree 
eculd be executed simultaneously in both 
Courts, it would have used the word ‘‘and™ 
and not “or,” and that in O. XXI, r. 10, 
Oivil P. C, the word “then” is of signi- 
ficance. Butin neither case does it appear 
to us that the Legislature intended to 
exclude the power of the Court which pass- 
ed the decree to execute its own decree 
merely because it had transferred it to 
another Court, nor does the power of control 
given to the Court which passed the decree 
under O. XXI, r. 26, Civil P. O, to stay 
proceedings in a Court to which it has 
transferred the decree appear to us to 
exclude the power of the Oourt which 
passed the decree to execute ifs own dec- 
ree. To holdthat a decree can be executed 
only in one Court at the same time would 
be to handicap the judgment-creditor 
hopelessly in the race against the judge 
ment-debtor. The judgment-debtor, once 
the decree was transfered to another Court 
for execution, would only have to move 
from jurisdiction to jurisdiction to evade 
arrest, for the time taken in the transfer of 
the decree from Court to Court would in- 
evitably allow the judgment-debtor to ese 
cape. Our opinion, therefore, is following 
the ruling of the Privy Oouncil in Saroda 
Prosaud Mullick v. Lachweeput Singh (5), 
that the Karachi Court which passed the 
decree had power to execute it though the 
copy with the certificate of non:satisfaction 
had not at that time been returned to it. 

It. was, however, argued that we could 
not hear the appellant on the question of 
jurisdiction on the principle of res judicata, 
he not having appealed against the first 
order ofthe Second Registrar directing 
writ of attachment to issue. But he ape 
pealed against the second order which was 
passed cn the applicaticn to sell the attached 
property, and the orders were so closely 
connected as to be part of the same pro- 
ceeding. The Second Registrar gives 
authority for his order in Kalyan Singh v. 
Jagan Prasad (11), and Khemechand Sante 
das v. Fakhruddin Ibrahimji (12). We do 
not.think thisis acase where the ruling 

ql) 37 A 589; 30 Ind. Oas, 523; A IR1915 All, 
344, 13A Ld 828, 

A IR 1932 


(12) 26 S L R 91; 140 Ind. Oas. 702; 
Sind 116; Jnd, Rul. (1933) Sind 12, 
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in Rajah of Ramnad v. Velusami Tevar 
(13), and Subbiah Naicker v. Ramanathan 
(14), applies. In any case the point is of no 
practical importance in view of the fact that 
we have decided the appeal on its merits. 
We think, therefore, this appeal should be 
dismissed with cosis and we order accord- 
ingly. 
D. Appeal dismissed, 


(13) 48 I A 45; 59 Ind. Oas. 880; AI R1921P O 
23.19 ALJ 168,40 ML J 197; 13L W290; 
(1921) M W N 51; 33 OL J 218; 250 W N 581; 23 
Bom. L R 701; 29 M L T 345 (P O). 
` (14) 37 M462; 22 Ind, Oas. 899; AIR 1914 Mad 
162; 26M LJ 189; (1914) M W N 205; 1 L W 251. 





PATNA HIGH COURT 
Appeal from Original Order No. 344 of 
1938 
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WORT AND MEBEDITH, JJ. 
DWARKA PRASAD—PETITIONER— 
APPELLANT 
VETSUS 
DHARAMNATH SAH AND CTHERS— 
OPPOSITE PARTY — RRSPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 54, 6 
(b), (c)\—Conditions required by s. 54, 
he conditions which s. 54, Prov. Insoal, Act re- 
quires are: First, that the payment is.made by a 
person unable to pay his debts as they become due 
from his own money. Secondly, that it infact pre- 
ferg one creditor over others. Thirdly, that the 
dominant motive with which the payment was made 
-was a desire to prefer that creditor to whom the 
payment was made. Where there was more than 
sufficient to pay the debts of the debtor, he cannot 
be described as 8° person who was unable to pay 
his debts. There need not be an actual threat or 
actual pressure of a creditor. In re Cohen (1), relied 


on. 
Under s. 6 (b) the question of the inability of 
the debtor to pay his debts is not directly relevant, 
though it would be relevant in considering the 
application of s. 6 (c) which depends on s. 51. 


A. from an order of the Additional Dis- 
trict Judge of Chapra, dated September 6, 
1933, 


Messrs. B. N. Rai and Kaushal Kishore 
Sinha, for the Appellant. i 


Mr. Jaleshwar Prasad, for the Respon- 
dent. 


Wort, J.—This is an appeal from the 
ordet of the Additional District Judge of 
OChapra made on September 6, 1938, dis- 
missing a creditor's petition to declare ‘one 
‘Dharamnath Sah an insolvent, It appears 
that Dharamnath Sah was: the debtor of 
‘Narayan Prasad, the father of the petitioner 
before us, who is now dead and who filed 
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the petition in the Court below with the 
result I have stated. l 

The petition in the Court below was 
opposed by one other creditor who has 
been described in these proceedings as the 
transferee. By adeed of sale, dated Sep- 
cerigin properties were 
transferred to the transferee for a considera- 
tion of Rs. 1,500. On the same day there 
was an assignment of a usufructuary mort- 
gage for a consideration of Re, 1,580. It 
was contended by the petitioning creditor 
in the Court below that it was a transfer 
of the whole ofthe judgment debtor's pro- 
perty and that it was a fraudulént pre- 
ference within the meaning of.s. 54 of the 
Prov, Insol. Act. I should state that the 
Petitioning creditor rested his petition on 
these transfers as being acts of insolvency 
under s.6 (c) read with s. 54 of the 
Pro. Insol. Act. It would appear from the 
case which has been: argued before us 
and from the order sheet in the Court below 
that the case in its initial state was based: 
upon the act of insolvency contemplated 
by cl. (b) of s.6 but aba later stage the 
petitioner relied upon cl. (c) of that section. 
The learned Judge in the Court below has 
come tothe conclusion, as a reason for 
dismissing the petition of the creditor, 
that even after the transfers on September 
7, 1937, the debtor had more than suffi- 
cient property to pay his debts, It 


appears that only two known creditors of 


the debtor were the present: appellant 
and the respondent and that the property 
remaining after the transfers to which 
I have referred was more than sufficient 
to pay the debis of the petitioner. é 

It was on April, 1937, that the trans- 
feree, whois arespondent before us, ob- 
tained a decree forthe sum of Rs. 847-5-0 
and again on August2 of the same year 
he obtained a mortgage decree valued at 
Rs, 2,920-10-6. The appellant on the other 
hand obtained a Small Cause Court decree 
on August 13, 1937, for the sum of 
Rs. 504-14-6. With regard to these debts 
or the petitioners portion thereof, the 
learned Judge in the Court below was of 
the opinion that the property left over 
after the transfers was sufficient to- pay off 
the same. 

Mr. Rai, the learned Advocate for the 
appellaot at first argued that the debtor 


‘had transferred the whole of his properties. 


He also argued that, on a proper cons 
struciion of s. 54 ofthe Insol. Act, it was 
sufficient forhim to show that “by the 
transfer itself the debtor was reduced to 
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the condition of being unable to pay his 
debts, In my judgment the contention of 
the appellant cannot possibly be supported 
on a plain reading of the section, Section 
54 of the Act provides : 

“Hyery transfer of property, every payment made, 
every obligation incurred, etc., etc, by any person 
unable to pay his debts as they become due from 
hisown money in favour of any creditor, with a 
view of giving that creditor a preference over 
h the other creditors, shall, if such person is adjudged 

insolyent on a petition presented within three 
months after the date thereof, be deemed fraudulent 
and void as against the receiver, and shall be 
annulled by the Vourt.’”’ 
oe That it was necessary for the petitioner 
in this case to have established that the 
debtor was unable to pay his debts at the 
time when he executed the transfers, there 
could be no doubt. Section 44 of the 

Bankruptcy Act in England is in almost 

the precise words of s. b40f the Pro. Insol. 

Act, They have been construed on many 
occasions, and it would perhaps be con- 

venient to refer to the words ofthe Master 
of the Rolls In re Cohan (1) for the pur- 
pose of a concise statement of what is 
necessary to be proved in circumstances 

Buch as the present; 

“The conditions which 8.44 requires are plain. 
First, thatthe ‘payment is made by a person unable 
“to pay his debts as they become due from hisown 
money. Secondly, that it in fact prefers one creditor 
over Others. Thirdly, that the dominant motive 
with which the payment wasmade was a desire to 
prefer that creditor to whom the payment was made.” 


The answer to the appellant's case is 
first, (although the learned Judge does not 
deal precisely with the first point) that 
there was more than sufficient to pay the 
debts of the debtor, and therefore he 
could not be described asa person who was 
unable to pay his debts, Secondly, that 
there was no reason for the debtor to prefer 
the transferee to his other creditor (the ap- 
pellant). And if that is a correct reasoning, 
it necessarily follows that it could not be 
said that the dominant motive of the 
debtor was to prefer the transferee to 
his other creditor. 


Now, during the course of the argu- 
ment Mr, Rai (as E understood his case) 
abandoned very largely the argument 
‘which he had addressed tous in his 
opening, and it came to a ‘question in 
the result whether the: learned Judge 
jn the Court below was right in coming 


-to the conclusion that the debtor had 
sufficient money to pay all his 
Í creditors. I propose only to refer to 


> (1) (1924) 2 Oh. D 515 atp. 533;69 S J 35; (1924) 
-B & O R143. 
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certain facts very briefly, Mr. Rai con- 
tended that one of the difficulties under 
which his client (the appellant) was working 
in the Court below was the fact that 
the evidence upon which the learned Judge 
in the Court below relied for the purpose 
of determining the question to which I have 
just referred, was produced at a late stage 
and that he was unable therefore to meet 
the case of the respondents. The learned 
Judge came to the conclusion that the 
debtor had sufficient property on the 
footing of a decree of March 1937 in a 
partition suit, under which the judgment- 
debtor was entitled to Rs, 1,467 odd in 
cash, hand-notes of the value of Ks. 969. 
Mr. Rai's argument was this that there 
was no evidence on the part of trans- 
feree to show that these debts owing to the 
debtor were still subsisting. With regard 
to this 1 would make one statement, and 
that is that even supposing that this partis 
tion decree was produced at a late. stage 
of the proceedings and after the first 
argument in the case had been concluded 
(which I believe is not a fact as my 
learned brother pointed out during the 
course of the argument), it seems to me that 
the appellant took no sleps to have an 
opportunity of meeting the case which the 
partition decree disclosed, In my judgment 
it was Clearly for him to show that the 


‘decree of March, 1937, was not available 


to the judgment-debtor. It. must be 
remembered that if the decree was sub- 
sisting, there is no reason why the present 
appellant should not have attached it 
and by that means paid off the debt 
owing to him by the debtor. I would dispose 
of this case by stating that in my Judgment 
the appellant has not proved that the debtor 
was unable to pay his debts, he has not 
established any fact which would entitle 
us to come to the conclusion that the 
debtor intended to prefer the transferee, the 
mere fact of the transfers to the tranferee 
being insufficient; and he certainly has 
not established that the dominant motive 
of the debtor was to prefer the transferee 


‘amongst his creditors, 


There is one matter to which I would like 
to refer and that is a question which was 
priefly referred to by Mr. Raiin his reply, 
namely, the question of pressure. it was 
Coutended, as I understood the argument’, 
that the mere fact tuat the transferee had 
a decree out against the debtor was not 
sufficient to make the transfer anything but 
a voluntary act, In this connection I would 
refer to the decision of the Ho eof Lords 
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in the leading case of Sharp v, Jackson 
(2). The Lord Chancellor in delivering cne 
of the judgments of their Lordships, referred 
to the judgment of Lord’ Mansfield in 
Thomson v. Freeman (3), and then made 
this observation: 

“My Lords, it seems to me that after that decision 
which, as I say, has now lasted more than a hundred 
years, and has never, so far as I know, been con- 
troverted or qualified, it is idle to suggest that you 
must have an actual threat or the actual pressure 
of a creditor.” 


In my judgment the necessary matters 
which the appellant was under an obliga- 
tion to establish in this case have not 
been esbablished, and in my view the 
decisicn of the learned Judge in the Court 
below was right and must be affirmed and 
the appeal must be dismissed with costs, 

Meredith, J.--I agree. In order to 
establish an act of insolvency under s. 6 (b), 
it was necessary to prove that the transfers 
were made to defeat or delay the creditors. 
In order to prove an act of insolvency under 
8. 6 (c) it was necessary to establish that 
the debtor had made transfers with a view 
to give some of the creditors preference 
over ,others (such being the dominant 
motive), and, secondly, that when he made 
these transfers, he was unable to pay his 
debts. The onusto prove these things was 
entirely on the appellant, and. in my opinion, 
he did not succeed in establishing any one 
of the ttree, Indeed with regard to the 
contention, that when he made the transfers, 
the debtor was unable to pay -his debts, 
there was no evidence at all, nor was it 
even pleaded. 

I was atfirst impressed with the argu- 
ment put forward for the appellant, that 
he was prejudiced by the fact that after the 
case had been argued, a partition decree 
was put in toshow that the debtor still 
had property after the transfers, and that 
thereby tke appellant was taken by surprise 
and was given no opportunity to rebut 
that evidence. 

I fnd, however, that there was actually 
no laches on the part of the opposite party, 
and no case of prejudice at all, The 
appellant had ample notice of this parti- 
tion decree. It was mentioned in the peti- 
tion cf rejoinder of the opposite party; a 
certified copy was putin at an early stage 
of the case, and the original wag called 
for frcm the record-rcom and kept on the 
record When the case was taken up for 


(2) (1899) A 0419 at p. 425; 68 LJ ; 
L T 841; 6 Manson 264, g ae Q B 866; 80 
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hearing, the Pleader for the appellant opened 
it by saying that he was going to rely 
on s, 6 (b) cf the Insol. Act, and evidence: 
was led on this supposition. Now under 
s. 6(b) the question of the inability of the 
debtor to pay his debts is not directly 
relevant, though it would -be relevant in 
considering the application of s. 6 (c) which 
depends on s. 54. In these circumstances, 
it appears that the Pleader for the opposite 
party did not ask that the partition decree 
should be formally marked as an exhibit 
though it had been actually on the record 
for a long time. Next day when the case 
came to be argued after the conclusion of 
the evidence, the Pleader for the applicant 
stated that he proposed to rely, not on 
8.6 (b), but ons 6(¢e). The Pleader for the 
opposite party then got up and said that in 
that case the question of the remaining pro- 
perty of the debtor was a material circum= 
stance, and the partition decree which had 
been long on the record might therefore 
be marked. This was accordingly done. 
It does not appear that the appellant made 
any objection or made any application to 
adduce rebutting evidence, Further argue 
ment was of course allowed. I find, more- 
over, that the document was actually marked 
at that stage without any. objection by 
the appellant, as the exhibit list shows. 
In these circumstances there is no sub- 
stance whatever in the contention that the 
appellant was in any way prejudiced, and 
there is no case for a remand to give. him 
the opportunity of adducing further. evi- 
dence. T 
D. Appeal allowed, 


NAGPUR HIGH COURT 
Criminal Revision No. 292 of. 1939 
November 1, 1939 LE 
Niyoae!, J. 
Mst. RAM BAI—OOMPLAINANT | 
versus : 
Mst. CHANDRA KUMARI DEVI— 


AOOUSED 7 
Criminal Procedure Code (Act V o 8, 345 
(6)—Complaint under s. 500, Penal Code (Act XLV 
of 1860), compromised outside Court—Party resiling 
from it before it is filed—Hffect—Acquitital of ac- 

cused, if must be ordered, — 
A composition arrived at between the parties of 
offence under s. 500, I. P. O. which is compcund- 
able withont the permission of the Court is complete 
asg soon a8 it is made and has the effect of an 
acquittal in spite of the fact that one of the parties 
subsequently resiles fromthe compromise. Ifit is 
proved thatthe parties signed the document and 
understood its contents, it is incompetent for any 
party to it to withdraw from it. Since the compra 
mise has the immediate effect of’ acquittal Bo ast 


a 


1899), 


- 
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deprive the Magistrate of his jurisdiction to try 
the case, the subsequent withdrawal from it even 
before the filing of the compromise in the Court by 
any party can neither affect the acquittal nor revive 
the jurisdiction of the Magistrate to proceed with 
the case. The simple question for the Magistrate 


in such a case is to find whether or not the par- 
ties signed ‘the document and understood its con- 
tents, Murray v. Queen-Empress (1), 31 Ind. Oas. 
819 (2), 44 Ind. Oas. 583 (3) and 127 Ind. Oas. 420 
(4), relied on. 


Or. Ref. made by the Additional Sessions 
Judge, Jubbulpore. < 


“Mr. R, K. Rao, for the Complainant. 
‘Mr, Hidayatullah, for the Accused. 


, Order.—This case arises on a report 
madeby the Additional Sessions Judge, 
Jubbulpore, under s. 438, Criminal P. O. 
Mst. Rambai filed a complaint for 
defamation punishable under s. 500, 
1; P: 0, against Chandra Kumari 
Devi on the allegation that certain letters 
written by the latter contained aspersions 
on her moral: character. The case was 
filed as far back as February, 1936, and it 
dragged onits weary length until Novem- 
ber 13, 1938, when the accused intimated 
to the Court that the case had been com- 
pounded out of Court and that an order 
of acquittal should be recorded. At this 
stage the case took a different turn on the 
issue whether ornot the case had been 
compromised out of Court, The accused 
alleged that the case had been compromis- 
ed on November 18, 1938, and that an 
application in writing had been made to ths 
Court for passing an order of acquittal. On 
that day an application in writing appears 
to have been brought before the Court for 


being filed but as there was some dise - 


agreement astothe person to whom the 
impugned documents were to be returned, 
the application was withdrawn by the 
complainant or somebody on her behalf 
and it was never again brought before the 
Court. A copy of it has been filed in the 
case. Itruns as follows: 

“The complainant andthe accused above-named 
beg to submit that they have compromised the 
above-mentioned case out of Oourt and without 
prejudice. Thecomplainant prays that the accused 


be acquitted and the alleged defamatory letters 
be returned tothe accused unconditionally.” 


It professed to bear the signatures of 
Rambai, the complainant, and Rajendra 
Singh, Pleader, for ths accused, The Magis- 
trate recorded some evidence bearing 
on the compromise and gave his finding as 
follows : 

“It is clear from the evidence on record that a 
compromise petition was brought before the Court, 
. even though, it was not actually filed inthe Oourt, 
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The statements of the complainant's Pleader shows 
that the complainant had agreed tothe compromise, 
but she resiled from it in Oourt by disagreeing with 
the clause about the return of document. The 
question is, even if the petition was not filed in 
Court, willit amountto a valid compromise and 
will the accused have to be acquitted on such a 
compromise petition, even though it is not filed 
in Court ? It appears tome that unless a petition. 
is filed in Court, it cannot be said that a valid com- 
promise wasarrived at. Farticularly, in this case 
the complainant resiled from the compromise before 
the application was filed in Court. Under these: 
circumstances I do not think that itcan be accepted 
that the parties had arrived at a compromise, 
before coming tothe Court. There remains a doubt 
whether a compromise was really arrived at outside 
the Court or not. In such doubtful circumstances, 
Ido not think that it will be fair to accept the 
fact that the case was compounded.” 


The learned Magistrate appearst> labour 
under the impression that a compromise 1s 
not valid unless it is filed in Court and that 
it would be open to a party to 16 to 
resile from it before it is filed in Oourt, 
The real issue which was before the 
Magistrate was whether or not the case was 
compounded. The best evidence was the 
document, a copy of which was produced 
in the Court bearing the signature of the 
complainant and the accused’s Oounsel. 
The Magistrate does not appear to doubt 
the genuineness of the complainant's sig- 
nature appearing on the document. If, as 
the Magistrate seems tohold, the com- 
plainant affixed her signature to the aps 
plication, she became clearly bound by it. 
That the accused also felt herself bound 
by it is clear from the fact that she actually 
paid Rs. 100 as compensation to the coms 
plainant’s Pleader, The fact that it was 
returned to the accused when the complains 
ant resiled is not material. If there was 
in fact a compromise, that would oust the 
jurisdiction of the Magistrate for the reason 
that the offence of defamation is under the 
law capable of being compounded without 
the permission of the Court. In Murray 
v, Queen-Empress (1), it was pointed out 
that a compromise of a compoundable case 
deprived the Magistrate of his jurisdiction 
to try the case. In Kanni Aowther v. 
Inayathalla Sahib (2) the position was 
made much clearer by Abdur Rahim, J., 
whoheld that a composition arrived at 
between the parties of a com poundable 
offence is complete as soon asitis made 
and has the effect of an acquittal In spite of 
the fact that one of the parties subsequently 
resiles from the compromise, Clause 6 
of s. 345, Criminal P. O. expressly lays 
(1) 21 O 103. 


(2) 39 M 946; 31 Ind. Oas. 819; 2 L ẸW 1200; 18 M 
L T 602; Ig Or, L J 803; A IR 1916 Mad, 854, 
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down that the composition ofian offence 
under this section shall have the effect of 
an acquittal of the accused. In Kumara- 
swami Uhetiy v. Kuppuswami Chetty (3), 
it was held that even when an offence 
mentioned in the first paragraph of s. 345, 
Orimina] P. C. is compounded before any 
Complaint is filed in respect thereof, it 
has the effect of an acquittal soas to bar 
the trial of the offence. In Emperor v. 
Jhangtoo Baral (4), a dccument similar to 
the one in the present case was filed in 
Court and it was pointed out that the 
simple question for the Magistrate was 
to find whether or not the parties signed 
the document and understood its contents. 
If itis proved that the parties signed the 
document and understood its contents, it 
is incompetent for any party to it to withe 
draw from it, Since the compromise has 
the immediate effect of acquittal so as to 
deprive the Magistrate of his jurisdiction 
to try the case, the subsequent withdrawal 
from it by any party can neither affect 
the acquittal nor revive the jurisdiction of 
the Magistrate to proceed with the case. 

I accept the reference and direct the 
acquittal of the accused Obandra Kumari 
Devi subject tothe condition that she 
pays Rs, 100 to the complainant. If she 
does not pay the amount within a week 
from the date on which the record of this 
case goes back to the Magistrate, it will be 
recovered from her as ifit were a fine, 
_ and paid to the complainant, 

As regards the defamatory letters, the 
learned Uounsel for the accused in this 
Court agrees that they may be returned to 
the complainant. The Magistrate will 
accordingly return them to the com plain- 
Bot. 
Reference allowed. 


D. 
(3) 41 M 685; 44 Ind. Cas. 583: 34 ML J 217; 7 
x a 23 ML T 240;19 Cr.L J 659; (1918) MW 


© (4) 52 A 254; 127 Ind. Cae. 420; A I R 1930 All, 
409; (1930) A LJ 281; (1930) Or. Oas, 525; 31 Cr. LJ 
1215; Ind. Rul. (1930) All, 884, 
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Amount paid by judgment-debtor in -Court for speci- 
fic purpose—Whether assets held by Court liable to. 
be rateably distributed—Only Court holding assets, 
can order rateable distribution—It cannot on its. 
own motion or at bidding of another Court transfer. 
darkhast or suit unless order of transfer is duly 
passed by higher Court—Order for rateable distribu-. 
tion affecting also judgment-debtor—Whether falls 
under s.47—If appealable. ae 

When the Judgment-debtor pays the amount for a 
specific purpose, it cannot be regarded as assets held 
by the Court liable to rateable distribution. The reason 
is that the “‘ assets " referred to in s. 73, Civil P. 
O., are assets held in the process of execution. Where 
an amount is not realized by any process in exe- 
cution, but is produced by the judgment-debtor for 
the specific purpose of securing a postponement of 
the sale and it ig clearly mentioned by him in his 
application that the amount should be paid to the 
decree-holder in that darkhast, it is not open to 
the Court to turn round and allow the amount to 
be rateably distributed among all the decree- 
holders. 12-Ind. Oas. 911 (3), 39 Ind. Cas. 623 (4) 
and 62 Ind. Cas. 104 (5), relied on. 

It is only the Court which holds the assets that 
can order the rateable distribution.: Court can- 
not, either of its own motion, or at the bidding 
of another Oourt, transfer the darkhast or a suit 
pending before it, unless an order for transfer is 
duly passed either by the District Court or by the 
High Oourt. 

It is true that if the question of the rateable dig- 
tribution is fought out between the decree-holders, 
then the order for rateable distribution would not 
fall under s. 47, Civil P. O., and would not be 
appealable. But where the question involved affects 
not only the decree-holders inter se but it affecte 
also the judgment-debtor, who contends that he had 
produced the money in Court for a specific purpose 
and must be handed overto the particular decree- 
holder the order for rateable distribution falls under 
s. 47 read with s. 73, It is, therefore, appealable, 
181 Ind. Oas. 246 (1), reliedon, i. 

F. A. from the decision of the First Class 
Sub-Judge, Dharwar, in Special Darkhast 
No. 60 of 1937, 


Mr. S., R. Joshi, for the Appellant. 
Mr. S. B, Jathar, for the Respondents, 


Judgment.—This is -an appeal against 
an order passed by the First Olass Sube 
ordinate Judge at Dharwar in special 
Darkhast No. 60 of 1937 ordering rateable 
distribution under s, 73, Civil P,O. The 
respondent obtained a decree in suit 
No. 73 of 1934 in the Oourt of the First 
Class Subordinate Judge at Dharwar and 
presented his darkhast for its execution. 
One Manekchand filed a suit No. €23 of 
1932 against the appellant .in the Court 
of the Second Olass Subordinate Judge at 
Gadag and obtained a money decree, He 
presented Darkhast No. 210 of 1936: to 
Tecover the decretal amount by the attach- 
ment and sale of the appellant’s property. 


“The property. was duly attached and was 
‘to be sold by auction on August 31, 1937, 
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The claim in the darkhast was Rs, 6,000 
odd and on August 28, 1937, three days 
before the date fixed for the sale, the 
appellant made an application to the execut- 
ing Court at Gadag requesting that he was 
prepared to pay Rs, 3,000 in Oourt for 
being paid to the decreesholder, Manek- 
chand, and that the sale should be postponed 
to the end of June, 1938. The Court passed 
an order below that application that the 
amount should be produced in Court. The 
amount was accordingly produced, and on 
August 30, 1937, the Court passed the 
following order: 
“The amount has been deposited. It may be paid 


to-the decree-holders after taking security for the 
interest of the minor decree-holders,” : 


The respondent then presented an appli- 
cation in his darkhast in the Court of the 
First Class Subordinate Judge at Dharwar 
requesting that an order should be passed 
for rateable distribution of the amount of 
Rs, 3,000 which had’ been produced by the 
appellant in the Gadag Court, The First 
Class Subordinate Judge then passed the 
following order: 

“The darkhast of the Gadag Oourt shall be called 


for from that Oourt as applied for. That Oourt may 
be informed by wire at applicant's cest." 


‘In accordance with this order, the Gadag 
Court sent the proceedings of the darkhast 
to the First Olass Court at Dharwar along 
with the amount of Rs. 3,000, which had 
bėsn produced by the appellant for being 
paid to Manekchand, the decree-holder in 
that darkhast, The darkhast in the Gadag 
Court which was darkhast No. 210 of 
1936 was then registered as darkhast 
No. 835 of 1937 by the Court of the First 
Class Subordinate Judge at Dharwar. The 
appellant objected to the rateable distribu- 
tion of the amount produced by him in the 
Gadag Court on two grounds, viz. that the 
First Olass Subordinate Judge’s Court had 
no jurisdiction to pass an order for rateable 
‘distribution and to call for the darkhast 
from the Gadag Court, and that, as the 
amount of Rs. 3,000 had been produced 
by him for a specific purpose, it did not 
amount to “assets held by the Oourt” and 
was therefore not liable to rateable distri- 
bution. The lower Court overruled both 
these objections, - and ordered that the 
amount should be . rateably distributed 
between the two decree-holders. [tis against 
that order that the appellant has come in 
appeal. ; 
~ A preliminary objection was raised on 
behalf of the respondent that -an order for 
rateable distribution passed under s. 73, 
Civil P. O. is not. appealable, and that 
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therefore this appeal is not competent. 
But the order appealed against in this case 
arises between the decreesholder and the 
judgment-debtor, and relates to the execu- 
tion of the decrees. It is true that if the 
question of the rateable distribution had 
been fought out between the decree-holders, 
then the order would not fall under s. 47, 
Civil P.C., and would not be appealable. 
But as the question involved in this cass 
affects not only the decreesholders inter se 
but it affects also the judgment-debtor, 
who conténds that he had produced the 
money in Oourt for a specific purpose and 
must be handed over to the dacree-holder 
in the Gadag Court, I think that the order 
for rateable distribution falls under s. 47 
read with s. 73, Civil P. O. It is, therefore, 
appealable: Lal Chand Radha Kishan v. 
Ram Dayal (1). 

The procedure adopted by the respone 
dent in applying to the First Class Sube 
ordinate Judge’s Court at Dharwar to call 
for the record from the Gadag Court, 
and then order a rateable distribution, is 
not warranted by s. 73, Civil P.O. It 
is true that under s. 73 assets held by the 
Oourt in execution of a decree of one decree» 
holder are liable to be rateably distribed 
among. all the decree-holders who have 
made applications for the execution of 
their respective decrees. But it is only 
the Oourt which holds the assets that can 
order the rateable distribution. Section 73 
provides: 

“Where assets. are held by a Oourt and more 
persons than one have, before the receipt of such 
assets, made application to the Oourt for the 
execution of decrees for the payment of money 
passed against the same judgment-debtor and have 
not obtained satisfaction thereof, the assets, after 


daducting the costs of realization, shall be rateably 
distributed among all such persons.” 


The wording of this section differs mate- 
rially from the wording of the correspond- 
ing s. 295 of the former Code. As observed 
in Dhirendra Rao Krishna Rao v. Virbhae 
drappa (2) tbe old section (p. $1) 


“dealt, not with. the assets held by the Court, 
but with assets which had been realized by the 


‘Court, and instead of referring, as the present 


section does, to an application to the Oourt for 
the execution of a decree, it refers to an application 
to the Court which has realized the assets, go 
that, there could be no doubt that under the old 
section, the Oourt to which an application had 
tojbe made was the Oourt which had realized 
the assets It is not so clear in the present section 
that the Oourt to which the application has to 


(1) 41 Bom. L R 176; 181 Ind. Oas. 246; AI R 
1939 Bom. 112; 11 RB 331; I LR (1939) Bom, 
13 


3, 
(2) 37 Bom. L R 78 at p 81; 159Ind. Oas, 505; A IR 
1935 Bom, 176; 59 B 310; 8 R B 208, 
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be made must be the Court which holds the assets, 


and may not be the Court which granted the 
decree,” 


_These observations were made in a case 
where the question was whether it was 
neceseary for a decree-holder claiming rate- 
able distribution to make an application 
fcr rateable distribution before the assets 
were realized,-and- it was held that it was 
not necessary. But. in the present case, we 
are not concerned so much with the Court 
to which the application for rateable dise 
tribution should have been made, but with 
the order passed by the First Olass Subor- 
dinate Judge's Court at Dharwar calling 
upon the Second Class Subordinate Judge 
at Gadag to transfer the darkhast to his 
Oourt along with the-amount produced by 
the appellant. Even assuming that the 
present s, 73, Civil P. C., dies not require 
any application for rateable distribution to 
be presented, still it is the Oourt which 
holds the assets that can distribute them. 
The proper procedare, therefore, is to have 
one of tha darkhasts transferred by the 
District Judge sothat both the darkhasts 
would be in one Court and the assets held 
in one darkhast may be distributed by the 
Court among the decree-holders who have 
presented the darkhasis for the execution 
‘cf their decrees. The Second Class 
Subordinate Judge at Gadag was not 
bound to transfer the darkhast in his 
Ccurt at the bidding of the First Class 
Subordinate Judge of Dharwar, It was 
pointed out that s. 39, Civil P. O., gives 
power to the Court which passed the decree 
to transfer it for execution to any other 
Oourt, But it is the decree itself which can 
be thus transferred for execution, and the 
decree thus transferred can then be execut- 
ed by the Court:to which it has been 
transferred. But the Court cannot, either 
of its own motion, or at the bidding of 
another Court, transfer the darkhast ora 
suit pending before it, unless an order for 
transfer is duly passed either by the District 
Court or by the High Court. 

‘It was argued that, although the procedure 
adopied was not. correct, yet once the 
darkhast and the assets were transferred to 
the First Olass Subordinate Judge's Court, 
tue latter Court became the “holder of the 


assets, and hence it was that Court which 


could order the rateable distribution of the 
assets. But it is the order of the First Olass 
Subordinate Judge calling for the darkhast 
and tne assets frem the Gadag Ocurt which 
is the subject-matter of this appeal. If that 
order itself is initially wrong, and the First 
Olass Subordinate Judge’s Gourt at Dharwar 
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became wrongly possessed of the assets 
then it cannot be said that it has power 


to order rateable distribution. It ‘follows, 
therefore, that the order passed by the 


lower Court under s. 73, Uivil ‘P. O. is. 


ultra vires. The other objection urged on 
behalf of the appellant must also be upheld. 
It is, clear from the application made by 
the appellant to the Court at Gadag: that 
he offered to produce Rs, 3,000 for the 


speci®c purpcse of securing a postponement , 


of the sale, Tce amount was intended to be 


paid to the decree-holder in that darkhast, - 


The. Gourt passed an order that the amount 


should ‘be accepted, and when the amount : 


was produced, it passed a further ‘order 
that it should be paid to the decree-holder. 
It is held in numerous cases that when the 
judgment-debtcr pays that amount for a 
specific purpose, it cannot be regarded as 
assets held by the Court liable to rateable 
distribution. In Sorabji Coovarji V. ‘Kala 
Raghunath (3), where the immovable proe 
perty’ of the judgment-debtor was attached 


and the judgment-debtor produced . the : 
decretal.amount in Court in order that 
the attachment might be withdrawn under © 


O. XXI, r. 55, Civil P. O., it was held 


that the amount could not be treated as. 


assets distributable under s 73 of the 
Code. The reason given was that the 
' assets” referred to in the section were 


assets held in the process of execution, The. 
same view was taken in Ebji Umersey v.. 


W. & A. Graham & Co. (4), where monpys 
paid by a judgment-debtor to the officer 
arresting him 
release were 


-a 


in order to secure his - 
held not to be assets Hable | 


to rateable distribution under s. 73 among. 
other decree-holders who had applied for . 
execution of their decrees, In Narayan . 


v. Amgauda (5), it was held that money 


produced in Court under:O. XXI, r. $4,- 
to have an auction: sale set aside was-not | 


liable to rateable distribution. In the recent 


case in Lal Chand Radha Kishan v. Ram. 


Dayal (1), the learned Ohief Justice observed | 


that the expression “assets held by a 


Court’ means assets received in execution 
and that when the assets have been paid - 
in fora specitic purpcse, they cannot be. 


applied generally in execut.on, 80 as, to 
defeat the specific purpose. : 


“Tt seems to me clear that if a Oourt receives 
cane on terms that it is to be applied for pay 


(3) 36 B 156; 12 Ind, Oas. 911; 13 Bom. L -R 


as 19 Bom. LR 274; 39 Ind, Oas., 6238; A I R 


. 275. 
arr eae 1094; 62 Ind, Cas. 104; AIR 1921 Bom. 


169; 23 Bom. L R 459, 


1940 


ment "of the debt of A, it cannot apply the mone 
. lt payment of the debt of B. The Court dhan 


aan, what would be in substance a breach of 
rust, id 


These observations fully apply to the facts 
of the present case. The amount of 
Rs, 3,000 was not realized by any process 
In execution, but was produced by the appel- 
lant for the specific purposes of securing a 
postponement of the sale and it was clearly 
mentioned by him in his application that the 
amount should be paid to the decree-holder 
in that darkhas’. The Court accepted the 
amount for the purpose of its being paid to 
that decree-holder. It is, therefore, not 
open to the Oourt to turn round and allow 
the amount to be rateably distributed among 
all the decree-holders. That would be a 
breach of trust and ought not to be allowed. 
Thus on both the grounds the appeal suce 
ceeds. TI allow the appeal and set aside the 
order of the lower Court granting the 
respondent's application for rateable dis- 
tribution. I further order that Darkhast 
No, 240 of 1936 of the Gadag Court, which 
has been registered as Darkhast No. 835 of 
1937 in the Oourt of the First Class Sub- 
ordinate Judge at Dharwar should be sent 
back. along with the amount of the assete, 
to the Court of Second Claas Subordinate 
Judge at Gadag. The respondent shall 
pay tbe costs of the appellant and bear his 


B. Appeal allowed, 
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| versus 
HARIHAR SHANKAR~—J UDQMENT-D gpToR 


— RESPONDENT 

Berar Inam Rules 1859, rr, 7, III, IT, V, Classes1, 3 
mentioned in r. 1I—Inam—Maintenance — Construc- 
tion—Alienability—Inam held not alienadle. 

Where the inam grant recites that the grant ig 
for maintenance and isto be continued for ever in 
perpetuity on “payment of the mokasa rent to Govt 
asbefore,and, attached to this is a report of the 
Extra Assistant Commissioner inquiring into the 
validity of the then inamdar's claim, the operative 
part of which runs: “There appears to be nothing 
on which the title to these villages can be questioned 
and I think that the alienation ought to be confirm- 
ed on the present tenure with the modification above- 
mentioned and subject to a succession fee under 
Inam Rule IIl”, this recommendation cannot be any 
other than one that the grant should be consid ered to 
fall under Olass }, since only in Rule III which applies 
to personal jagirs, is there any provision made for p 
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succession fee, Rut the material question whether 
the recommendation of the Extra Assistant Oom- 
missioner was accepted agit stood, should be con- 
sidered. Jt cannot be assumed that the recommenda- 
tion was accepted. Primarily inam estatesin Berar 
are estates of a restricted tenure, und therefore the 
burden lies on him who wishes to prove that they 
are not, to establish this proposition. d 

Held, that the inam had not been enfranchised 
and that, therefore, if the grant was one of Olass 3 to 
which Rule V applied, it was inalienable. But the 
person alleging so, must prove his case, and in this 
respect the burden was not discharged. 124 Ind. Oas. 
693 (1), explained and doubted. 

[Case-law discussed.]} 


Mise, A. from an order of the Oourt of the 
District Judge, Akola, dated February 9, 
1937. 

Mr. A. Ahmad, for the Appellant. 

Mr. Fida Husain, for the Respondent. 


Order.—Thisappeal arises out of an 
application madein the executing Oourt 
by a judgment-debtor to the effect that 
certain fields which had been attached in 
execution of the decree against him should 
be released ag these fields were inam 
and had been granted to his predecessors 
for maintenance. The judgment-debtor, 
applicant’s contention was upheld in the 
executing Oourt and in appeal, and the 
decree-holder has preferred this miscella- 
neous appeal. 

In the executing Court, the applicante 
jJudgment-debtor contended that the jagir 
which he claimed to hold was held for 
maintenance under Inam Rule IIL of the 
Berar Inam Rules of 1859 and that the 
land was inalienable and could not be 
attached. The decreesholder, however, 
contended that, as ‘the grant was a maine 
tenance grant, it was to be enjoyedin the 
manner laid down in Rule V of the nam 
Rules, and that such a grant was alienable 
at least for the lifecf the holder. The 
executing Court found that it was im possis 
ble to determine from the evidence adduce 
ed whether Rule III or Rule V of the Inam 
Rules applied, that is to say, whether the 
inam was one under Olass 1 or Olass 3 
in the classification given in Rule II of 
the Inam Rules. But it held nevertheless 
that, whether the inam is one of Clasa 1 or 
Class 3, it was in either case inalienable. 
The lower Appellate Court upheld this view 


and also emphasized the point that as 
inams in Berar are prima facie held in 


restricted tenure, it was the duty of the 
person who alleged thata particular inam 
was to be treated as freehold and alienable 
to prove this, and that the decree-holder 
on whom the burden lay had failed to do 
80. 


. $76. 


Before us the position is ina manner 
reversed. The appellant decree-holder, 
relying mainlyon an unreported decision 
of the Judicial Commissioner’s Court by 
Subhedar, A. J. C. in. Jalaluddin v. 
Mohammad Amir (|), where it was laid 
down that Olass 3 inams are inalienable 
unless enfranchised and that Olass 1 
inams are alienable, contended for the 
propopositen that the inam in the case 
before us was a Olass 1] inam and not 
Olass 3.as he had urged in the executing 
Court. The respondent, on theother hand, 
contended for the proposition that -the 
inam is a maintenance grant subject to 
Rule V and falling under Class 3, and 
argued that the description in his applica- 
fion in the executing Court that the inam fell 
under Rule III and therefore under Class 1, 
was an error. The decree-holder attempted 
to bind the respondent to his original 
asserticn. Itis quite clear that he cannot 
do so, more particularly when the decree- 
holdereappellant himeelf has changed his 
ground. In fact the sole contention before 
us is whether Class 1 or Class 3 is the 
proper class under which this inam falls. 
Olass 1 relates to personal jagirs and 
Olass 3 to personal or subsistence grants. 
‘A copy of the Inam Certificate granted `in 
‘1867 has been filed by the applicant which 
‘gives the extent of the grant, which is not 
‘disputed, and recites that the grant is for 
‘maintenance and is to be ecntinued for 
‘ever in perpetuity on payment of the 
-‘mokasa rent to Govt. as before. Attached 
‘to thisis a report of tlie Extra Assistant 
‘Commissioner inquiring into the validity of 
‘the then inamdar's claim in 18¢3 It is 
‘clear that his recommendation was to the 
‘effect that the grant should’ fall under 
‘Class 1 although he does not specifically 
“bay so. The operative part of the recom- 
‘mendation runs: 

“There appears to be nothing on which the 
title to these villages can be questioned and I 
: think that the alienation ought to be confirmed on 
the present tenure with the modification above- 
mentioned and subject to a succession fee under 
‘Inam Rule III.” 

This recommendation cannot be any other 
‘than one that the grant should be cone 
‘sidered to fall under Olass 1, since only 
in Rule III which applies to personal 
gagirs is there any provision made for a 
succession fee. We are, however, left in 
the dark on the material guestion whether 
‘the reccmmendation of the Extra Assistant 
Commissioner was accepted as it stood. 


(1) A I R1930 Nag. 279; 124 Ind, Cas, 693: 13 
113; Ind, Rul. (1930) Nag 309, 9 Was We; TEN LI 
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The . copy of the Inam Certificate - quotes . 
December 3, 1866, and July 20, 1867, and. 
August 14, 1867, as dates with relevant 
numbers of the orders of the Govt. of, India 
and the Resident at. Hyderabad sanction 
this certificate. . From these references it 
appears to us clearthat the order sanctione 
ing thé inam should be available, and we 
have not, been shown evidence, from which 
it could beinferred thatit was not avail- 
able ; indeed it would be . strange if the 
Extra Assissant Commissioner's report was 
available and the orders on the report 
were net available. It cannot be assumed 
that the recommendation was accepted and 
the entries opposite items Nos, .19 and 20 
in the Inam Certificate do not enlighten us. 
Item No. 20 “tenure and condition attached 
to the continuance of the grant” runs: 
“To be continued for ever in perpetuity 
on payment of the mokasa amount to 
Govt. as before.” This would apply equally 
to a grant of Olsss1 or of Olass 3. Item 
No. 19 ‘for what. purpose granted” rune: 
“For maintenance”. and this again might 
come either under Rule III or Rule V of 
the Inam Rules, Rule III commencing 
“personal jagirs” and Rule V “if theinam 
is a personal or subsistence grant”, It is 
clear from a number of decisions in the- 
Judicial Commissioner's Court of which the 
last two are Krishnaji v. Nil Kanth (2) and 
Kutubuddin v. Ghulam Rabbani (3) that 
primarily inam estates in Berar are estates 
of a restricted tenure, and therefore the 
burden lies on him who wishes to prove 
that they are not, to establish this proposi- 
tion. Itis not disputed in the case before 
us thatthe inam has not been enfran- 
chised and that, therefore, ifthe grant is 
one of Class 3 to which Rule V applies, 
it i3 inalienable. The appellant-decree- 
holder, then, can only be taken to havé 
an arguable case if he establishes that the 
inam falls under .Olass 1 and is governed 
by Rule ILI, Thishe has failed to do and 
consequently his appeal must fail. 

The executing Court considered that 
it was not bound to follow the decision of 
Subhedar, A. J. O. in Jalaluddin v. Moham- 


mad Amir (1), since it was an uDreported 


ruling, and although it is not strictly 
necessary for.us to consider the correctness 
of this decision in view of what has been 
said in the preceding paragraph, we would 
point out that we consider with respect the 


(2) 12N LR 150; 36 Ind. Oas. 518; A IR 1916 Nag, 
5. 
(3) 21 N L R195; 93Ind. Gas. 199; A IR 1926 Nag. 
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correctnes: of the ruling to be open to con- 
siderable doubt. Itis based on the fact 
that, because Rule V provides for the cone 
version of a restricted tenure into a freee 
hold although future alienation is ordinarily 
prohibited, and Rule III containe no res- 
trictions whatever, aninam under Olass 1 
is from its very nature a freehold and 
unrestricted in matters of alienation. 
This simple proposition appears tous to 
leave out of consideration the restrictions 
and the degrees of relationship. of those 
allowed to inherit a perscnal jagir as laid 
down in Kule III and the succession fee 
which it imposes, conditions which appear 
to us to be entirely incompatible with the 
creation of a freehold estate. It also 
appears to leave out of account the neces- 
sary implication which follows from the 
citation in Jalaluddin v. Mohammad Amir 
(1) of a passage from Haji Begam vV. 
Khwaja Kutubuddin (4) which Subhedar, 
A. J. C. has cited with approval. This 
citation is to the effect that there is 
very little difference between Olass 1 and 
Class 3 and that Mr. Bullock, the Resident 
at Hyderabad, explained that although a 
jagir is an inam and vice versa, the distinc- 
tion was maintained asa matter of rank 
between existing jagirdars and inamdars, 
and indeed these Rules which were 
admittedly based on the draft of Inam 
Rules then under preparation for Madras 
differed from these latter as finally sanc- 
tioned in that the Madras rules do not 
recognise nny separate class of personal 
gagirs and include them in the more general 
class of personal or subsistence grants. 
In our opinion the implication necessarily 
follows that the conditions .laid down in 
Rule V ip respect of inalienability applied 
also to personal jagirs falling under 
Rule II, and that as Class 1 inams were 
held by persons of greater distinction and 
the estates involved were larger, it was 
considered more, and not less, desirable that 
they should remain inviolate in the family 
of theforigina] grantee. Further, as pointed 
out: ‘by Stanyon, A. J.O. in Krishnaj v. 
Manwar Ali (5) there is no provision 
in the Inam Rules for action to be taken in 
the case of an inam which has been 
alienated, before being converted into a 
freehold. No inamdar can transfer the 
land of ‘his inam without transferring as 
well the privilege of holding it rent-free, 
& privilege which was intended to be 
Personal to him, and it cannot be argued 


(4) C. P. & Berar Rev. Rul. of 1985 P 1, 
(5)6 N LR 72; 6 Ind, Gas, 82). 
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that Govt.intended that a stranger should 
hold any land rent-free, as Stanyon, A. J.O. 
put it, “for a single day”. If the view 
in Jalaluddin v. Mohammad Amir (1) is 
correct, it would follow that the holder of 
a large Class-l estate could transfer it at 
any time he chose to a third party and 
would necessarily transfer with it the right 
to hold rent-free against Govt.—a position 
which cannot be seriously contemplated. 
In our opinion, the Subordinate Judge in 
the executing Oourt was correct in declin- 
ing to be influenced by thisruling in view 
of the general trend of the published deci- 
sions ofthe Judicial Commissioner's Court. 

The result is thatthe appeal fails and 
is dismissed with costs. Oounsel’s fee 
Rs. 25. 

D. Appeal dismissed, 


LAHORE HIGH COURT 
Oivil Revision Petition No. 26 of 1939 
February 23, 1939 
Teg CaanD, d. 
RAGHUNATH BAHAI—PLAINPIRR— 
PETITIONER 
Versus 


PANCHAYAT, VILLAGE SAHSAI 
KALIRA WAN — Derenpant—REsPonDENT 
Punjab Village Panchayat Act (III of 1922), 
ss, 18 (1) (a), 39 (2)—Resolution by panchayat order- 
ing demolition of certain chabutra—Suit to deter- 
mine whether resolution was ultre vires, 2f can be 
entertained by Civil Court. l 

Where a person brings a suit against panchayat 
for perpetual injunction restraining it from demo- 
lishing certain chabutra on the ground that the 
resolution was ultra vires of the panchayat, as under 
s. 18 (1) (a) it could order the removal of an 
encroachment on a public way, whereas the chabutra 
in question existed on his own private land and 
not on a public way, the suit to determine whe- 
ther in passing the resolution the panchayat 
acted within the scope of its statutory powers, 
is outside the prohibition contained in s. 39 
of the Punjab Village Panchayat Act. If the 
Court finds that the chabutra is private pro- 
perty, the resolution would be ultra vires and 
the plaintiff will be entitled _ to the injunction 
asked for. If, however, the site is held to be a 
part of the public way, then the Oourt will have 
no jurisdiction to further enquire — into the pro- 
priety of the resolution and the suit will be dis- 
missed, unless it ie established that the resolution 
was passed mala fide. 

[Case-law relied on.] : 

C. R. P. from an order of the Senior 


Sub-Judge, Hissar, dated November 17, 
1938. 

Mr. J. L. Kapur, for the Petitioner. 

Mr. R. C. Soni, for the Respondent. 


Order.—A panchayat, which had been 
established in Mauza Sahsai Kalirawan, 
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Tahsil. Hansi; District Hissar, under the 
Punjab Village Panchayat Act (IIT of 1922) 
passed a resolution on March 19, 1933, 
ordering the demolition of a chabutra (plate 
form) ‘which the plaintiff Raghunath Sahai 
was stated to have constructed ina public 
lane in front of his building, and imposing 
a fine on him. On June 2, 1938, the 
plaintiff brought a suit against the pancha- 
yat through its Sarpanch fora perpetual 
injunction restraining the panchayat from 
demolishing the chabutra. It was alleged 
in the plaint that the chabutra had been 
built on land which belonged to the plains 
tiff ; that it had existed for hundreds of 
years, and had continuously been in posses- 
sion of the plaintiff and his predecessors- 
in-interest and that it was not constructed 
on a part ofthe public lane; and that the 
resolution of the panchayat had been passed 
“capriciously and wantonly and was ultra 
vires, incorrect and illegal,” 


The panchayat resisted the suit pleading 
inter alia that the Civil Court had no jurise 
diction to entertain the suit, as laid down 
in s. 39:(2), Panchayat Act. This plea was 
given effect to by the trial Judge, who 
dismissed the suit without going into the 
merits. His decision has been confirmed on 
appeal .by the Senior Subordinate Judge. 
The plaintiff has come in revision, and it 
has been contended cn his behalf that the 
Courts below have erroneously held that 
the suitis not cognizable by them. After 
hearing Counsel and examining the record, 
I have no doubt that this contention is 
well-founded and must succeed. The reso- 
lution of the panchayat was passed under 
s. 18 (1) (a), Punjab Village Panchayat Act, 
which reads as follows: 

“The panchayat shall have power to do all acts 
necessary for, and incidental to, the carrying out 
of the functions- entrusted or delegated to it, and in 
particular, and’ without prejudice to the generality 
of the foregoing power: 

(a) to require by notice, giving a reasonable 
period, to the owner or occupier of any building to 
TemoOve any encroachment on a public way or drain.” 

Section 39 (2), which has been relied upon 
by the Gourts below, in dismissing the suit 
lays down that 

“no civil or revenue suit shall lie aganist any 
panchayat in respect or any act done in the dis- 
charge of any duties imposed under this Act, with 
the exception of those described in ss, 15,16 and 22.” 


This section clearly bars the jurisdiction 
of Civil Courts to entertain a suit against a 
panchayat in respect of any act done in the 
discharge of any duties imposed upon it 
under this Act, except those specified above. 
If therefore the resolution of the panchayat 
falls within the powers conferred on it by 
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s. 18 (1) (a), there can be no dobut that 

the plaintiff cannot question it in a Court” 
of law, But his case is that.the resolution 

is ultra vires of the panchayat, as under’ 
s.18 (1) (a) it can order the removal of an 

encroachment on a public way, whereas 

the chabutra in question exists on his own 

private land and not ona public way, If 
this allegation is ccrrect, it is concedéd by 

the learned Counsel for the respondent, that 
the panchayat would.have no power to take 

action under s. 18 (1)(a). Fhe question 

therefore is whether in passing the resolue 
tion the panchayat acted within the scope 
of its statutory powers, and I have no doubt’ 
that a suit to determine this matter is oute 
side the prohibition contained in s. 39 of 

the Act, Ifthe Court finds that the ehabutra 

is private property, the resolution would be 
ultra vires and the plaintiff will be entitled’ 
to the injunction asked for. If; however, the ’ 
site is held to be a part of the public way, 

then the Court will have no jurisdiction to 
further enquire into the propriety of the 

resolution and the suit will be dismissed, ' 
unless itis established that the resolution 
was passed mala fide. 


The matter has been frequently before. 
the Courts in connection with similar orders‘ 
passed by Municipal and other Corporations 
and it has been invariably held that Civil 
Courts have jurisdiction to entertain suits. 
to determine whether the particular act 
was ultra vires of its statutory powers :, 
see inter alia Fazlu v. Municipal Commite. 
tee, Rohtak (1), Municipal Committee, Lahore. 
v, Allah Raki (2), Hafiz Abdullah v: 
Municipal Committee, Delhi (3) and 
Basanta Mal v. Municipat : Committee, 
Hoshiarpur (4), In these. cases, it has been 
held that where a plaintiff sues in a Civil 
Court alleging that an action taken by a 
Municipal Committee is ultra vires and 18 
not covered by the authority conferred upon 
it by the Act, the Civil Court has jurisdic- 
tion to restrain the committee from enforce 
ing it and ifthe action of the committee 
has been taken in conformity with the power 
conferred by the statute, the jurisdiction of 
the Civil Courts is ousted and they cannot 
interfere with the mode in which the power 
has been exercised by the Committee, A case 
very similar to the present one is Mahima- 


(1) 40 P LR 980; 179 Ind. Oas. 699; AIR 1939 
Lah. 38; 11 R L 609. 

(2) A I R 1927 Lah. 358; 100 Ind. Oas. 1010. 

(3) A IR 1931 Lah. 315; 133 Ind. Oas. 278; 32 P. 
L 2172; Ind. Rul. (1931) Lah. 758. 

(4) 62 P R 1919; 51, Ind. Oas. 708; A IR 1919 Lah, 
111; 86 P L R 1919. A e in ; 
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ranjan Roy v. Municipal Board of Benares 
(5) where it was held that 
. “It is the right of every subject of His Majesty to 
institute a suit in respect of the title to property 
in His Majesty’s Courts and such right cannot be 
circumscribed by the provisions of a local Act like 
the Municipalities Act. Hence, where a bona fide 
question of title to property has been raised by a 
party who claims such title, the Civil Courts are 
the proper Oourts, to adjudicate upon the claim, 
and the right to litigate in the Civil Courts is in 
no way curtailed by the prohibitory provisions 
contained in the Act.” 

I accept the petition for revision, set 
aside the orders of the Oourts below and 
remit the case to the Court of first’ instance 
with the direction that it will be restored 
to its original number and decided in ac- 
. cordance with law, Court-fee on this peti- 
tion will be refunded: other costs will be 
costs in the cause, Both Counsel have been 
directed to cause their clients to appear 
before Mr, W. Augustine, Subordinate 
Judge, Hissar, on March 20, 1939, when a 
date for further proceedings will be fixed. 


D, Case remitted, 
()1AL J 377, 


MADRAS HIGH COURT 
Civil Revision Petition No. 1450 

of 1938 

March 30, 1939 

_ Laog, O. J. AND PATANJALI SASTRI, J. 
KUMARASWAMI PILLAI AND ANOTHER 

—PrTITIONERS 

versus 


. THIRUVENGADATHA AYYANGAR— 


RESPONDENT 

Madras Agriculturists’ Relief Act (IV of 1938), s. 20 
Proviso—Interpretation — Period of 60 days expiring 
when Court is closed—Application under s. 19 made on 
day the Court re-opens, whether in time. 

Per Leach, C. J.—The Proviso tos. 20, Mad. Agri. 
Relief Act, fixes the period of limitation for an 
application by an agriculturist judgment-debtor 
when a decree is being executed against him. It is 
a special provision inserted inthe Act to meet the 
case where an agriculturist against whom a decree 
has been passed has not taken the steps contemplated 
"by s. 19 and he finds that the decree-holderis taking 

active steps against him. Hence ifthe period of 
60 days contemplated by s. 20 expires when the Court 
is closed, an application for scaling down the debt 
under s. 19 made on the first day when the Oourt 
re-opens would be deemed to have been filed in time, 
158 Ind. Oas. 1 (D, distinguished. 

Per Patanjali Sastri, J.—Even if the period of 
60 days referred to in 6. 20, Mad. Agri. Relief 
Act, be not strictly regarded asa period of limita- 
tion for an application under s. 19, the result would 
be the same. For, apart froms. 20, there is not time 
limit for such an application. It is clear from s. 7 
that the debtor is entitled to the benefit of the scal- 
ing down of his debt in accordance with the Act so 
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long as the debt is outstanding and enforceable. His 
right toapply under s. 19 must therefore be taken to 
accrue de die indiem. His application would thus be 
a proceeding to which the Lim. Act, does not apply 


and therefore the provisionsof s. 11, Mad. General 
Clauses Act, would be applicable. 


O. R. P. to revise the order of the Sub» 
Judge, Tiruvarur, dated August 12, 1938. 


Mr. R, Krishnaswami Ayyangar, for the 
Petitioners. l 

Mr. R. Narasimhachariar, for the Res- 
pondent. 


Leach, C. J.—A decree having been 
passed against thə petitioners, the decree- 
holder applied for execution to the Court 
of the District Munsif, Tiruvarur. The 
petitioners then applied for a stay under 
the provisions of s. 20, Mad. Agri. 
Relief Act, 1938, in order that they might 
prefer an application under s. 19 to the 
Court of the Subordinate Judge, Tiruvarur, 
for the scaling down of the debt. On 
April 11, 1938, the District Munsif granted 
astay. Section 20 contains the following 
Proviso; 

“Provided that where within 60 days after the 
application for stay has been granted, the judg- 
ment-debtor does not apply to the Oourt which 
passed the decree for relief under a. 19 or where, 
an application has been so made and is rejected, 
the decree shall be executed as it stands, notwith- 
standing anything contained in this Act to the 
contrary.” 

The petitioners had therefore 60 days 
in which to apply to the Subordinate 
Judge. The Court of the Subordinate 
Judge closed for the summer vacation in 
the third week of April, 1938, and did not 
reopen until June 20, 1933, As the 
result of the Court being closed, the petie 
tioners were not in a position to file the 
application for a period of eight weeks, 
but filed it on the reopening day, that is 
70 days after the stay order had been passed. 
The petitioners, however, contended that 
they were within time and relied on s. 4, 
Lim. Act. The Subordinate Judge refused 
to accept this argument and formed the 
opinion that the filing of the application 
within 60 days of the stay order was con- 
dition precedent to their right to apply to 
the Court for relief. He considered that 
the decision in Chenchuramana V. Aruna- 
chalam (1), applied. On this reasoning the 
petition was dismissed. The petitioners 
have applied to this Oourt for revision 
of the Subordinate Judge's order, The 
scheme of the Mad. Agri. Relief Act 
is to provide for ‘the scaling down of 

(1) 58 M 794; 158 Ind. Oas. fl; A I R 1935 Mad. 857; 
Al 283; (1935) M W N 635; 42 LW 330; 8R M 
26. 
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debts due by agriculturists. Section 7 of 
the Act states that notwithstanding any 
law, custem, contract or decree of Court to 
the contrary, all debts payable by an 
agriculturist at the commencement of the 
Act shall be scaled down in accordance 
with the provisions of Ch. II. Section 19 
provides for the scaling down of debts due 
under decrees passed before the commence- 
ment of the Act. Where a Court has passed 
a decree for the re-payment of a debt, it 
shall, on tbe application of a judgmente 
debtor who is an agriculturist, apply the pro- 
visions of the Act notwithstanding anything 
contained in the Civil P. G. and amend 
the decree in accordance with the Act or 


enter up satisfaction as the case may be. 


By. virtue of s. 20, a Oourt is bound to 
stay execution proceedings against an 
agriculturist on application made by him. 
I have already referred to the Proviso to 
this section, which gives him 60 days in 
which to make an application to the trial 
Court for scaling down the debt. If the 
Proviso to s. 20 can be read as fixing a 
period of limitation, there can. be no doubt 
that the application here was filed in time. 
Section 29, Lim. Act, applies inter alia s. 4 
to aspecial orlocallaw unless such law ex: 
pressly excludes s.4. Section 4 states that 
where the period of limitation prescribed for 
any suit, appeal or application expires on a 
day when the Court is closed, the suit, appeal 
or application may be instituted, preferred 
or made on the day that the Court re-opens. 
For the petitioners it is said that the Proviso 
to s. 20 fixes the period of limitation for 
an application by an agriculturist judgment- 
debtor when a decree is being executed 
against him, It is aspecial provision inserted 
in the Act to meet the case where an agri- 
culturist against whom a decree has been 
‘passed has not taken the steps contem- 
Plated by s. 19 and he finds that the decree- 
holder is taking active steps against him, 
1 consider that this is the correct inter- 
pretation of s.20. The period of limita- 
tion fixed. by s. 20 hasno application in 
any other circumstance. Reading s. 19 
in conjunction with s. 7, it would appear that 
the intention of the Legislature was to fix 
no period of limitation in ordinary circum- 
stances, So long as a debt is enforceable, a 
debtor has aright to apply at any time for 
the scaling down of the debt, except in the 
circumstances contemplated by s. 20. In 
such circumstances, there is a period of 
limitation and it is 60 days from the date 
on which the application for stay is granted. 
If the debtor has not previously made an 
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application under s. 19, the decree-holder 
is at liberty to apply for execution of the 
decree as it stands, but the judgment- 
debtor is still allowed to apply for relief: 
under the Act, provided he applies within 
the time fixed. The decision in Chenchu- 
ramanav. Arunachalam (1), has no appli- 
cation here. In that case the Court held 
that the period of three months fixed in 
s. 9 (1) (e), Prov. Insol. Act, is not a 
period of limitation but is a condition 
precedent to an adjudication. In other words, 
unless an application for adjudication is 
filed within three months of the act of 
insolvency complained of a petition does noh, 
lie. Section 9,Prov. Insol. Act, bears no. 
analogy tos. 20, Mad. Agri, Relief Act, and the 
conclusion arrived by the Subordinate Judge 
was based on a false premise. The appli- 
cation was in time and the petitioners are 
entitled to the relief they seek. My 
learned brother agrees with me and the 
case will, therefore, be remitted to the Sub- 
ordinate Judge to be dealt with in the light of 
this judgment, The petitioners are entitled 
to their costs. oe 

Patanjali Sastri, J.—I concur in the 
judgment just delivered ‘by my Lord the 
Ohief Justice and would only add that even 
if the period of 60 days referred toin s. 20, 
Mad. Agri. Relief Act, 1938, be not strictly 
regarded as a period cf limitation for an 
application under s. 19, the result would be 
the same. For, apart from s. 20, there is no 
time limit for such an application. It is 
clear from s.7 that the debtor is entitled 
to the benefit of the scaling down of his debt 
in accordance with the Act so long as the 
debt is outstanding and enforceable. His 
right toapply under s. 19 must, therefore, be 
taken to accure de diein diem. His applie 
cation would thus be a proceeding to which 
the Lim. Act does not apply and-therefore 
the provisions of s.{11, Mad, General Clauses 
Act, would be applicable. Under this 
section, the petitioner was clearly entitled. 
to make his application on the re-opening 
day of the lower Oourt after the summer 
holidays. 


N.es. Case remitted. 
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OUDH CHIEF COURT 
é Full Bench 
Application No. 169 of 1936 
December 19, 1939 
Taomas, C. J., ZIAUL Hasan AND 
HAMILTON, JJ, 
Baba SUNDAR BHARTHI DEAD AND 
IN HIS PLAOR Baba NARAIN BHARTHI 
— PLAINTIFF—APPLIOaNT 
VETEUS 
TRUST MANDIR NAGESHAR NATH 
Taroues B. HAZARI LAL, SRORETARY, 
. MANDIR NAGESHWAR NATH 
JI MAHADEO—Derenpant—Oprosite 
PARTY 
Civil Procedure Code (Act V of 1908), 0. XXXIII, 
m.2, 8, 115 — Order on application for permission to 
sue as pauper, when revisable — Plaintiff suing in 
representative character asking for. permission to sue 
informa pauperis though having personal property 
sufficient to enable him to pay court-fees—Permission, 
tf can be granted. 
Per Full Bench.—An order onan application for 
permission to sue in forma pauperis is not revisable 
‘by the High Oourt unless there has been an exercise 
of jurisdiction not vested by law orfailure to exercise 
& jurisdiction so vested or an exercise of jurisdiction 
‘illegally or with material irregularity in the sense in 
which the words “illegally or with material irregu- 
larity" have been construed by past decisions of this 
Qourt and of their Lordshipsof the Privy Council, 
179 Ind, Oas. 1001 (1), 152 Ind. Oas. 417 (4) and 175 Ind. 
Oas. 63 (5), explained. [p. 384, col. 1.) 
Per Division Bench.-When a plaintiff sues in a 
. representative character such as a mutwalli, trustee 
or a shebatt, unless it is shown that the plaintiff is in 
possession of property belonging to the wagf estate 
or trust or'the idol for: whom he sues, sufficient to 
enable him to pay the requisite court-fee prescribed 
: by law, he may be allowed to sue as a pauper even if 
it is shown that he has sufficient personal property 
of hisown. Thecapacity of a person suing ina 
` representative character must be kept distinct from 
his personal capacity, 100 Ind. Cas. 264 (7), relied 
- on, [p. 385, col. 1.) 


`- App. for revision against the order of the 
- Civil Judge, Fyzabad, dated August 31, 
, 1936. i 


Order of Reference to a 

: Full Bench 
. Thomas C. J., and Zia-ul Hasan, J.— 
_ (September 20, 1939).—This is an applica- 
: tion under s. 115 of the Civil P., ©. against 
_an order of the learned Civil Judge of 
Fyzabad dismissing the applicant's applica- 
| tion for permission to sue as a pauper. 
~. The learned Counsel for the opposite 

party raises a preliminary objection on the 
ground that the application for revision is 
not maintainable, He relies on the case of 
. Badri Nath v. Ram Chandra (1939 O. W. 
N., 193) (1). In that case an Official 


C1) (1939) O W N 193; 179 Ind. Oas. 1001; 11 RO 


bi uae 19390 L R110; AI R 1939 Oudh 129; 14 Luck . 
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Receiver in insolvency applied fur permise 
sion to bring a suit in forma pauperis and 
his application having been disallowed, he 
applied in revision to this Court. It was 
contended by the opposite party that no 
revision lay against the order of the trial 
Court. A Bench of this Court of which one 
of us was a member relying on two deci» 
sions of their Lordships of the Privy Council, 
namely Raja Amir Hasan Khan v. Sheo 
Bakhsh Singh, (L. R., 11 I. A., 237) (2) and 
Balakrishna Udayar v. Vasudeva Aiyar, 
(L. R. 44 I. A., 261) (3) held that as the 
Courts below had jurisdiction to grant or 
refuse the application for permission to 
sue in forma pauperis, no revision lay 
against that order. 

The learned Counsel for the applicant, 
however, relies on the cases of Asa Ram, 
Genda, (11 0. W. N., 1356) (4) and Durga 
Prasad v. Gur Dularey, ‘19380. W. N., 561) 
(5). In the fomer case an application in 
revision had been brought against an order 
refusing the applicant permission to sue as a 
pauper and ii was held by another Bench 
of this Uourt that a revision lay against 
such an order as the order constituted a 
compleie decision of the case so far as the 
Court ‘passing the order was concerned. 
In the latter decision an application in 
Tevisiin had been brought against an order 
allowing the application for leaveto sue as 
a pauper. In this case it was held bya 
third Bench that a revision lay against an 
order allowing or rejecting an application 
for leave to sue in forma pauperis, The 
view taken was that where an application 
under O. XXXIII, r, 2, Civil P, O., is allowed 
or rejected, the proceedings constitute a 
case in themselves within the meaning of 
s. 115, Civil P,C. and that, therefore, the 
order is revisable by this Court. Refer- 
ence was made in this case to the Full 
Bench decision of Paras Nath v. Ran 
Bahadur, (1935 O. W. N., 1158) (6) in which 
it had been held that no revision lies 
against an interlocutory order passed in a 
suit, but it was held that proceedings on 
an application for Permission to sue as a 
pauper constituted a separate case, 

(2) 111 A 237; 11 O 6; 4 Sar, 559 (P O). 

(3) 44 I A 261; 40 Ind. Oas. 650; 15A L J 645; 2 PL 
W 101; 33M LJ 69;260L J 143;19 Bom. LR 715; 
(1917) M W N 628 40M 793,;6L W 501; 220WN 
$0; 11 Bur, L T 48;A IR1917P 0 71 (P Ò). 

(4) 11O WN 1356; 152 Ind. Oas. 417; 7RO 218; 
A 1 R 1935 Oudh 20. 


(5) (1938) OW N 561; 175 Ind. Oas. 63; 10 RO 
301; 1938 O LR 265; A 1 R 1935 Oudh 146; 14 Luck, 
1 


16. 
(6) (1935) O W N 1158; 158 Ind. Oas. 949; 1935 Q 
L R 633; 8 RO 138; A IR 1936 Oudh 22 (F B) 
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Although in the cases referred to above, 
the question whetker cr not an order on 
an application under O. XXXIII, r. 2, Civil 
P. C. is revisable by this Court. was looke1 
upon from different points of view, yet 
there seems to be a conflictof decisions 
on the point in ihis Court. In these 
circumstances we consider it advisable that 
the question be referred for decision to a 
Full Bench. We frame the question to be 
referred to the Full Bench as follows :— 

“Tg an order on an application for permission to 
sue in forma pauperis revisable by this Court and 
ghould a distinction be made between orders allowing 
applications under 0. XXXIII, r. 2, Civil P. O. and 
those rejecting such applications ?” 

Mr. H. D. Chandra, fcr the Applicant. 

Mr, S. S. N. Tankha, for the Opposite 
Party. 

Opinion 


The point which has been referred to us 
for decision by a Divisional Bench is in the 
words of that Bench as follows: 

“Tg an order on an application for permission to sue 
in forma pauperis revisable by this Oourt and 
should a distinction be made between orders 
allowing applications under O. XXXIII, r. 2, Oivil 
P. C. and those rejecting such applications ?” 

Prima facie, the terms of the reference 
are wide, but an examination of the 
referring order shows that the scope is 
really restricted. The reason why the 
reference was made is that there appeared 
to be a conflict of decisions on the point 
whether an order on an application under 
O. XX XIU, r. 2, was revisanle in view of 
three decisions of Divisional Benckes, 
although it was recognised that the matter 
was ccnsidered from - different points of 
view. No reference has been made to any 
decision of any other Oourt, barring two 
decisions of their Lordships of the Privy 
Council which are quoted in one of those 
three decisions, and it is clear that the 
reference has been made not because there 
was any conflict real or apparent with 
decisions of any other High Court but 
because those three decisions of this Court 
might be regarded as conflicting. 

The threé decisions are Badri Nath V., 
Ram Chandra (1939 O. W. N. 193) (1); 
which was quoted by Counsel for the op- 
posite party before the Divisional Bench and, 
on the other hand, Asa Ram v. Mst. Genda, 
(11 O. W. N., 1356) (4) and Durga Prasad v. 
Gur Dularey (1935 O. W. N., 261) (5) which 
were quoted by Counsel for the applicant. 

What we have to consider, therefore, is 
whether there is any conflict between 
Badri Nath v, Ram Chandra, (1939 0. W. 
N. 193 (1) on the one hand, and Asa kam 


SUNDAR BHARTAT v. TRUST MANDIR NAGRÉHAR nata (OUDH) 


186 10 


v. Genda (11 O. W. N. 1356) (4) or Durga 
Prasad v. Gur Dularey, (1938 O. W. N. 961) 
(5) on the other, and only if there: is such 
conflict are -we Called upon to say which 
of the decisions has to be preferred to the 
other. We, therefore, bear this in mind 
and do not refer to cases. of other High 
Courts and consequently do not give any 
express decision here as to the correctness 
or otherwise of any of the three decisions 
of this Court independent of their bearing 
ope upon the other, oe oe ag 
Badri Nath v. Ram Chandra, (1939 0. W. 
N., 193) (1) was a case in which an Official 
Reveiver in insolvency ` had applied for 
permission to bring asuit in forma pauperis 
and as his application had been rejected, he. 
applied in revision to this Gourt. It. was 
contended that in the circumstances of the 
case no revision lay, and the Divieional 
Bench decided that the contention was well- 
founded. 
The decision of the Divisional Bench was 
based on two decisions of their Lordships 
of the Privy Council, Raja Amir Hasan 
Khanv. Sheo. Bakhsh Singh, (111. A. 237) 
(2) and Balakrishna Udayar Y. Vasudeva 
Atyar, (44 I. A. 261) (3) and onthem it was 
held that as the Courts below had jurisdic- 
tion to grant orrefuse the application for 
permission to sue in forma pauperts, 
no revision lay against that order. Neither 
of the decisions of their Lordships of the 
Privy Council had to deal with an order on 
an application for permission. tosue in forma 
pauperis, i i : 
The first case was one where under s, 622 
of Act X of 1877 as amended by a later Act 
a decree of the District Judge had been 
reversed and cancelled. It was not 
suggested there that the Judicial Oommise 
sioner had no power to call forthe record 
and to pass an order if the lower Oourt had 
exercised a jarisdiction not vested in it by 
law, or had failed. to exercise a jurisdic- 
tion so vested, or to have acted in the 
exercise of its jurisdiction illegally or with 
material irregularity, but their Lordships 
ofthe Privy Council held that the lower 
Courts had jurisdiction to decide the case 
and even if they decided wrongly, they did 
not exercise their jurisdiction illegally or 
with material irregularity. Sate 
The second cuse was one in which it was 
held that when the remaining members of 
a temple committee have for three months 
failed to fill up a vacancy therein by hold- 
ing an election, as provided by 8. 10 of 
Act XX of 1863, and have been ordered: by 
the Oivil Court under that section to -fll 
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up the vacancy forthwith, they must do 
s0 by themselves making an appointment, 
The Civil Court: after so ordering has no 
jurisdiction to make an order declaring 
valid an appointment made upon election 
by the persons interested. If it does so, 
the order is open to revision by the High 
Court under s. 115 of the Oivil P. C. 1908, 
the proceedings by petition to the Civil 
Court being a “case” within the mean- 
ing of that section. The District Judge 
had held that a certain appointment was 
Valid andthe respondent by a civil revi- 
sion petition to the High Court under s. 115 
of the Oivil P. C. prayed that the order of 
the District Judge might be set aside. 
This High Coxrt rejected a preliminary 
objection that the High Court bad no 
jurisdiction under s. 115 and set aside the 
order of the District Judge. The decision 
of the High Oourt was upheld by their 
Lordships of the Privy Council who, 
however, in referring tos.115 pointed out 
that it applied to jurisdiction alone, the 
irregular exercise or non-exercise of it, 
or the illegal assumption of it, and it 
was not directed against conclusions of law 
or fact in which the question of jurisdiction 
is not involved, 

The Divisional Bench in Badri Nath v. 
Ram Chandra, (1939 O. W. N., 193) (1), 
when it stated that no revision lay, did not 
mean: by this that revision was prohibited 
by statute or.by case-law. It stated that 
the Court below had jurisdiction either to 
allow or disallow the application for 
permission and it had exercised that 
jurisdiction following a ruling of one High 
Court. In other words the finding was that 
the Court which had passed the order 
rejecting the application had exercised a 
jurisdiction which was vested init by law 
and in the exercise of its jurisdiction, it 
acted neither illegally nor with material 
irregularity. Consequently, the application 
for, revision failed. Perhaps the use of 
the expression ‘no revision lies” was not 
quite appropriate because it did not 
correctly express what the Bench found, 
for the Divisional Bench did not find that 
the application in revision could not be 
considered atall but that what it alleged 
did not constitute an exercise of jurisdic» 
tion not vested by law, or an exercise of 
that jurisdiction illegally or with material 
irregularity, or a failure to exercise a 
jurisdiction vested in it. The application, 
therefore, failed in view of the provisions of 
B. 115 of the Civil P. O. not really because. it 
did not lie at all. 
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Asa Ram v. Genda (11 O. W.N., 1356) 
(4) was a case where the application for 
permission to sue «8 a pauper had been 
rejected and the finding by the lower Oourt 
that the plaintiff was not a pauper was one 
of fact and was fully supported by evi- 
dence, and, therefore, there was no ground 
for the High Court to go against it in 
revision. There were, therefore, two find- 
ings— 

(D that revision was not absolutely 
barred on the ground that there was no 
case decided, and | 

(2) that the application in revision failed 
because there was a finding of fact, or in 
other words, because there was no exercise 
of jurisdiction which was not vested ; no 
failure to exercise jurisdiction which was 
vested and no material irregularity in the 
exercise of jurisdiction which in fact was 
vested. 

Durga Prasad v. Gur Duiaray (1938 
O. W. N. 561) (5) was a case in which the 
application for leave to sue in forma pau 
peris was granted. It was found (1) that 
there was a case decided, but (2) there 
was noexercise of jurisdiction rot vested, 
no failure to exercise jurisdiction which 
was vested and no material irregularity 
in the exercise of jurisdiction which was 
vested. ; 

Itis clear, therefore, that the reason for 
which the revision application was rejected 
in Badri Nath v. Ram Chandra (1939 O. 
W. N. 193) (1) was the reason for which the 
Divisional Benches in Asa Ram v. Genda 
(11 O. W. N. 1356) (4} and also in Durga 
Prasad v. Gur Dularey (19353 O. W. N, 561) 
(5) rejected the applicationin revision. 

There is, therefore, fall agreement bet- 
ween the three Benches on the one point 
which was common to the three cases. In 
Badri Nath v. Ram Chandra (1939 0. 
W. N. 193), (1) the application had been 
rejected and, therefore, the case was simi- 
lar to thatin’ Asa Ram v, Genda (11 O. W. 
N. 1356) (4) and by implication there was 
agreement in the two decisions that a 
revision application could be considered 
when the application to sue in forma pau- 
peris was rejected. Whether an application 
could be considered when the application 
to sue in forma pauperis was granted was 
not considered in Badri Nath v. Ram 
Chandra (1939 O. W. N. 193) (1) because in 
that case the application had been rejected, 
As we have said before, the reason for 
which the reference was made was not 
because there was any difference between 
the decision in Durga Prasad v. Gur Dy- 
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larey (1938 O, W. N. 561) (5) and that of 
other High Oourts in the same matter and 
we are not called upon, therefore, to ex- 
press any opinion on this. 

We may perhaps say that there are two 
stages when an application in revision 
comes before a Court. Tho first stage is 
where an application in revision is alto- 
gether barred by statute or by case-law 
ia the same way that an appeal is barred 
though an application in revision would be 
maintainable. The second stage is where 
an application in revision should be disə 
missed in view of the provisions of a, 1195 
oftne Civil P. C. that is to say, because 
there has not been an exercise of juris- 
diction not vested, material irregularity in 
the exercise of jurisdiction vested or failure 
tO exercise jurisdiction vested. Asa Ram 
v. Genda (iLO. W, N. 1956) (4) aad Durga 
Prasad v. Gur Dulurey (1836 O. W. N. 561) 
(5) deal specifically with both stages 
while Badri Nath v. Ram Chandra (1939 
O. W. N.193) (L) deals specitically with 
the second stage only. 

In view of what we have said above wə 
decide the reference in the following 
terms : 

An order on an application for permis- 
sion tosue in forma pauperis is not ree 
visable by this Court unless there has been 
an exercise of jurisdiction not vested by 
law or failure to exercise a jurisdiction so 
vested or an exerciso of jurisdiction il- 
legally or with material.irregularity in the 
sense in which the words “illegally or 
with material irregularity’ have been cone 
strued by past decisions of this Court 
and oftheir Lordships of the Privy Coun- 


cll. 


Thomas, ©. J. and Zia-ul Hasan, J.— 
This is an application for revision of 
an orderof the learned -Oivil Judge of 
Fyzabad refusing to allow the applicant to 
Bue in forma pauperis. 

When this application came on for hear- 
ing before us a preliminary objection was 
taken on behali of the opposite party 
that no revision lies against an order 
refusing permission to sue ag a pauper. 
As the cases of this Court bearing on the 
point appeared to be in conflict, we 
referred the following question for decision 
toa Full Bench : 


“Is an orderon an application for permission 
. to sue in Jorma pauperis revisable by this Uourt and 
shoulda distinction be made between orders allow- 
ing application under O. XXXIII, r. 2 Civil P., 0, 
and those rejectingsuch applications :?" 

Tre Full Bench answered the question 
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as follows : - 

“An order cn an application for permission | 
sue informa paupertsis not revisable by this Uou: 
unless there has been an exercise of jurisdictio 
not vested by law or failure to exercise a juri! 
diction so vested or an exercise of jurisdictio 
illegally or with material irregularity in tk 
seuse in which the words ‘illegally or with materit 
irregularity have been construed by past decision 
of this Oourt and of their Lordships of the Priv 
Council,” 

in view of this decision of the Full Benci 
we have heard the application on thi 
merits in order to see whether the learner 
Judge of the Court below failed to exer 
cise a jurisdiction vested in him by lay 
or exercised it illegally or with materia 
irregularity and on a consideration of the 
arguments addressed tous, we have come 
to the conclusion that the learned J udge 
did exercise jurisdiction illegally. 

The suit which the plaintiff-applicant 
wanted to bring was for possession of 
Sertaln property which the plaintiff alleged 
belong toa temple dedicated to the idol 
of Sr: Paleshur Nath Mahadeo of which 
the plaintiff claimed to be the Manager or 
sarbarakar in succession to Mahant arab- 
jit Bharti whose disciple the Plaintiff 
claimed tobe, Iti thus clear that the 
plaintiff claimed possession of the property 
in a representaiive capacity and not in 
his personal right. In certain khe wats 
(Exs. A-3 and A-4) filed by the Opposite 
party, one Sundar’s name appeared as a 
sub-morigagee of some land in Village 
Gangaputri Purwa. Tie Spplicant denied 


. thar the entries in the khewats related to 


him but the learned vudge did not believe 
his denialand was of opmion that ag the 
applicant's allegaions in support of his 
Pauperism were oot true, he could not be 
held to be unable to pay the requisite 
court-fee. He therefore dismissed the appli- 
cant's application for leave to sue in forma 
pauperis under O. XXXII, r. 2, Oivij P., O., 

{t is argued on behalt of the applicant 
that the opposite party has himself prac- 
tically admitted in his objection to the 
plaintifs. application that the plaintif is a 
sanyasi Inasmuch asit is contended that 
he derives suiticisnt income from chelohi 
(discipleship) and that as a sanyasi he is 
under the Hindu Law incapable of holding 
ang property. Itis furtner argued tnat if 
the applicant be deemed to be the Sube 
mortgagee of the land mentioned in the 
khewats it should not be taken into 
account on the question of his pauperism ag 
it would be his personal property and the 
suit tiled by him is not on his own account 
but on behalf of the Paleshur. Nath Trust, 


b ew 
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In” support of this argument, the learned 
Counsel places reliance on the case-of Sm. 


Mabia Khatun v. Sheikh Satkari (A, L R. 


1927, Oal., 309 (7). The decision in this case 
undoubtedly supports him. In thatcase a 
lady, proposed to sue the opposite party as 
mutawallt with regard to certain wadi 
property. The learned Subordinate Judge 
was of opinion that she had personal pro- 
perty out of which she could pay the 


court-fee payadle on the plaint and there- 


fore rejected her application t9 sue as a 
pauper. Treir Lordships of the Oalcutta 


High Cours observed: 

“We are of opinion that when a plaintiff 
sues in a representative character such as a mutwalli 
trustee or a shebait unless it is shown that the 
plaintiff is'in possession of property belonging to 
the wagf estate or trust or the idol for whom he 
Sues, suificient to enable him to pay the requisite 
. Qourt fee prescribed by law, he may be allowed to 
sue as a pauper even if itis showa that he has 
sufficient personul property of his cwn, Thecapacity 
of a person suing in a representative character 
must be kept distinct from his personal capacity”. 

‘These remarks apply ın our opinion wilh 
full force to the case beforé us and tue 


applicant siould in our opinion be allowed 


to sue aS a pauper if he is not possessed 


of any property of the alleged waqf even 
though he has some personal property of 
his own,. ; 

` The.dearaed Oounsel for the opposite 
party contended and quoted texts of,Hindu 
Law and rulings to show, that one- cans 
not be said to be a sanyast merely because he 
shaves his head or wears acoloured dress like 
that of sanyasis; but inthe first place the 
opposite party himself has in a way admitt- 
ed that the plaintifiis a sanyas?, and in 
the second, the question waetner or not 
the plaintuf is entitled as a sanyast to 
possession of the property in suit will arise 
in the suit and cannot be decided ın the 
present proceedings, 

We therefore allow this application with 
costs and send back the case to the Court 
below .for decision of the applicant’s appli- 
cation under O. XXXIII, Vivil P. C., in the 
light of what we nave said above. 


D. Appeal allowed. 
i (7) A I R 1927 Oal, 309; 100 Ind. Oas, 264; 4501 


186—49 & 50 


HARIHAR Gik-v. DULHIN (BAT) 


385 
PATNA HIGH COURT 
Appeal from Original Order No, 26 
of 1939 
September 13, 1939 
ROWLAND AND OuaTTseJi, Jd. 
Sri Mahant HARIHAR QIR — 
ÅPPELLANT 
versus 
Mst., DULHIN AND OTHERS— 
RESPONDENTS 
Execution—Limitatton—Question whether sub- 
sequent application ts one to continue earlter execu- 
tion—Principles of determination—Held, subsequent 
application should be treated as continuation of 
prevtous one. 
In determining whether subsequent execution 
application was one to continue the earlier execu- 
tion or was afresh application, regard must be 
had to the substance rather than to the form of 
the application, The first condition necessary to 
sustaiu the plea that the subsequent application 
should be treated as an application to continue the 
earlier execution is that the earlier execution case 
must not have been finally disposed of, If there 
was an interruption in the earlier proceeding by 
reason of which the Uourt being unable to grant 
the appropriate relief, struck off the case, it cannot 
be said to have been finally disposed of. It will 
then be considered to be still pending, and may, if 
proper case is otherwise made out, be revived and 
continued, The second application will not, how- 
ever, be considered to be a continuation of the 
former one if it is found to be different in its 
scope, ‘or if the former execution is found to have 
been abandoned by the decree-holder or to have 
been dismissed through his default or laches, 
Held, on facts that the subsequent application 
should be treated as a continuation of the previous 
application. _ 
[Case-law discussed.] l 
A. Írom aa order of the Subordinate. 
Judge, Gaya, dated December 3, 1939. 
Sir M. N. Mukherji, Messrs. Sirjoo Prac 
sau and R. J. Bahadur, for the Appellant. 
Messrs. Mahabir Prasad, Syed Hasan 
and S, P. Srivastava, for the Responde 


ents. 


Judgment,—Taois is an appeal by 
Mahanth Harihar Wir, one of the judgment- 
debtors, against an order rejecting his 
objections under s. 47 of the Oivi: P. O. 
Of the various objections taken by him, 
the only one pressed in this appeal is that 
the execution 18 barred under s. 4o of the 
Civil P. O,, having been tiled more than 
twelve years after the date of the decree. 
The decree under execution is amortgage 
decree which was passed on December 23, 
1923, and the present execution was filed 
on February 24, 193v, under the following 
circumstances. The first <execution was 
taken outin Execution Case No. 214 of 
1976. In course of that executiva some of’ 
the judgmeat-debtors interestéd in items 
Nos. l—ad of the mortgaged properties. 
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paid Rs. 4,800 tothe decreesholders on or 
about April 32, 1929, on the under- 
Standing ‘that the other’ mortgaged proe 
perties, namely items Nos. 6—9 would be 
first put upto sale for:-realisation of the 
balance of the decretal amount, and in case 
of deficiency, items Nes, 1—5 might be sold. 
On April 12, 1929, the decree-holders 
acccrdingly prayed for sale of items Nos. 
6—9 andthe prayer was allowed by the 
Court after hearing the parties concerned. 
On’ April 15, 1929, items Nos, 6—9 wére 
sold’ and purchased by outsiders and the 
sale proceeds were sufficient to satisfy 
the decree. On May 11, 1929, Jagat 
Prasad Singh, one of ‘the judgment- 
debtors, who was interested in the proper- 
ties sold, deposited the decretal amount 


with compensation and prayed for setting: 
aside the ‘sale under O. XXI, r. 89 of the 


Oivi] P,C, Almost immediately afterwards 
Jagat Prasad brought a Title Suit No. 21 of 
1929 for a declaration that the mortgage dec- 


ree and the auction sale were ‘not valid and’ 
him and for refund of 


binding against 
the money that was deposited by him 
under O. XXI, r. 89. 


Thus the decree-holders could not withdraw 
the money which’ remained 


recorded on May 23, 1929,.to the effect 
that tha case was dismissed on full satis- 
faction and the sale was set aside. The 
Title Suit No, 21 of 1929 was eventually 
decreed on February. 27, 1933, and Jagat 
Prasad was allowed to obtain a refund of 
the money which he had deposited under 
O. XXI, r. 89. Against this decision, .the 
decree-holders on July 10, 1933, preferred 
an appeal to this Oourt which was not 
decided until August 27,1938. This Oourt 
substantially confirmed the decree of the 
trial Oourt. Inthe meantime the present 
application to execute the decree by sale 
of the properties Nos. 1—5 was presented 
as already stated on February 24, 1936, and 
numbered as Execution Oase No. 38 of 
1936. “It was resisted on various grounds ; 
but weare only concerned here with the 
plea ‘that it is barred by time. 

The date February 24, 1936, was nearly 
seven years after the dismissal of the exe- 
cution case of May 23, 1929, and the 
judgmentedebtor's first objection was that 
the fresh execution was barred by Art. 152 
of the schedule to the Lim. Act, This 
was negatived because the right to execute 
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By an order: 
passed in that suit on or about May 16, 
1929, the “decree-holders. were restrained. 
from .withdrawing .the money deposited.. 


© money walèh remained in deposit. 
The last order in the execution case was 


the decree was in suspension from 1929 


until the disposal of Jagat Prasad’s title « 


suit. The right revived on February 28; 
1933, with thé result that for’ the. purposes 
of Art. 182 the decree-holder was entitled 
to counta pericd of three’ years from 
February 28, 1933. Thus the Subordinate 


Judge's decision regarding Art. 152 was. 


correct. That Article did not‘bara fresh 
execution presented on February 24, 1936, 
and it is not contended -before us that 
Art. 182 stood in the decree-holder’s way. 


This, however, will not entitle the decrees >`. 


holder to present a fresh application beyond 
the period oftwelve years: from the date 
of decree laid down in s. 48. ; 

The question,. therefore, is. whether this 
application presented on February 24, 1936, 
is a fresh application to execute the dece 
ree. We have referred to the application 
itself,and it is inthe form prescribed for 


a fresh application - to -execute a decree. - 


In para. 1 it mentions Execution Case No. 
214 of 1926 as being a previous execution 
case and states that the applicants after 
giving set off of the amcunt realized “file this 
execution case jointly against all the 
judgment-debtors for the balance ofthe 
decretal: amount”. Particulars follow of 


the amount due calculated upto the date - 


of the present application and then a list 
of theijJudgment-debtors. Then there is a 


prayer for substitution of -parties and also í 
It recites: - 


for notices underO. XXI,r. 22. 
the history of Jagat Pracad's title suit’ 
and says-in para. 16: Sree 


“Because. after the passing of the judgment dated’. 


February 28, . 1983, inthe said title suit, . these: 
applicants were required to take out the present 
execution by reason of the said judgment they 
file this application for execution in this Oourt.” ' 


There 18 no indication throughout the 
application that the decree-holders intended: 
or desired it to be treated as one madein 
continuation of the proceedings ‘already 
commenced. Nor did the decree-holders; 
up to the time of hearing their objections, 
ever petition the Gourt im writing io treat’ 


it as anything but afresh application,: If . 


therefore we are to be guided by the form 
of the application and are to have regard. 
to what the written word contains it would 
seem prima facie to be a fresh application 
and as such barred by s. 48. This is how the 
appellant asks us to treat it. The rege 
pondents, however, contend that regard is 
to be had to substance rather than form 
and that although their application may 
have been otherwise framed, it is in sub- 
stance an application to continue the 
earlier execution and ought to be treated as 
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such, . The. first Condition necessary to 
Sustain the plea that the present applica- 
tion should be treated as an application 
to continue the earlier execution is 
that. the earlier execution case must not 
have been finally disposed of. If it was so 
dispo8ed of, no question of continuing it 
can arise. If, on the other hand, there 
was an interruption in the earlier proceed- 
Ing by reason of which the Oourt, being 
unable to grant the appropriate relief, 
Struck off the case, it cannot be said to 
have been finally .disposed of. It will 
then be considered to be still pending, 
and may, if proper case is otherwise made 
out, be revived and continued. From the 
state.of facts given above, it is obvious 
that on account of the injunction that 
was passed in the Title Suit No 21 of 
1929. the executing Oourt was unable to 
pay out to the decree-holders the decretal 
amount’ which was deposited under 
O. XXI, r. 89 of the Civil P. C. Until the 
amount was available to the decreesholders 
the decree could not be said.to have been 
satisied. Tne order passed on May 23, 
1929, dismissing the execution ease oa full 
Satisfaction in the face of the injunction 
was, therefore, meaningless. Though on the 


strength of this order it was contended, but. 


unsuc¢essfully, in the lower Court that the 
decree’ was fully satisfied and novfurther 
execution could lie, . that contention. has 
been rightly abandoned. by Sir Manmatha 
Nath Mukherji in this Oourt. Tne true 
effect of the said order dated May. 23, 
1929, in our Opinion, must be taken to be 
that tbe Oours struck off the case, being 
unable to proceed with it on account of the 
injuoction. In this view the execution case 
of 1926 may be considered to be still 
pending. < 

Now we have to consider the question 
whether the present application, though in 
form a fresh application under O. XXI, 
r. 11 (2) of the Civil P. O. can be regarded 
as an application to continue the previous 
execution. For this purpose it will be 
necessary torefer tothe Oase-law: on tue 
point. 

In Baboo Pyaroo Tuhobildarinee v. Syed 
Nazir Hossain (1) the execution proceed- 
ings instituted by tae decree-holder were 
lnoterrupted by a claim case instituted 
by a third party and the claim being 
allowed, the execution case was strack off 
on June 7, 1870. Tae decree-hulder then 
brougat a suit to haveit declared that the 
property in reality belonged to his judg- 
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` continuous, and that he is proceeding now, 
former 


mént-debtor and was 


applicable to the 
payment of his debts, 


The suit was decs 


ber 5, 1373, the decrss-ho!der made the 
application to execute his decree which 
was resisted on the ground that it was 
barred by limitation. The remedy sought 
was sale of the same property which the 
decree-holder had sought to sell in 1870. 
It was held that the order striking off 
execution proceedings in consequence of 


‘the result of the claim case was not final 


being subject to revision in a regular suit, 
The decree-holder having proved the 


‘result of the claim case to be erroneous and 


thus become entitled to sell the particular 


property, the Court held : 

“Whatever may bethe form of the last applica- 
tion dated Decembar 5, 1873, in substance, it was 
an application to the Oourt for the continuation 
of the former proceedings on the ground that the 
bar that was setup by reason of the adverse grder 
under s.246 had been removed by the decision in 
the subsequent regular suit,” 

[heir Lordships further obsarved: 

“The view we have taken of these proceedings is 
not open to the observation that the time for exe- 
cuting the decree in such a case thus hecomes 
practically unlimited. Though, in the present case, 
we hold that the striking off the execution case 
did not, under the circumstances, put an end to 
the proceedings, we do not say that if the judg: 
ment creditor had been dilatory or negligent in 
pursuing his remedy that the result would have 
been the same, Wha: we hold is that having 
diligently pursued. his remedy tə get the order 
under s. 246set aside, it may fairly. be held that 
the execution proceedings in this case have besn 
not 
upon a fresh application, but -upon his 
application.” 


This decision was followed in the same ` 


Court in Issurree Dassee v. Abdool Khalak 
(2). Ia this case the first execution pro» 
ceeded to. sale an attached property, 
the sale proceeds being paid over to the 
decree holder and the execution proceed: 
ings struck off on July 28, 18:2, The 
judgment-debtor, however, obtained on 
May 14, 18/3, an. order setting aside the 
sale aod for refund ofthe sale proceeds. 
On the decree-holder’s application dated 
December 22, 1374, to execute the decree, 
it was held that the application fell within 
the principle of the earlier decision, It was 

id : 
ag; is true thatthe Court executing the degree 


disposed of the application of July 10, 1871, after 
the judgment-debtor’s property was sold; but- the 


effect of the subsequent order dated May 14, 1873, - 


by which the sale was set aside and the decree- 
holder directed to refund the money whichhe had 
withdrawo from the Uourt, was to nullify all the 
proceedings taken on the application of July 10," 
it would seem that in the latter applicae 


(2)40 415, 
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w 
2 


Teed on February 28, 1873, and on Decem- - 
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tion the decree-holder was asking the Oourt 
to sell the same property,-the sale of which 
had fallen through. The Hon’ble Judges 
thought that although in point cf form 
the petition of December 22, 1874, was an 
application to execute the decree, in reality 
it was simply an application tothe Oourt 
to continue the proceedings already com- 
menced. A similar view was taken by a 
Full Bench of the Allahabad High Court 


in Paras Ram v, Gardner (3), which like. 


the earlier of the Calcutta decisions was a 
case in which the decree-holder had had 
to bring a regular suit to reverse the 
decision in a Claim case and had succeeded 
in that suit. 

The above decisiong were considered in 
the Allahabad High Court in Khaireuns 
nissa Y. Gauri Shankar (4) where the facts 
were somewhat different. The decree- 
holder had obtained two decrees cn bonds 
executed in his favour by Syed Muhammad 
and his wife Khair-unenissa, respectively. 
He put to sale properties left by Syed 
Muhammad and standing in the name of 
his widow Khair-un-nissa and appropriat- 
ed the-sale proceeds tothe satisfaction of 
both his debts. Satisfaction was entered 
and.the execution proceedings struck off 
on September 10, 1877; but other heirs of 
Syed Muhammad by suit against the decree- 
holder recovered from him such portions 
of the proceeds of the sale-as had been 
appropriated towards the bond executed 
by Khair-un-nissa. The decree-holder then 
sought to execute the decree for the 
amount due on Khair-un-nissa’s ‘bond but 
the Oourt held that the circumstances did 
not come within the principle of the cases 
cited that if the decree-holder had the 
misfortune to buy something that his judg- 
ment. debtor had not tosel, he had only 
himself to blame for putting up an interest 
to sale that did not exist. Under such 
circumstances it would seem that satisface 
tion was rightly entered up and the exes» 
cutico proceedings properly struck off. 
It was, therefore, held that the present ape 
plication to execute the decree was a fresh 
application and. was barred by the three 
years’ rule, 

Ina Full-Bench decision of the Allah- 
abad High Court in Rahim Ali Khan v. 
Fulchanda (5), s. 230 of the Civil P. C., 1852, 
corresponding tos. 48 of the present Code 
was considered, In this case the decree 
‘had been passed on April 9, 18:0, and in 
_ (8) 1 A355; A W N 1681,1, 

(4) 3 A 484, 

(5) 18 A 482; A W N 1896, 142, 


HARIHAR GIB v, DULBIN (PATA) 


18610. , 


execution on an application presented on 
September 28, 1885, attachment was duly 
made. There were protracted and Con- 
tentious procéedings for determining the 
saleability of various items of the property. 
A sale which had been held was on 
February 13, 1892, set aside as regards part 
of the property sold and confirmed as to the 
remainder and the Court | then passed an ` 
order directing that the execution proceeds 
ing be struck. off as partially satisfied with 
leave tothe decreesholder to take’ any 
further steps in execution hereafter. The 
decree-holder on February 19, 1894, peti- 
tioned tothe Court to restore to the file 
the execution proceedings which had on 
February 13, 1892, been struck off and to 
grant thereliefs prayed for in the appli- 
cation of September 28, 1885. Knox, J., 
in his judgment emphasised that the form 
of the application was not an application 
toexecute a fresh but to continue the 
former execution. In terms the ‘ap- 
plication of February 19, 1894, was an 
application praying that Execution Cage 
413 of 1:90 struck off on February 13, 1892, 
be restored to its original number and sale 
notitication be formally issued in respect of 
the properties previously attached. Baner- 
ji, J. after pointing-out that in " form it 
was not an ‘application for execution as “ 
contemplated by s. 235 held further- that 
it was not in substance an application for 
execution suchas was contemplated by 
s. 230. ‘In this decision both:the form and 
the substance of the application were con- 
sidered and from both points of view, the 
same conclusion had to be arrived at. A’ 
similar position arose in Qumruddin Ahmad 
v. Jawahir Lal (6) a case which came 
before the Judicial Commuttee of the Privy 
Council. Here the application by its terms 
asked that the execution previously in- 
stituted might be revived. Their Lord 
ships held that the earlier execution pro- 
ceedings ° j 

“were never finally disposed and that the ap- 
plication now under consideration was in substance 
as wellas in form an application to revive and, 
carry through a pending execution suspended by no 
act or default of the decree-holder and not an ap- 
plication to initiate a new one.” 

Up to this point while decisions in the ‘ 
Oalcutta High Court clearly support the 
View that substance is to be regarded 
even where it conflicts with the form of 
the application, that position doss- not 
seem to have been definitely accepted in 


(6) 27 A334; 32I A 102; 1C LJ 38; 2ALJ. 
397; 7 Bom, L R433; 9 O W N 601; 15iM L J 258; 
8 Sar, 810 (P O) a a 


áu 


- suspended. 


1940. 


the. Allahabad High Court and the ques- 
tion did not directly arise- before the 
Judicial Committee of the Privy Council 
either in the decision last cited or in 
Maharajahdhiraj Mahtab Chand Bahadur 
v. Bulram Singh (7) but the Allahabad 
High Court have definitely accepted this 
proposition in Santlal v. Srinivas Das (8). 
Here the facts were thatthe decree was 
passed on July 11, 1902, and the application 
for execution was made on November 13. 
1914. It wasin form a fresh application 
but the relief sought wasa sale of certain 
property for which the decree-holder had 
already applied to sell on June 12, 1912, 
The sale could not at once be held be- 
cause of a suit instituted by the judgment- 
debtor's son claiming a: declaration ‘that 
the property attached was not liable to 
sale inexecution of this decree. The suit 
succeeded in the first Court buton appeal 
the decree-holder succeeded, and obtained 
an order from the Appellate Court on 
August 28,1914. The appellate order dis- 
charged aninjunction granted on January 
23, by which execution of the decree was 
The Judges who decided the 
case were both of opinion that the question 
whether the application before them was 
anew application or onein continuation 
ofthe former execution was a question 
of fact and not of law. It was to be 
dertermined on the facts of the particular 
case, and in this determination, substance 
and not form was to be regarded. The facts 
of the case were on all fours with those 
in Baboo .Pyaroo Tuhobildarinee v. Syed 
Nazir Hossain (1)- Walsh, J. observed that 
if the decree-holder were held to be time- 
barred, the result: 

“If a Oourt were driven to it, would be most 
unfortunate because it would be to turn whatis 


‘Intended as an instrument of justice into an 
instrument of injustice.” 
by the 


A similar view was taken 

majority of the Judges who decided 
Shiva Shanker Das v. Yusuf Hasar (9). In 
this state of the authorities, we must hold 


that regard is to be had to substance 


rather than to the form of the application. 
The second application will not, however, be 
considered to be a continuation .of the 
former one if itis found to be different 
in its scope, or if the former execution 
is found to have been abandoned by the 
decree-holder or to have been dismissed 
through his default or laches. In Maha- 


(7)14 W RPO. l 

_ (8) 32 Ind. Cas. 1005; A.I R 1916 All. 24. 

(9) 56 A 191; 148 Ind. Oas. 1017; (1934) A L J 
202; 6 R A 806; A-I R 1034 All, 481 @ Bh 
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rajah Kesho Prasad Singh Bahadur v. 
Harbans Lal (10) a mortgage-decree- had 
been obtained on September 7, 1905, and 
an execution pending in 1914, was met 
with objections under s.47 of the Civil P. O. 
which resulted in an order exempting 
from sale the properties in respect of 
which the objections had been presented, 
but directing the sale of three plots which 
were the subject of the mortgage. There 
after the decree-holder not having taken 
steps in the execution, the case was dis- 
missed for default. An application theree 
after presented on September 3, 1917, was 
held to be barred by time. It was said 
that the relief inthe present application 
to sell the mortgaged properties was not 
the same as in the former application 
where the prayer was to sell the other 
properties as well. Therefore the subse- 
quent application was not identical in 
its scope and character with the former 
one, It was further said that a subsequent 
application for execution cannot be con- 


sidered as a continuation of the former — 


one if the former’ one had been dismissed 
through the fault or laches on the part 
of the decree-holder in the prosecution 
of the execution. A distinction is 


-drawn between this case in which the 


earlier execution broke down because the 
decree-holder was seeking to sell the pro- 
perty which he was not entitled to sell 
and such cases as Madhab Mani Dasi v. 
Lambert (11) where the sétting aside of 
a sale was considered to restore the parties 
to the position which they would have 
eccupied if the sale had not taken place and 
an application of the decree-holder for an 
order absolute for sale was proved to have 
beenerroneously dismissed. 

In Maharaj Bahadur Singh v. A. H. 
Forbes (12) which is a decision of the 
Privy Council, the facts were that a zamin- 
dar who had sold his zamindart on June 
27, 1093, institu‘ed a suit for his own 
arrears of rent against the patnidars 
on September 21, 1393, and obtained a 
decree on July 10,1595. An application 
for execution of the decree was made on 
May 9, 1908, on the footing that the decree 
was a rent decree creating a charge on 
the tenure. Subsequently in asuit bet- 
ween the parties concerned, it having been 

: nd, Oas. 89. 
Oy OL 6 rad. Oas. 537; 12 O LJ 328; 150 


W N 337 

(12) 10 P L T 807; 118 Ind. Cas. 268; A IR 1929 
PO 209: 33 O W N977; 57M L Jl8h; Ind. Rul 
(1929; P'O 308; 30 L W 407;50 O L J 315; 31 Bom, 


L R1383 @ O), 


' . Committee in 1914 that 


~ 890: 


held by their Lordships of the Judicial 


ihe decree of 


-> July 10, 1896, was not a decree for rent 


NG 


“ing {hat the decree of July 


.. thedate of the decree, 


creating a charge on the tenure but only 
‘a money decree the decree-holders pre- 
‘sented tbree successive applications for 
execution cn January 22, 1915, March 19, 
1917 and November 23,1918, on the foots 
12, 1896 was 
a money decree. These applications being 
‘infrretuons, the decree-holders presented 
‘a fresh application on December 2, 1922, 
for execution of the decree of July 10, 1896, 
as arent decree creating a charge, on 
the tenure. This application being pre- 
‘sented more than twelve years after 
the decree-holder 
contended that it should be treated as a 
‘continuation of the application for execu- 
tion which had been filed on May 9, 190e. 
Their Lordships of the Judicial Committee 
agreeing with the decisicn of the lower 
Courts rejected this. contention. Their 


_. Lordships observed as follows : 


“Their Lordships have no doubt that the appli- 
cations of January 2°, 1915, March 19, 1917 and 
November 23, 1918, were essentially different in 


- _ character from the application of May 9, 1908, and 
..<. they are inclined to the view that the decree-holders 


E of 


y 
1 


Ae 


had abandoned the application of May 9, 1908, 


- which proceeded on the footing that their decree 


created a charge on the tenure, but in any event 
they are clearly of opinion thatthe combined effect 
these- previous applications marks such 
substantial departure from the original application 
of May 9,1f08, asto make it impossible to hold 
that the application of December 2, 1922, was a 
continuation ofthe application of May 9, 1908," 


In order to apply the principles deducible 
from these decisions to the case before us, 
it is necessary to examine the facts of 

- tke case before us. Tte application which 
the decree-holder says he is now still 
continuing was presented on July 7, 1996, 
(Ex. 1). Prayer was made for sale of 


“mine properties, in five of-which the pree 
=“ sent- objecior was interes‘ed, those being 


Nos. 1—5 of the schedule while other parties 


“were interested in properties Nos. 6—9. In 


April, 1929, the proceedings had reached 
the stage of being ripe for sale and pro» 


- perties Nos, I—4 of the sale proclamation 
“were actually put up anda bid was made 
- on behalf of the decreesholder which, ac- 
«cording to the purport of the order-sheet 


dated April 12, 1929, would appear to have 
been sufficient to satisfy the entire decree. 


` The sale, however, was not knocked down 


but kept on hammer, On April 12,1929, 


, the decree-h older acknowledged receipt of 


- Rs. 4,800. from the present objector and two 


other parties of judgment-debtorg- and. 
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prayed that the sale of properties Nos. 1—5 
be postponed and that.of properties Nos. 
6—9 proceeded with for the balance ofthe 
decreta] amount, This was opposed by 
Jagat Prasad, judgment-debtor No. 27, who 
contended that the decree could have been 
satisied by accepting thebid in. respect 


of properties Nos. 1—5 of the sale lis‘. The 
objection was, however, disallowed, “the 
decree-holder's petition accepted, the 


auction of properties Nos. 1—5 was “abane 
dcned, and the decree-holder was allowed 


to.put-up properties Nos, 6—9 of the list. 


The petition of the decree-holder dated 


‘April 12, 1929, did not ask that properties 


Nos. 1—5 be conpletely exempted from*sale 
but prayed — 

“For the sale of properties Nos. 6, 7,8 and 9 
as mentioned in the sale list of the execution petition 
for realization of the balance of the decretal amount, 
and in case of deficiency, the sale of properties Nos, 
1—5 ofthe said list,” in 


To this prayer tha present objector and 
others who had paid portions of -the 
decretal amount assented, It would ee 
the 
present application was a relief contem- 
plated by the parties inthe event of the 
decree not being satisfied by sale of pro- 
perties’Nos. 6—9. The present application 
is, therefore, within the scope of the former 
execution. It is also in substance an 
application to continue the previous 
execution because what the decree-holders 
now really ask for is that the sale of pro: 
perties Nos. 6—9 having proved abortive, 
the sale of the other mortgaged properties 
may be proceeded witb. — 

It remains to consider whether the 
failure of the execution proceedings against 
properties Nos. 6—9 was due to any default 
on the part of the decree-holder. Jagat 
Prasad’s challenge to the decree against 
him succeeded onthe ground that the 
decree as against Jagat Prasad was ‘a 
nullity having been passed against a minor 
without taking proper steps for his repre- 
sentation, We have not been shown the 
judgment in Title Suit No. 21 of 1929 but 
it is stated by the Subordinate Judge in the 
order now under appeal that 


x 


“Tn the Title’Suit No. 21 of 1929 Jagat Prasad pray- - 


ed for a declaration that he isnot liable to contribute 
any amountand thatthe saleof his property is null 
and void and without jurisdiction.” 


The Subordinate Judge says: 

“From all these judgments it is clear that the 
sale held in Execution Case No. 214 of 1926 was 
declared null and void and Jagat Prasad was 


ordered to withdraw the money deposited by himin . 


the above execution case,” 


It is also stated that-the suit was: decreed 
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against defendants.Nos. 1~—14.the decree- 
- holders but dismissed against the other 
defendants. It may be inferred that Jagat 
' Prasad did not get as against the other 
judgmentedebtors a declaration that he was 
` not liableto contribute any amount. Oan 
it than be said’ that the failure of the 
decree- holders to sell properties Nos. 6—9 
and to exhaust their remedy against Jagat 
is a default or laches disentitling them 
to revive their’ former execttion ?. The 
“answer seems to be . that such a default 
must be default or laches in executing the 
decree and not any” defect in the decree 
itself. ; | 
“For the aforesaid reasons we hold that 
the application for execution presented 
on February 24,1936, should be treated 
as acontinuaticn of the previous appli- 
Cation which was filed in Execution Gase 


s. 48 of the Civil P.O. does not apply.. 


We accordingly dismiss the appeal but, 
. in the circumstances, without costs. 


8; _ Appeal dismissed. 
SIND JUDICIAL COMMISSIONER'S 

; COURT ; : 
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BADRUDDIN GUL HASSAN KHANG.AND 
OTAERS— A PPLIOANTS 
‘ Versus 
BALOCHO BAKAR CHANDIO~—Obppositz 
ac PARTY - 
Criminal trial—Practice—Summons—Case under 
a: 498, Penal Code (Act XLV of 1860,—Accused 
women—Summons should be issued in first instance. 
Where in a case under s. 498, I. P. O,, the accus- 
` ed are women, the Magistrate should ordinarily, 
in the first instance, issue summons instead of 
warrants upon all the women,.and’ whether their 


attendance could be dispensed with, should also be 
_ considered. 21 Ind. Oas. 476 (1), relied on. ' 


Mr. Gopaldas N. Lalla, for 
Khuda Baksh, for the Applicants. 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Orown. 


Order. — This: is 


Kazi 


‘an application for 


transfer of a case under s. 198, I, P. O. 
from tke Court of “the Mukhtiarkar 
and First Olass Magistrate; Sakrand, to 


any other Court in the district of Nawab» 
shah on the ground that the Magistrate 
has so interested himself in the question 
in’ dispute between the: parties that his 


1. 


Y 
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evidence as a witness will be necessary, 
and that further he issued without -proper 
justification bailable warrants against all 
the accused, the applicants in this case 
and one Sain, the woman in this case, when 
there was-no justification. The Magistrate 
bas made his remarks on tnis application 
and states that he has no-personal knows 
ledge of the case and that the transfer 
application is made in fact at the instiga- 
tion of the Pleader who came into. the 
case at a late stage. But be this as it 
may, I am not satisfied that this Magise 
trate has dealt with this case in a way that 
can be expected to inspire confidence in 
the accused persons that they will have a 
fair and impartial trial, because it appears 
to me that this Magistrate has dealt with 


the case in so summary a way that the 


accused are justified in the apprehension 
No. 214 of-1926. In that view the bar of | 


that the Magistrate. is looking .at this 
section not as a section of the I. P. O. 
so much as a section whereby an aggrieved 
husband can obtain possession of his wife, 
in all probability a possession which he 


“would not be able to obtain for good reasons 


from Civil Court, For instance, ib would 


appear, the Magistrate has issued . bailable 
‘warrants against Mst. Jiandi, wife of Khairo, 


and Jamzadi, the mother of the girl Sain, 
who is said to have been enticed away by 
accused No. 1 Badruddin who is said to be 
her lover, and by one Hamzo Lund,. mater- 
nal uncle of Badruddin. Mst. Jamzadi 
was married to one Shakal and .apparently 


‘in exchange for Sain, his daughter, being 


given to Balocho, the complainant, Shakal 


gota girl in exchange, so that thereafter 


he had two wives, Jamzadi, his first, wife 
and Balocho's sister, his second, It may be, 
and this isa matter of fact into which at 
present I do not inquire, that having his 
second wife he neglected the first:.but it 
would appear . that Jamzadi had three 
daughters, not only Bain- and Jiandi, but 
another Pari, and it is the case of Jamzadi 


“that trouble arose about the marriage of 
this daughter Pari, and it was this daughter 


Pari whom Shakal through Jamzadi for his 
own purposes wished to get, AH- this 
may or may not be true, but.in a icase of 
this sort it appears to me that a conscien- 
tious Magistrate knowing, as he must 
know, how ‘the provisions of 6, “498, 
I. P. C. are so constantly abused : in this 
province should proceed with a certain 
amount of circumspection. Fır instance, 
he might hesitate before he issued the 
bailable warrant upon the daughter Jiandi 
merely because she was put in as an accus- 
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ed, and he might consider it exetremely 
improbable that Jiandi, the daughter, 
would have anything to do in the entice- 
‘ment of Sain by Badruddin seeing that tke 
mother Jamzadi was also an accused. 
‘Moreover, he should have’ hesitated before 
‘he issued the warrant upon Sain, who is 
not an accused at all in the case but a 
‘witness and if he did, asthe learned Advc- 
‘cate-General says, it. is the practice of 
‘Magistrate-as a’ matter of course to do, 
‘namely to issue summons on all the women 
‘In a case under e, 498, I, P. O., the 
‘sooner this practice is stopped the better. 
‘In future I would wich this Magistrate and 
-other Magistrates to refer to tte provisiors 
sof s: 90, Criminal P, O., which relates to the 
‘issue of warrants instead of summons. 
That section requires that reasons should 
‘be recorded in writing. The Magistra'‘e 
‘In this care appears to- have treated these 
women merely as the chattel of men, and 
-he should realize that. ideas of this sort 
‘are now out of date. Women are regarded 
as having certain rights. They are not 
merely cattle.’ I can see myself no reason 
‘why the Magistrate should not, in the first 
instance, have issued summons instead of 
. Warrants. upcn all the women, and the 
. Magistrate's attention ia invited to a case of 
“this Court in Emperor v: Zalikhan (1) and 
‘the Magistrate to whom this case is sent 
“by the District Magistrate for trial should 
-consider whether he should not dispense 
‘with the attendance of the women accused, 
. This case was decided so long ago as 1913, 
-that is to say, 26 years ago, but the same 
‘old custom which is there referred to with 
disapproval seems still to be carried on. 
Tt is time that in these matters the learned 
‘Magistrates advanced a little with the 
times. 
This case, therefore, is transferred from 
the Court of this Magistrate and it should 
be sent to the District Magistrate for 
transfer to another Magistrate competent 
-to try it, and the District Magistrate should 
see that a copy cf this order is sent to 
‘the Magistrate 10 whom Le sends this case 
for trial, so that the trial Magistrate may 
deal with this case in a littlé more enlight- 
ened manner than his predecessor. 


D Case transferred. 
(|) 7 5L R40; 21 Ind. Cas. 476; 14 Or. L J 604. 
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OUDH CHIEF COURT 
First Civil Appeal No. 170 of 1939 
January 24, 1940 E 
ZIA UL HABAN AND YOBRKR, JJ. 
Lala JAI KRISHNA—PtarytiFe-— 
—APPELLANT , 
4 ` Versus 
Ch. ABDUL RAHMAN, OFFICIAL 7 
RECEIVER, AND OTHERS— DEFENDANTS? - 
N — RESPONDENTS l 
Court-fee—Appeal against manner in which decree 


ds to be executed—Court-fee payable. 


Where the appellant is appealing only against 
the manner in which the decree isto be executed, 
and pays the declaratory court-fee in addition to 
the court-fee on the costs the court-fee paid is 
sufficient. ° 


F, UWA. against the order of the Additional 
District Judge, Lucknow, dated November 1, 
1939. 


Mr, Kashi Prasad Srivastava, for the Ap- 
lant. = 


Mr. Naim Ullah, for the Respondents. p 


.Order.—This is an office report in First 
Civil Appeal No. 170 of 1939 to the effect 
that the courtefee paid on the memorandum 
of appeal is deficient by a sum of Rs. 162-80. 
The. learned Ccunsel for the appellant cun- 
tests the office report. g 

The suit of the plaintiff-appellant was 
for recovery of money on foot of bahi khata 
accounts, The loans were said to have 
been taken by. defendant No. 3 and his 


Son, defendant . No. 2, who subsequently 


became: an insolvent -and . his property 
became vested in the Official Receiver, Ha 
The 
plaintiff's case wag that the goods of 
the- firm Bhupendra Nath Jitendra Natk 
were hypothecated for the loana advanced 
to defendants Nos. 2 and 3. The Court 
below decreed tbe plaintiff's suit for the 
amount claimed but gave- him a personal 
decree. against defendant No. 3. He has 


filed this appeal in which he prays that the 


decretal amount be declared to be a 
charge on the goods of the firm mentioned 
above, WAH 

We have heard the Counsel for. partiés 
but are of opinion that the case is covered 
by the decisin in Raja Shantraji Ji ¥, - 
Deputy Commissioner, Manager, Court of - 
Wards, Mahewa Estate, Kheri, (1940 O. W, 
N. 26) (1) It is argued on behalf -of: the 
respondent that the goods in question 


‘belong solely to defendant No 2, against 


whom the suit of-the plaintiff was dismissed, 


(1) 1940 O W N 26; 185 Ind, Oas. 766; 1940 Q L 
R 46;12 R Ọ 261.” `> 


1940 
and that as the plaintiff wanted a decree 
against-the property of defendant No. 2 in 
the possession of defendant No. 1, he should 
pay ad valorem courtefee on the entire 
amount of the claim, It appears, however, 
that the plaintiff's suit against defend- 
ant No, 2 was dismissed because he was an 
‘insolvent and the plaintiff could not obtain 
a decree against him ina regular sult with- 
out going to the insolvency Court. More. 
over, it is not correct to say that the goods 


in-questicn belong solely to defendent No, 2. 


Jt bas been found by the Court below that 
the loans were taken by defendants Nos. 2 
and 3 as members of a joint Hindu family 
and that the shop in question belongs to the 
joint family. 

As in the present appeal the appellant is 
appealing only against the manner ia which 
the decree is to be executed, the declaratory 
court-fee paid by him in addition to the 
courtefee on the costs mentioned in para, 9, 
is, in our opinion, sufficient. 

We, therefore, reject the office report and 
hold that the courtefee paid is sufficient. 
sada, Order accordingly. 


BOMBAY HIGH COURT 
Suit No, 1733 of 1938 
March 10, 1939 


: Kania, J. 
JAISUKHLAL HARISHANKAR 
GIRNARA—PLAINTIFF 
` * versus 
MAHOMED HUSSEIN DAWOODBHAI . 


KARWA AND ANOTHER— DEFENDANTS, 

Limitation Act (IX of 1908), Art. 117—“Judgment”, 
meaning — If includes decree of Appellate Court— 
Suit in British India based on decree of Native State 

-—Law of limitation applicable—Foreign judgment— 
If forms cause of action—Interpretation of Statutes— 
Grammatical construction — Fes judicata — Appeal 
‘against decree—Decree of trial Court if can be plead- 
ed as res judicata, 

The words used in Art. 117, Lim. Act, are “the date 
of the judgment”. It doesnot say “the jndgment of 
the trial Court.” There isno justification for holding 
that the words used in Art. 117 should mean judg- 
ment of the trial Court alone, The term ‘judgment’ 
in Art. 117, means a decree,and if there is the decree 
of the Appeal Court, itis that decree which isthe 
starting point for counting the period of limitation. 
144 Ind. Oas. 853 (4), relied on. . [p. 394, col, 1.] 

The law of limitation isa law of procedure and has 
to be strictly construed. It may bar the remedy but 
does not extinguish the right. : In considering whe- 
thera particular remedy is open to a party, the law 
applicable to the place where the suit is brought is 
applicable. The law of limitation prevailing in the 
place where the: obligation arose as not tobe con- 
sidered. Onthat ground where decrees are capable 
of being transmitted from a Native State in alliance 
with His Majesty to British, India for_exeoution, the 
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law prevailing in British India is considered the law 
governing the right of execution. It is not open to 
the parties tocontend that the law prevailing in the 
Native State would have enabled them to execute the 
decree there, and thérefore the same should bein 
force in British India, although according to the law 
of limitation in British India, execution be.time- 
barred. In considering whether a suit is time- 
barred, under Art. 117,the fact that the decree is 
executable ina Court ina Native State is not 
relevant. Inthesame way, whether the decree is not 
enforceable because it is barred by the law of 
limitation prevailing in the Native State is equally 
not relevant tobe considered in the suit, brought on 
the judgment of a Court in a NativeState, in British 
India, 34 Ind. Oas. 69(11), explained. [p. 395, col. 


1. 

| ticle 117, Lim. Act, deals only with the period of 
limitation. It does notcreate a right to sue. It is, 
however, recognized in India that a foreign judgment 
itself forms acause of action and a suit can, therefore, 
be based on it. [p. 396, col. 1.) 

Tt is useful to rely on the strict grammatical con- 
struction of the words used in an Act in preference to 
interpretations given to words under different sets of 
laws even by the Courts in England. 

Obiter.—A decree on appeal supersedes the decree 
passed under appeal, and the decree of the Court of 
first instance cannot be pleaded as res judicata. 
l4 Ind. Cas. 299 (2) and Sheosagar Singh v. Sitaram 
Singh (3), relied on. 


Mr, F. B. Vachha, for the Plaintiff, 
Mr, S, T. Desai, for Defendant No: 1, 


Judgment—tThe plaintiff has filed 
this suit to recover from the defendants 
Rs, 3,699-14-6 together with interest on 
Rs, 2,251-5-3 at six percent, The plaintiff 
had money dealings with the defendants at 


- Junagadh, and it is alleged that the plaintiff 


lent Rs. 2,500 to tha defendants who 
Carried on business in the firm name of 
M. D, Karwa & Un, at Junagadh, The 
plaintiff filed Suit No, 460 of Samvat year 
1981 in the Diwani Adalat at Junagadh 
and obtained a decree for Rs. 2,009-13-3 
on March 1e, 19238. Defendant No. 1 being 
discatisfied with the decisicn filed Appeal 
No, 100 of S, Y. 1884-85 in the Sadar 
Adalat Court of the Junagadh State; but 
the appeal was dismissed on February 9, 
1929. Defendant No. 1 being still dissatig9- 
ed with the decision filed a second appeal 
in the Huzur Adalat at Junagadh; but the 
same was also dismissed on October 16, 
1932. The plaintiff has filed the suit on 
the foreign judgment seeking to enforce the 
decree of the Huzur Adalat of Junagadh 
dated October 16,1932. Defendant No. | 
has filed his written statement in which he 
raised several contentions. At the hearing 
Mr. Desai gave up all except that the suit 
was barred by the law of limitation. On 


‘behalf of defendant No. 1 it is urged that 


Art. 117, Lim. Act, applies to the suit, and 
that in computing the period.of limitation 
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- the starting point is March 18, 1998, i. e., 
the date: cn which the judgment of the 
trial Court was given. In support of this 
contention defendant No, 1 relies on the 
proviso to r. 114 in Dicey’s Conflict of Laws, 
Edn. 5, which runs in these terms : 
“Provided that a foreign judgment may be final 


and conclusive, though it is subject to an appeal 


and though an appeal against it is actually pending 
in the foreign country where it was given.” 


He further relies on the decision in Hari 
Singh v. Muhammad Said (1) where at 
p. 77* the passage from the proviso in 
Dicey's Conflict of Laws is quoted with ap- 
proval as applicable to India. In my 
opinion, this contention of defendant No, 1 
is unsound. The words used in Art. 117, 
Lim. Act, are “the date of the judgment." 
It does notsay “the judgment of the trial 
Court." As pcinted out in numerous cases 
by their Lordships of the Privy Council, it 
is useful torely on the strict grammatical 
construction of the words used inan Act 
in preference to interpretations given to 
words under different sets of laws even by 
the Courts in England. Ido not see ang 
justification for holding that the words used 
in Art; 117 should mean judgment ‘of the 
trial Court alone. The proviso tor: 114, as 
stated in Dicey’s Oonflict of Laws, in my 
opinion, only means that the plaintiff who 
had obtained judgment in a foreign Court 
was not bound to wait either to see that 
the defendant filed an appeal, or if an 
appeal was filed, till it was decided. Im- 
mediately a judgment is pronounced in 
his favour, he has aright to bring a suit 
on the same in a foreign Court. The only 
qualification which may be stated to exist 
is that the judgment must not be an inter- 
locutory judgment as pointed out in Dicey’s 
Conflict of Laws. It should be a judgment 
which becomes res judicata between the 
parties on the matters covered by -the 
litigation. I am unable to interpret the 
words used in the proviso as confining the 
successful plaintiff to bring a suit on the 
original decree, and if he did not file a suit 
cn that, to mean that he lost his right al- 
together. In this connection, it is material 
to bearin mind that when an appeal is 
filed and dismissed, according tothe Oivil 
P. O., 1908, the form of the decree of the 
Appeal Court is that the appeal is dismissed 
and the judgment of the trial Court is cone 
firmed. As pointed out by Sir Lawrence 
Jenkins in Kailash Chandra Bose v, Girija 


(1) ae 94 at p77; 102 Ind. Oas. 593: A I R 1997 


*Page of 8 L.—[Ed.] 
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Sundari Debi (2) a decree on appeal super 
sedes the decree passed under appeal, and 
the decree of the Oouri of first instance 
could not, in the circumstances, be pleaded 
as res judicata. In the same way, in 
Sheosagar Singh v. Sitaram Singh (3), Lord 
Macnaghten, in delivering the judgment of 
the Privy Oouncil, stated as ‘follows 
(pp. 626-627*) : 

“If there had been no appeal in the first suit, the 
decision of the Subordinate Judge would no doubt 
have given rise tothe plea [of ‘res judicata’), But 
the appeal destroyed the finality of the decision. The 
judgment of the lower Court was superseded by the 
judgment of the Court of Appeal.” 


Thus, as soon as the Hazur Diwani 
Adalat of Junagadh passed the decree in 
the second appeal on October 16, 1932, the 
decree of the trial Court and the first appeal 
Court were superseded, and as between the 
parties the only decree which remained 
res judicata was the decree passed by the 
Huzur Diwani Adalat. The decision of thé 
Lahore High Court, relied upon by defen- 
dant No. 1 does not discuss this aspect of the 
case at all, On going through the judgment, 
it is clear that the learned Judges consider- 
ed various alternative grounds on which the 
suit was bound to fail. It was held by 
the Court that the foreign Court had no 
jurisdiction to try the suit, that it had not 
followed the principles of natural justice 
in coming to its decision, and that, even if 
the time permitted in appeal was excluded, 
the suit filed on the foreign judgment was 
barred by the law of limitation. On the 
other hand Baijnath v. Vallabhdas (4) 
completely supports the plaintiff's conten- 
tions in this suit, After a review of all the 
authorities, the learned Judges came to the 
conclusion that the term ‘judgment’ in 
Art, 117, Lim. Act, meant a decree, and if 
there is the decree of the Appeal Court, it 
is that decree which is the starting . point 
for counting the period of limitation. I 
respectfully agree with the conclusion 
arrived at in that decision and „hold that 
this contention of defendant No. 1 is une 
sound, It was next contended that this 
Court is not bound to accept a foreign judg- 
ment as a cause of action, and it-has a 
discretion to allow a plaintiff to file a suit or 
to refuse to do so, In support of that con- 
tention, the following observations of 


(2) 39 O 925: 14 Ind. Cas. 299; 168 C W N 658. 
(3) 24 O 616; 24 I A 50; 1 OWN 297; 7 Sar, 194 
PO i 


(P O). 
(4) 56 M 951; 144 Ind. Oas 853; AIR 1933 Mad. 
a 65 M L J 572; (1933) M W N 453; 6 R M 21; 38 L 
85, i : 


*Pages of 24.0.—[Ed] | ; 
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“Blsekbura, J. in Séhibsby v.Westenholz (5) 


“were relied on (p. 


159): 
“We: think that, for the reason there [Godard v. 


' Gray (6) at p. 147] given, the true prineiple on 
. which the judgments of foreign tribunals are enforced 


_ in England is that stated by Parke B., in Russell . 
-y. Smyth (7) at p. 819 and again repeated by him in 


. Williams v, Jones (8) at p. 633, that the judgment 
- of a Court of competent jurisdiction over the de- 


_fendant imposes a duty or obligation on the defen- 


dant to pay the sum for which judgment is given, 


‘ which the Courts in this country are bound to 


' enforce; and consequently that anything which 
| negatives that duty, or forms a legal excuee for not 


=; 


' approval 
` Ponnusami Pillai (9) at p. 403. 


performing it, is a defence to the action.” 

This particular passage is cited with 
in Nallatambi Mudaliar v. 
Those 


_ principles, therefore, are urged to be applic- 


able to British India when a suit is filed 


- here on a foreign judgment. Accepting that 


' ` as the correct view, in my opinion, defen- 
” | dant No. 1’s contention is not supported by 
= those observations. There is notbing inhe 
~" yently wrong in the judgment on which this 
- guit is fled. The only contention urged on 
_ behalf of defendant No. 1is that execution 


' of the decree passed by the Huzur Diwani 


_ guit in British India. 

“in the above observations of Blackburn, J. 
“` are relied upon in this connection. -The law 
of limitation is a law of procedure and has . 
"` to be strictly construed. It may bar the’ 

remedy but does not extinguish the right. 
’ There is no proof that the execution of the 
-. decree is barred in Junagadh. In consider- 

| ing whether a particular remedy is open to 
"a party, the law applicable to the place 


Adalat in Junagadh is time-barred. If was 


. contended that if the plaintiff attempted to ` 
= * exesute the decree in Junagadh, he would , 
i` be faced’ with the plea of limitation, and 
’ therefore he should not 


be allowed to 
achieve his object by filing a substantive 
The last words used 


’ where the suit is brought is. applicable. 


“ The Law of Limitation prevailing in the’ 


““ place where the obligation arose has not 


to be considered. On that. ground where 
- decrees are capable of being transmitted 
' from a Native State in alliance with His 
. Majesty, to British India for execution, the 
"Jaw prevailing in British India is consis’ 
__ dered 


the law governing the right of 


execution. It is not open to the parties 


“to contend that the law prevailing in the. 


(5) (1870) 6 Q B 155 atp 159; 40 LJ Q B73; 24L T 
3; 19 W R587 


93; f 

6) (1870) 6 Q B 139at p 147; 40L JOB62;MLT 
89:19 W R 348. i 

(7) (1812) 9M & W 810 at p 819% 11 L J Ex. 308; 1 
Dowl (N 8) 929: 860 R R 904. 


* < (8) (1845) 13 M & W 628at p 633; 14L J Ex, 145; 2 


Dowl & J: 680; 67 R R 767, 


-~ {9) 2DE400 at p 403. 
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execute the’ decree there, and therefore the 
same should be in force in British India, 
although according to the law of limita- 
tion in British India execution be time- 
barred: see Nabibhai Vazirbhaiv, Dayabhai 
Amulakh (10). The contention that there 
exists a legal excuse for not performing 
the obligation imposed by the judgment of 
the Junagadh Court is misreading the 
above quoted observations of Blackburn, J. 
Legal excuse may exist in Junagadh, but 
According to the 
law prevailing in British India, the period 
of limitation is prescribed as six years, and 
it is not open to this Court to go behind 
Art. 117, Lim. Act. A different view 


‘would give rise to complicated questions of 
_ procedure prevailing in a foreign Court, and 


whether a decree is kept alive or could 
be revived under certain circumstances, 
The fact that the decree is enforceable in 
Junagadh Court is not relevant in considerr 
ing whether the suit is time-barred or not 
In the same way, 
whether the decree is not enforceable bes 
cause it is barred by the Law of Limitation 


: prevailing in Junagadh is equally not relev- 


ant to be considered in the present suit. In 
my opinion, therefore, as the suit which 


.is filed within the period of limitaticn 
- prescribed 


in Art. 127 is within time, 
defendant Nos. 1's contention must fail, 
The plaintiff filed the suit and annexed to 
the plaint certified copies of the decrees of 
the trial Court and the two Courts of Appeal 
in Junagadh. In the written statement of 
defendant No. 1 the accuracy of the copies 
fled has not been challenged. When the 
plaintiff tendered certain copies it was 
pointed out that proof as required by s. 79, 
Evi. Act, was not forthcoming to show that 
the certified copies were genuine. The 
matter has therefore to be adjourned to 
enable the plaintiff to obtain the necessary 
endorsement or certificate to comply With 
If the 
plaintiff succeeds in proving that genuine 
certifed copies are in accordance with the 
copies annexed to the plaint, the suit will 
be decreed as the defence of limitation 
fails, In order to enable the plaintiff to 
obtain.the necessary certificate, the-suit is 
adjourned for three weeks to be on board 
that day as part-heard. 


March 10.—Since the last hearing, I came 
across the decision in Jatindra Nath v, 


(10) 40 B 504; 36 Ind. Oas. 369; A IR 1916 Bom, 200; 
18 Bom. L R 481, 
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: Peyer Deye (11). Tn that there is a sentence 
. which states (p. 112): 


» » , « the decree, as a decree capable of being 
executed, could not by reason of the bar of limitation 


be assigned It had become a dead 
decree.’ 


L invited Counsel to argue the point of 
limitation again having regard to this 
sentence, In order to make the point 
clear, an additional issue was permitted to 
be raised, and the question of fact, whether 
the decree of the Junagadh Court had become 


time-barred is covered by that issue. On ` 


behalf of the plaintiff, properly certified 
copies of the decrees of the Junagadh 
- Court were tendered and have been admitted 
in evidence. They show that the Huzur 
- Adalat Oourt of Junagadh passed a decree 
“in the plaintiff's favour on October 16, 
- 1932, for the amount claimed in this suit. 
: On behalf of defendant No.1, Mr. Desai 
. tendered the relevant portion of the Lim, 
Act of the Junagadh State being Art. 145 
of Act I of S. 1954 (1898) and the Amending 
Act of S. 1930 (1934). Under the first Act 
six years’ period was prescribed for execu- 
tion of a decree. Under the Amending Act 
that period was curtailed to three years. 
In order to prevent hardship, the proviso in 
the amending Act gives six months’ time 
in respect of decrees for which the period 
of limitation was thus curtailed. On the 
proper construction of both the Acts, the 
. execution of this decree would be barred, 
according to the law of Junagadh, after 
' three years. There is no evidenceon record 
to show that a further extension of time was 
available to the plaintiff. Assuming theres 
fore that the decree of the Huzur Adalat 
“ Court of the Junagadh State was not 
capable of being executed in Junagadh 
when this suit was filed, the question ree 
argued was whether asuit founded on such a 
decree is barred by limitation. Article 117, 
Lim, Act, deals only with the period of 
limitation. Itdoes not create a right to sue. 
16" is, however, recognized in India that a 
foreign judgment itself forms a cause of 
action and a suit can therefore be based 
- on it, In Halsbury’s Laws of England, 
: Vol. VI, (Edn. 2), Art. 380, p. 394 it is 
stated : 
’ “+ + 2 » « the judgment in personam of a 
_ foreign Court of competent jurisdiction condemn- 


ing one of the parties to the paymentof a sum 


oF money constitutee a good cause of action in Eng- 
an ay A 


Having regard to the clear terms of ` 


(11) 431 A 108; 34 Ind. Cas. 69; A IR 1916 PO 
147; 43 0990; 4A LJ 527; 20 O W N 866; (1916) 1 
_ M W N 403; 18. Bom. L R 509; 24 QLJ67; WM LT 

29; 3 L W 553; 31 M L J 248 (P.O) 2... 
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Art, 117, the period of -limitation for a suit 
on such a foreign judgment is six years. 
I have already discussed: previously the 
reasons why this Court should not consider 
the question whether the execution of thig 
decree is barred by the law of limitation 
in Junagadh. Having heard Counsel again, 
I adhere to the view which I have previ- 
ously expressed in the interlocutory judg- 
ment. In Jatindra Nath v, Peyer Deye 
(11) the plaintif had brought the suit for 
Specific performance of an agreement tosell 
a mortgage decree and which decree was to 
be duly transferred to tke defendant,- 
Before assignment, the decree, however, be- 
came time-barred, and the defendant 
refused to take it. Their Lordships of the 
Privy Council came to the conclusion, as 
a question of fact, that the plaintiff had 
agreed to assign to the defendant a decree 
which was capable of execution, and that 
until assignment, there was an obligation 
on the plaintiff as vendor to keep the 
decree alive, Therefore, when execution of 
the decree became barred by limitation, 
the plaintiff was asking for specific pere 
formance by the defendant of an agreement 
which he was himself unable to perform 
and no such relief could be granted. In 
considering the effect of an observation in 
a decision, it is always necessary to bear 
in mind the facts in connection with which 
the judgment was delivered. Having regard 
to the facts of that case it is clear that 
their Lordships were not considering at 
all the question whether a time-barred 
decree could form a cause of actionin a 
foreign Court. Giving all the weight which 
the observation is..entitled to, in my 
opinion, it only means that in the particular 
case the defendant had agreed to buy an 
article which was alive, 4, e. was capable 
of giving him money. when it was trans- 
ferred to him, In the interval by reason 
of the plaintiff's omission it had ceased‘to 
retain that character and therefore the 
relief of specific performance could not be 
granted. Iam unable to read the sentence 
quoted above as meaning anything beyond 
what I have just ‘summarized, In my 
opinion that observation in the judgment 
does not affect the considerations which 
made me hold that the Court is not concerned 
with the question whether the execution of 
the decree in Junagadh is time-barred. 
Issue No. 1 will be found in the negative 
and Issue No. 2 in the affirmative. ‘There 
will, therefore, be a decree for the plaintiff 
against defendant No, 1 as prayed. . ,, 
8. I _ Suit decreed, 
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i PATNA HIGH COURT 
Civil Revision No. 467 of 1989 
January 10, 1940 
DHAV LE, J. ; 
BALJAN SINGH AND CTHERS— 
PETITIONERS 
VETSUS 
RAMRATAN PRASAD AND OTHERS 
— OPPOBITE PARTY 
Co-sharers—Co-sharers kept out of poasession— 
Their right to compensation—Division of profita, 
method of ~Interest Act (XXXII of 1839), interest upto 
date of institution of suit, if can be awarded. ji 


Where the defendants had kept their co-chureis, 


the plaintiffs, out of possession, they are liable to 
pay compensation and a sult by the plaintifis for 
claiming compensation is maintainable. 109 Ind. 
Oas. 747 (1), 150 Ind. Cas. 251 (2) and 168 Ind. 
Oas. 597 (3), relied on, 

In the matter of division of profits between the 
co-sharers, the co-sharer thikadar is entitled 
to more favourable treatment, 51 Ind. Cas. 747 (4), 
referred to: 

Held, under the circumstances of the case that the 
plaintiff co-sharers should get their proportionate 
share out of fifty per cent. ofthe value cf the total 


produce. f 
Under the Interest Act ino interest up to the 
date of the institution of the suit can be awarded. 


O, R. from an order of the Small Oause 
Court Judge, Gaya, dated June 15, 1939. 


Mr. Raj Kishore Prasad, for the Peti- 
tioners. 


Messrs. B. N. Rai and Lal Narain Sinha, 
for the Opposite Party. 


Judgment.—This application in revision 
arises out of a Small Cause Court suit for 
recovery of compensation, corresponding to 
plaintiffs’: proportionate share as joint 
thikadars, in respect of the use and occupa- 
tion of 6 bighas 5 kathas and 12 dhurs 
of bakasht lands. The suit was decreed in 
part by the trial Court,and on behalf of the 
defendants who are petitioners before me, 
several points have been taken. The most 
important point is that the suit was not 
maintainable because there was no exclu» 
sion of the plaintifis as joint thikadars. 
This point does not appear to have been 
raised below, and the learned Advocate for 
the opposite party has referred tothe suit 
“ that was brougat by the plaintiffs against 
their exclusion and was decided in their 
favour in October 1936. In that suit the 
defence was a claim by Sadho Singh, 
defendant No.2 inthe present suit and 
brother of the principal defendant, that he 
had a raiyati settlement in respect of tne 
land in suit under his father or brother as 
among thethikadars. This suit. was decided 
in favour of the plaintiffs. It is plain, 
therefore, that- down to 1936 the-plaintifis 
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were being kept out of the land by their 
under whom Sadho 
Singh had set up a raiyati title. I under- 
stand that the decision in that suit was 
appealed against not only by Sadho Singh 
but also by the present defendant No. 1, 
This was thus clearly a case where the 
defendants had kept their co-sharers the 
plaictifis, out of possession, and were, 
therefore, liable to pay compensation in 
accordance with the principle laid down 
in the well-known decisions in Chandra 
Kishore Chakravarty v. Biseswar Pal (1); 
Shiva Narain Mahton v. Chandra. Sekhar 
Prasad Singh (2), and Dulhin Shyam Sunder 
Koer v. Sheorachan Kuer (8). The contens 
tion that the suit was not maintainable must, 
therefore, be overruled. 

It has also been contended that sugarcane 
is grown in alternate years only and that 
as it was grown in 1342, no sugarcane 
should have been allowed for in 134°; but 
this contention seems to overlook the fact 
that the sugarcane that was grown in 1312 
was reaped in 1343, and in any case I 
understand there is no evidence on the 
record regarding the growing of sugarcane 
in alternate years. | 

The learned Advocate for the petitioners 
has also urged that what should have been 
regarded as available for division between 
the co-sharers was that the frst witness for 
the plaintiffs called the kakimi share of the 


- produce after deducting the raiyati share 


from the total produce, The learned 
Advocate for the opposite party has urged 
that what the witness was speaking of 
related to holding under an arrangement 
between the co-sharers and had no applica- 
tion to cases like the present where one 
set of co-sharers was excluded by the 
others. But even so, we have in Baldeo 
Rai v. Ram Ekbal Singh (4) a case where 
costs of cultivation -and reaping to the 
extent of one-third were allowed in favour 
of a trespasser from where mesne profits 
were recovered, The coesharer thikadar is 
clearly entitled to more favourable treat- 
ment. ‘Taking all the circumstances into 
account, | think that the fairest course in 
the circumstances of this case would be 
to allow to the plaintiffs their proportionate 
share out of fifty per cent. of the value of 


(1) 550 396; 109 Ind. Cas. 747; AI R 1928 Cal, 
216; 32 O W N 291. 
(2) A I R1933 Pat. 616; 150 Ind. Cas. 251; 6 R P 


28. 
(3) AIR 1937 Pat. 235; 168 Ind. Cas. 597; 9R P 
502; 3 B R 449 


a 4 P LJ 301; 51 Ind, Oas, 747; AI R 1919 Pat, 


398 


the total produce, the deduction, offered by. 
the plaintiffs in their plaint being on the 
face of it absurdly low. -~~ 

‘he only other point raised on behalf of 
the petitioners was the question of interest. 
The lower Court awarded interest at 6 per 
cent, and a quarter per annum ‘by virtue 
of the provisions of the Interest Act’; but it 
18 common ground before me that under the 
Interest Act as authoritatively interpreted 
in recent decisiors, no interest up to the 
date of the institution of the suit could be 
awarded in the present case at all. 

The result ic that this application succeeds 
in part as indicated above, namely in 
respect of the amount available for division, 
and as regards interest up to the date of the 
institution of the suit which last must be 
disallowed. 


D. Order accordingly. 


OUDH CHIEF COURT 
First Civil Appeal No. 43 of 1937 
January 16, 1240 
THomas, O. J. AND RADHA KRISHNA, J. 
Raja SHATRANJE JI— OLATMANT— 
APPELLANT 
versus 


DEPUTY COMMISSIONER, KHERI, 

MANAGER, COURT or WARDs, 
MAHEWA ESTATE—App.iicant— - 
RESP°NDENT o 

U. P. Encumbered Estates Act (XXV of 1934), 
os. 4, 14—A pplication under 8. 4—Properiy which 
applicant has inherited and debts due from that 
property, if can be omitted—Powers of Special 
J P under s.14—Decree under 8. 14—Conditions 
or limitation that money is to be realized from 
certain property, if canbe added—Interest— Power 
under s, 14 (7). 

It ‘is not open to a landlord to escape from the 
effect of the laws of inheritance in view of the pro- 
visions of the U. P., Encumbered Estates Act where 
an application is made under s.4 as distinct from 
s. 49 of the Act, which is confined to the liquida- 
tion of inherited debts only. The Special Judge is 
bound to take into consideration all debts due from 
the applicant or from the immovable properties 
owned by him. It is not open to a landlord to 
omit from his application the property which he 
had inherited from another person and also the 
debt due from that property. [p. 400, col. 1.) 

Under s. 14 in the matter of determining the 
amount due, the Special Judge is vested with the 
same powers and has to follow the same principles 
which an ordinary Court has when a suit would 
have been maintained but for the provisions of the 
U. P. Encumbered Estates Act, and further tha 
only jurisdiction of the Special Judge isto passa 
simple money decree for the amount determined by 
him.. He has, while passing a. decree under s. 14, 
no jurisdiction to put any conditions or limitations 
upon how or from which property that money is 
to be realised, He cannot in passing a decree for 
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the amount due puta condition that- the actual 
liability of the landlord will be limited to the extent 
of the transfér value of the mortgaged property 
which might be fixed by the Oollector. [p. 400, 
cols, 1 & 2, 

Under cl. (7) of s. 14 the Special Judge has dis- 
cretion to allow future interest at a ‘rate not greater 
than the maximum rate, [p.'401, col. 1.] 


F. O. A, against the order of the Special 
Judge, First Grade, Kheri, dated January 
22, 1937, 

Messrs. M. Wastm and Ali Hasan, for 
the Appellants. - ; 

Mr. H. S. Gupta, Govt. Advocate, for the 
Respondents. , 


Judgment.—This is a creditor's appeal 
against a decree passed by the Special - 
Judge, First Grade, District Kheri, under 
8. 14, of the U.P. Encumbered Estates Act. . 
The.decree for the amount claimed by the 
appellant was passed in the following 
terms : TE 

“I decree the claim for Rs. 2,09,087 with future: 
and pendente lite interest at Rs, 3-12-0 per cent, per 
annum till payment. The actual liability: of the 
landlord will, however, be limited to the extent of 
the transfer value of the mortgaged property which 
might be fixed by the Collector, The claimant will 
get costsfrom the applicant on contested seal 
on Rs, 25,000. The applicant will bear his own costs.” 


The applicant’s contention is that in 
passing @ decree under s. 14 of the U. P. 
Encumbered Estates Act, it was not open 
to the’ learned Special Judge to put down 
a limitation to the effect’ that the actual 
liability sof the landlord will be limited. to 
the extent of the transfer value of the 
mortgaged property. 7 

The facts giving rise to this appeal are 
that on October 11, 1997, one Sitla Bakhsh. 
and his son Thakur Bankata Singh, minor 
under the guardianship of his mother 
Thakurain Ohampa Kuar, executed a pos- 
Sessory mortgage deed for a sum of. 
Rs. 1,10,000 in favour of Maharaj Kunwar 
Sardar Singh. The mortgage was for ten 
years. It was stipulated that if the morte 
gagors failed to redeem after the period 
fixed, then the mortgagee was competent to 
have the mortgaged haqiat foreclosed in ` 
lieu of his entire demand. The details of 
consideration are given in the deed as well 
as inthe judgment of the lower Court, 

The property covered by the deed was 
17 biswas and 74 biswansis of village 
Mathnan, comprising the entire mahal of 
Uma Shankar Singh, 

On December 23, 1927, the mortgagors, 
transferred the equily of redemption in 
favour .of Rani Bhuvaneshwari Devi, the 
second wife of Thakur Jai Indra Bahadur 
Singh, the taluqdar of the Mahewa Estate, 
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which is under the 
the Oourt* of Wards. 
said Rani died and Thakur Jai Indra 
Bahadur Singh succeeded to her properties. 

On September 30, 1935, the Daputy Com- 
missioner as Manager of the Oourt of 
Wards, Mahewa Estate, applied under s, 4 
of the U. P. Encumbered Estates Act pray- 
ing for the benefit of 
that Act. 
` The Court of Wards omitted to mention 
the mortgage debt mentioned above and 
the property mortgaged thereunder in its 
application under s. 4 of the Act. On 
March 4, 1936, the appellant as the trans- 
feree from the mortgagee put in a claim 
under s. 10, of the Act giving the particu- 
lars of the mortgage debt due to him and 
the property mortgaged thereunder. A 
decree for a total amount of Rs. 2,09,087 was 
claimed. The Court of Wards on November 
17, 1936, fled a reply to the claim of the 
appellant. The particular plea with which 
we are concerned in this appeal was that 
Rani Bhuvaneshwari Devis liability was 
confined to the value of the mortgaged 
property and that thesaid value came to 
Rs. 24,164-12-3 at a fair market rate. It 
was further stated that the petitioner had 
no objection to village Mathnan being 
treated as the property of Thakur Jai 
‘Indra Bahadur Singh subject tothe condi- 
tion that neither Thakur Jai Indra Bahadur 
Singh personally, nor any of his properly was 
liable for the debt. The learned Counsel for 
the Court of Wards made an oral statement 
also practically to the same effect, 

“ The trial Court passed a decree in terms 
which have been set forth above and this 
is an appeal against that decree. 

` The U.P. Encumbered Estates Act was 
passed to provide for a relief of the encum- 
bered estates in the United Provinces. Tne 
‘word “debt” is defined in s. 2 (a) as in- 
cluding any pecuniary liability excepting 
a liability for unliquidated damages. The 
debt may bea private debt or a public 
debt, which are again defined in cls. (b) and 
(e). UOnders.4of the Act an application 


superintendence of 
In June 1933, the 


can be made by any landlord who is per-. 


sonally subject to or whose immovable 
property or any part thereof is encumbered 
with private debts, Onthe death of Rani 
Bhuvaneshwari Devi the immovable pros 
perty covered by the mortgage and belong- 
ing to her came tobe owned by Thakur 
Jai lndra Bahadur Singh. In the applica- 
tion the Court of Wards had to state the 
amount of all private debts as also public 
debts; whether decreed or undecreed and 
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whether due from the ward personally or 
from the immovable property owned by 
him. 

Under s. 8 the Special Judge is autho- 
rised to call upon the applicant to submit 
to him within a period to be fixed 
by him a written statement containing 80 
far as may be practicable— 

ta) full particulars respecting the public 
and private debts to which the landlord is 
subject or with which his immovable pro- 
perty or any part thereof is encumbered ; 

(b) the nature and extent of the landlord's 
proprietary rights in land ; 

(c) the nature and extent of the landlord's 
property which is liable to attachment and 
sale under s.60 of the Oivil P. U. V of 
1908, exclusive of his proprietary rights in 
land, and 

(d) the names and addresses of his cree 
ditor, so far as they are known to, or can 
be ascertained by, the applicant. 

Under s. 9, the Special Judge is bound 
to publish a notice in English in the 
Gazette upon all persons having claims in 
respect of private debts both decreed and 
undecreed against the person or the pros 
perty of the landlord by or on whose 
bebalf the application has been made under 
5. 4 to present to the Special Judge, within 
three months from the date of the publica- 
tion of the notice,a written statement of 
their claims. 
` Section 10 provides for the Particulars 
“which a claimant referred to in 38.8 ig 
required to set forth in his written state- 
ment ands, 11 (2} Jays down that any 
person having any claim to the property 
mentioned in the notice published in 
accordance with cl. (1) of 8, 11, may make 
an application to the Special Judge stating 
his claim and the Special Judge shall 
determine whether the property as specified 
in the claim or any part thereof, is liable 
to attachment, sale or mortgagein satisfac- 
tion of the debts of the applicant, and 
cl. (4) laya down that the order passed by 
the Special Judge under this section shall 

be deemed to be a decree of a Oivil Court 
of competent jurisdiction. 

Section 13 lays down the penalty against 
a creditor claimant who fails to make his 
claim inthe manner required by the Act, 

Thus it is clear that when an application 
is made unders.4 by a landlord then a 
claim for all debts due from him or his 
immovable property must be put forward 
and adjudicated upon. 

The learned Govt. Advocate, who appeare 
ed for the. respondents, argued that it waa 
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oren toa landlord to omit from his appli- 
cation the property which he had inherited 
from another person and alsothe debt due 
from that property, In. our opinion it is 
not open to a landlord toescape from the 
effect of the laws of inheritance in view of 
the provisions of the Act which we have 
set forth above. We are of opinion that 


where an application is made under s. 4,- 


as distinct from 8.49 of the Act, which is 
confined tothe liquidation of inherited 
debts only, the Special Judge is bound to 
take into consideration all debts due from 
the applicant or:from the immovable proe 
perties owned by him. 

After an application to obtain the benefit 
of the U. P. Eocumbered Estates Act has 
been made, the procedure fcr the disposal 
of that application is divided into two 
distinct and separate parte, Chapter IV 
lays down the manner of proof of debts 
and the procedure of Special Judge. 
Chapter V lays down the procedure of 
execution of decrees and liquidation of 
debts. The ascertainment and determina- 
tion of debts due from the landlord is thus 
reserved forthe Special Judge and the 
Collector has been given exclusive jurisdic- 
tion- as tothe liquidation of debts found 
due by the Special Judge, By 8. 14, with 
which. we are concerned in this appeal, the 
Special Judge is directed by an order in 
writing to fix a date for enquiring into the 
claims made in pursuance of the notice 
published in accordance with s. 9, By 
cl. (2) of that section the Special Judge is 
directed .to determine the amount, if any, 
due from the. landlord to the claimant on 
the date of the application under s. 4, and 
by cl. (4) of that section in examining 
each claim the Special Judge has and 
exercises al] the powers of the Oourt in 
which a suit forthe recovery of the money 
due would lie and has to decide the ques- 
tions in issue on the same principles as 
those on which such Court would decide 
them subject to certain provisions relating 
tothe amount of interest to be allowed, As 
soon as the amount due for principal and 
interest has been determined, the Special 
Judge under cl. (7) ofs, 14 is directed to 
pass a simple money decree for such 
amount together with costs which he may 
allow in respect of proceedings in his 
Court or of proceedings in any Oivil Oourt 
stayed under the provisions of the Act 
together with pendente lite and future 
interest ata rate not greater than the 
rate specified in s. 27. It may be noticed 
here -that under s. 14 in the matter of dee 
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termining the amount due,. the Special 
Judge is vested with thesame powers and. 
has to follow the same principles which an. 
ordinary Court has when a suit would have 
been maintained but for the provisions of 
the U. P. Encumbered Estates Act, and. 
furtker the only jurisdiction of. the Special 
Judge is to pass a simple money decree for 
the amcunt determined by him. He has, 
while passing a decree under s. 14, no. 
jurisdiction to put any conditions or limita- 
tions upon how or from which property 
that money is to berealised. Our view is, 
strengthened by the language of s. 18, 
which lays down that the effecs of a decree 
by a Special Judge under s.. 14 shall be to 
exlinguish the previously existing rights,. 
if any, of the claimant, tcgether with all 
rights, if any, of mortgage or liea by which. 
the same are secured and, where any 
decree is given by the Special Judge to 
substitute for those rights a right to recoe 
ver the amount of the decree in the manner 
snd to the extent hereinafter prescribed. 

In the present case the learned Special 
Judge has in passing “a decree for the 
amount due to the appellant put a condition 
that the actual liability of the landlord 
will be limited to the ‘extent of the transfer 
value of the mortgaged property which 
might be fixed by the Collector. In our 
Opinion in doing Bo the learned Special 
Judge hasexceeded the jurisdiction vested 
in him by-law. ni 

Our atiention was drawn tos, 16 of the 
U. P. Encumbered Estates; Act which 
directs the Special Judgeto rank all debts 
for pricrity. It is argued that under cl. (4) 
of that section in mentioning “Other secur- 
ed debts” theSpecial Judge is authorised 
tomention the debt due to the appellant as 
also the fact that it shall be realised only 
from the mortgaged property and no other, 
Our attention is alsodrawn tothe proviso ` 
to s. 49, as added by the U. P. Encumbered 
Estates (Amendment) Act, 1939. The learns 
ed Counsel for the appellant urges that it is 
not open tothe Special Judge to incorporate 
in the ranking order under s.16 any such. 
condition as is contended for by the learned 
Govt. Advocate. He further contends that 
the provisoto s. 49, is limited in its appli- 
cation to cases where an application was 
originally made under s. 49, and has no 
application toa case where an application 
was initially made under s. 4 of the Act. 

Werefrain from expressing any opinion. 
on these two contentions raised by the 
learned Govt, Advocate, firstly because in 
our opinion the stage for passing a ranking 
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order under s. 16, has notyet arisen and 
secondly because we think that the proviso 
at the end of s. 49, is applicable to the 
stage of liquidation which is reserved by 
Chap. V for the Collector and with which 
the Special Judge has nothing to do 

Lastly, the appellant’s learned Counsel 
challenged the order of costs passed by the 
lower Court and further claimed future 
interest at a higher rate than allowed by 
the lower Court. Under s, 14 (7) the ques- 
tion of costs is entirely within the discre- 
tion of the Special Judge. The only amount 
in dispute was Ks. 29,000 between the 
parties and on this amount costs were 
allowed to the appellant on contested scale. 
We find no reason to interfere with the 
order of the lower Court in respect of 
‘costs. 
` “AB regards interests it is admitted that 
41 per cent, is the maximum rate that can 
be allowed by the Special Judge on the 
‘amount determined as due to the claimant. 
Under el. (7) of s. 14, the Special Judge 
has discretion to allow future interest ata 
rate not greater than that rate. The learned 
‘Special Judge allowed 3? per cent, in the 
exercise of his discretion and wesee no 
Teason in the present case to interfere with 
it. The ccntentions of the appallant in 
respect. of costs and future interest are 
‘disallowed... 

In the result we allow 
‘order thatthe words “The actual liability 
of the landlord will, however, be limited to 
the extent of the transfer value of the 
mortgaged property which might be fixed 
bythe Oollector” will be deleted from the 
‘decree. The rest of the decree will stand. 
As regards costs of this Court, we order 
that the appellant will get costs on 
Rs. 24,164-12-3 which according to the res- 
pondents, isthe market value of the pro- 
perty to which the claim of the appellant 
should have been confined; and the rese 
. pondents will get costs on Rs. 2,570 which 
“was the valuation of the relief covered by 
grounds Nos. 4 and 5 disallowed by this 
Court. The order of the lower Court as 
regards costs of that Court will stand. 


D. Appeal allowed. 
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= PATNA HIGH COURT 
Civil Revision Petition No. 403 of 1939 
January 5, 1940 
DHAvLE, J. 
CHANDRAWATI DEBI anp OTHERS— 
PETITIONERS 
versus 3 
NANDKISHORE PRASAD AND ofazRs— 
OpPPCs1TE PARTY 

Bihar Money-Lenders (Regulatton of Transactions) 
Act (VII of 1939), s. 7—Applicability—Mortgage suit 
—Preliminary decree passed and confirmed on appeal 
before passing of Act—Section,tf applies. 

The passing of the final deeree in a mortgage 
suit does not involve the determination of any 
amount of interest for the period preceding the 
institution of the suit at all, andthe preliminary 
decree becomes binding on the parties when it 


-is confirmed on appeal. 


The words in 8. 7, Bihar Money-Lenders (Regula- 
tion of Transactions) Act, 1939, “notwithstanding 
anything tothe contrary contained in any other law 
or in anything having the force of law or im 
any agreement,” have little to do with the law 
of procedure; ands. 7 has no application in a cage 
where the preliminary decree in a mortgage 
suit was passed in 1930 and confirmed on appeal 
in 1937 and it is only the final decree (which is 
controlled by that preliminary decree in respect of 
the amount of the interest) that has remained -to be 
passed. 


C. R.P. from an order of the Mansif of 
Chapra, dated May 23, 1939. 


Mr. Raj Kishore Prasad, for the Peti- 
tioners. 


Mr. Jaleshwar Prasad, for the Opposite 


. Party. 


Judgment.—This is an application in 
revision by certain defendants in a morte 
gage suit. The preliminary decree was 
passedin August, 1936, and was confirmed 
on appeal in November 1937. When in 
May, 193s, the mortgagee applied for a final 
decree, the petitioners in January, 1939, 
raised objections under the Money- 
Lenders Act. On May 23, 1939, these 
objections were overruled by the lower 


‘Court. < 


The only point that has been urged before 
me is that the lower Court ought to have 
applied s.7 of the Bihar Money-Lenders 
(Regulation of Transactions) Act, 1939. 
This section provides that 

“Notwithstanding anything to the contrary con- 
tained in any other law or in anythiag having 
the force of law or in any agreement, no Oourt 
shall, in any suit brought by a monsy-lender 
before or after the commencement of this Act in 
respect of a loan advanced before or after the 
commencement of this Act or in any appeal or 
proceedings in revision arising out of such suit, 
pass a decree for an amount of interest for the 
period preceding the institution of the sult, which, 
together with any amount already realised as 
interest through the Qourt or otherwise, is greater 
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than the amount of loan advanced, or, ifthe loan 


is based on a document, the -amountof loan men- 
tlonedin or -evidenced by such document.” 


The contention of the learned Advocate 
is that a mortgage loan is a loan within 
the meaning of the Act (see s. 2 (f)), that 
a suit doesnot end with the decree passed 
by the trial Court, s. 2 (k); and that under 
the explanation to s. 2 (9) of the Oivil 
P.O. a suit cannot be said to be com- 
pletely disposed of when all that has 
happened is that a preliminary decree has 
been passed. It must be conceded that 
the suit out of which this application in 
Tevision arises was a pending suit; but 
the prohibition against passing a deoree for 
an amount of interest ‘for the period pre- 
ceding the institution of the suit which 
together with any amount already rea- 
lised as interest is greater than the 
amount of loan advanced can only operate 
at the time appropriate for passing a 
decree for any interest at all. In mortgage 
Suits the appropriate time isthe prelimi 
nary decree. It is true that the suit will 
remain pending until a final decree is 
passed ; but the final decree is entirely 
controlled by the preliminary decree and 


‘merely works out the arithmetical results 


of the preliminary decree minus any pay- 
ments that may be made.by the debtor 
Subsequent to that decree. The passing 
of the final decree does not involve the 


‘determination of any amount of ‘interest for 
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the period preceding the institution of the 
suit atall, and the preliminary decree in the 
present case became binding on the parties 
When it was confirmed on appeal long 
before .the passing of our first Money 
Lenders Act. The learned Advocate has 
laid stresson the opening words of the 
Section “Notwithstanding anything to the 


contrary contained in any other law or in 


anything having the force of law or in 
any agreement.” These words, however, 
have little to do with the law of procedure; 
and it seems tome perfectly clear that 
B. 7 has no application ina case like the 
present where the preliminary decree was 
passed in 1936 and confirmed on appeal in 
1937 and it is only the final decree (which is 
controlled by that preliminary decree in 
respect of the amount of the interest) that 
has now to be passed. 

‘The result is that this application must 
be: dismissed with costs: Hearing-fee one 


gold mohur. 
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NAGPUR HIGH COURT. : ; 
Full Bench 
Oriminal Reference No. 125 of 1938 ` 
March 31, 1939 f 


STONE, O. J. GRILLE AND 
Bose, JJ. 


DATTATRAYA SADASHIV KARVE 
AND ANOTHER—ConviotTs 


versus A 
EMPEROR—OpròsITE Party 


Criminal Procedure Code (Act V of 1898), ss; 307, 
423 (2)—Verdict of jury, if final on all questions 
of fact—Verdict being one which reasonable, sensible 
or prudent man could reack—High Court, when can 
tnterfere—Whole case is opened up when reference is 
made—Case submitted under s. 307—S, 423 (2), if comes 
into play—Criminal trial—Jury and G8Sessor3s—y 
Distinction—Findings of jury on question of fact 
in case arising under Chap. XXXIII, if final... 

Per Stone, C. J. and Grille, J.—In a reference 
under s. 307, Oriminal P. . O., the verdict of the 
jury cannot be regarded as final on all questions 
of fact whether for or against the accused. 

[Oase-law reviewed:] 


Per Bose, J.—When a tribunal (the jary) has 
been invested with exclusive jurisdiction to deter- 
mine certain matters, and when it does its duty . 
strictly in accordance with law, its conclugiong 
cannot be brushed aside simply because another 
authority not invested with jurisdiction to enter 
into-the facts comes to another conclusion: Oòù- 
sequently. the verdict of the jury is to, be regarded 
as final on all questions of fact, whether ‘for: ior 
against the accused, In a reference under s. “307 
provided it is understood that s. 423. (3) permits 
the High Uourt*to' alter or reverse a verdict which 
it considers to be perverse. : 


“Per Stone, C. J. and Grille, J—The High Oouit 
‘can. Interfere when the verdict on the facts- is one 
which reasonable, sensible or prudent. men could 
conceivably reach, ifit takes a diferent view of 
the evidence, It can interfere when the verdict is 
preverse but it ought not todo so unless it ig 
preverse. |p. 411, col. 1.] oe : 

Per Bose, J.—But not only ought it not to. do'so 
when the verdict is not perverse but it “Has no 
power to do sounder the law. , 

Per Stone, C. J. and Grille, J.—The whole case is ' 
opened up when a reference 1s made so as to enable 
the High Oourt to reach independent conclusions 
of its own on the evidence, ‘the submission makes 
the transition stage. [idid.] 

Per Bose, J.—The High Court must decide, in 
the first instance, whether the verdict ig perverse 
or not and the whole case is opened up to the 
extent that it is necessary to entble it to reach ; 
such a conclusion, tut ıt cannot reach its own deci- 
810n on the facts unless and until it comes to the 
conclusion that the verdict was perverse or that it 
otherwise militates against the provisions of 
B, 423 (2). 


z 


The word “ verdict” is not confined to the ulti- 
mate conclusion of guilty or not guilty but may 
embrace other things as well. The sense ia 
which it is used in s, 423 (2) relates to 


decision of the majority and it does not embrace 


” 


the final | 
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-tho opinion of the minority. But the word 
“ “ opinions ” cannot possibly be used in that sense 
- in s. 307 (3) for clearly the High Court is entitled 
to take into consideration not merely the opinions 

. of the majority but also those of the minority : 
and where the jury as a whole, or any individual 
juryman, has chosen to give a reason or to indicate 

ethe grounds on which the conclusion is based, then 
the High Court is bound to consider those opinions 

: a8 ‘well. 

‘Per Stone, C. J. and Grille, J.—The Court to which 
the case is submitted is not hearing an appeal 
though 1t has the powers of an Appellate Oourt. 

- There is nothing to appeal ‘from. There has been 

-no judgment passed. There has been no verdict 

. accepted. There has been no judgment based on that 

“verdict, The Court on the hearing of asubmitted case 

-~is free to acquit or convict without its being 

«necessary to alter or reverse any verdict. It can- 
not, however, acquit or convict without considering 
the jury's opinion. It hasto give that opinion in 

“its proper form unaltered and unreversed proper 

. weight but it can leave an opinion which, if accept- 
ed,. would amount to a verdict of acquittal com- 

|” pletely untouched and still convict and vice versa, 

“As that tribunal is not concerned with the altera- 
tion‘or reversal of a verdict (which alteration or 

-Teversal is not a necessary step before it can pro- 

ceed to its conclusion) s. 423 (2) does not come into 
play. [p. 413, col. z.) 

“Per Boge, J.-The verdict of the jury remains its 
verdict even when the matter is before the High 


‘Oourt and notwithstanding the-fact that it-has not © 


_ been accepted by the Sessions Judge. There is 
- nothing. in the Uode which states or suggests that 
_the verdict springs into existence as 9 verdict only 
when it is' accepted by the Sessions Judge and 
that until. then'it is only a pious expression of 
,Opinion on the part of the jury. é 

Per Niyogi and Bose, JJ.—(1n order of reference)— 
“The assessors try nothing and decide nothing : they 
merely assist the Judge. The jury, on the other 
hand, actually try the matters with waich they are 
entrusted. They are invested with a status akin to that 
of the Judge himself, The fundamental conception 
“underlying all jury trials is that the jury are there 
actually to try the case and not merely to aid the 
Judge in arriving at a conclusion. They are in- 
vested with a special status and given special 
. powers, and the ultimate responsibility for all 
decisions within their sphere is meant wo be theirs 
and theirs alone. No cnarge is delivered to the 
assessors on the contrary, the Judge is given a 
discrefion to “gum up” the évidence for the pro- 
secution and the defence or not as he thinks iit. 
It is not obligatory. No question about segrega- 
‘tion arises and the Judge is not bound to con- 
form to the opinion of the assessors. He has not 
got anything like the same freedom of actionin 4 
jury trial, 1f he agrees with the verdict, then of 
course no difficulty arises but if he disagrees, 
then his hands are very considerably tied. In the 
‘first place, he has no powers of acquittal or con- 


viction or even of ordering fresh trial, He can 
only ‘‘ submit the case” tothe High Uourt. But 
even this he cannot do merely bevause he dis- 


agrees. He has tobe “ clearly of opinion that it 
is necessary for the ends of justice" to submit the 
case. |p. 4Ue, col. L] 

‘The Sessions Juuge has not been given liberty to 
disagree on any point that be thinks bt out only 
when, in his opinion, the Jury have uot discharged 
their functions accerding by law, that isto say, be 
must accept the limitawons which the law has 
placed upon his powers and functions by ss, 298 
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and 299. It 1s only when; in his opinion, “no rea- 
sonable jury,” could have reached their conclusion, 
that he is permitted to disagree, and even then, he 
ig not expected to make a reference unless he i8 
“ clearly of opinion that if is necessary for the 
ends of justice.” [p. 411, col. 1.} 

Obiter per Niyogt and Bose, JJ, in order of refer- 
ence.~-In a case arising under Ohap, XXXIII, Ori- 
minal P, O., the finding ofa juryona question of 
fact cannot be treated as final. 


Or. Ref. referred to by the Additional Sese 
sions Judge, Buldana, dated March 19, 1938. 


Niyogi and Bose, JJ, (November 29, 
1936), —This is a reference under s. 307 of 
the Criminal P. O. which relates to two 
persons Karve and Suradkar against whom 
a verdict of not guilty has been returned 
by the jury in a trial for criminal conspira- 
cy under s. 120-B of the I. P. O. They were 
tried along withthe appellants in Crimi 
nal Appeals Nos. 105, 106 and 112 of 1983 
for entering into a criminal conspiracy to 
embezzle the funds of the Buidana Muni- 
cipaliiy during a certain period. All five 
are members of the Municipal staff. The 
appeals will bedealt with separately as 
they involve totally different considerations 
even though they arise outof the same 
set of fact and out of the same trial. 


In this reference we are met at the oute 
set with a difficulty regarding the powers 
of the High Court in dealing with a refer- 
ence of this kind, and we find it impossible 
to dispose of the reference until this 
difficulty bas been authoritatively resolved. 

The diffculty arises out of a conflict 
between the decision of a Division Benca 
of this Court in Sakhawat v. Emperor (1) 
and an obiter in Dattu Deoman v. Emperor 
(2;0n the one hand, and Emperor vy, 
Kankaya (3), Ramadhin Brahman V. Ems- 
peror (+) and James Dowdall v. Emperor 
(5) «decided by two J udges) on the other. 
"he difference between tnem is this. Ac- 
ecrding to the earlier rulings the verdict of 
a jury on facts cannot be upset in appeal 
whether for or against an accused person 
unless it is “perverse or “patently wrong” 
or “manifestly wrong’, whereas the latest 
Division Bench holds that the whole case is 


(1) IL k (1937) Nag. 277; 167 Ind, Oas. 61; 19 N 
L J 320; AL R 1937 Nag. 50; 9R N 163; 38 Cr, 
LJ 330. 

(2) AIR 1937 Nag. 33; 167 Ind, Oas. 241; 9 R 
N 170; 38 Or. LJ 355. 

(3) 22 N L R 42; 95 Ind, Oas. 309; A I R 1926 
Nag. 309; 27 Or. L J 773. 

wj A L R1929 Nag. 36; 112 Ind, Oas.5Łł; 29 Or. L 


J 93. 

(0) 31N L R215 Sup; 162 Ind, Oas. 480; A IR 
1936 Nag. 103; 37 Or. L J 607; 8 R N 262; (1936) 
Or, Qas. 605. 
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` Opened up to the High Court on a refer- 


ence and thatit can then cometo an in- 
dependent-conclusion onthe factsin the 
same way asit doesin any other appeal 
which is permissible on facts, that is to 
Say; that the High Court is not bound by 
the verdict ofthe jury if it happens to 
differ from their appreciation of the evid- 


_ 6née, . 
“The exact meaning of these phrases may. 


be, andin fact is, open to considerable 
argument, but there can be no doubt that 


“the genera] idea hitherto has been to regard 
-the verdict of the jury as final u pon all 
. questions of fact unless it can be attacked 


. upon one of the grounds enumerated in 


_ it can make no difference. 


8. 423 (2). That is to say, the powers of the 
High Court in a reference under s. 307 have 


- hitherto been regarded as coextensive with 
148 powers in an appeal from an acquittal- 


or a conviction when the trialis by jury. 


- But the latest decision of this Court, name- 


ly Sakhawat v. Emperor (1) radically 
alters this fundamental conception and 


-holds that the High Court’s powers are the 
. same asin any other 
Tesult thatthe fact that the trial was by 


appeal, with the 
jury can virtually be ignored; at any rate, 

This, in our 
OPIA issuch a radical departure from 
what we regard as well-established legal 
principles relating to jury trials that with 


the utmost respect we are unable to agree; 


and in any case in view ofthe conflict of 


. decision, we consider it desirable that the 


matter should be settled by a Full Bench, 
This is particularly go asthe Madras and 


. Allahabad High Courts have also made ree 


ferences to Full Benches: unfortunately with 
differing results. 


_ But before we examine these and other 


_Tulings we will attempt an analysis of the 


Code, because ultimately the decision 


must rest on an interpretation of its pro- 


‘by a 


Visions. 
It will be seen that the Code conteme- 


.plates several different modes of trial and 


invests the Court with widely different 
powers in respect of each. There are trials 
Judge alone, and trials by a 
Judge sitting with assessors, as well 
as by a Judge anda jury. There are in 
addition trialsof European British subjects, 
both with the aid of juries and also with- 
out. 

We will omit all reference to summons 
‘and warrant cases and to summary trials 


‘because their procedure is not helpful as a 


means of comparison, except to say this: 
the Judge (or Magistrate to be more accu: 
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rate}, is given full power to decide both 
questions of law and of fact and either to 
convict or to acquit. : 

In Sessions‘ trials, tkere have to be 
either assessors ora jury, and in certain 
trials the same persons can act as jurors 
in respect of certain charges and as asses- 
sors in respect- of others. [Secticn 269 (3).] 
But there is a clear cut distinction between 
their powers. The proviso tos, 272 for 
instance states: “the same jury may try, or 
the same assessors may aid in the trial of” 
Here therefore at the outset we find that 
the assessors try nothing and decide noth- 
ing: they merely assist the Judge. The 
jury, on the other hand, actually try the 
matters with which they are entrusted. 
They are invested with a status akin to 
that of the Judge himself...The same 
difference in language is carried through 
other sections of the Oode. See Tor ine 
stance ss, 268, 269 (3), 284, 284A, 205, 297, 
309, 310, 446 and especially s. 267 which 
states that “alltrials under this Ohapter 
before a High Court shall be by ` jury.” 
Reference even to the Judge is omitted. 
We stress this to show that the fundamental 
conception underlying all jury trials is 
that the jury are there actually to try the 
case and not merely to aid. the Judge in 
arriving at a conclusion. They are invested 


‘with a special statue and given special 


powers, and the ultimate responsiblity for 
all decisions within their sphere is meant 
to be theirs and -theirs alone. Be E. 
One important effect of this is that when 
the triallasts for more than one day, the 
Judge has to consider under s, 299 whether 
the jurors shallbe allowed to go to - their 
respective homes or whether they shall: be 
kept together under the charge of an officer 
of the Court, ued 
Sections 298 and 299 define the respective 
functions of the Judge and jury and s. 297 
directs the Judge to “charge the jury”, 
while s. 300 states that “no person other 
than a juror shall speak to, or hold any 
aana piers with” any member of a 
jury after the charge. 
i Gaines this ja s. 309 which deals 
with assessors and the fundamental nature 
of the difference at once becomes evident. 
No charge is delivered to them; on the 
contrary, the Judge is given a discretion 
to “sum up” the evidence for the prosecu- 
tion andthe defence or not'as he ‘things 
fit. It isnot obligatory. No question about 


. segregation arises and the Judge “is not 


bound toconform to the opinion of. the 
assessors,’ He has not got anything like 
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-© the same freedom of action in a jury trial. 
If he agrees with the verdict, then of 
course no difficulty arises butif he dis- 
agrees, then his hands are very considerably 
tied. ` 

In the first place, he has no powers of 
‘acquittal or conviction or even of ordering 
a fresh trial. -He can only “submit the 
case’ to the High Court. But even this he 
cannot do merely because he disagrees, 
He has to be “‘élearly of opinion tlLat it is 
necessary for the ends of justice” to submit 
the case. 

We have been at pains to stress these 
fundamental differences because one of the 
Nagpur decisions states that the Judge 
has aduty to “exercise his independent 
judgment” and not to “surrender his in- 
dependence to the jury”, With that of 
course we agree provided it is understood 
that the sphere of his independence is 
strictly limited. As we havetshown, he 
cannot submit the case merely because he 
disagrees; other conditions have to be 
‘fulfilled as well. Therefore to that extent 
he has got to surrender his independence 
of judgment, if indeed it can be called a 
surrender when he is not invested with the 
powers, and once that is conceded, then 
the only question which remains is to what 
extent. That there is no real surrender 
is clear from ss, 298 and 299 which define 
the respective functions of the Judge and 
the-jury. They do not overlap. The point 
we desire to emphasise at the moment is 
that the Judge's powers and consequently 
his “independence of judgment” are not 
absolute but are very considerably fettered; 
also to stress that he has no more right to 
usurp the functions of the jury then they 
have to usurp his. 


What then of the High Court? Are the 
samesprinciples to guide it as well? If it 
16 to act Just as any other Appellate Court 
with the wholecase opened up before it, 
then these stringent conditions placed by 
the Legislature in the very forefront of a 
reference as Conditions precedent to the 
entertainment of a reference are at once 
relegated tothe position of a mere certifi- 
cate, such for instance as the one required 
for a Letters Patent Appeal. We can 
hardly think that that was the intention of 
the Legislature. ` 


We turn next to s, 307 (3) which is the 
erucial section. It states that : 

“In, dealing with the case so submitted, the High 
Court may exercise any ofthe powers which it may 
exercise on appeal, and subject thereto it shall after 
considering the entire evidence and after giving 
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due weight tothe opinions of the Sessions Judge 
and the jury, acquit or convict, eto,” 

Let us examine this clause by clause. 
In the first place there are the words “in 
dealing with the case so submitted.” We 
think this emphasises the fact that the 
Sessions Judge has not gct unfettered ine 
dependence of judgment and that his 
powers of reference are strictly limited. 
We think that this casts aduty upon the 
High Court to see that the conditions pre- 
cedent laid down in subes, (1) have been 
fulfilled, and that we think must mean not 
merely that the certificate was given but 
that it was justified. If we are right in 
this, then it follows that the High Court’s 
powers are as restricted as those of the 
Sessions Judge. 

Next comes the clause “the High 
Court may exercise any ofthe powers 
which it may exercise on appeal.” 
What doesthis mean ? We have been 
at pains tostress that the Code recognises 
widely different types of trialand we find 
that this is so as regards appeals as well. 
All appeals are not on the same footing, nor 
are the powers of the High Court in respect 
ofthem. When, therafore, 8. 307 (3) speaks 
of the powers which the High Oourt “may 
exercise on appeal” which particular type 
of appeal is it referring to? 

Let us analyse this still further. What 
are. the different kinds of appeals and what 
are the differences in the powers of the 
High Court when dealing with them, Bec- 
tion 418 states that : 

“an appeal may lie ona matter of fact as well 
as ona matter of law, except where the trial was 
by jury in which case the appeal shall lie on a 
matter of law only.” 

“The trial was by jury here and therefore 
the only appellate pcwer which the High 
Court possesses in such a Case is to examine 
the case “ona m tter of law only”, Prima 
facie it would seem that when s. 307 (3), 
which deals exclusively with a trial by jury, 
refers to the High Courts powers “on 
appeal” it must mean, in the absenca of 
words tothe contrary, an appeal of the 
type permissible in jury trials. 

Then we come tos. 423 which deals with 
the Powers of the Appellate Court in dis- 
posing of the appeal”. Here again the 
same sharp distinction is made. After 
enumerating the general powers of appeal 
in all ordinary cases sub-s (2) enacts 

“Nothing herein contained shall authorise the 
Court to alter or reverse the verdict of a jury, 
unless it is of opinion’that such verdict is erroneous 
owing to a misdirection by the Judge, or to.a 
misunderstanding on the part of the jury of the 
law as laid down by him,” a 
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‘Now it is important to. observe. that 
the ‘‘verdict.-of the jury” remains its 
verdict .notwitkstanding that the Sessions 
Judge disagrees. That is clear from 
ss. 302, 303. and 307. Therefore when 
the matter comes before the High Court on 
reference, it still has that verdict before it. 
It cannot ignore-it and treat it as if it 
was not there, so clearly that verdict must 
be altered or reversed before the accused 
can be convicted or acquitted as the case 


may be; and s, 423(2) states clearly that 


the High Oourt’s powers on appeal do not 
entitle it to alter or reverse the verdict of 
the jury except in the restricted circum- 
stances enumerated there. If therefere 
the High Court is directed to exercise the 
Same powers as it does on appeal, it cannot, 
we comprehend, touch the verdict unless 
those conditions are fulfilled, 


Now compare this with the trial of 
European and Indian British subjects under 
Chap. XXXIII. Section 446 (2) directs 
that when such a trial is in a Sessions 
Oourt. it shall proceed : 

“as if the accused had required to be tried in 
accordance with the provisions of s. 275, and the 
provisions of that section and the other provisions 
of Chap. XXIII (where s. 307 is to be found), so 
far as they are applicable, shall apply accordingly.” 
, Therefore when the Sessions Judge 
disagrees with the verdict of the jury in 
such cases, he is entitled to submit the 
case tothe High Court as before and the 
High Court is directed to exercise. “any 
of the powers which it may exercise on 
appeal.” But what are those powers now ? 


Are.we to look to s. 423. or are we to look . 


to s. 449 which allows a special kind of 
appeal in these special proceedings? That 
they are special proceedings can admit of 
no doubt, for the heading to that part of 
_ the Code expressly says so. 


` Section 449 (1) states that : 

“notwithstanding anything containedin s. 418 or 
8, 423, sub-s. (2)..... son < .....an appeal may lie to 
the High Court on a matter of fact as well as om 
a matter of law.” 


~ We can hardly think that when such a 
redical difference is drawn between the 
powers citha High Court in appeal in the 
two cases, no corresponding difference was 
intended to be drawn in the case of 
references under s. 307 where the High 
Court is directed to exercise uny of the 
powers it can on appeal, . 

- So far we do not -think there is much 
difficulty. The trouble arises when we 
turn to the following clause in s. 307 (3), 

“ “and subject thereto, it shall after considering the 
entire evidence and after givitig- due weight to the 
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opinions of the Seesions Judge’ and the jury, , 
acquit or convict, etc.” : ya S 

Do the words (italisized) enlarge the 
restricted powers conferred upon the High - 
Court in an appeal from a jury trial? We” 
think not. The key is, we think, to be 
found in the preceding words ; “and 
subject thereto.” : 

Now what do they mean? Olearly they 
are words of limitation and cannot be: 
disregarded; some meaning must be: 
attached to them. The only meaning we 
can think of is that the power to consider 
the entire evidence is subject to the powers 
which the High Court can exercise on’ 
appeal and those powers, as we have seen, 
do not include the right to set- aside or: 
alter the verdict of a jury until certain. 
conditions are fulfilled. When they are, 
then, but in our opinion not till then, ‘is: 
the whole case opened up and the High 
Qourt entitled to consider the entire: 
evidence. oe 

The policy of the Legislature, as we 
envisage it, is to invest juries with special. 
rights and special responsibilities and to 
make their verdict unassailable on questions 
of fact in all cases, except in the-limited. 
circumstances specified in ss. 307:1) and 
493 12), They are not*to be treated ag 
acsessors whose opinion can be disregarded, 
It will be noticed that s. 309 does not 
make it obligatory on the Court even to 
give the opinion of assessors “due weight’! 
We do not mean to suggest that their 
opinions should, in practice, be treated 
with «cant courtesy and their assistance 
brushed aside as altogether valueless, but- 
a judgment which happens to ignore them: 
is not -thereby invalidated; the Judge ‘is 
not expressly enjoined by the Legislature: 


to give their opinions “due weight", as even 


the High Court is in the case of jurors. 
As far as we can gather the object .of- 
holding trials with the aid of assessors.is 
to enable such trials to act as a training, 
field for the Legislature's ultimate atm, 
trial by jury. ` A 

But, however that may be, the intention. 
of the Legielature: as reflected in these. 
provisions of tie Code clearly seems to be, 
that the verdict of-a jury should be invested 
with fnality on all questions of fact and 
that interference should be permitted only. 
when it is erroncous either “owing to a mis- 
drection by the Judge, or to a misunder- 
standing on the part of the jury of the law 
as laid down. by him”, and even then, “not, 
unless the Sessions Judge, is for. reasons. 
to be-reeorded by. him- (reasons. which the 
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High Court can-examine), ‘“‘clearly of thè 
-opinion that. it is necessary.for the ends 
-of justice” to do so. 
_ The latter portion of s. 307 (3) which 
enables the High Oourt to consider the 
entire evidence, etc., does not, as we see if, 
-come into play until the above conditions 
have been fulfilled. [t is only after that 
has been shown that the High Oourt can 
euter into the evidence and either “acquit 
„or convict, ete.” The provision, a8 we 
_understand it, is there to make it clear that 
the High Court is not bound to order a 
_Yestrial in such cases with a fresh jury 
but is entitled to act as ‘it does in all 
` ordinary cases of appeal and to give effect 
to its own unfettered and independent 
judgment “after giving due weight to the 
opinions of tke Sessions Judge and the 
‘jury. But, we again repéat, that in our 
“opinion this position does not arise until 
the other conditions have been satisfied. 
. The words “and subject thereto” become, 
“In our opinion, meaningless on any other 
view,” 
_ Of curse it may be necessary in certain 
cases to scrutinise the evidence, or a 
portion of it, to see whether the law has 
"been misapplied to the facts owing toa 
misunderstanding, but the scrutiny at that 
‘stage is not to enable the High Court to 
reach its own decision but only to enable 
‘it to determine whether there has been 
‘the misunderstanding referred to in the 
Becilon. . 

We turn now to the case-law on the sub- 
“jet, There is a large volume of it,but in our 
opinion the bulk of it merely endeavours 
‘to give effect to the words “misunderstand: 
Ing on the part of the jury of the law 
‘as laid down by him.” They do this in 
various ways. Some say that the verdict 
must be “perverse”, others “patently or 
‘manifestly wrong”, and still others merely 
“erroneous” but we think, with respect, 
“that the underlying assumption throughout 
is that the-verdict is final on facts unless 
‘this is shown and that no question of the 
High Oourt stepping in and deciding the 
case for itself can arise until these con- 
ditions precedent have been fulfilled. 

There may be, and in fact is, room for 
-considerable difference of opinion as to the 
exact meaning of the words ‘“misunder- 
‘standing on the part of the jury of the 
law as laid down by him’: “perversity” 
may not quite express it, nor may 
“erroneous”; we will say nothing about 
that at the moment except this: that 
‘perversity includes wilful. and. deliberate 
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misunderstanding, for a misunderstanding. 
is none the less a misundersianding bes. 
cause it is deliberate or wilful. But. however 
that may be, and whatever, the room for. 
a divergence of opinion as. to exactly when: 
the requisite misundstanding arises, there: 
is, we think, a world of difference between: 
such an approach and one in which the. 
entire case is considered to be opened up 
from the beginning as in any ordinary 
appeal. The two positions are so vitally 
and fundamentally different that we feel 
we cannot decide this reference until we 
know clearly what our powers are, and 
Consequently in view of the conflict to 
which we have referred, and in view of. 
our disagreement with the latest Division. 
Bench decision, we feel that a reference 
to a Full Bench is necessary. - i ed 

The earliest Nagpur decision to which 
our attention has been drawn is Emperor 
v. Kankaya (3). It states that the High 
Court will interfere only when the verdict 
is “obviously perverse or manifestly wrong 
or unreasonable”, and follows three Oal- 
cutta rulings. In the body of the judge 
ment Findlay, O. J. O. states that 

“it seems to me that any number of reasonable 
men might well have declined to accept the evidence 
of the three eye-witness’s." 

Therefore the test he applies, and with 
respect we think itis the right one, is not. 
what the High Court thinks of the evi- 
dence but whether the jury as reasonable. 
men could conceivably have come to that 
finding. This gives effect to what we 
conceive was the intention of the Legis- 
lature, namely to place full responsibility 
for the decision so far as the facts are 
concerned upon the shoulders of the jury: 
and to prohibit interference unless they 
decline or omit to apply the law as exe 
pounded to them. 

This was followed in Ramadhin Brahe 
man v. Emperor (4) and then came James 
Dowdall v. Emperor (5) and to this 
one of us (Niyogi, A. J. O.) as he then 
was) was a party, and so was Grille, J. 
who formed one of the members of the 
Division Bench whose decision we feel, with 
respect, does not expound the law aright. 


The question there (that is in James. 
Dowdall v. Emperor (5), did not arise out 
of a reference unders. 307 but related to 
the High Oourt’s powers on an appeal from 
a conviction in which both Judge and 
jury agreed in a trial under tbe special. 
provisions of Chap. XXXIIL No doubt 
was entertained that the High Oourt could 
eater into both facts and law because of 
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B. 449, bat the question was what weight 
should be attached to the verdict of the 
jury. References were made in the judg- 
ment to s. 307 but in connection with 
triale under Chap, XXXII, and that, in 
our opinion, makes a fundamental difference, 
A judgment of the Lahore High Court 
was referred to which had decided that 
in.a case arising under Chap. XXXIII, 
of the Criminal Procedure Code, the finding 
of a jury on a question of fact cannot be 
treated as final, and with that, cf course, 
we: agree. 

Reference was also made to a decision 
of the House of Lords in Powell v. 
Streatham Manor Nursing Hame (6) and it 
was pointed out 

“on an appeal against a verdict if the evidence 
was such that no jury properly directed could 


reasonably have found the verdict in question, the 
verdict:so found will be set aside.” 


hat, as we see it, is only another way 
of: puiting s. 428 (2). Also, and this ig 
important, the earlier decision in Emperor 
V. Kankaya (3), was quoted with approval. 
"The next case is Dattu Deoman v. Emperor 
(2). To this Gurer, J., ithe other member 
of the Division Bench with wkose view we 
are in disagreement was a party, and 
also one of us (Bose, J.) The actual 
decision there was that the verdict was 
“undoubtedly perverse” and that “no reson- 
able jury could have been, or ought to 
have been deceived by it” (the defence 
Qf the accused). That being so, there 
was no need to examine the present 
question and the references to the 
larger aspects of s. 307 were merely 
incidental and obiter We think, and are 
all the more emboldened so to think as 
one of us was a party to the decision, that 
the law on the present point was somewhat 
unhappily expressed. 

After referring to Emperor v. Kankaya 
(3) and pointing out that the law laid 
down there has been observed “as a matter 
of practice” from Empress v. Dhunum Kazee 
(7), onwards it was said: 

“But, as pointed out by the learned Govt. Advo- 
cate, the trend of more recent cases is to stress the 
fact that the discretionary powers of the High 
Oourt are really untrammelled under s. 307 and that 
it can exercise all the powers of an Appellate Oourt 
and the whole case is open to it.” 

. Of course those remarks though widely 
stated are unexceptional (except the phrase 
“as a matter of practice”: it is, we think, a 
matter cf law) eo far as that case is con- 
cerned because we agree that once it is 


(6) (1935) AO 243: 104 L JK ; 
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found that the verdict was perverse,. then 
the whole case is opened up. But unfortunate- 
ly a later sentence carried the mutter much 


further than we think is warranted.” The- 


sen'ance is: 

“But, even if as a matter of caution we were 
to consider our powers of interference limited, as 
laid down in Emperor v. Kankaya (3), etc.” | 
Asat present advised, we do nct think that 
that lays down the Jaw aright. < 

That expression of opinion was based 
upon three cases: Emperor v. Shankar 
Balkrishna (8), Emperor v. Ram Chandra 
Roy (9) and Emperor v. Dwarkanath 
Goswami (10), Of these the Bombay case 
made no reference, except incidentally, to 
the present question. The actual decision 
was that though s. 537 does not in terms 
apply to a reference under s. 307, the 
limitaticns contained therein do. One of 
two Judges remarked incidentally after 
quoting s. 397 (3) in full that: 

“the whole case therefore is open to the Oourt 
when hearing a reference under s, 307 
desling with the reference the Oourt exercises all 
the powers which it exercises on an appeal.” 

The other Judge made no reference to 
this aspect of the matter. So we do not 
think that this can be regarded as an 
authoritative decision on such important 
question any more than can Dattu Deoman 
v. Emperor (2). The two Oalcutta cases 
are, however, in point, but neither cone 
siders the effect of s. 423 (2) and neither 
analyses the meaning of the words “and 
subject thereto.” 

As regards Sakhwat v. Emperor (1), the 
decision with which we find ourselves, with 
due respect, unable as ab present advised, 
to agree, the other side was unfortunately. 
not represented and the whole matter was 
disposed of in a single paragraph at p, 282* 
without any reference to the earlisr Nagpur 
decisions which take the opposite view. 
The only ruling cited was Ismail Sarkar v. 
Emperor (11), and no reference was made to 
the large body of opinion including a Madras 
Full Bench which is to the opposite effect. 

Ismail Sarkar v. Emperor (11) also does 
not examine either the case-law ors. 423, 
or indeed the provisions in detail of s, 307. 
We feel the question is important enough 
to merit fuller consideration, 


(8) 47 B 31; 76 Ind. Oas. 1035;, AI R 1922 Bom 
: 25 Or, L' J315; 24 Bom. , 
Wa las I R 1928 Oal. 


(9) 55 O 879; 111 Ind Qas. 327; A 
732; 29 Or. LJ 823; 10 AI Cr. R 456. 

(10) 60 O 427; 141 Ind. Oas. 578; A IR 1933 Oal. 
47; (1933) Or. Oas. 61; 34 Or. L J 164; 37 CW N 
91; Ind. Rul. (1933) Oal. 138. 

(11) 23 O W N 747; 46 Ind. Oas. 846; AIR 1919 
Oal. 536; 19 Or. 1 J 830. 

*Page of I. L.R. (1937) Nag.—[Ed.] 
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As regards the other cases, the earlier 
Calcutta view is the same as ours. It was 
expressed 28 early as 1873 long bef-re the 
present. Criminal P. ©., in these words. 

“Tf we are to interfere in every case of doubt 
in every case in which it may with propriety be 
said that the evidence would have warranted a 
different verdict, then we -must hold that real trial 
by jury is absolutely at an end, and that the 
verdict of a jury has no more weight than the 
opinion of assessors.” 

These remarks are to be found in 

Queen v. Sham Bagdi(12), They were quot- 
ed with approval in Emperor v. Swarna- 
moyee Biswas (13`, where it was held that 
interference is possible only when the 
verdict is “manifestly wrong’ and also in 
Emperor v. Jogi Kar (14), To the same 
effect is Emperor v. Dhananjoy Kaha (15), 
which uses the expression ‘clearly wrong.” 
Then follow Emperor v. Premananda Dutt 
(16) and Emperor v. Nagar Ali (17), which, 
however, use the milder expression “unreason- 
able”. Emperor v. Har Mohan Das (18) lays 
down the same test as the earliest Nagpur 
rulinge: 
- “the test that has to be applied .....is whether 
the opinion (of the jury) is such as could on the 
particular facts and evidence of the case have been 
held by reasonable man, however much the Judge 
may differ from that view.” 


' Then fcllow the latest Caleutta decisions. 
Emperor v. Sherali Badyakar (19), holds 
that the verdict must be preverse before 


it can be upset, and that 

“it should: be shown unmistakably that the jury 
failed to do their duty in considering the evidence 
brought before them properly.” 


To the same effect is Emperor v. Monibala 
Dassi (20), Emperor v. Gostho Sardar (21) 
and Emperor v. Abul Hossain Sikdar (22), 


(12) 18 Beng. L R19 App.; 20 W R73 Or. 

(13) 41 O 621 atp. 631;f21 Ind, Oas. 900; AIR 
1914 Oal, 65; 14 Or. L J 660, 

(14) 57 O 1183 at p. 1187; 129 Ind. Oas. 798; A 
IR 1931 Oal. 15: (1931) Or, Cas, 47; 32 Or. L J 
452; Ind. Rul. (1931) Oal. 270. 

. (15) 51 O 347; 81 Ind. Oas. 248; A IR 1924 
Oal. 321: 25 Or. L J 758; 3880L J 384. 

(16) 52 C 987; 88 Ind. Cas. 1000; A I R 1925 
Cal. 876; 26 Or. L J 1256; 29 O W N 738;420 L 
J 247; 26 Or. L J 1256. 

(11) 56 O 132; 116 Ind. Oas. 171; A I R 1929 Gal. 
987: 30 Or. L J 584;32 O WN 952; Ind. Rul. (1929) 
Oal. 459. 

(18) 540 708; 105 Ind. Cas. 231; A I R 1927 Cal. 
848; 28 Cr. L J 903. 

(19) 63 O T, J 140; 169 Ind. Oas, 343; 380r. L J 
158: 9 R O 926, 

(20)4L O WN 610. 

(21) A IR 1038 Cal. 407; 165 Ind. Oas. 438; 
Ta Or. Oas. 670; 37 Or. L J 1149; 9R O 

(22) A.I R 1936 Oal. 451; 168 Ind. Oas. 286; 
(1936) Or. Oas. 685; 38 Or, L J174; 66 O LJ 560; 
9 R O 490, 
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another case in the same volume: 

“I repeat again what I have said on several 
occasione since sitting in this Court, that as long 
as itis the policy of the Govt. of this country to 
rely on the verdicts of juries in the district, a 
policy which is supported by both the profession and 
the public and a policy which is cherished by the 
accused persons who are brought up for trial, so 
long must reliance be placed upon the decisions of 
juries and they must not be disturbed unless it can 
be shown beyond a per adventure that a perverse 
verdict has been arrived at, which canbe demonstrat- 
ed clearly from a perusal of the proceedings of the 
Court.” 

Turning now to the other High Courts, 
we have already examined Emperor v. 
Shankar Balkrishna (8), and shown that 
it does not really decide this point. On 
the other hand, an earlier Bombay decision, 
King-Emperor v. Charles John Walker (23) 
ageees with our view, and 80 do Queen: 
Empress v. Mania Dayal (24), Queen-Empress 
v. Dada Ana (25), and Queen-Empress 
v. Debji Govindji (26); also four rulings 
of the Lucknow High Court: King- 
Emperor v. Maharaj Behari (27) (“patently 
bad and perverse’); Muhammad Hadi 
Husain v. King-Emperor (28) (“both un- 
reasonable and perverse’); King-Emperor 
v. Chiraunji Lal (29) (“bad or impossible 
view?) and Emperor v. Chheda alias 
Chhedua (30) (“manifestly perverse and 


patently wrong”). 

Patna is divided: Bajit Mian v, King- 
Emperor (31) quotes with approval the 
passage from Queen v. Sham Bandi (12) 
which we have already reproduced and 
King Emperor v. Vidyasagar Pande (32) 
states that the verdict of a jury should 
not be set aside “unless uo sensible man 
could have arrived at their verdict.” But 
King-Emperor v. Rafi Mian (33) in a well- 
considered judgment takes the opposite 


(23) A IR 1924 Bom. 450; 83 Ind. Cas. 995; 26 
Or. LJ Ml; 26 Bom. LR 610, 

(24) 10 B 497. 

(25) 15 B 452, 

(28) 20 B 215. 

(27) 3 Luck. 456; 108 Ind. Oas. 900: AFI R 1929 
Oudh 86; 29 Or. LJ 452; 50 W N 218. 

(28) 3 Luck. 494; 112 Ind. Cas. 103; AIR 1928 
Oudh 277: 29 Or. LJ 983; 50 W N 281. 

(29) 5 Luck. 720: 124 Ind. Oas, 661; A I R 1930 
Oudh 334; (1930) Or, Oas. 584; 31 Cr. L J7197 0 
W N 376: Ind. Rul. (1930) Oudh 277. 

(30) 8 Luck. 439; 144 Ind. Oas. 582; AIR 1933 
Oudh 181; (1933) Or. Oas. 384; 34 Or. L J 795; 10 0 
W N234; Ind: Rul. (1933) Oudh 270, 

(31) 6 Pat. 817 atp. 827; 106 Ind. Oas. 673; AI 
R 1928 Pat. 120; 29 Or. LJ 81; 9 P L T 191. 

(32) 8 Pat. 74 at p. 82; 112 FInd. Oas. 363; A I 
R 1928 Pat. 497; 29 Or. LJ 1035; 9 P L T 
683. 

(33) 11 Pat. 669; 139 Ind. Oas. 885: A I R 1932 
Pat. 246: (1932) Or. Oas. 643; 33 Or.L J 877; 13 P 
L T 418; Ind. Rul. (1932) Pat. 269, 
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view, The learned Judges there, however, 
considered that s. 423 (2) cannot apply 
when thère is`a reference. With this we 
are with respect unable to agree. 

As regards Allahabad, Emperor v. Panna 
Lal (34) applied the rule of “perversity”, 
or “clearly and manifestly wrong”. Buta 
Full Bench Emperor v. Shera (35) hag now 
decided the matter the other way, The 
view taken is that the words “subject 
thereto” in 8. 307 (3) are not “strong enough 
and clear enough” to attract the provisions 
of s. 423 (2), and also that if they are to be 
given that meaning, then the rest of a. 307 
(3) becomes meaningless. With the utmost 
respect we cannot agree. We donot see 
how thoee words can be ignored, which ig 
Virtually what the Allahahad Full Bench dee 
cides should be done withthsm. This is 
‘particularly so as they have been deliberate- 
ly introduced into the present Oode. They 
‘were not there before. In our opinion, the 
alteration was made to give effect to the 
long series of decisions to which we have 
referred and to abrogate the decisions which 
took the cther view. Also, as we have 
shown, the remainder of the section is not 
rendered meaningless on the view we take. 

_ The Madras High Court has also referred 
the matter to a Full Bench and there, after 
an examination of the English Law as well, 
the Full Bench came to the conclusion that 
“ “the jury is clearly made primarily the tribunal 
to find the facts; and when they have found them 


‘In one direction or the other, it is not for us to 
interfere unless the verdict is unreasonable,” 


The only other decisions to which our 
attention has been drawn are Venkatachala 
Goundan Y. Emperor (36) and Emperor v. 
Rarwick (37). The former on the whole 
takes our view. The latter does not. 

It only remains now to reconcile these 
decisions which justify interference when 
the verdict is “patently wrong”, “parverse”, 
‘“‘anreasonable” and the like, with the provi- 
gions of s, 423 (2). We agree with the 
Madras Full Bench that the Indian rule ig 
based largely upon the English practice 
though modifications which are clearly set 
forth have been,introduced. What exactly 
does the law require of a juror? Surely 
this’: to come toa conclusion on the facts, 


< (34) 46 ʻA 265; 8L Ind. Oas. 629; A IR 1994 All. 
All; 25 Or. L J 981; 22 A L J 169, 

= (35) 50 A 625; 108 Ind. Cas. 225; A I R 1998 All. 
207; 29 Cr, L J 353; 268A LJ 321 (F B). 

' (36) A. IR 1932 Mad. 21; 136 Ind, Oas. 33; (1932) 
Gr. Oas. `l; 33 Or. LJ 215; (1931) M W N 1053; 35 
L W 44; Ind, Rul. (1932) Mad, 241 

. (37) 13 L 573; 138 Ind. Oas. 5; A I R 1932 Lah, 
345; (1939) Or. ‘Oas. 426; 33 Or, fL J 220; 33 P L 
R 443; Ind, Rul, (1932) Lah. 161. . ye 
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that is to say, to decide whether certain ” 


matters are proved or not proved and.then 
to apply the law as laid down by the Judge 
to those conclusions (see s. 299 (a).) .-Tf 
they decline to do this, then they have 
clearly misunderstood the law as laid down 
to them by the Judge, namely that it. is 
their duty first of all to decide the questions 
of fact and then to apply the law to them, 
and that they have no option but to.‘do 
this ; they have no power to do otherwise. 
It matters not whether the misunderstand» 
ing is deliberate, cr wilful, or perverse, or 
not; if remains for all that a misunderstands 
ing of their pcwers and other functions 
under the law, ; in 
Now what does the law say about the 
Proof of facts. The Evidence Act tells us‘in 
8 3 (2) that : 
“a fact is said tobe proved when, after consider 
ing the mattere before it, the Court either believes 
it to exist, or considers its existence so probable 
that a prudentman ought, under the circumstances 


of the particular case, to act upon the supposition 
that it exists.” 


Therefore what the jury is directed to 
do is to act as prudent men, and if they 
omit or decline to do so, then they have 
clearly misunderstood what the law requires 
of them, and that at once- attracts the 
provisions of s. 423 (2). We think that this 
forms the basis of the rule which has been 
expressed in such diverse forms in the 
Various rulings. At bottom they all reduce 
themselves to the same thing: the jury 
must decide the facts and their decision is 
final; but in doing so, they must -conform to 
the law which requires them to. act ag 
“reasonable”, or “sensible” or “prudent” 
men, If they do not, then their verdict can 
be impeached; and when it is, then the High 
Court can, in a suitable reference under 
e. 307 (3), go into the entire evidence itself 
and come to its own conclusions’ and either 
convict or acquit instead of having to order 
a fresh trial with a new jury. “ae, 

Turning back again to s. 397 (1) we think 
that all these provisions must be read asg 
whole and that the Sessions Judge has not 
been given liberty to disagree on any point 
that he thinks fit but only when, in his 
opinion, the jury have not discharged their 
functions according to law, that isto say, 
he must accept the limitations’ which the 
law has placed upon his powers and funes 
tions by ss. 298 and 299, 

These sections’ show clearly that it is the 
duty of the jury todetermine which view. 
of the facts is true, etc., and we can see 
nothing in s. 307 (1) which abrogates this 
and places it in the hands of the Judge. If 


AN 


1940” 
then this is their duty and if they dis- 


charge it as reascnable and prudent men, 


the Sessions Judge must, in our opinion, 
accept their verdict however much he may 
differ from their conclusions. It is onlv 
when, in his opinion, “no reasonable jury”, 
to use the language of the House of Lords, 
could ‘have reached their conclusion, that he 
is permitted to disagree, and even then, he 
is not expected to make a reference unless 
he is “clearly of opinion that it is necessary 
for the ends of justice.” This we take to 
mean that if the offence is merely a 


technical one meriting cnly a nominal sen- 


tence, then the reference should not be 
made; or again if the jury wrongly ccnsider 
the man guilty of one offence when in fact it 
should have been another, ifthe Judge him- 
self can award a suitable punishment for 
the offence of which they consider him 
guilty. We are not endeavouring to delimit 


the scope of bis powers by these remarks. 


but: merely to illustrate them. Naturallv 
there neither can, nor should be, any hard 
and fast rale, , 

The questions then which we refer for the 
consideration of a Full Bench are : 

` (1) Is the verdict of the jury to be ree 
_ garded as final on all questions of 

fact, whether for or against the 


a 
ks 


accused, in a reference under 8, 307 


of the Oriminal P. C. unless and 
until it can be.shown that it con» 


travenes the provisions of s. 423 (2)? ` 


_ (2) Can the High Court interfere. when 
= the verdict on the facts is one 
ii which reasonable, sensible or 
prudent men ‘could’ conceivably 
_ Teach, if it takes a different view 
cf the evidence ? 

(3) Is the whole case opened up when 
~- `a reference is made so as to enable 
the High Court to reach indepen- 
dent conclusions of its own on the 
evidence, and if so, at what stage ? 
: Messrs. J.Senand T. L. Sheode, for 

Convicts Nos, 1 and 2, respectively. 


‘Mr. W. R. Puranik, Advocate-General, 
fòr the Orown. 


feg- a 
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OPINION 


: Stone, C. J. and Grille, J—This refer- 
ence raises questions the answers to 
which turn upon the true construction 
of s. 307 of the Criminal P. O. 

.Owing to the full and helpful order 
passed by the learned referring Judges, it- 


"does not appear necessary to marshal the. 


Very..numeroug decisions. which- have-been 
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reported, These ara all mentioned in the 
referring order with the exception of 
Sheoprashad v, Emperor (38). None of them 
deals with the firet question put. Most of 
them are concerned with the powers of the 
Court to which a criminal case is sub-.- 
mitted where, after a jury trial. the 
Judge disagrees with the verdict of the 
jury. The majority express the view that 
the Oourt to which the caseis submitted 
should only reavh a conclusion of fact 
different from that contained in the jury’s 
verdict where that verdict is perverse. 
The minority suggest or decide that the 
Conrt’s powers are wider. 

It is necessary to treat the first ques- 
tion as raising a point of first impression 
for, as we have already observed, the 
reported cases do not deal with it. This 
makes it possible to consider the construc- 
tion of the various sections involved un- 
trammelled by authority. 

Some of the cases mentioned in the refer- 
ring order suggest that certain words 
in s. 307 are unnecessary. In our View, 
however, all the words can be given a 
meaning without doing violence to rules 
of constructions and without denying to 
the Court powers which it would seem 
necessary to give to tbat Oourt if the pur- 
poses of the Act are to be effectively carried 
out. 

Section 307 is a section laving down 
the procedure to be followed where there 
has been a trial of a criminal case bya 
jury and that trial has not resulted in 


either the conviction or the acquittal of. | 


the accused because the jury and the 
Judge are in disagreement. We under- 
stand that every criminal case (save in 
such exceptional cases as where leave to 
withdraw is given or a nolle prosequt- 
entered, or the powers to discharge are’ 
invoked) must somehow or other end in 
either a conviction or an acquittal. 
Normally in a jury trial one or other of 
those results is arrived at by a conjunce 
tion of the powers and functions of Judge 
and jury, the Judge being the guide and 
arbiter as to matters of law and the jury 
as to matters of fact: The scheme of the 
Code, however, envisages the possibility” 
that a Judge may disagree with a jury's 
verdict. If he does so, s. 307 comes into 
operation, If he does not do sgo but 
accepts the verdict, then not only is the 
verdict conclusive on matters of fact in 

N 938) Nag. 4:2; 177 Ind. Cas. 605; 
i te an 30939 Or. L J 917; (1938) N L 
e250; 11 RN 148, 
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that Court so that the Judge must loyally 
pass sentence or acquit on the basis of 
the verdict but no Court on appeal may 
traverse the findings of the jury (s. 418) 
save within the narrow limits (limits which 
exclude pure questicns of fact) laid down 
in s. 423 (2). 

That position, however, only arises where 
a conclusicn has been arrived at in the 
trial Court, that is to say, where, in the 
trial Court the case has ended in one of 
tce two (in the cases we are now cone 
cerned with, t.e. cases which do not go 
cif as a consequence of e. g. the entry of a 
nolle prosequi, possible results, either ac- 
quitta! or conviction. Where that end has 
not. been arrived at the trialis abortive 
aud some machinery must be designed to 
enable it to be brought to cne or cther 
of the two possible conclusions, 

‘The law could, of course, have provided 
that in all such cases of disagreement 
the accused should be forthwith set at 
large, 1. e., disckarged or acquitted: or it 
might have provided that the jury's verdict 
was to override the Judge's opinion; or 
that the Judge’s view was to override 
the jury's; or that the proceedings should 
start de novo before another Judge and) 
or another jury or before another jury 
with the same Judge. In fact the law 
has done none of these things but has 
provided a way out of the impasse by 
removing the case into another forum 
for disposal. This is effected by the 
Judge submitting the case to the High 
Court, After that has been done, the High 
- Court has to do what normally the Ses- 
sions Court does—acquit or convict. But 
no longer is there a jury or witnesses 
orally examined, cross-examined and re- 
examined in the presence of Judge and 
jury. The High Court is charged with the 
business of either acquitting or ccnvicte 
ing. Normally it will arrive ata conclu- 
sion one way or the other cn the following 
materials ; (1) law, (2) facts as discovered 
on a perusal of the entire evidence, (3) 
the opinion of the Sessicns Judge and 
(4) the opinion of the jury. 

Oonformably to this scheme we find 
from s. 307 (L) that where (|) the Judge 
disagrees with the verdict, and (2) ‘is 
clearly of the opinion that it ig necessary 
for the ends of justice to submit “the” 
(not “a') case, he must submit the case to 
the High Court. 

Ween he s0 submits the case, he must 
record his opinion and the grounds on 
which that opinion is based. Tf the ver- 
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dict is of acquittal, he must state the 
offence which he thinks the accused has 
committed. He has certain powe's where.. 
s. 310 is involved which need not be cone. 
sidered in this analysis, a 

It will thus be seen that two concur- 
rent conditions are necessary before a, 
Judge can submit the case : (1) disagree- 
ment between Judge and jury, and (2) 
clear opinion, on the part of the Judge, 
that to accept the verdict would defeat. 
the ends of justice. We apprehend that. 
the second condition could only arise if, 
in the opinion of ths Judge, the jury 
had arrived at a perverse verdict. 

Judges frequently disagree with the cons. 
clusions of juries, and sometimes express | 
their disagreement, while at the same time 
accepting the verdict. It is only when 
the Judge is not merely in disagreement 
but is persuaded that it is necessary, in 
the interests of justice, to refuse to accept 
the verdict that the question of submission 
arises. , 

When it does arise, when the two concur | 
rent conditions exist, the case. that was 
before the Sessions Judge and a jury is 
taken out of that forum into another one, 
viz. the High Oourt, the mode of transfer 
being by way of submission. It follows 
that the trial -before Judge and jury does 
not pursue its course before the first 
tribunal to one or other of the two possible 
ends, acquittal or conviction, by that 
Judge, following upon the verdict of the 
jury. The necessary end has now to be 
reached, as part of a new development 
of the same trial, by a new tribunal. 

Accordingly we find in s, 307 (2) that 
the Judge is directed, whenever he sub- 
mits a case, not to record a judgment of 
either acquittal or conviction. The proe 
ceedings before him and the jury, in other 
words, are abortive. 

We have now got a new tribunal, the 
High Court. The Code might have directed 
that new tribunal to start all over again 
as on a new trial. The Code in fact 
does not so provide. Accordingly, as the nor- 
mal procedure for a criminal trial is being 
departed from, it is necessary to indicate 
what procedure is to be followed, and what 
powers are to be possessed and what end is 
to be pursued. 

All of these are indicated ins. 307 (3).- 
The end to be pursued is the usual end— 
acquittal or conviction: “it (the High 
Court) shall...... acquit or convict’ what 
materials is it to work upon if witnesses: 
are not to be examined? That question’ 


+ 
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‘is answered by the provision “after con- 
sidering the entire evidence and after 


giving. dus weight to the opinions of the. 


Sessions Judge and the jury”. It will 
be seen that scme stress is placed here 
after on the word “opinion”. It is not 
overlooked that the Oode sometimes speaks 
-of' a jury’s opinion where it appears to 
Mean a jury's verdict. That, however, is 
not; in our view, the case here. No one 
can imagine that the Legislature when 
referring tothe Judge's opinion was refer- 
ring to his judgment (which he is for- 
bidden to record in snch a case}. Similarly 
the Legislature when speaking of the jury’s 
opinion is not dealing witha verdict. 

Is the High Court limited to examining 
the evidence and the opinions and apply- 
ing the law thereto arriving at a decision 
and acquitting or convicting ? Oan it, for 
example, supplement the material so before 
it In any way? These questions are ange 
wered by saying that the High Oourt when 
dealing with a submitted case can exer- 
cise any of the powers it could exercise 
on appeal and by providing that the direc- 
tion to acquit or convict after examining 
the above-mentioned material is subject 
to its powers on appeal, If s. 423 is 
referred to, it will be seen that on an 
appeal the High Court can do a Variety 
of things besides considering the material 
‘before the lower Court and besides revers- 
ing or upholding. the judgment appealed 
‘from. It can, for example, (8. 423 (1) (a)) 
direct that further enquiry be mada. It 
need not itself proceed finally to dispose 
of ‘the case by acquitting or convicting. 
It can order the accused to be re-tried. 
It can order the accused to be committed 
for trial, presumably on some charge other 
than that for which he has already been 
committed. All these powers are pre- 
served to the High Court on the hearing 
of a submitted case thanks to the words “sub- 
ject thereto". Or rather were it not for these 
words it might be arguable that as 
B. 307 (3) contains the mandatory provi- 
„Bion “it shall.........acquit or convict” the 
High Court had as a consequence removed 
from it the power, e. gẹ to order a new 
trial. 

Its powers throughout, however, are 
“those which it “may exercise on an appeal”. 
It may be readily conceded that if the 
powers of an Appellate Court are R which 
can be broken up into a group A plus 
B plus C.........plus N and if there is a 
provision saying: “such- powers shall not 
include D” then the powers really poss 
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sessed are not R but R minus D. The 
first question proceeds on the view that 
s. 423 gives in subes. (1) powers R and 
takes away in sub-s. (2) power D. There- 
fore the question is raised whether the 
High Oourt when dealing with a submitted 
case can alter or reverse the verdict of 
the jury on a question of fact. It will 
be borne in mind that under s. 418 no 
appeal lies, where there has been a trial by 
jury, on a question of fact. 

Our answer is that on an appeal the 
Appellate Court is disposing of a case 
where there has been a verdict accepted 
by the Judge and a judgment, which 
judgment must of necessity (for the verdict 
has been accepted) be in accordance with 
the verdict. Any cther judgment, in Bo 
far as it varies from the first judgment 
on any point of fact would involve an 
alteration or reversal of the verdict, But 
in a submitted case one has not got 
either a judgment or an accepted verdict, 
On the contrary one has a direction that 
the Court shall consider the jury's opie 
nion. One is not directed to consider 
the verdict as an accepted verdict prima 
facie binding on the Court. It appears 
to us to be idle to consider a Verdict if 
one is bound by it. All one would then 
have to do would be to follow it, 3. e. 
do what the submitting Judge refused to 
do and refused to do because so to do 


would result in a miscarriage of. justice, 


If one is bound by it, it is idle to cons 
sider the evidence for that is concerned 
with facts, not law, and one is ex hypothe si 


tied down to the jury’s conclusion on a ques- 


tion of fact. 

It is, of course, argued that in a submitte 
ed case the Court is bound either (1) to 
accept, or (2) to alteror reverse the verdict 
of the jury and therefore the limits on the 
powers of the Court (which are the powers 
of a Court on appeal) contained in s. 423 (2) 
are imported, In our opinion, however, the 
Court to which the case is submitted is not 
hearing an appeal though it has the powers 
of an Appellate Gourt, There is nothing 
to appeal from. There has been no judge 
ment passed. There has been no verdict 
accepted. There has been no judgment 
based on that verdict, The Court on the 
hearing of a submitted case is free to acquit 
or convict without its being necessary to 
alter or reverse any verdict, It cannot, 
however, acquit or convict without consis 
dering the jury's opinion. It has to give 
taat opinion in its proper form unaltered 
and unreversed proper weight but it cèn 


avd 


Jéave.an 6pinion which, if accepted, would 
amount to a Verdict of acquittal completely 
untouched and still convict and vice versa. 
‘Why ? Because it - is not in the 
position of the Sessions Judge. Still less 
‘is it bound, when disposing of the case, to 
accept a verdict the Sessions Judge re- 
‘fused to accept. Itis the Court to which 
-the case has heen submitted for disposal, 
‘it: ig in the position of a tribunal 
directed to dispose of the matter 
con the consideration of certain malerial in- 
-Clading inter alia the opinion (not the 
- verdict) of the jury. As that tribunal is 
not concerned with the alteration or revyer- 
‘pal of a verdict (which alteration or revers- 
.al is not a necessary step before it can 
.proceed to its conclusion) s. 423 (2) does 
snot come into play, It is no more concerned 
with . the alteration or reversal of a verdict 
‘than it is with the alteration or reversal of 
2a. judgment. As to the verdict, none has 
. been accepted, as to the judgment none has 
been passed. The Court is, in other words, 
not hearing an appeal. Ithas the powers 
-of an Appellate Court, Were it necessary, 
sin order for itto do what it is directed to 
-do, acquit or convict, to alter or reverse 
“the verdict before it could acquit or con- 
vict, doubtless its powers in so altering or 
reversing would be as limited as those of 
<an Appellate Court, but, unlike an Ap- 
‘pellaie Court, which has to deal with a 
.judgment which in turn is based on an 
-accepted verdict, it is not fettered by either 
a judgment or verdict, though it has to 
consider the Judge's and the jury’s opinion. 
-It is no more fettered by the verdict than 
would be the new jury if a new trial were 
; ‘ordered. 

: We accordingly answer the first question 
in the negative, and the third in the affirms 
ative, The submission marks the transi- 
tion stage. 

The second question raises a difficulty 
‘owing to the use of the word “conceivably”, 
and the disjunctive “or” in the expression 
‘reasonable, sensible or prudent.” 

Again we are greatly aided by the very 
-full referring order which contains all the 
decided cases except the one noted atthe 
beginning of this opinion. That order 
makes it possible for us to avoid a loss of 
lucidity by omitting the citation of cases. 
‘What one has to decide is in truth whether 
the. High Court, when disposing of a sub- 
‘mitted, case is empowered to dispose of the 
case contrary to the opinion of the jury even 
though that opini:n is reasonable, One 
pas ‘fo consider whether the answer should 
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be-laid down as a- rule of Jaw'or as arule of 
practice, 

It will be remembered that in England 
these matters, where there is disagreement 
bet ween Judge and jury, are not disposed 
of by the Court on a sumbitted case but 
an application is made fora new trial. It 
will also be borne in mind that in India 
the High Court as the Court to which the 
case is submitted, can. instead of decid» 
ing the case itself, send it for a new trial. 

Whether it decides the matter itself or 
83nds it for a new trial, it has to consider 
whether the case is of such a nature that 
the result should differ from that which 
would follow, if (a) the Judge's, or @) the 
jury’s opinion be accepted. 

Before Solomon v. Bitton (39) jt was & 
matter at large what weight should»: be 
given to the Judge's opinion. ` Was it sọ 
weighty as to altogether displace that of 
the jury. The Judge who tried the case 
could; and usually did, sit on the Bench 
of three Judges before whom the applica- 
tion for a new trial in those days went. 
ln Solomon v Bitton (39), the trial Judge, 


as a member of the Divisional Court, said- 


the verdict was unsatisfactory and that .was 
treated as sufficient to order a new trial. 


On appeal from the King's Bench Divisional 


Court, to the Court of Appeal that Oourt laid 
down the following rule: 
“The rule on which a new trial shoald be granted 


on thé ground thatthe verdict was unsatisfactory 


‘as being against the weight of. evidence, ought’ not 


to depend-on the question whetnér the iéarned 
Judge who tried the action was or was not dissatisfi- 
ed withthe verdict, or whether he would have 
come to thesame conclusion as the jury, but whether 
the verdict was such as reasonable men’ ought to 
have come to.” 

Tnis case was followed by a Fall Bench 
of the Madras High Court in In re Veerappa 
Goundan (40), and it was there decided that 
the High Uourt ought not to interfere with 
the verdict unless it is unreasonable. That 
judgment was criticised in Venkatachala 
Goundan Vv. Emperor (56), and in our opiaion, 
it does not sufficiently aifferentiate between 
the procedural and other differences bete 
wee England and India. It must be 
clearly borne in mind that in England in 
cases like Solomon v. Bitton (39), one is 
Concerned with a verdict which has been 
accepted, not with an opinion which has 
been rejected, 

We wish to make by way of preliminary 

(39) (1881) 8QB D 176. 

(40) 51 M 9,6; 114 Ind. Cas. 333; A I R 1928 
Mad, 1186; 30 Or. LJ 317; 55M fi J. 591; 28 L 
W 975; (1929) MW N 185; Ind, BU, (1929) Mad, 
273 (F B) de. A r 


+ 


X 


à 
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‘Statement another observation. As the 
Lord Chancellor observed in Powell v. 

‘Streatham Manor Nursing Home (6), relying 
.on the above cited case of Solomon v. 
Bitton (39), and also upon Metropolitan Ry, 
Co. v Wright (41). 

“On an appeal against a verdict, if the evidence 
was such that no jury properly directed could 
reasonably have found the verdict in question, 
the verdict so found will be set aside, A verdict, 
however, will not necessarily be set aside merely 
because it is, in the opinion of the Court of appeal, 
against the weight of evidence, but there is jurisdic- 
‘tion to grant anew trial in such a case.” 


Here again it is to be noted that tLe 
Court was concerned with the position that 
‘arises where there has been a verdict 
“actcepted—not with the position that arises 
‘where the jury’s opinion has been rejected. 
Hiven in such a case, į. e., a case of a verdict 
accepted, in England, anew trial can be 
“ordered though the verdict is not perverse. 
“The verdict will be set aside and judgment 
“etitered if the verdict is perverse. 

In India a case cannot properly be sub- 
mitted at all unless the Judge does not 
‘merely disagree with butrefuses to accept 
“the verdicton the ground that to accept 
zit would result in a miscarriage of justice. 
‘The two positions are very different. Any 
man fit tobea Judge must have a mind 
“capable of comprehending the possibility of 
two ‘views being taken on many groups of 
„facts by two reasonable men. Conclusions 
Bo clearly -against the weight of evidence 
‘that any fair mirid would say “that isa wrong 
* Conclusion" is a perverse conclusion. There 
iš something more than a difference of 
Opinion involved. i 
“ It must again be observed that the High 
Oourt to which the case is referred is given 
‘the power to order a new trial; it is also 
given the power to dispose of the cas 
itself. 


In ‘our opinion, three possible courses can 
be taken; the Court may, having considered 
the evideuce and the opinions and having 
supplemented this material in any way 
open to it, (1) agree with the jury’s opinion, 
(2) disagree with the jury’s opinion but 

consider that that opinion is not manifestly 
perverse, (3) conclude that the jury's 
Opinion is perverse, 
In the first case put, the Court will dispose 
of the case in accordance with the jury’s 
opinion. 

In the second case put, the Court will 

: direct a new trial or acquit. 

In the third case put, the Court will dis- 
.. (41) (1888) 11 AO 152 -at- p. 155: 5 401: 
, AE ) OE, PESA a p. 155, 55 L JQ B 401; 


"DATTATRAYA SadAsHi¢ KARVË V. BMPRRORB (NAG,) 


415 


pose of the case by acquitting or convicting 
as the case may be. 

In any case the Court may supplement 
the materials before it by ordering an 
enquiry, In sone cases it may commit ona 
new charge. With these powers (or others 
which the Court may have) we are not cone 
cerned. What we are concerned with is to 
indicate that in our opinion the Court 
should not—on what has been called a dead 
record, without the advantage of seeing the 
witnesses, observing their hesitations and 
the like noting their demeanour, seeing 
whether their faces are those of upright 
men or rogues (such broad distinctions can 
sometimes be observed)—proceed to dispose 
of a criminal case contrary to the opinion 
of a jury unlessin the opinion of the Court 
the conclusion of fact is clear beyond any 
reasonable doubt. As Lord Kingsdown 
observed in The Julia (42) cited in Hontest- 
room v. Sagaporack (43), and in Powell v, 
Streatham Manor Nursing Home (6), the 
Appellate Court, even when differing from 
a trial Judge who has based his opinion on 
the trustworthiness of witnesses whom he 
has seen, “must, in order to reverse, not 
merely entertain doubts whether the decision 
below is right, but be convinced that it is 
wrong.” 

If the Court is not absolutely certain that 

-the jury’s opinion is wrong but is of opie 
nion that it is wrong, the proper course 
is to accept that opinion or possibly in 
-certain circumstances to order a new trial. 
If the Court inclines to an opinion that the 
jury is wrong but has no decided opinion 
one way or the other, the right course is to 
accept the jury's opinion. _ 

We answer the reference accordingly, 

Bose, J.—The conclusion I have reached 

is similar in a many respects tothe ones 
_at which my Lord the Ohief Justice and 
my learned brother Grille, J. have arrived, 
but as there is a fundamental difference 
in the mode of approach, I feel I must give 
my own reasons. 

The majority view is (1) that the High 
Court can interfere when the verdict of 
the jury is perverse, and (2), that it ought 
not to do so unless it is perverse. Thig 
is placed as a matter of practice and not 
as one of law. 

My view is that the High Court has 
power to interfere when the verdict ig 
perverse and that this power is expressly 


(42) (1860) 14 Moo. PO 210 at p. 235; Lush, 294 
134 R R483. ; 
` (43) (1927) A O 37 at p. 47; 95 LJ P 153; 136 L 


-T 33 42T LR 


741; 17 Asp. M O 123; 25 - LI,- 
“Rep. 377. 7 hee NA , 4 i . L 
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“conferred_tipon it by s. 307 read with 
ss. 418 and 423 of the Criminal P. C., 
and secondly, that not only ovght it not 
do so when the verdict, whether of 
guilty or not guilty, is mot perverse, 
but that it has no power to do so under 
the law. In my opinion, this result follows 
from the same set of sections. < 

I have set out my views at length in 
the order of reference which was made by 
Niyogi, J. and myself and need not repeat 
what we have said there. HExcepton two 
‘points which I now think require slight 
modification, I still think, with the utmost 
respect to my Lord and my learned brother, 
that that is the right view. 

The discussion before the Full Bench 
raised, however, 2 number of fresh aspects 
which it will be necessary for me to deal 
with in order fully to explain the position 
of Niyogi, J. and myself. 

In the first place, I find it impossible 
to justify the conclusions set out above as 
a rule of practice, though I confess I.was 
once of that view. If the Legislature ex- 
pects the High Court to decide the facts, 
then L feel it is called upon to reach iis 
own conclusions and that it will be shirk- 
ing its duty if it attempte to shelter be- 
hind the opinions of either a Judge of a 
‘lower Court or of a jury. 

“Of course, it must take those opinions 
into consideration, and of course it ought 
‘not to reach a different conclusion unless 
it is of opinion that one or the other is 
clearly wrong, but that is so in appeals 
also. That rule does not entitle an Appel- 
late Gourt to abrogate its functions and 
to say: 

“Tam of opinion that this man is not guilty, but 
“the learned Judge of the lower Court isa reasonable 
map and his-conclusion cannot be characterised as 
perverse ; therefore I will set up a rule of practice 
not to interfere and so will allow the conviction to 
stand.” i 

This is what is done in revision, but tha 
-is because s. 439 expressly invests the 
High Court with a discretion. No such 
discretion is conferred either in a reference 
under s. 307 or in an appeal. When the 
matter is made discreticnary, and when a 
 @lear cut distinction is drawn between revi- 
' gion and appeal in the Act, and when the rule 
of law is that no right of appeal lies unless 
expressly conferred, then clearly tne High 
Court is entitled, and indeed called upon, 
to lay down the broad general lines along 
which its discretion ought to be exercised 
in revision; for the discretion conferred 
is a Judicial and not an arbitary one, and 
consequently must be exercised along 
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judicial lines. Also a difference has to be 
made between a revision and an appeal. 
That at once calls for some broad rule of 
practice. The matter is, in my opinion, 
very different when there are no such 
discretionary powers, The omission of the 
words “may, in its discretion” which occur 
in s. 439, from ss, 307 and 418 and 423 
leave, as I sse it, no room for any such 
rule of practice as is referred to above. 

And what is the’ justification for such a 
rule? Here we have a position.in which 
the Judge of the lower Court, who after 
all has much: more experience than mem- 
bers of a jury, a man retained for the 
task, reach one conclusion, and the jury ane 
other. Why should the opinion of this highly 
trained expert be treated with less respect 
than the opinions of an untrained set of 
men who have nothing like the same 
qualifications for sifting evidence and 
reaching a right result? If the conclue 
sions of both are reasonable, that is to 
say if neither is perverse, than the only 
justifiable rule of practice which I can 
see would be either to accept the opinion 
of the Judge in preference to that of the 
jury, or always to acquit on the ground 
that the accused is entitled to the benefit 
of the doubt, or to treat the opinions of 
the Judge and the jury as cancelling each 
other and leave the High Oourt to reach 
its conclusions unfettered by the view of 
either. With the utmost respect I find it 
impossibie'to justify a rule that the opinion 
of the jury must be accepted unless 
perverse as a matter of practice. The rule 
can, in my opinion, only be justified as 
a strict matter of law or not at all. 

It is relevant in this respect to recall 
that a similar rule of practice was Once 
set up by many of the High Courts in 
India in appeals against acquittals, The 
rule followed by them, and they constituted 
a large majority, was that the High Court 
ought not to interfere with an acquittal 
unless the judgment of the lower Oourt 
could be shown to be perverse, Their 
Lordships of the Privy Oouncil declined 
to countenance any such practics. In Sheo 


Swarup v. Emperor (44) they observe : 
“There is no indication in the Oodeof any limita- 
tion or restriction on the, High Court in the exercise 
of its powers as an appellate tribunal. Further it ia 
to be observed that no distinction is drawn as regards 
the powers of the High Oourt in dealing with an appeal, 


(44) 56 A 645 at p. 651; 151 Ind. Oas, 322; AI R 
1934 P O 227; (1934) Or. Cas. 1134; 61 I A 398; 7 
R Pu 63: 110 W N1119; (1934) A LJ 905; 40 L 
-W 436;15 PL T60/; (1934) MW N 1017; 67M L 
J 664; 39 O W N15; 36 Bom, L R 1185 (P O). 
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between an appeal from an order of acquittal and an 
appeal from a conviction...... 
and 423 of the Code give tothe High Oourt full power 
to review at large the evidence upon which the order 
of acquittal was founded, and to reach the conclusion 
that upon that evidence the order of acquittal should 
‘ be. reversed. No limitation should be placed upon 
ae power, unless it be found expressly stated in the 
0 


de. : 
‘Their Lordships then proceed to state : 
__ “But in exercising the power conferred by the Code 
‘god before reaching -its conclusions apon fact the 
“High Oourt should and. will always give proper 
weight and consideration to such matters as (1) the 


views of the trial Judge asto the credibility of the. 


witnesses ; (2) the presumption of ‘innocence in favour 
of the accused, a presumption certainly. not wéakened 
by the fact that he-has been acquitted at his trial ; 
©) the right ofthe accused to: the benefit of any 
oubt ; and (4) the slowness of an Appellate Court in 
disturbing a finding of fact arrived at bya Judge 
who had the advantage of seeing the witnesses. To 
state this, however, is only: to say that the High Oourt 
‘ in its conduct of the appeal should and will act in 
accordance with rules and principles well-known and 
recognised in the administration of Justice.” | i 
_ Toat, as I see it, is precisely the posi- 
tion for which Niyogi, J. and I are cone 
tending. If the limitations which we read 
into ss. 307, 418.and 423 are not there 
in express terms, then the only alterna- 
tive, as we see it, ig to hold that the 
High Oourt has all the powers it has, 
not only on appeal in general, but also 
in the particular: kind of appeal which 
entitles it to go into facts. There is no 
difference in that .event between 
powers. here and its powers when 
dealing with either an appeal against an 
acquittal or one against a conviction, and 
to state, as 8. 307 (3) does, that due 
weight is to be given to the opinions of 
the -Sessions Judge and the jury is only 
to say, in the language of their Lordships, 
using, however, the word “seference” for 
the word “appeal”: 
. “that the High Oourt in its conduct of the ‘reference, 
should and will act in accordance with rules and 
principles well-known and recognised in the ad- 
ministration of justice.” ` 

If that is so, and if there are no express 
limitations upon the High Oourt’s powers, 
then I can see no more justification for 
introducing the rule about perversity into 
‘these cases, a8 a Matter of practice, than 
‘their Lordships could for allowing it to 
creep into the rules governing appeals 
‘against acquittals. If the Higa Oourt has 
been invested with powers and is left 
‘no discretion in the matter of using 
them or not using. them &as it 
thinks fit, then 1 can only conclude 
‘that it is expected to exercise. them in 
‘the ordinary way and that it is not 
‘entitled to frame rules of practice whioh, 
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its” 


‘otherwise would 


-forth in clear terms, 


- the case.” 


| AIT 
and I speak with the utmost. respect, 
enables it to shirk its responsibilities and 
take shelter behind the opinions of a jury. 
If the express limitations which Niyogi, J. 
and I read into these sections are nt there, 
then the State is not asking for the opinion 
of the jury at this stage, but for that of 
the High Court. There is, in my opinion, no 
half-way house. i o a 

But tho difficulty of such a conclusion 
is that that means that the fact, that the 
trial was by jury must, for all práctical 
purposes, be ignored. It is true that the 
High Oourt has to take into account the 
opinion of the jury which saw the witnesses, 
but if that is all, them in practice it is 
more than offset by the opinion of the 
experienced Judge, who also saw the 
witnesses, to the opposite effect. Tae eme 
phasis all the way through from the be- 
ginning would then be on the opinion of 
the Judge. If the jury happen .to agree 
with him, well and good, the matter is 
concluded unless the proviso contained in 
s. 423 (2) can be brought into play. But 
if the jury do not agree, then ‘they can 
for all practical purposes be ignored, and 
the matter before the High Court. becomes, 
again for all practical purposes, just what 
it would have been a non-jury trial, when 
the High Court stage is reached, 

Of course it’ would be open to the 
Legislature to make such ‘provisions, but 
I am unable to read the Code in that way. 
As I see it the emphasis is all the other 
way round. Throughout the: stress is laid 
on the verdict of the jury and not on the 
conclusions of the Judge. I can find no 
change of emphasis when the Judge dis» 
agrees with the jury, and since to hold 
‘involve a’ departure of 
such a radical and fundamental ‘nature, I 
would have expected it to have. been set 
Not only has that 
not been done but the Code merely directs 


the High Court to exercise the. powers 


which it has on appeal, and subject to 


those powers, to acquit or to convict,. and 


s. 307 (1) directs the Sessions Judge to 
accept the verdict even if he disagrees, 
unless he is “clearly of opinion that it is 
necessary for the ends of justice fo submit 


I may have laid a wrong emphasis on 


‘the words “subject thereto” occurring in 


s. 307 (3). in the referring order, but that, 


- as -I see it, makes no difference, because 
- we still have to get down to the question, 
what are those powers, 
- upon whether..one chooses the powers of an 


and that turns 
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Appellate Court when the trial is by jury 
or of an Appellate Court when it is not. 


Now, Ido not doubt that this must turn 
primarily upon a construction of the Oode, 
but for all that I donot think a proper 
conclusion can be reached merely by read: 
ing the dry bones of the Act. I do not 
mean .that they can be ignored, nor do I 
mean that full effect is not to be given to 
language which is plain. But the Very 
divergence of judicial opinion on this point 
shows that there is ambiguity, and in these 
circumstances, I feel that one must look at 
the matter as a whole and regard it in 
its setting of judicial history and thought. 
I feel that itis necessary to analyse cares 
fully the system of jurisprudence which 
these sections are endeavouring to crys- 
taliee into afew brief words, before con- 
struing them. I feel it would be wrong 
to read into them a departure from the 
long historical association with which jury 
trials are surrounded in other countries 
upon whose system of jurisprudence ours is 
founded, unless the language of the Act 
places that beyond doubt. 


What then is the system of jurispru- 
dence under which ,we function? As I 
envisage it, itis this. The State says to 
itself : 

“I have got to ascertain the truth whenever there 
isa dispute which calls for my intervention, and 
since the truth must always ultimately rest upon a 
foundation of facts, I have got to set up some 
machinery whereby those facts can be determined. 
Now it ıs clear that this must ultimately depend 
upon somebody's opinion about the evidence 
available to prove orto disprove these facts, and I 
realise that reasonable men can reach different 
conclusionson the same material. Therefore it is 
necessary for me to set up some impartial tribunal 
to examine the evidence and tell me whatits con- 
clusions are, and it will be necessary for me to 
tieut its conclusions, or those of some other tribunal 
‘or wibunals placed above it, as final and conclusive,” 

The state therefore divides u p all cons 
tentious matter likely to come before it 
into different classes and sends it to differ» 
ent tribunals, tt says to itself : 

“I recognise that reasonable men oan reach 
different conclusions of fact on the same material, 
therefore in this -class of case, (revisional), 1 will 
make the decision of 1easonable man A, (the first 
Court), final, provided his conclusion is a ‘reasonable 
one, But l recognise that even A may in a moment 
of weakness or error (to which after all all men are 
subject) go astray, therefore 1 will place reasonable 
man 8, ithe High Court) above A to determina 
Whether A's conclusion isone whicha reasonable 
man could reach. 1 do not want B's opinion here. 
1 fully realise that he might reach a different 
conclusion. In this class of case I want A’s opinion 
and A's only, All that 1 want B to tell me is whether 
a reasonable Judge could reach that conclusion. If 
he could, then that is to end the matter. lt is only 
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if he could not, that B is to go on andtell me what 
he, a8 a reagonable man, thinks,” 


“That, as I'see it, is the function of the 
Higa Oourt in revision. Insuchcases the 
responsibility for the decision is A's and 
not Bs, and when the matter reaches B 


he has not to decide whether he as a reason: ` 


able man could have reacned A's conclu- 
sioa but simply whether A could doso as 
a reasonable man. It is only if B decides 


that no reasonable Judge could have come ` 


to that conclusion that he steps into the 
picture as the deciding factor and takes the 
responsibility for the decision on to his own 
shoulders,; and that is what I understand 
by perversity. In that event B has to come 
to his own conclusion, as a reasonable ` man, 
irrespective of the fact that other reasonable 
men might think differently. Of course 
he can and must take that into account, 


ni 


t 


but having done so, he must make up his ~ 


own mind and reach his own conclusion, 

Then we come to a second class of case, 
namely, appeals. Here the State says: - 

“I am no longer going to make A the final Judge 
of facts unless the parties are content with A's 
decision and decide not to appeal, But if they do 
appeal, then I want B's opinion about the facts and 
not A's and I want B to tell me how and where, in 
his opinion, A has gone wrong. If he cannot do 
that, then A's view must prevail, but primarily I 
want B's opinion this time, and ıf he can show that 
A is wrong, then his opinion is to prevail.” 

In that event the final responsibility for 
the decision is not A’s but B's. B cannot, 
as 1 read the law, suy on appeal : 

“A has reached such and such a cunclusion and 
it is a reasonable one, therefore I need not shoulder 


the responsibility for the decision; I will accept 
his view.” 


That is not the function of .an appellate . 
He has to decide for himself and . : 
Tae responsis ` 


Judge. 
Teaco his Owné ‘conclusions. 
bility is his and he cannot evade it by 
sheltering behind A's views. ae Btate saya 
in effect : 

“B, this time I want your opinia; never mind 
what other reasonable men may think; 1 know they 
can reach different conclusions. This time it is 
your opinion lam seeking and I want you to tell 
me what you as a reasonable man think, after you 
have taken intu consideration what other reasonable 
men are likely to think, and in perticular after yo 
have considered what A, who is also a reasonable 
man, and who has already expressed his opinion, 
thinks, and I want you to shuw me how and why, in 
your opinion, B is-wrong; for the opinion | require 


is not only a reasonable one but also a reasoned 
one.” 


It is perfectly true that before, reaching 
his own decision B has to be guided by 
well-known legal principles. He has to 
remember that he did not see the witnesses 
and that he has only a dead record before 
him and that therefore A's. opinion of a wite 


7 


~ 
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hess’ veracity id not to be brushed aside 
lightly, and that B whodid not have the 
advantages of A should not differ from A 
:On,.such a point unless he can come to a 
‚Clear conclusion that A is wrong. But that 
is not-arule of law strictly so-called. It 
“is only one of the many factors which a 
reasonable man takes into consideration 
“before: reaching a decision, It is no more 
than other factors which guide Judges into 
„Teaching conclusions; no more, for instance, 
than the rule which states that ordinarily 
.a. man does not make an admission against 
„his own interests unless itis true, or that 
‘hedoes not suppress relevant evidence in 
his possession unless it would tell against 
him. Ultimately, in an appeal the State 
Says . 

. “In this class of cases I want the opinion of 
reasonable man B and not that of reasonable man A." 


Put into its simplest terms that as [ 
understand, it, is the difference between the 
High Oourt’s powers and responsibilities 
in revision and those onappeal. All those 
cases which state that there should be no 
interference unless the decision of tha 
Oourt below is “perverse”, or unless it has 
been reached “through incompetence or 
stupidity” or unless the Judge “obstinately 
blundered,” or unless it can be shown to 
be “unreasonable”, are, as I see it, merely 
saying that the first Court’s decision stands 
unless the conclusion is one, which no reas 
sonable Jadge could have reached, 


On the other hand, those cases -which 
state that there should be no interfer- 
ence In: appeal unless the appellate tribu- 


nal is ‘of:opinion that the lower Oourt was: 


“wrong: ör “clearly wrong,” are merely 
enunociating:the other sat of rules. The test 
is. no longer whether a reasonable Judge 
could: have arrived at that conclusion - but 
whether,-granting that, that the appellate 
Judges, exercising their own: independent 
- Judgment as reasonable men and as Judges 
guided by judicialexperience and rules, 


are also able to reach it. If not, then, . 


since their decision has to be a reasoned 
one, they must show where and how the 
Judge of thelower Oourt has gone wrong, no 
longer along the lines of perversity, but meree 
ly why they as reasonable men are unable 
to-agree with him, another reasonable man 
and where he has, in their opinion, gone ase 
tray; that is to say, in its ultimate analysis 
the appellate Judges must show why their 
reasonable opinion-should be preferred to 
the lower Court's opinion, also reasonable, 
- If. they can do that, then their opinion has 
to: prevail, however, reasonable the other 
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conclusion may be, Both positions have 
been put by the Lord Obhancellur in the 
House of Lords in Powell v. Streatham 
Manor Nursing Home (6) and clearly a 
distinction was intended to be drawn bee 
tween them. The only distinction I kaow 
is the one I have analysed.’ : 

Now, what Niyogi, J. and I want to know 
is which of these two types of powers are 
we to exercise on areference under g, 307 
and why. There are cases both ways, 
though the bulk of judicial opinion is that 
the jury’s verdict must stand unless it is 
perversed. We want to know which set of 
authorities is right and why one should be 
preferred ‘o the other. 

Going back to the analysis I have made 


the State says, as I see it: 
“Now I have a third class of cases, and here Ino 
longer want the opinion of either reasonable man 
A, or of reasonable man B, but of reasonable man O 
(the jury) assisted in certain limited particulare 
A,” É 


That in its simplest form is the essence 
of a jury tfial, and following out that prin- 
ciple, ss. 298 and 299 separate ‘und define 
the respective functions of the Judge and 
the jury. Taat separation is, I feel, funda- 
mental. : l 

The State has, for good reasons or bad, 
deliberately marked off here a class of 
cases in which it requires the opinion of A 
(the jury) on facts and not tnat of the Judge, 
It is not for us to dilate upon the wisdom 
of that. Sitting as Judges those questions 
are beyond our purview. We have, as‘[ 
see it, to: accept the decision and res 


cognise that the difference is vital and that 


it was intended to be so; so much: so that 
not even in appeal can the High Oourt set 
aside the verdict of the jury unless it ig 
perverse : see 8. 423 (2). 

Oan it possibly have been the intention 
to brush aside such a fundamental concepe 
tion simply because the Sessions Judge 
reaches a diffèrent conclusion? Rememé* 
ber tnis : he is not there to- decide the facts: 
that is not part of his duties nor does ‘it form 
any part of his powers. The State says ; 
“I want the opinion of reasonable main 
C. (the jury) on the facts and not that of 
reasonable man. A (theJudge). Sections 
293 and 299 place that beyond doubt, and 
so do the provisions of s. 307 (L). How 
then can it possibly have been the intene- 
tion that when C does his duty faithfully, 
and reaches a reasonable conclusion, that: 
his labours can nevertheless be brashed- ` 
aside and the matter treated as an ordinary : 
appeal on facts simply because A who has. 
not been asked to decide the facts enters 


490 
. upon the exclusive domain of C and reaches 
another reasonable conclusion; I find it 
_ difficult to say that whena tribunal (tbe 
_ Jury) has been invested with exclusive 
jurisdiction to. determine ceriain matters 
and when it does its duty strictly in ac- 
cordance with law, thatits conclusions can 
. nevertheless be brushed aside simply 
_ because another authority not invested with 
jurisdiction to enter into the facts comes to 
another conclusion. Of course the Legis- 
_Jature could have so provided, but I should 
require Clear and specific language before 
imputing such an intention to. it. 
Now reading s. 307 (3) in the light of this 
analysis, when the Code says that “the 
High Court may exercise any of the powers 
which it may exercise on appeal what kind 
.of:appeal is it referring to? an appeal ina 
jury trial, or one in a nonsjury trial, or an 
‘appeal under s. 449 from a trial under 
‘Ohap. XXXII? The High Oourt's powers 
are different in each ofthese cases. 
Niyogi, J. and I have dealt with this in our 
order of reference. We have shown there 
that when the Judge and jury differ ina 
‘trial of European and Indian British 
subjects under Chap. XX XIII, the Sessions 
Judge has stillto act under s. 307 and 
make a reference to the High Court. Is the 
High Court to deal with such a reference 
any differently from a referencein an 
ordinary jury trial ? 
_ Unless the words “powers which it may 
exercise on appeal” are to be read in con- 
junction withthe type of trial, out of 
which the reference. arises, clearly not, 
‘ If not, then the powers are the same, and 
under the rule now sought to be propounds 
ed, the High Court ought not, as 3 matter 
of practice, to interfere unless the verdict 
of the jury is perverse, That will mean 
that the accused in sucha trial is placed 
11a worse position when the verdict is 
against him and ke has the Judge on his 
_ Bide than when the verdict'is accepted, 
and he is convicted, and has. both the 
Judge andthe jury against him. In this 
latter event, he would be entitled to appeal 
under s. 449 (b)on facts aswell as on law, 
and the High OCouri’s powers would then 
be much wider; in the former, under the 
construction now placed on s. 307, the ver- 
‘dict would have to stand unlessit can be 
shown to, be perverse. What is the justi- 
fication for limiting these powers by arule 
of practice and narrowing the scope of ine 
-terference simply because the accused 
‘happens to have an experienced Judge on 
his ide ? Ofcourse, the position is an 
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impossible one and of cotifse the rule of 
practice would have to be varied in sucha 
case. But why? ; 

The only possible answer is because you 
cannot, when dealing with the referénce, 
ignore the type of trial cut of which it 
arises. You must therefore recognise the 
difference between s. 418 and s. 419 and 
deal withthe matter accordingiy ; other- 
wise you are Construing the same set of 
words in the same section (s. 307) differe 
ently in the two cases, either that, or else 
you are acting purely arbitrarily. The 
conclusin is, to my mind, irresistible, 
You cannot look ats. 3807 as ifit stood 
alone. You have gotto look at itin its 
correct setting, that is to say, with reference 
tothe type cfa trialin which it is being 
used. And if that is so, then the words 
“powers which it may exercise on appeal” 
clearly mean powers in the kind of appeal 
which would have lain if the verdict had 
been accepted, l 

Now seeing that we are dealing in the 
present case with an ordinary jury trial, 
that is tc say, one not under Chap. XXXIIL 
and seeing that there isnothing ins. 307 
to indicate that we are to travel wider 
thanthe provisions of the Code which deal 
with these two kinds of trials and the 
appeals which arise out of them, we sre, in 
my opinion clearly limited, in the first 
instance, to matters of law (s. 418 (1)), and 
to the matters dealt with in the proviso 
tos. 423 (2). I am clear. that the High 
OCourt’s powers to set aside the verdict of 


the jury and to come to its own conclu». 


sion on the facts does not:arise- uatil these 
hurdles are surmounted. | . 
How does this entitle the High Court to 


interfere with a perverse verdict? The 


answer is, in exactly the same way as the 
High Oourt can interfere on appeal with a 
perverse Verdict which has been accepted 
by the Sessions Judge. It has never.been 
doubted thatthe High Court has. such 
powers on appeal; it has never been 
doubted that the High Oourt cannot ins 
terfere on appeal unless the verdict, is 
perverse, or unless one Of the other matters 
dealt with in s. 423 (2) is present. In my 


Opinion exactly the same conditions obtain 


when there is a reference; no more and no 
less, 

How isthat power derived? Niyogi, J. 
aud l attempted an explanation in our ree 
ferring order, In the course ofthe . dise 
cussion before the Full Bench that. was 
objectéd to as being far-fetched. On 


reHection I agree that the - construction: 


a 


v 


p~ 
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given is strained, but without entirely 
abandoning that position I think the matter 
can also be placed upon another basis. 

Under s. 3 of the Evi. Act a fact is said 
to be proved when: 


“After considering the matters before it, the Court 
either believes it to exist, or considers its existence 
soprobable that a prudent man ought, under the 
circumstances of the particular case, to act upon the 
supposition that it exists.” 


If then the Court, which in this case 
would be the High Oourt, considers that 
no prudent man could have come to the 
conclusion thatthe fact exists or ought 
to have acted on the supposition that it 
exists, then that fact cannot be said to have 
been proved. 8o also with facts disproved” 
and'“not proved”. And unless the requisite 
facts can be said to have been proved or 
disproved or not proved, there can be 
neither acquittal nor conviction; and an 
acquittal ora conviction which is not based 
upon legal foundations can be set aside 
as a matter of law. It is done every day 
when findings are given without any evid- 
ence in support of them. Once that is 
done, then the High Oourtb can come to its 
own conclusions and either acquit or con- 
vict On the strength ofits own findings; 
it ig not bound to order a retrial. 

This is the position in appeal; and indeed 
it must be so, otherwise the extreme posi- 
tion for which Mr, Sen contended, namely 
that the High Court can never interfere 
even in appeal, however perverse the 
verdict, would have to prevail, And if 
those are the High Couri’s “powers on 


appeal,’ then equally they are its powers 


in a reference under s. 307. 


I recognise that this conclusion is founded 
on the assumption that the verdict of the 
jury remains its verdict even when the 
matter is before the High Court and note 
withstanding the fact that it has not been 
accepted by the Sessions Judge, and I 
realise that thisis an important point of 
difference between the maj:rity view and 
mine, but with the utmost respect I cannot 
find any place in the Code which states or 
suggest that tke verdict springs into exis- 
tence as a verdict only when it is accepted 
by the Sessions Judge and that until then 
it isonly a pious expression of opinion on 
the partofthe jury. The procedure is 
given in tte Code, and withthe utmost rese 
pect, | consider the matter plain 


“First of all the Sessions Judge delivers 
his charge (s. 297), then the jury consider 
their verdict, and may, if they so choose, 
retire to enable them to do so. (Section 300). 
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Then s. 301 says 


“When the jury have considered their verdict, 
the Foreman shall inform the Judge what is their 
verdict, etc.” 


The marginal note is “delivery of 
verdict”. I can only conclude that that is 
what the Code means by a verdict, and I 
Only conclude that it springs into existence 
as a verdict at that moment, otherwise I 
am unable to ses how it can be said to 
have been delivered. 

After this s. 303 indicates that the verdict 
is to be recorded, and s. 304 provides that, 

“Where by accident or mistake a wrong verdict 
is delivered, the jury may, before or immediately 


after itis recorded, amend the verdict, and it shall 
stand as ultimately amended.” 


Again with respect I am unableto under- 
stand how that which is not in existence 
can be solemnly recorded as a verdict 
and can be directed to stand as such on 
the records. All this is before the Sessions. 
Judge decides either to accept or to reject 
it. Itisto be observed that none of these 
sections say that the verdict so recorded 
is provisional, or that “it shall stand” 
fora time only; none of them say that it 
is to disappear a8 a verdict and turn into 
a pious expression of opinion the moment 
the Sessions Judge declines to accept it. 
On the contrary, s. 306 states that if he 
agrees “with the verdict’ he shall give 
judgment accordingly, and s.307 says that 
if he disagrees “with the verdict” (the same 
word is used), then he shall not record 
judgment but shall submit the cas3 to the 
High Court. What case? Since the same 
expression is used in both sections, I can 
only conclude that it means the case with: 
the verdict intact asa verdict, and that. 
there has been no snbtle change in its 
substance and meaning in the interval, no 
transmutation of either substance or form. 

It seems clear to me that the verdict 
remains the verdict throughout and that 
after it has been recorded as such, the 
Sessions Judge has to act on it one way or 
the other. If he accepts it, he records 
judgment of acquittal or conviction, if not, 
he does not record judgment at all but 
sends the case to the High Court, and then,’ 
unless the High Court after considering 
all the material on record including the 
opinions of the Sessions Judge and the. 
jury comes to the conclusion that the 
verdict is perverse, it must proceed to do- 
that which the Sessions Judge should have 
done, namely to acquit or to convict in 
accordance with the verdict. All that it 
does, therefore, is to pick up the incom- 
plete threads of the trial exactly where the 


422 | í 


Sessions Judge left them, and with wider 
powers; namely those exercisable on appeal, 
bring tbis jury trial to a conclusion. i 

It is true s. 307 (3) speaks of the 
“opinicns” of the Sessions Judge and 
the jury and it may well 
the word “cpinions” is not used there in 
the sense of verdict. though s. 305 shows 
that the Code uses the words “verdict” 
and “opinions” interchangeably in at least 
scme places. But I agree that the word 
“opinions” .in s. 807 (3) probably does not 
mean the verdict and that it is used 
there in the sense cf reasons for the 
verdict as well.as of the final conclusion of 
the majority. a 

Sections 301, 302 and 305 show that the 
verdict need not be unanimous, and s. 303 
shows that tke jury can be questioned 
about the verdict and that the questions and 


answers must be recorded, Findlay, O. J. O.. 


was of opinion that tbis should always 
be done and the reasons of tke jury extract- 
ed whenever the Sessions Judge dis- 
agrees with them. Emperor v. Kankaya 
(3). Whetler this falls strictly within 
the purview of s, 303 or not need now be 
ecnsidercd, for there is clearly inherent 
power in the Court to do this, as well as an 
inherent right in the jury to state not mere 
ly their conclusion—guilty or not guilty— 
but aleo their reasons and when they wish 
to add a rider, such ss a recommendation 
for mercy, they are clearly entitled to dogo 
and to explain why. 

The word “verdict” has not been defin- 
ed, so it is legitimate to look to the 
English Law from. which the expression 
has been derived’ to see’ what it means 
there. We are told in 9 Hal. 371 that the 
verdict'can be either a general verdict of 
guilty or not guilty or a special verdict 
“which finds the facts of ‘the case and 
reserves the legal inference to be d.awn 
from them for the judgment of the Court." 
At p. 436 are given the ‘powers of the Court 
of Criminal Appeal to alter 
The passage runs : ` 

“Where the jury could on the indictment on 
which the appellant has been convicted have 
found him guilty of some other offence and it 
appears that the jury must have been satisfied 
of facts which proved him guilty of such other offence, 
eto,” > : : 

We know also that ‘recommendations fof 
mercy are frequently made and tke rea- 
sons given, such as the extreme youth of 


the accused or that he was merely a tool in 


the hands of others. l 
It is therefore reasonably plain tbat the 
word “verdict” is not confined to the ultie 


DATTATRAYA SADASHIV KARVE V, BMPRROR (NAG.) 


be that. 


the verdict. 


18610: 


mate conclusion of guilty or not guilty but - 


may embrace other things as well. It is also ` 
clear that the sense in which it is ueed in’ 
8. 423 (2) relates to the final decisicn of the 
majority and that it does nut embrace the 
opinion of the minority. But the word “opis 
nions” cannot possibly be used in that sense . 
ins. 307 (3) for clearly the High Court is - 
entitled to take into consideration nct 
merely the opinions of the majority but 
alco those of the minority; and where the 
jury as a whole, or any individual juryman, : 
has chosen to give a reason or to indicate ` 
the grounds on which the conclusion is 
based, then the High Court is bound to’ 
consider these opinions as well. Therefore 
it is clear to me that the word “opinions” in 
s. 307 (3, is wider than the word “verdict”- 
in 8. 423 (2', and that it includes not only’: 
the final decision of the majority (the sense - 
in which it is used in s. 423 (2) ) but also: 
the opinions of the minority, and where’ 
reasons are disclosed, the reasons given: 
whether by an individual juryman, or by 
apart of the jury, or by the whole. But, 
with respect, I cannot see how that fact’ 
modifies or enlarges “the powers of the’ 
High Court on appeal.” As I see it, all it 
means is that the High Court, on a refer-- 
ence, must consider every opinion express-. 
ed whether by the majority or the minori- 
ty, or whether by an individual juryman or 
by the Judge, but that it cannot alter or 
reverse the final decision of the majority’ 
unless the matters I have referred to above 
are present. I am therefore unable to agree’. 
that the difference in the meaning of the 
two words enlarges the “powers of the 
High Court on appeal,” ; 
One of the Nagpur decisions with which 
Niyogi, J, and I found ourselves unable to’ 
agreee, namely Sakhawat v. Emperor (1): 
appears to be grounded on the fact that- 


A 


s. ¿07 (3) entitles the High Court to exercise: /: 
“any of the powers which it may exercise on’. 


appeal”, and it was urged in the course of: 
the discussion that these are, if anything, 
words of enlargement and not of limitation.’ 
F do not feel that difficulty. If the powers: 
of the High Ccurt on appeal are circum: 
scribed, as clearly they must be, then, as 
I see it, each one of these powers ‘must. be’ 
subject to the fame limitations. - 
Let me give an illustration toshow what 
Imean. The High Court is given the: 
power in s. 423 to convict, and also . the: 
power to sentence. But that cannot be. 
taken to mean that when acting. under 
s. 307 it can pick up the power to sentence,: 


and ignoring the limitation that:there can. 


A 


a 
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be no sentence until there has been a 
conviction, proceed to sentence an accused 
without troubling to convict him. 

Take another example. Another of the 
High Court's powers on appeal is to dise 
charge the accused. Now there are well- 
recognised rules regulating the 'use of the 
powers of discharge, They can clearly not 
be resorted to unless the conditions laid 
down elsewhere for their use are present. 
In my opinion, the use of each power must 
clearly be regulated in accordance with the 
limitations prescribed by law for its use. 
So also in this matter. The accused cane 
not, in my opinion, be acquitted or convicte 
ed, or discharged, or re-tried, until the 
conditions regulating the use of these 
Various powers are found to be present, and 
these conditions are, in my opinion, that 
when the trial was by jury, then the verdict 
Cannot be disturbed unless the conditions 
prescibed by s. 423 2) are present, or unless 
there has been an error of law, which ex- 
pression includes a perverse verdict. With 
all respect Iam unable tosee how the words 
“any of the powers” militate against this 
View. In my opinion, the words “may 
exercise any of the powers which it may 
exercise on appeal” mean exactly what they 
. 88y, no more and no less, and that the High 
Qourt’s powers on a reference are exactly 
what they are on appeal, again, no more 
and no less, with the solitary exception that 
it cannot dismiss the reference as it can an 
appeal, but must decide the matter, 

It is necessary: to refer to one other 
matter in order to clear up a misunder- 
standing, One part of the order of reference 
appears to suggest that the High Court 


cannot go into the evidence until it decides ` 


whether the verdict is perverse and that it 
is only after it has reached a conclusion of 
perversity that it can begin to examine the 
evidence andto make up its own mind 
-whether to acquit or to convict. That was 
not'our meaning and we have said in 
another part of the order thatit may be 
necessary in certain cases to scrutinise the 
entire evidence before it is possible to 
decide whether the verdict was perverse or 
not. 

What we meant was that, in our opinion, 
the treatment of a reference should be more 
like, that of a revision (aside from the 
Question of discretion) than that of an 
appeal, until the High Court comes to the 
conclusion that the verdict was perverse. 
After that the treatment is as in appeal, 
-What one looks to in a revision is whether 
the finding cn the facts was perverse, that 
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is tosay, using the language of the House 
of Lords in Powell v. Streatham Manor 
Nursing Home (6), whether on the evidence 
the conclusion reached is one which no jury 
properly directed could reasonably have 
come to, and adapting that to revisions, : 
whether the decision is such that no Judge 
who had properly directed himself could 
reasonably have reached. If it is not 
perverse iu that sense, then there is an end 
of the matter unless other questions of law 
are involved. Soalso here. That is what ` 
we meant. 

I would, therefore, answer the question 
referred as follows. To the first question 
I would say: 

“Yes, provided it is understood that s. 423 (3) 
permits the High Oourt to alter or reverse a verdict 
which it considers to be perverse," 

I would answer the second question in 
the affirmative as well. As to the third, I 
would state that the High Oourt must 
decide, in the first instance, whether the 
verdict is perverse or not and that the whole 
case is opened up to the extent that it is 
necessary to enable it to reach such a 
conclusion, but that it cannot reach its own 
decision on the facts unless and until it 
comes to the conclusion that the verdict was 
perverse or that it otherwise militates 
against the provisions of s. 423 (2). 


D. . Answers accordingly. 


PATNA HIGH COURT 
Criminal Revision No. 659 of 1939 
January 4, 1940 
VARMA; h 
SAHEBJAN AND OTAERS— -PRTITIONERS 

VETIUS 
EMPEROR—OPPosITR PARTY 

Criminal Procedure Code (Act V of 1898), 3. 522— 
Order under, tf canbe passed in revision—Order 
under, after delay of more than two months after 
conviction—Delay not due to fault of complainant— 
Order, if good. 

In a proper case the Court of appeal orthe Oourt 
of revigion can pass an order under s. 522, Oriminal 
P. O., if such Court is satisfied that an order of 
the nature is necessary in the interest of justice. 
91 Ind. Oas. 809 (2). 

Obiter.— Where an order under s, 522 was made more 
than two months after the conviction under s. 448, 
I. P. O., and the delay was not due toany fault on the 
part of the complainant, theorder is not bad, 140 
Ind. Cas. 66(1), distinguished. 


Or. R. against an order of the Sessions 
Judge, Patna, refusing to make a reference, - 
dated October 16, 1939, against an order of 
the Sub-Divisional Magistrate, Dinapore, 
dated August 31, 1939, - h 


424 


- Mr.: Rajeshwari Prasad, for the- Peti- 
tioners. ... a’ 


Mr. Qazi Nazrul Hasan, for the Crown. 


Order.—This ig an application 
against an order passed by a Magistrate 
under s £22 of the Oriminal P.O, restore 
ing Possession to the opposite party, after 
the conviction of the petitioners under 
s. 442 of the. I. P.C. The original convic- 
tions were under ss, 143 and 448, I. P, C., 
‘against. five persons two of whom were 
acquitted, with the result that the charge 
under s;..143 failed in the absence of proof 


that five or more than five persons were - 


engaged in the crime, but the conviction 
under s..448, was upheld. by the Appellate 
Court, frem whose judgment it is clear that 
the present petitioners managed to turn out 
the complainant after beating her. Now, 
the trial Court judgment was delivered on 
July 20, .1939, and on &. petition by the 
complainant the present ‘petitioners were 
asked on July 22, 1939, to show cause why 
the house chould not be restored to the 
Complainant’s possessicn, but by the time 
cause was.shown, the Magistrate who had 


convicted the petitioners had ceased to be ` 


a Magistrate and tkerefore they showed 
carse before tte Sub-Divisional Magistrate 
of Dinapore on August 3, 1939. In the 
meantime the petitioners had gone up in 
appeal and the judgment of the Appellate 
Oourt is dated August 29, 1939, by which 
the conviction of the presert petitioners 
was upheld under s. 44%.. Cause was more 
fully shown on August 28, 1939, before the 
Sut-Divisional Magistrate, and tbe order 
complained against Presently was passed 
on August 31,197 9. l 

Mr. Rajeshwari Prasad, appearing on 
behalf of the petitioners urges that the 
order passed on-August 31, 1939, was made 
more than twc months after July 90, 1939, 


on which date the petitioners were convicte- 
and therefore, it ` 


ed by the trial Court, 
is not in order, and for this purpose he 
refers tothe decision in Aswini Kumar 
Das v.Sasanka Mohan Bose (1), where an 
order of ‘this nature was set aside. In the 
present case the petition was fi'ed before 
the Honorary Magistrate only two days after 
the conviction, and it must be noted that 
the delay. in passing the order was not 
due toany faulton the part of the com- 
piainant, Ina proper case, the Couri of 
appeal or the Court of revision can pass 

(1) 59 O 1153; 140 Ind. Cas. 66; A I R 1932 Cal. 750 


(1); 36 Q W N 624; (1932) Or. Oas. 745; Ind, Rul. 
(1932) Oal, 665; 33 Or, L J 868, : 
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an order under s. 522, Oriminal P. O. if 


- such Court is satisfied that an order of the 


nature is necessary: in the intereet of 
justice. [have gone tbrough the judgments 
of: the Courts below and I have no hesita- 


A 


_ 


tion in my mind that this was a fit case : 


in which the power under s. 522, Oriminal 
P. ©. should have been exercised, Even 


if there be any defect inthe order of the | 


Magistrate who: had passed it, I would 


make that order following the procedure in . 


Rameshwar ‘Singh v., King-Emperor (2), 

where an order under e, 522 of the Criminal: 

P. C. was passed by this Court. 
The Rule is discharged, l 


D, Rule discharged. 


(2) 4 Pat..438; 91 Ind. Cas, 809; A IR 1925 Pat. , 


689; 27 Or. LJ 137;7 P L T 285. 


MADRAS HIGH COURT 
Appeal No. 6‘and Civil Revision 
Petition No. 5 of 1939 
July 19, 1939 
BUEN AND Stopart, JJ. 
SWAMINATHA ODAYAR —APPELLANT 

l versus: 
SRINIVASA TYER AND OTHERS 
— RESPONDENTS. 
Madras Agriculturists' Relief Act (IV 


of 1938), - 


ss, 20,3, Proviso C—Court holding applicant under . 


8. 20 not entitled to benefit under Act—Order, if 
appealable under 3.47, Civil Procedure Code (Act 
V of 1908)— Proviso C to 8.3 whether excludes per- 
sons who have escaped assessment. 

The Court to which an application is made under 


s. 20, Mad. Agri. Relief Act, must decide whether . 


“the person making the application is a person en- 


titled to the benefits of the Act or not. But the 
inquiry contemplated by s. 20 is an inquiry of a 
summary 
under s. 20is a question between 
Court and the applicant and not a question between 


kind. The only question which arises ' 
the executing - 


the parties to the decree. Consequently the order | 


dismissing an application under s. 20 is not- an 

appeslable order under s. 47, Oivil P, O. coz. k 
The Proviso C to s. 3, Mad. Agri. Relief Act, 

excludes from the benefits of the Act only persons 


who have been assessed to property tax. It does | 


not exclude those who, though liable to property 
tax, have for: some reason or other escaped assegs- 
‘ment, A person cannot be “ assessed ” unless the 
assessment is made in his name. 


A. and O. R. P. against an order of the Sub- 
Judge, Tiruvarur, dated October €, 1938, 


Messrs. C. S. Venkatachariar and V.N. 


Venkatavardachariar, for the Appellant. 
Mr, M. S. Venkatarama Iyer, for the Res- 
pondents, 


Burn, J.—This appeal and this revision- 


. petition are both preferred from the ordes.;~ 
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of the learned Subordinate Judge of Tiru- 
varur passed on E. A. No. 188 of 1938 in 
O. 8. No. 30 of 1924 on the file of the Tan- 
jore Sub-Court. The application was made 
to the learned Subordinate Judge by the 
appellant, who was defendant No. 2in the 
suit under s. 20 of Madras Act, IV of 1938, 
for stay of execution of the decree. Bece 
tion 20 of Madras Act, IV of 1938, says that ; 
“every Court executing a decree passed against a 
person entitled to the benefits of this Act shall, on 
application, stay the proceedings until the Oourt 
which passed the decree has passed orders on an 
application made or to be made under s. 19.” 


Section 19 provides for an application 
by a judgmentedebtor who is an agricul- 
turist to the Court which passed the decree 
for scaling down the decree. The learned 
. Subordinate Judge has held an enquiry in 
order to ascertain whether defendant No, 2 
who made the application under s 20 was 
“a person entitled to the benefits of this 
Act” and after taking evidence on the point, 
he has decided this question unfavourably 
to defendant No. 2. He therefore dismissed 
the application to stay the proceedings. De- 
fendant No. 2 has appealed from this deci- 
sion and has also put in a revision-petition. 

With regard to the appeal, we are clearly 
of opinion that no appeal lies in this case. 
The question which is raised in an applicas 
tion under s. 20 of Madras Act, IV of 1938, 
according to Mr, Venkatachari who appears 
for the appellant, must be considered to be 
a question under s. 47, Civil-P.C. since it 
relates to stay of execution, and there are 
many decisions that questions regarding 
stay of execution are questions regarding 
execution. We find ourselves unable to ac- 
cept this view. The question raised under 
B. 20 is,-wethink, not a question between 
the parties to the decree at all. As we have 
already indicated s, 19 of Madras Act, IV 
of 1934, provides for the application of the 
judgment-debtcr for the scaling down of 
the decree ands 20 we consider to be a 
provision merely ancillary to s 19. It was 
intended, we think, to make it possible for 
the jadgmentedebtor agains; whom execu- 
tion was: proceeding in a Qourt different 


from that which passed the decree to get‘ 


the execution proceedings stayed until the 
Court which passed the decree could decide 


upon his -application under s. 19. We see. 
no reason to differ from our learned bro-: 


ther Wadsworth, J. who held in his deci- 
sion of O. R. P. No, 1520 of 1938 that the 
Court to which an application is made 
under s 20 must decide whether the per- 
son making the application is a person en- 
‘titled to the benefits of the Act or not: But 
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we think that the inquiry contemplated - by 

s. 20 is an inquiry of a summary kind and 
that all that is necessary is that the appli- 
cant should show the Court that prima 
facie he is entitled to the benefits of the ° 
Act. A reading of s. 20, by itself seems to 
us toindigate clearly that the only ques- 
tion which arises under that seciion is a 
question between the executing Court and 
the applicant and not aquestion between 
the parties to the decree. In our view, a 
Court to wuich an application is made 
under s, 20 is perfectly competent to stay 
the execution proceedings without notice to 
the decreesholder, if it is satisfied prima - 
facie that the applicant is a person entitled 
to the benefits of the Act. This is indicated ' 
by the existence of the proviso to s. 20 
which is that, if the judgment-debtor des 
not make an application.under s. 19 within - 
60 days or if his application is made and 
rejected, the Oourt proceeds with the exe- 
cution of the decree. We cannot therefore 
agree that the order passed in this case is ` 
an appealable order under s. 47, Civil P. O., 
and A. A. O. No. 6 of 1939 must accordingly 
be dismissed with costs. 

In considering the civil revision-petition 
we think that the order of the learned 
Subordinate Judge cannot be upheld, It is 
not possible to say that he had no jurisdic- 
tion to decide whether the applicant was 
entitled to the benefits of the Act, for, as 
we have already said, we think that s. 20 
does give him such jurisdiction. But his 


‘decision we think in this case must be 


get aside because he has given å perverse 
meaning to the words of s.3. Proviso O. 
It was shown beyond the possibility of dis- 
pute that the petitioner had not within the 
two years immediately preceding October 1, | 
1937, been assessed to property or house 

tax under the Madras District Municipalities 
Act cn property of the annual rental value 
of not less than Rs. 600, It was shown that 
he was assessed to property tax on proe . 
perty of the annual value of Rs. 405 
in Mannargudi Municipality, and it was 
also shown that he was in reality the owner © 
of property in Tiruvarur Municipality of - 
the annual value. of Rs. 240. But he was 
never assessed to property tax on the pro- 
perty in Tiruvarur, The assessment on that 
property stands, as it has stood apparently 
for the last 40 years, in the name of another 
Balasubramanya Udayer, who 
apparently died long ago. Learned Counsel 


> for the respondent contends—and we think 


with good reason—that the policy. of the . 
Act was. to prevent persons owning pro-‘ 
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perty ofthe annual rental value of Rs, 600 
and more from claiming the benefits of 
Madras Act IV of 1938. But the proviso to 
B. 3, as_we have already said, excludes from 
the benefits of the Act only persons who 
have been assessed to property tax. It dogs 
not exclude those who, though.liable to 
property tax, have for som: reason or other 
escaped assessment. The learned Sub- 
ordinate Judge says : 

“In my opinion, the words ‘assessed to’ means 
only ‘taxed in respect of? and not that the për- 
sons ‘name should actually be found in the 
assessment register,” 

This, as we have said, is clearly perverse. 
A. person cannot be ‘assessed” unless the 
assessment is made in his name. In this 
case the petitioner was prima faciea person 
entitled tothe benefits of the Act and we 
therefore set aside the order of the learned 
Subordinate Judge and direct that the exe: 
cution proceedings be stayed under s, 20 
of Act IV of 1938. It will be for the peti- 
tioner to make an application unders. 19 
and ifno application is made within 60 
days or if the application is made and dise 
missed, the executing Court will proceed 
(under the proviso to 8. 20) with the execu- 
tion: The petitioner will recover from the 
respondents (decree-holders) the costs of this 
revision: petition. 





N.-D, Order accordingly, 
LAHORE HIGH COURT 
Civil Revision No. 1009 of 1938 
i May 5,1939 


Tek OUHAND AND Bains, JJ, 
TAJ DIN—DEF8NDANT—PBTITIONER 
l l versus 
ABDUL RAHIM—PrarnTIrr—RESPONDENT 
Transfer of Property Act (IV of 1882), as. 105, 107 
~—‘Lease"—Rent deed by transferee reciting that he 
hastaken premises from transferor and agreeing to pay 
certain rent for certain period, whether lease—S. 107, 
if governed by definition of lease given in Registration 


Act or one gtven in 8.105, Transfer of Property Act - 


(IV of 1882)—Lease—Proof of — Oral lease accom- 
panied by possession— Rent deed, if corroborative 
evidence of terms of lease. 

From the definition of “lease” in s. 105, T. P, Act, 
itis clear that the essential feature of a lease is that it 
is a transfer of a right to enjoy immovable property. 
It would therefore follow that the transfer can only be 
made by the person who owns the interest to be 
transferred. A rent deed which js executed by the 
transferee and not the transferor of the interest to be 
conveyed by the lease and reciting that the transferee 
had taken the premis from the transferor and the 
transferee merely agrees by the terms of the deed to 
pay a.certain rent for a certain period, cannot be 
considered tobe a ‘lease’ within the definition. Con- 
sequently, asa rent deed for less than a year, it 
would not require registration under the Registration 
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in evidence. 
[Case-law referred to ] 
The expression “supp 
Act” in s. 4, T. P. Act, 
that the sections mentioned in it are to be taken as a 
part of the Registration Act. 


tions in the Registration Act. 
18 not, therefore, governed by 


the one given in s. 105, T. P. Act. 157 Ind Oas. 98 
(6), relied on. ; 


Where there is an oral lease accompanied by posses- ` 
as corroborative — 


sion, the deed of rent can be used 
evidence to support the terms of the lease. 


O. R. from the decree 
Small Cause Court, Lahore, dated Novem- 
ber 22, 1938. l 


tioner, l 
Mr. Ganga Ram, for the Respondent. 


Bhide, J.—This is a petition for revision 
under s. 250f Act IX of 1887,arising out of 
a suit’ for recovery of Rs. 234-8-0 as arrears 
of rent. The petition has been referred 
to a Division Bench. for decision as it 


involves a question of law of considerable |. 


practical importance. The material facts 
are briefly as follows: The house in dis- 
pute which is situated within the municipal 
limits of Lahore was mortgaged by ihe 


defendant in favour of the plaintiff by a.. 


registered deed in the yedr 1931 and an 
additional charge thereon was created in 


the year 1935. According to the plaintiff, . 
the defendant orally took the house on lease . 


after the mortgage, On September 26 


1936, the defendant executed arent deed . 
in favour of the plaintiff agreeing to pay . 


Rs. 11-8-0 per mensem. The rent deed pur- 
ported to be for a period of “less than a 


year’ and was not registered, On August . 


24, 1938, the plaintiff instituted the present 
suit for recovery of Rs. 234 8-0 as arrears 
due on account of rent, giving credit for. 


Rs.30 paid by the defendant. The defendant .. 


denied having executed any rent deed in 


favour of the plaintiff and ialleged that. 


the deed relied on by the plaintiff had. been 


procured from him by fraud and misrepree . 
that the . 
deed was inadmissible in evidence for want : 


sent .tion, He further pleaded 
of registration owing to a notification, 
No. 153-St, dated April 27, 1938, issued by 
the Panjab Govt, under s. 1, T. P. Act, mak-. 
ing s. 107 of that Act 


the plea of fraud and misrepresentation 
to be not proved and decreed the suit, 


emental to the Registration `- 
cannot be intended to mean -: 


They must be governed | 
y the definitione in the T, P. Act, and not by defini: 
Section 107, T. P. Act; : - 
the definition of the: - 
term “lease” given in- the Registration Act, but by... 


of the Judge 


Mr. Hukam Chand’ Bhasin, for the Peti- | 


applicable. to all- 
municipal areas in the Punjab. The learn-- 
ed Judge of the Small Cause Court held. 


2 


af. 
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but- without deciding the question of the 
inadmissibility of the rent deed in evi- 


dence for want of registration which had 


been raised by the defendant. 

“There is no gronnd for interference in 
revision with the learned Judge’s finding of 
fact as to the petitioner's plea that the rent 
deed in question was procured by fraud 
and. -misrepresentation. The only point 
which therefore requires decision is whether 
the rent deed was inadmissible in evidence 


_owing to the provision of s. 107, T. P. Act, 


as urged by thelearned Counsel for the 
petitioner. The provisions of s. 107, are as 
follows : 

*107.—A lease of immovable property from year 
to year, or for any term exceeding one year, or 


reserving a yearly rent can be made only by a re-. 
_ gistered instrument. 


Allother leases of immovable property may be 
made either by a registered instrument or by oral 
agreement accompanied by delivery of possession. 

Where a lease of immovable property is made by 
a registered instrument, such instrument, or where 
there are more instruments than one, each such instru- 
ment shall be executed by both the lessor and the 


lessee : i 

‘Provided that the Local Govt. may, with the pre- 
vious sanction of the Governor-General-in-Opuncil, 
from time to time, by notification in the local official 


Gazette, direct that leases of immovable property, - 


other than leases from year to year, or for any term 
exceeding one year, or reserving a yearly rent, or any 


- class of such leases, may be made by unregistered 


instrument or by oralagreement without delivery of 
possession. : 

Admittedly, no action has been taken by 
the Provincial Govt. under the proviso, The 
effect of the notification, therefore, is that 
leases of immovable property falling under 
cl.1 of the section must be effected by a 
registered deed, while those falling under 
cl. 2can be effected, at the option of the 
parties, either (1) bya registered deed, or 
(ii) .by an oral agreement accompanied 
by delivery of possession. Inthe present 
instance, the lease was for a period of 
less than a year and therefore falls under 
cl. 2 of the section. It could therefore be 
effected either by a registered deed or by 
an oral agreement accompanied by delivery 
of possession. The petitioner's contention 
is that the rent-edeed relied on by the 
plaintif was a “lease” and being unregis- 
tered,’ was ineffective as well as inadmissi- 
ble in evidence, owing to’ the combined 
operation of the provisions of s. 107, T. P. 
Act ands. 49, Registration Act. In order 
to examine the above argument, it is neces- 
gary to consider, first, whether the rent deed 
relied on by the. plaintiff is a 
within the -meaning of s. 107, T. P. Act. 
8. 107, is in Oh. V, T. P. Aect,. which deals 
with. leases.of immovable property, and 
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s, 105, which is the first section in that 
Chapter, defines a “lease” as follows : 

“A lease of immovable property is a transfer of sa 
right to enjoy such property, made for a certain time,: 
express or implied, orin perpetuity, in consideration: 
of a price paid or promised, or of money,a share 
of crops, service, or any other thing of value, to be 
rendered, periodically or on specified occasions, to, 
the transferor by the transferee who accepts the trans- 
fer on such terms.” os 

It would appear fromthe above defni» 
tion that the essential feature of a lease is 
that it is transfer of aright to enjoy ime 
movable property. It would therefore seem’ 
to follow that the transfer could only be 
made by the person who owns the interest’ 
to be transferred. In the present instance 
the rent deed is executed by the defendant 
who is the transferee and not the transe 
feror of the interest to be conveyed by the 
lease. The rent deed recites that the trans- 
feree bad taken the’ premises from the 
transferor and the transferee merely agrees 
by the terms of the deed to pay a certain 
rent fora certain period. Under the cir- 
cumstances, I do not see how this deed 
could be considered to be a ‘lease’ within 
the definition given ins. 105, T, P. Act. 

The learned Oounsel for the petitioner 
has relied chiefly on a Single Bench deci» 
sion of this Court reported in Malan `v. 
Dayal Singh (1) and a decision of the Court: 
of the Judicial Ocmmissioner, Nagpur, 
reported in Nasiban v. Mohammad Sayed 
(2), But these rulings seem to beof no 
assistance as far as the point now under 
consideration is raised. In the former ruling 
it was conceded that there was no regis» 
tered lease and no oral lease also had 
been relied on. As a result ‘there was 
no ‘lease’ at all, as required by s. 107, 
T. P. Act, on the basis of which the plainte 
iff could succeed. The case was thus decid- 
ed on its own facts and does not lay down 
any general rule. Inthe second case, the 
rent deed seemsto ‘havé been assumed to 
be a “lesse’ within the meaning of s. 107, 
T, P. Act, without any discussion of the 
point, On the other hand, it has been point- 
ed out in Mohammad Hasan v. Buddhu (3), 
that a rent deed of the kind relied on in 
the present case is only a one-sided agree- 
mentof the nature of a kabuliat and is 
not a “lease” within the meaning of s, 107, 
T. P,Act, A similar view has been taken 
in HariChand v., H. H. Hammond .4), and 

(1) AI R 1939 Lah, 162; 41 P L R 578. 

(2) A I R 1986 Nag. 174; 1614 Ind, Oas. 557; 19 N LJ 
179; 9RN 41. 

(3) AIR 1938 All. 32; 172 Ind. Oas. 973; (1937) A L 
J 1297; 10 R A 445; 1938 A LR 60. 

(4) A IR 1934 Pesh, 81; 148 Ind. Cas. 548; 6 R Pesh. 
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Birdichand Lalchand v. Popatlal (5). 

It was urged on behalf of the petitioner 
that according tothe definition of a “lease” 
in the Registration Act, the term “lease” 
includes a kabuliat and this definition 
applies to leases covered by s. 107, T. 
P. Act, by virtue of s. 4 of that Act, which 
provides that s 54, paras. 2 and 3 and 
68 59, 107 and 123 ‘shall bė read as supple- 
mental to the Registration Act.” The ques- 
tion asto the exact interpretation of the 
expression “supplemental to the Registra- 
tion Act” has been the subject of some 
divergence of judicial opinion, but it seems 
clear that theexpression could not be ine 
tended to mean that there sections are to be 
taken as a part of the Registration Act. For, 
while the first part of s, 4, T. P. Act, lays 
down that the Chapters and sections of 
this Act which relate to contracts shall be 
-taken as part of the Contract Act, the 
latter part merely says that s. 54, paras. 1 
and 2, and ss. 59, 107 and 123 shall be read 
as supplemental to the Regis'ration Act. If 
Bs. 54,59, 107, 123 are not “part” of the 
Registration Act, it would seem to follow 
that they carinot be governed by the defini- 
tions in the Registration Act, but" must be 
governed by the definitions in the T. P. Act. 
In the present case, we ure concerned with 
the definition of the term “lease”. This 
term is defined ins. 10', T. P. Act, for the 
purposes of the Ohapter on leases in which 
8. 107 occurs and consequently that defni- 
tion must, I think, prevail. 

This question has been recently discuss- 
ed in a Full Bench decision of the Patna 
High Court reportedin Ram Krishna Jha v. 
Jai Nandan Jha (6), in which it has been 
held that s. 107 is not governed by the 
definition of the term “lease” in the Regis- 
tration Act but by the definition in s. 105, 
T. P, Act. I respectfully agree with this 
View and the reasons given in support of 
it. Itseems to my mind thus clear that the 
rent deed in question in the present case 
cannot be considered to be a ‘lease’ within 
the meaningof term as used in s. 107, T. 
P. Act. 
section, it would not, of course, asa rente 
deed for less than a year, require: registra- 
tion under the Registration Act and this 
was not disputed before us, It would con- 
sequently be admissible in evidence, though 
unregistered. ; l 

Holding then that the rént-daed is not a 


a AIR 1926 Nag. 389; 95 Ind, Cas, 183; 24 NLR 


(6) A I R 1935 Pat. 291; 157 Ind. Cas, 98; 14 Pat. 672; 
16 PL T 451; 1 B R715; 8 R P 90 (F B). 
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If. it-is not, a ‘lease’, under that i 


‘lease’ under s. 107, T. P. Act, and is admis- 
sible in evidence, the next question for 
consideration is whether the plaintif had 
proved any lease as required by law in 
this case. As already stated as a result of 
the notification under s. 107, T. P. Act, the 
plaintiff must prove in the case of a lease ` 
for less than a year, either a registered 
deed of lease or an oral lease accompanied ° 
by delivery of p-ssession. In the present 
instance, there was admittedly no registered ` 
lease. But there is evidence on the record - 
to support an cral lease accompanied by 
delivery of possession, The plaintiff has 
deposed that after the house was mortgaged’ 
in his favour in 1931, it was taken by the 
defendant on lease orally and this statement 
ig consistent with the admitted fact that 
the possession remained with the defendant 
although the mortgage was with possession. 
All that happened in 1936 was that a rent 
deed was executed by the defendant. The. 
rent deed recites that the house had been 
already taken on rent from the plaintiff 
and this is consistent with the existence of 
an oral lease prior to the executicn of the. 
rent deed. The possession of the house: 
was already with the defendant. Consequente’ 
ly, there seems to have been in this cage an’ 
oral lease accompanied by possession and 
the deed of rent can be therefore used as a 
corroborative piece of evidence to support. 
the terms of the lease. The rent deed has. 
been duly proved, and accepting it as a 
corroborative piece of evidence ia support: 
of the oral lease, I would affirm the decree 
of the learned Judge of theSmall Oauee 
Court and dismiss this petition for revision.. 
In view of all the circumstances, however, I 
would leave the parties to bear-their costs. 
Tek Chand, d, —I agree. 


D. Petition dismissed. 


ALLAHABAD HIGH COURT 
First-Appeal No. 424 of 1937 
September 1, 1939- 

Taom, O. J. AND Ganaa Nata, J. 
SADIQ ALI AND OTAERS—DEFEN DANT — 
ÅPPELLANTS 
versus 
ZAHIDA BEGAM—P.aIntirr— 


RESPONDENT ; 
. Insurance Act (IV of 1938), s 38 (7)— Any 
law,” if cover Muhammadan Law—Muhammadan Law: 
—Gtft— Assignment of insurance policies—Assignee 
accepting them—Gift, if complete—Whether in 


turo. 
"The words “any law or custom” in s. 38 (7): 
Insurance Act, are wide enough to cover the Muham- 
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_ 


whe, 


~ 


- relied on, 


i 
Ca 


“donor to the donee. 
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madan Law. The gift of insuranos policies by a 
Muhammadan to his wife is valid even if it contains 
a proviso that in the event of his wife predeceas- 


on am, the assignment would become null and 
void. 
` It is essential for the validity of a gift that 
there should be: (1) a declaration of the gift by 
the donor, (2) an acceptance of theegift, express or 
implied, by or on behalf of the donee, and (3) deli- 
very of possession of the subject of the gift by the 
If these conditions are com- 
plied with, the gift is complete. 
Where a person has assigned insurance policies 
‘and the assignee has stated on oath that the 
policies were handed over to her and she accepted 
them, the gift was complete as soon as these con- 
‘ditions were complied with, The mere fact that 
the money was to be realized in future is not enough 
to make ita gift in futuro. Valid gifts can be 
made of actionablé claims, 14 Ind, Oas, 587 (1), 


“Mr, K. Masud Hasan, for the Appellants, 
` Mr. Mushtaq Ahmad, for the Respondent. 


Ganga Nath, J.—This is a defendants’ 
appeal arising out of a suit brought against 
tnem by the plaintiffi-respodent to recover 
Rs. 10,000 for her dower and interest 
thereon. The plaintiff is the widow of E. 
B. Tasadduq Husain. ‘the defen- 
dants are his other heirs. It was not 
contested that her dower was Rs. 10,000, 
Tne defendants contended that it had been 
paid up by the assignment of three assure 
ance epolicies of Rs. 6,000 each by the 
Plaintiff's husband before his death, The 
learned Oivil Judge found against the 
defendants and decreed the suit. Itis not 
denied by the plaintiff that three assurance 
policies of Ks, 6,000 each were assigned to 
her by her husband, K. B. Tasadduq 
Husain, before his death, The defendants’ 
Case was that this assignment was made to 
herin lieu of her dower, while the plaintiff 
contended that the assignment was made 
on account of love and affection and not 
in liew of her dower. 
on behalf of the appellant that the dower 
was paid up by this assignment; and if it 
was not, the assignment amounted to a 
gift which was invalid, and they were 
entitled to their share in the money which 
was realized by the plaiatiff uader the 
assignment. The appellants produced three 
Witnesses, two of wnom are defendants 
themselves. Zahir Alam and Zafar Alam 


are both the sons of K. B. Tasadduq Husain, 
- Gafar Alam has stated : : < < 


“Plaintif is my step-mother. 
Husain assigned three policies of value of Rs. 18,000 
plus bonus to my step-mother and one policy of 
Rs. 6,000 with bonus to my younger brother, Inamul 
Hasnain......My father told me that Begam 
Ssheba and-her relations had been pressing him 
very much to make provision for ‘the youngsters 


K. B. Tasadduq 
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and that Begam Saheba should ‘get her mahar, which 
was Rs. 10,000. Father told me that ‘he told 
Begam Saheba and her relations that he had no ready 
cash to pay her or to make provision .for the 
youngsters. He told me that he told Begam Saheba 
that he was going to insure himself and then assign 
the policies to Begam Saheba to meet his liabilities to 
her and the provision for the children. He said 
that the money which would come from the policies 
out of that Rs, 10,000 would go for dower of Begam 
Saheba and Rs. 10,000 would be for the education and 


. maintenance of the children, as he was receiving 


threatening letters from the revolutionaries and he 
had no cash.” 
Zahir Alam has deposed: 


“Khan Bahadur one day sent for me and my 


. brother at Hapur, while he was sitting near his 


father. He then said that his wife's, my step- 
mother's relations were insisting that provision be 
made for her children and dower. He said as he 
had no money in cash, he wanted to make arrange- 
mentsfor this by life insurance . Excepting 
what I have said above, my father said nothing else 
in particular.” | 4 : 

On comparing these two statements, it 
will be found that there 18 some‘ conflict 
in them. Both these witnesses have admit- 
ted that there was no talk about the paye 
ment of dower before this, Zafar’ Alam 
has stated: 

“Father never mentioned to me about the dower 
except on the occasion I referred to, viz., early 
October, 1930, or what provision would be made for 
the dower.” 

Zahir Alam also has stated: 

“No reason was told us by father why the other 
relations were wishing upon provision for ' dower. 
This was the first occasion when talk about dower 
took place with us.” | Soag 

Ít has not been explained what necessity 
arose for making this provision for payment 
of the. dower and why the dower was 
demanded suddenly for the first time by 
the plaintiff, It is admitted by Zahir Alam 
that the relations: between the father and 
the plaintiff were cordial. There is intrinsic 
evidence in the endorsement of assignment 
itself, which shows that the assignment 
was not made and could not have been 
made in lieu of dower. Tne .endorsement 


“I, Tasadduq Husain, in consideration of natural 
love and affection do hereby assign|the benefit of 
sll moneys to become payable under this ..’, . .” 


If tnis assigument was made in’ ‘lieu of 
her dower, it should have been so stated 
in the endorsement. On the other hand, the 
proviso to this endorsement clearly says 
that the assignment was not to take effect 
in case the wife died during tho lifetime of 
her husband, The plaintiff's heirs would 
have been entitled to the dower on her 
death. If this assignment were made in 
lieu of dower, there was no reason to deprive 
the plaintiff's heirs of her dower. in case 
she died before her husband, Under this 
proviso, her heirs would not have “got any 
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benefit. under .the assignment. This fact 
‘leaves: no room for doubt that the assign- 
‘ment was not made in lieu of dower. 

It has been further contended by the learned 
‘Counsel for the. appellants that this assign- 
‘ment amounted toa gift, and it was invalid 
‘under the Muhammadan Law. The validity 
of the assignmént has been attacked on 
‘two grounds, namely that it was agift in 
futuro anda contingent gift. It is essential 
‘for the: validity of a gift that there sh ‘uld 
be: (1) a declaration of the gift by .the 
donor, (2) an acceptance of the gift, express 
or implied, by or on, behalf of the donee, 
‘and (3) delivery of possession of the subject 
of-the gift by the donor to the donee. If 
these conditions ‘are ccmplied with, the gift 
is complete, In this case there ia a ‘declarae 
tion by. the donor: in the shape of the 
assignment. The assignee has stated on 
oath that the policies were handed over to 
her and she accepted them. The gift was 
therefore complete as soon as these condis 


tions were complied with. The mere fact. 


that thé money was to be realized'in future 
is not enough to make it a g`ft in futuro. 
Otherwise gifts of actionable claims would 
not be pessible. It is nət. disputed that 
valid gifts can. be made of actionable 
claims, 

:- In the’. préesént. case’ what’ ‘was gifted was 
the right ‘to receive the money under the 
Policies. In: Ahmaduddin v. Ilahi Baksh. 
(l)a gift was made of'the right to receive a 
specified share of the offerings which might 
be made at a particular shrine. It. was 
contended that a gift af tLe right to receive 
ofierings was not valid, inasmuch as the 
thing gifted was not in: ? existence and a gift 


of future things was: Void. 
“The deed of January 11, 1900, purports to transfer 
to Ilahi Baksh, the right of Muksudunnissa to leceive 
-a specified share in the offerings made by pilgrims 
t.a certain. shrine in the town ‘of Amroha. It is 


‘contended before us that sucha gift i is invalid under. 


‘the Muhammadan Law, because it is a gift of a thing 
hot in existence at the time and incapable of that 
actual seisin which | the Muhammadan Law requires 
in order to make a gift valid. We think that the 
thing ‘gifted in this case must be regarded as being 
the right of the donor to receive a fixed share in the 
offerings after they have. been made, and this is an 
enforceable right in the sense that it is enforceable 
in law as against other co-sharere in the same.’ 

‘These, observations apply fully to the 
present case. Whether the gift is complete 
and in presenti or not, depends on the 
question ‘whether the donor has divested 
himeelf of the property and conferred it 
on the donee. In the present case the as- 
signor completely divested himself of all 
his rights and conferred full ownership on 

“Waa 465; 14 Ind. Oas. 587; 9 A Lid 555, . 


sania ALI v.ZAHIDA-BRGAM (ALL): . — 


It was observed:. 


1KELG 


ment.: In Sadik Husain -Khan‘v; Hashim 
Alt Khan: (2). it was -observed «by, -their 


Lordships of the'Privy Council: See a 
“In .Mehdt Hasan :v.. Muhammad. Hasan Gj at 
p. 419 itis laid down by.this Board that, according 

p; Muhammadan Law, holder of property may in his 

lifetime give away the whole or part of it if he complies 

with certain forms,: but that it is inéumbent on 
those who séek to set up such-a transaction to prove 
that those forms have been complied with,:and‘this 


h 
X 


the plaintiff as. soon: -as he. made the assign= ` 


will be so whether the gift be made with or- ‘without - 


consideration. If the latter, then unless it be'aè- 
companied by delivery. of the thing given, so far AB 
it is capable of delivery, it. ‘will be invalid. If the 
former, delivery of possession is not necessary, "but 
actual payment of the consideration must be iproved, 
and the bona fide: intention of the donor to,divest 
himself in presenti of the property . and to confer, it 
upon the dones must also be proved,” 


Section 38 (1),- (2) and (5), 
Act (No. IV of 1933) enacts: 


(1) A transfer or assignment of a policy. of ‘ite 
insurance, whether with or without consideration, may 
be made only by an endorsement upon the policy’ itself. 
or by a separate instrument, signed in either case by 


Insittaniée 


the transferor or by the assignor or his duly authoriz- | 


ed agent and attested by .at least one- witness, 


specifically setting forth. the fact of transfer or ` 


assignment, 

(2) The transfer or assignment shall ‘be completes 
and effectual upon the execution of guch endorse- 
ment or instrument duly attested but shall not be 
operative as against an insurer and shall not 
confer upon., the . transferee , or, assignee or 
his legal representative, -any right to sue 
for the ‘amount: of such. policy. or’ the 
moneys secured thereby -until.a notice in writing of 
the transfer or assignment has -been delivered to the 
insurer at his principal place of business in British 
India by ‘or “on behalf of the _ transferor or: ‘trans- 
feree. © ~ 
: (5)-From the date of the receipt of the: ‘notice 
referred to. in sub-s (2) the insurer: shall recognize 
the transferee or assignee named in-the notice asthe 
only person entitled to benefit under the. policy 

8 


uch person shall be subject to all liabilities 4 


and equities to which the transferor or assignor was 
subject at the date of.the transfer or- assignment- 
and may institute any proceedings in relation to the. 
policy without obtaining the consent of the transferor 
or assignor or making him a party to such Progeed- 
ings.’ 

‘ These provisions ‘have been duly complied 
with. Tne assignment ` therefore became 
complete and effectual as soon ‘as the 
required endorsement duly attested - “was 
made. The assignment, even if it amounts 
ed toa gift, was a gift in presenti and 
notin futuro. It has also been conteaded 
by learned Oounsel that the gift was cons, 


(2) 38 A697; 36 Ind. Oas. 104; A I R 1916:P 6 
27; 43 I A212; 19 O O 192; 31M L J 607; 14 -A: 
J 1948; 18 Bom. L R 1037; 21 O W N 130; (1916) JM 
WON 577; 21M LT 40;1 PL W157; 4 OLd 28. 
25 O L J 363; 6 L W 378; 10 Bure LT. 140" 


ET A 439 at p.449; 331 A 68; 9 OO 196; 10.0 W 
N 706; 3A L J 405; 8 Bomi. L R. 387; 4 OL J 295;.1; 
MLYTWS PO. OOO as 


`$ 
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tingent and therefore void under the 
Mubammadan Law, If this assignment 
19 to beregarded as a gift, as is contended 
by learned Counsel for the appellants, the 


' defect of contingency is validated by the 


Provisions of subes. (7) of s. 38, Insurance 
Act, which lays down: | 

“Notwithstanding any law or custom having the 
force of law to the contrary, an assignment in favour 
of a person made with the condition that it shall be 
inoperative or that the interest shall pass jto some 
other person on ithe happening ofa specified event 
during the life of the policy-holder and an assignment 
in favour of the survivor or survivors of a number of 
persons shall be valid.” 

The words “any law or custom” are wide 
enough to cover the Muhammadan Law 
in the present case. The gift, therefore, is 
not invalid on account of the proviso 

“that in the event of my said wife predeceasing me, 
this assignment shall become null and void, as if 
it had not been made.” 

We therefore hold that the assignment 
was Valid. There is no force in the appeal. 
It is therefore ordered that the appeal be 
dismissed with costs, 


B» Appeal dismissed. 


eed 


RANGOON HIGH COURT 
Civil Miscellaneous No, 174 of 1937 
June 16, 1939 
Saw, J. 
In the matter of BURMA COMPANIES 
AOT anp BENGAL-BURMA STEAM 


N AVIGATION Co., Lro. AND REDUCED 

Companies Act (VII of 1913), ss. 55, 56—Court's 
power under s. 56—Matters Court can constder— 
Reduction, when can be conjirmed—Matters falling 
within internal management of company, if can be 
inguired into. 

In case of joint stock companies, the Oourt will 
not interfere with the internal management of 
companies. acting within their powers, and in fact 
‘has no jurisdiction to do so. -Burland v. Earle(2), 
relied on. [p. 432, col. 1.} 

: In an application under s. 56, Companies Act, 
the validity of the resolution cannot be questioned. 
The Court is only concerned to confirm the pro- 
-posed reduction and not the resolution, The only 
questions, therefore, to be considered are: 1. Ought 
the Oourt to refuse its sanction to the reduction 
out of regard to the interests of those members of 
the public who may be induced totake shares in 
the Company?’ and 2. Is the reduction fair and 
‘equitable as between the different classes of share- 
holders? Where the reduction is shared equally 
by ail the share-holders who are all of one class and 
is designed to work justly and equitably not in- 
volving diminution of any liability in respect of 
an unpaid capital or payment to any share-holder 
0f any paid-up capital and there is evidence re- 
garding the loss of capital and non-representation 
of available assets there is nothing to prevent the 
rila from coafirming such reduction. Lp. 433, cole 


> a. 
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- Where along with the resolution as to reduction 
of capital another resolution for the inerease of 
capital by issue of new shares is passed and this 
fact is stated in the application under s. 55 with a 
prayer for the sanction of the new scheme of 
organization but the same is subsequently with- 
drawn, objections on behalf of the objecting share- 
holders, that the newshare-holders would be placed 
in a better position than the existing and express- 
ing some fear for the future, do not fall to be con- 
sidered under s.56, since the OCourt’s function 
does not extend tothe exercise of a paternal care 
of the share-holders of a company so as to make it 
interfere in the internal management of a conipany 
acting within its powers. [p. 432, col. 2.) 
[Case-law relied upon.) 


Messrs. R. Clark and De, for the Peti” 
tioner. 

Mr. B. C. Paul, for certain Share-holder 
Objectors. 


Order.— This application of the Bengal- 
Burma Steam Navigation Co. Ltd., is for 
the ccnfirmation by the Court of the ree 
duction of its share capital from 
Rs. 25,00,000 to Rs, 2,00,000 a special reso- 
lution to that efect having been passed. 
In conjunction with that resolution there 
was aso a resolution that after the said 
reduction was sanctioned by the Court, the 
share capital of the company was to be ine 
creased to Rs. 50,00,000 by the issue of 
new shares, The prayer of the petition was 
also for sanction to be accorded to the 
scheme of reeorganizution embodied in the 
resolutions but asno sanction of the Court 
is necessary under the Companies Act for the 
increase of the company's share capital by 
tLe issue of new share, the learned Advoe 
cate at the hearing confined himself only 


to what was required bys. 56o0fthe Act. 
The other matter was merely treated as 


the bavk-ground for the action taken to 
reduce the share capital, This had the 
effect of cutting down the ground from 
under the feet of the objectors, for their 
main grievance was founded on what they 
imagined would be the benefit which would 
be derived by tLe new share-holders at the 
expense of the present suaresholders, 

Mr, B.O. Paul who argued the case for 
the objectors referred toIn re Development 
Company of Central and West Africa (1), 
as authority fur the proposition that the 
Court should go into the matter of the 
increase of capital. But it will be seen that 
there the reduction scheme in its entirety 
really involved an increase of capital and 
an issue of part thereof at 99 per cent. disə 
count without any consideration to the 
company. It was not suggested that any 


(1) (1902) 1 Ch. 547; 71 LJ Oh, 310; 18 TL R 


337; 86 L T 328; 50 WR 456; 9 Manson I5l, 
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part of the capital ‘was lost cr unrepresent- 
“ed by availablé assets cr that any sum 
‘should be returned to the share-holders as 
begin in excess of the wants of the come 
-pany.: Because the scheme was really for 
‘an increase of capital and for the exient 
‘of the increase of nominal capital, the c m- 
pany would receive no consideration, the 
‘scheme was held to be illegal. Locking gener- 
‘ally atthe scheme which will follow the 
reduction in the present case, it is, of ccurse, 
‘dependent upon the sanction of-the reduc- 
tion, but it is purely for the purpose of obe 
-taining further capital for tLe company, 
and by the issue of new shares the company 
-will obtain consideration to the extent of, 
it is hoped, Ke. 48,00,060. In Burland v. 
Earle (2), it was stated at (p. 93): 

“It isanelementary principle of thelaw relating 
“to, joint stock companies that the Court will not 
. interfere with the internal management of compa- 


nies acting withintheir powers, and infact has no 
‘jurisdiction to do so,” 


It is admitted on behalf of the objectors 
-by Mr. B. O. Paul that there is nothing 
‘objectionable in the resolution perse to 
‘increase the share capital of the company 
‘by the methcd proposed. It is only because 
‘it happened to have been mentioned in the 
-petition, followed by a prayer now with- 
‘drawn, that advantage was sought to be 
‘taken of it to gointothe question whether the 
‘Increase of capital would not result eventu- 
-ally in the present share-holders being 
‘placed in an unfair’ position as compared 
“with the new share-holders, In considering 
‘the question whether the reduction now 
‘proposed was unfair, it had to be admitted 
‘that except by reference to the proposed 
“new issue of shares, there was no unfairness, 
‘There is now only one class of share-Holders, 


- 


. ^ ‘although the Articles of Association speak 
| * -of capitalist share-holders and ordinary 


‘ghare-holders. The capitalist share-holders 
‘are those holding: 400 shares-or more and 
-the ordinary share-holders are those holding 
‘less than 400 shares but holding 40 or 
_ more shares, and the classification is made 
‘for the purpose of the appointment of direc- 
-tors, provision being made for a proportione 
ate number of ordinary share-holders and 
: capitalist share-holders to be directors. 
Sir George Jessel, M. R., in In re Ebbw 


_. ‘Vale Steel, Iron and Coal Co. (3), regret- 


‘ted, asthe law then stood, that he could not 
“accede to the application for sanction to a 


. . ‘Teduction of capital. He stated that when 


-< (2) (1902) A © 83 at p,93;-71 L J PO L; 85 L T 553; 50 
W R241; 18 TLR 41; 9 Manson 17. 
„E O87 a Ch, D 827; 46 LI Gh. 24l; 38 LT 
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‘provisions regarding 
-shares. Section 105 (c), Oompanies 
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a joint stock company has lcst a portion of - 


its capital, nothing could be more beneficial | 
to the company taan to admit that ‘loss— 

to write it off—and, if it chose to go on, 
trading, to trade wi:h the diminished capi- 

tal which remained, the dividend’ being. 
declared on the capital actually remaining.. 
In British and American ‘Trustee: and 
Finance Corporation v. Couper (4), the: 
House of Lords held that the. reduction ' 
of capital was within the powers conferred by, 
the Com panies Act, 1867 and 1.77, and that. 
the arrangement being a fair and equitable. 
one, there. was no reason why it should not: 
be confirmed. Lerd Macnaghten stated : 

“The proposed arrangement has been approved by 
special resolution at general meetings, in which the 
American share-holders apparently took no part. The 
application to the Court was for an order confirming 
a reduction of capital to meet the .arrangement. It: 
is for the company, and thecompany alone, to Judge, 
of the prudence of the course proposed " 

The Court had to be satisfied ‘tat the 
reduction was fair and equitable to all 
concerned, as between different classes of 
share-holders, The reduc'ion here is shared 
equally by all share-holders who are all 
of one class. Standing by itself, no fault can 
be found with the reduction. The objectors 
havesome fears for the future, but this 
Oourt’s function does notextend to the eX- 
ercise of a paternal care of the share-holders 
of a company s80 asto makeis interfere in 
the internal management of a company 
acting within its powers. daArticle.68 of the 
Articles of Association of the peti» 
tioner company. empowers it. to . reduce 
its capital by -cancelling capital which 
has” been lost or is unrepresented by 


available assets,or reducing the. liability 


on the shares,or otherwise as may seem 
expedient, etc, Art. 64-of- tha’ Articles -of 
Association empowers the company to ine 
crease the capital by the creation of the 
new shares of such amount as may be deem» 
ed expedient,and Arts. 65,66 and 67 contain 
the issue of new 
Act, 
should be read with Art. 67 of the Articles 
of Association, Article 71 deals with the 
modification of rights as between different 
classes of share-holders. : Mr. B. O. Paul 


-relied on In re Barrow Haematite Steel Co. 


(9), wherein it was held that the Court 
would not confirm a reduction -of capital 
unless satisfied that it would not work un- 


justly and inequitably and the Court refused 


(4) (1894) A O 399; 63 LJ Oh, 425; 6 R146; 70K ¢ 


T 882; 42 W R652; 1 Manson 256. 
(3) re 2 Oh. D.846; 69 L J Oh, 869; 88 L T 
397; 16 T L R 969. -e 
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to confirm areduction on the ground (inter 
‘alia) that the reduction would benefit the 
ordinary share-holders at the expense of the 
preference share-holders, also that in ascer- 
taining the available assets of a company 
for the purpose of reduction of capital, the 
amounts of reserve and unapprupriated 
profit and-the value of goodwill were to be 
taken into aceount. In Poole v. National 
` Bank of China, Ltd, (6), Lord Macnaghten 
referred to In re Barrow Haematite Steel 
Co. (5), saying 
“where the scheme proposed was obviously unfair 
. tothe preference share-holders and the petition was 
` very properly dismissed, there are some expressions 
in the judgment of the learned Judge who decided 


the case which, taken apart from the context, may 
appear to support that contention,” 


in dealing with the argument that the 
Oourt had no jurisdiction to entertain a 
petition for the reduction of capital unless 
it be proved that the capital which tue 
company proposed to cancel was lost or 
unrepresented by available assets, Murther- 
on he stated : 

“The condition that gives jurisdiction is not proof 


of loss of capital or proof that capital is unrepresent- 
ed by available assets, or that capital is in excess 


of the wants of the company, The jurisdiction arises — 


whenever the company seeking reduction has duly 
passed a special resolution to that effect.” 
Agaln : ; 

“In the present case creditors are not concerned 
‘at all. The reduction does not involve the diminution 
-Of any liability in respect of unpaid capital or the 
payment to any share-holder of any paid-up capital. 
‘The only questions therefore to be considered are 
ithege : 1. Ought the Uourt to refuse its sanction to 
the reduction out of regard to the interests of those 
members of the public who may be induced to take 
shares in the Company ? and z. Is the reduction fair 


. and equitable as between the different classes of 
, Share-holders ?” 


In the present case creditors are not con- 
cerned at all, and the reduction does not 
involve the diminution of any liability in 
respect of unpaid capital or the payment 


to any share-holder of any paid-up capital. - 


The second question does not arise for the 
- reason that there is only one class of share- 
holders to be considered, and no differences 
are .made among tne one class of share- 
holders. The first quesiion is the only one 
for Consideration, and Í have not heard any 
suggestion how any member of the public 
who may be induced to take shares in the 
, Company can ba adversely atiected. Lt may 

be that there should be some evidence of 
capital being lost or unrepresented by 
- aVvallable assets, because of the wording 
‘of 5. 09, Babes. (1), cl, (0), and in view of 
: the observations of Lora Parker in Cald» 


- (6) (1907) A 0229; 76L J Ch. 458; 931, T889 
“91 SJ 513; 14 Manson 218; 23 T L R 567, 
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well v. Caldwell and Co. (Paper-makevs), 
Lid: (7) where ho stated that his own 
practice had been to insist on prima facié 
evidence of the existence of the state of 
facts referred to in the resolution; if no 
such prima facie evidence were forthcom: 
ing, it may well be that the special resolu- 
tion had been passed under the influence 
of some mistake or some misrepresentation 
as to the true facts, and it would be unfair 
to the minority if not also to the majority 
of share-holders to confirm a reduction voted 
under such circumstances ; and after some 
further argument he concluded by saying 
that he still thought therefore that whether 
the reduction of capital was based on the 


. ground that capital had been lost or was 


unrepresented by available assets, it was, 
though not necessary at any rate wise and 
prudent, toinsist on some evidence of the 
fact. Such evidence is forthcoming in this 
case. With the petition was filed an 
affidavit of the Ohairman of the Board of 
Directors in which he stated that the 
special resolution was passed and that at 
the time when the said special resolution 
was passed, almcst the whole of the paid-up 
capital had been lest or was not represented 
by available assets, and he produced a 
true copy of the balance sheet and profit 
and loss account of the company as at 
August 31, 1936, which showed the loss. 


At the hearing that affidavit was supple- 
mented by the evidence of the secretary of 
of the company, who produced the minute 
book of the general meetings of the com- 
pany and also the book containing all the 
profit and loss accounts and balance sheets 
since the formation of the company. The 
true position was fully set out in the 
circular to the share-hoiders of the company 
dated April 29, 1937, issued with a notice 
bearing the same date of an extraordinary 
general meeting of the company to pass the 
special resolution for reduction of the 
capital and other resolutions. It will be 
seen that by using the general reserve fund 
amounting to Ks. 46,703 11-6, the net loss 
would be Rs. 11,75,506-1-3. The paid-up 
capital (including 5,251 shares forfeited with 
Rs. 54,879 paid-up thereon) amounted to 
Rs, 12,483,075. There would be left as 
capital Rs. 67,568-14-9. The managing 
agents were agreeable to give up 
Ks, 27,487-1-3 out of the commission amount- 
ing to Rs. 47,463-15-0 due to them. In 
that way the amount of capital left over 
after wiping off the loss and the reserve 


(7) (1916) W N 70; 53 So, L R 251, 
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fund would be increased to Rs, 95,056. 
That is how the reduction to Rs, 2 of the 
Rs. 25 fully paid-up shares was arrived at, 
for, there were 47,528 shares issued and 
ful'y paid-up. The figures are all to be 
found in the prcfit and loss account for the 
year ending August 3], 1936, and the 
balance sheet as at August 3l, 1936. 

- As I havesaid, the reason for the objec- 
tions to the application was the fact that 
other resolutions dealing wilo matters 
beyond the reduction were also passed. But 
in an application such as this, under a. 56, 
Companies Act, the Court is only con- 
cerned to confirm the proposed reduction 
and not the resolutions passed by the 
company. This was laid down by Ster- 
ling, J. in In re the Hyderabad (Deccan) 
Co., Ltd. (8) who stated it was the duty of 
the Court to confirm the reduction if it 
was satisfied as to its fairness. That is all 
the Court is asked to do on this application. 
An attempt has been made to induce the 
Court to go into the question of the validity 
of the resolution. The share-holders who 
originally objected to the application and 
who were represeated by Mr. J.R. Chows 
dhury have withdrawn their objections, 
They, along with others, had filed Civil 
Regular No, 217 of 1937 for a declaration 
‘that the special resolution passed at the 
‘special general meeting of the company of 
July 4, 1937, for reduction of share capital 
and of the value of paideup shares was null 
and void and for aninjunction not to give 
effect to the resolution. That suit was 
` withdrawn in consequence of a compromise 
entered into between the plaintiffs and the 
defendants, after a notice by advertisement 
of the proposed settlement of the suit was 
given to all the share-holders cf the come 
pany as the suit was a representative one. 
The objectors who came in and who were 
represented by Mr. B. O. Paul and Mr, M.I. 
Khan do not wish to continue the suit in 
place of the plaintiffs who desired to withe 
draw from the suit. Their only object was 
to be heard in this application. They had 
appeared late for the purpose but their 
appearance was not objected to by the come 
pany and their objections being to this 
applicalion and not tothe compromise were 
transferred to this application, There were 
some £6 share-holders represented by Mr. 
P. B. Sen, who had entered appearance and 
filed objections on this application, On the 
-day the compromise petition was filed in the 
suit, Mr, P. B. Sen withdrew his appearance 
‘for want of further instructions. When 
(8) (1897) 75L T 23;3 Manson 242, 
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this application came on for hearing, Mr. -< 


B, O. Paul appeared for the five share-holders 
whose objecticns were filed in the suit. 
Mr. M.I. Khan failed to appear, but three 
of the six share-holders who instructed him 
were present in person. One of the 86 
share-holders who had previously instruct- 
ed Mr. P.B. Sen also was present in 
person, ‘ i 
I understand these unrepresented share- 
holders to say that they left the matter to 
the Uourt to see that justice was done be- 
cause they knew nothing about the matter. 
On the second day of the hearing of the . 
application Mr. B. ©. Paul filed a power on 
behalf of the one share-holder out of the 
86 above referred to, 
thaly. On his behalf Mr. B. O. Paul desired 
to take objection to the validity of the 
meeting at which the special resolution 


was passed and to contend that the resolu» ° 


tion was invalid. I heard both him and 
Mr, Olark on the point, and I decided that 
I could not allow that objection to be now 
gone into. It was obviously a matter that 
cculd nct be agitated in an application 
under s. 56, Companies Act, and wae, there 
fore, made the subject-matter of a suit 
instituted a few days before this applica- 
tion was actually filed. After succeeding 


-in holding up this application for a cons 


uta 


continue the suit. Belayethaly was a party 
in this application which was to be heard 
with the suit, and he did not choose to carry 
on that suit. Iam not sure if he was not 
present on the day that the compromise was 
mentioned. 

The question of the validity of the regoce 
lution cannot be decided in this applica- 
tion. The opportunity to have that decision 
in the suit has been lost, As matters stand, 
the resolution was duly paseed at an extrae 
ordinary general meeting—no cne disputes 
that. The minutes produced by the Secre- 
tary are prima facie evidence of the matters 
stated in such minutes—see Art, 141 of the 
Articles of Association—and the minutes of 
the adjourned extraordinary general meete 
ing Leld on July 4, 1937, are to be found 
from p. 55 onwards of the Minute Book, 
Ex. A. Thai same day the adjourned ordi- 
nary general meeting had been held, as 
entered from p. 02 of Ex. A, at which a 
resolution was passed that the audited 
balance sheet and the profit and loss 
account of the company together with 
Directors’ Report for the year ended 


He is named Belaye- ¢ 
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August 31, 1936, a copy of which had been 
sont to each of the share-holders,be adopted. 
There was only one dissentient. At the 
extraordinary general meeting which 
followed, the Chairman made a speech in 
moving the resolution for reduction and the 
other resolutions. At the end of that 
speech; the resolutions being duly seconded, 
were put tothe vote and declared passed 
unanimously. The passing of the resolu- 
tions concerning the increase of capital by 
the issue of new shares was put through 
at the same time according to English 
practice, as will be -found in Palmer's 
Company Precedents; (Edn. 13), Part I, 
p. 1168. Itisamatter of procedure cone 
cerning the internal management of the 
company's affairs upon which I express 
no opinion, That capital was lost or 
Was not represented by the available 
assets has been proved by the evidence 
ofthe Chairman of the Board of Direc- 
tors and by the profit and loss acvount 
and balance sheet as at August 31, 1936, 
in exhibit, These accounts were audited by 
the company’s auditors and approved by 
& general meeting, Under Art. 184 of the 
Articles of Association of the company, 
the accounts are now conclusive of what 

they contain, Any attempt now to challenge 
“them in any particular is not permissible. 
What should or should not be included 
in the accounts cannot now be considered. 
There is nothing in this case corresponding 
to what occurred in In re Absiainers and 
General Insurance Co. (9) and so its appli- 
Cation does not arise. 

I may add that nothing was brought for- 
ward atthe ordinary general meeting or 
at the extraordinary general meeting to 
Justify the Oourt going into any matter as 
having arisen at those meetings either in 
Telation to the accounts orin regard to the 
reduction, Ibave referred to Carruth v. 
Imperial Chemical Industries, Lid. (10) and 
{cannot find anything in that case to 
assist the objectors. Oonsidering the re- 
duction ofthe capital from the point ot 
view a8 to whether it was necessary bee 
cause of capital being lost or not repre- 
Sented by available assets, from thestate- 
ment Ihave set out earlier, it is clear that 
the reduction has been shown to be proper 
and not unfair tothe whole body of the 
Bhare-holders. The reduction of capital 
to be offecied by the special resolution 
numbered |, mentioned in para. 12 of the 


9) (1891) 2 Oh. D 124; 60 LJ Gh, 510; 
mor Da ; 60 LJ Ch, 510; 64 L T 256; 
(10) (1937) 2 All ER 422, 
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petition is confirmed, and the form of 
minute contained in para. 15 of the petition 
is approved. The addition of the words 
“and reduced” to the company’s name is 
dispensed with altogether. Let a notice of 
the registration of the order and of the 
minute be published in one issue of the 
Burma Gazette and three issues of the 
Bangala Gazetie. As regards costs, tae 
matter has to be fully considered by the 
Court even if there had been no objection. 
Consequently, 1 award no costs against the 
objectors although they have nos been 
successful, They are certainly not entitled 
to any costs to pe paid tothem outof the 
company’s fands. 
D. Order accordingly, 





PATNA HIGH COURT 
Oriminal Revision Petition No, 60 of 1938 
March 9, 1939 
Davie, J. 
PANU SAMAL AND oTfaHeRs—PsTiTIongsRS 
V2ZTSUS 
EMPEROR —RRSPONDENT 

Criminal Procedure Code (Act V of 1996), a3. 190 
(1) (c), 19L— Person who lodges first information 
report making petitiun of protest to Magistrate— 
Petition, whether complaint — Action of Mayistrate 
on such petition and Police dsary—s, 190 (1) (oc), of 
applies ~ S. 191, tf entitles accused tobe tried by 
Court or Magistrate of his chowce—'‘frial by another 
Court” in s. 191—Meaning of. 

A petition of protest (as it is sometimes called) mada 
to the Magistrate by a person who lodges a first ine 
formation with the Polica and who is reported against 
by them is really a petition of complaint and must be 
dealt with as such, 

Where the Sub-Divisional Magistrate only acts on 
information contained in the Police diary andthe 
petition of complaint filed by the other side, this 
latter coming Within cl, (a) of the sub-s, (L) of s, LYu, 
Urimioal P. O., and the former within cl. (b), 
Olause (c) has no application Wnatsoever. 129 Ind, 
Oas. 267 (1), distinguished. 

Section 191, OUriminal P. O., does not give the ac- - 
cused the right to be tried bya Uourtor Magistrate : 
of his choic3, but Only makes it impossible ror the 
Magistrate who took cognizance under sub-s, 1), 
cl. (co) of s. U9 to try the accussd excepi with his 
consent, 

‘he expression “trial by another Ovurt” in s. 194 
means trial by Uourt of sessions or py another 
Magistrate, 


Or. R. P. against the order of the Sese 
sions Judge, Vuttack, dated July 16, 1948, 

Mr. G. G. Das, for the Petitioners, 

Mr. C. M. Acharya, for the Crown. 


Order.—This is an application in revis 
sion on behalf of three petitioners wao have 
been convicted under s. 379, I. P. O, 
and sentenced to pay fines of Rs. 60 each 
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with two months" rigorous imprisonment 
in default. My Lord the Chief Justice 
admitted the application because he was 
assured by Counsel that the case fell withe 
in s. 190 (viz. cl. (e) of sub-s. 1) of 
the Criminal P. ©. and that the 
accused were never informed of their 
Tight under s, 191 to have the case tried by 
anotker Court. It appears on an examina- 
tion of the record, which was not before my 
Lord the Chief Justice, that the Police who 
investigated the matter after recording the 
first information submitted the final 
report “mistakeof lawas it is a civil dis- 
pute,” and that upon this the then Sub- 
Divisional Magistrate read the case diary 
and also a petition by the prosecution and 
called for a charge-sheet under s. 342 
against two of the petitioners and under 
5. 342 read withs. 114 against the third. 
The case, however, actually came up for 
trial before another Magistrate who succeed- 
ed the First Sub-Divisional Magistrate. 
The learned Advocate forthe petitioners 
has cited Nek Ram v. Emperor (1), in which 
a learned Judge of Allahabad High Court 
held that where a Magistrate, after exa- 
mining the Volice diary, came to the 
conclusion that the Police had not pro» 
perly investigated the case and that a 
Certain person should have been prose- 
cuted, his proper course was to pass an 
order. under s. 190 (1) (©, Oriminal P. O., 
ordering his prosecution, and -that in that 
case, tre provisions of s. 191 would apply. 

The facts of that case are, however, ene 
tirely. different from the facts of the present 
case, and it has been repeatedly held in 
the Calcutta and Patna High Courts that a 
petition of protest (as it is Sometimes called) 
made to the Magistrate by a person who 
lodges a first information with the Police 
and who is reported against by them is 
really a petition of complaint and must be 
dealt with as such. lf the petition had 
been treated as a petition of complaint, the 
then Sub Divisional Magistrate should have 
| examined the petitioner on oath and could 
then have directed an investigation under 
8, 202; Criminal P. ©. The latter was, howe 
ever, rendered unnecessary by the report 
which the Police Lad already submitted, 
and the failure of the Sub-Divisional Magis- 
trate to examine the complainant is a mere 
irregularity which cannot affect the venue 
of ihe trial. Clause e) of sub-s. (1) of s. 19u 
only deals with cases where the Magistrate 

(1) A I R 1931 All. 273; i29 Ind. Oas. 267; (1931) Or 


Can, 337; 32.Cr. LJ 370; Ind, Rul. (1931) All. 139; L 
R 12 A 36 cr. 
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takes cognizance of an offence “upon infor 
mation received from any person other than 


a Police Officer or upon his own know-. 


ledge or suspicion.” a, 

In the present case the Sub-Divisional 
Magistrate only acted on information con- 
tained in the Police diary and the petition 
filed by the other side, this latter coming 
within cl. (a) of the same sub-section and 
the former (as 1 am inclined to think) 
within cl. (b). In my opinion, therefore, 
cl. (c) has no application whatsoever to the 
facts of the case. It is also clear that even 
if it did have any application, s. 191 
does not entitle the petitioners to anything 
beyond what has actually 
That section does not give the accused 
the right to be tried by a Court or Magis- 
trate of their chcice, but only makes it 
impossible for the Magistrate who, took 
cognizance under subkes. (1), cl. (c) of 
s. 190 totry the accused except with his 
consent. In the present cage the petitioners 
were tried not by that Sub-Divisional 
Magistrate who had taken cognizance on 
the materials already referred to, but by his 
successor. The learned Advocate points 
out that the section speaks of trial by. 
another Court, whereas in the present 
case the trial wasstill by the Court of the 
Sub-Divisional Magistrate. I am not im- 
pressed -by the point, because the section. 
begins with “woen a Magistrate takes cog- 
nizance of an olfence...”, and what it means. 
by trial by another Oourt is made clear 
by the substantive provision tnat if the 
accused objects to being tried by such 
Magistrate, the case shall be committed 
to the Court of Session or transferred to 
another Magistrate. The point on which 
the application in revision was admitted 
therefore fuils. 

The learned Advocate has also urged that 
this isa case ofa civil dispute and not 
a case of theft at all. It appears that Bid- 
yadhar, the natural son of Krittibas, was 
adopted by Lakshmidar Mahapatra, and 
executed a usufructuary mortgage in favour 


of Krittibas and that the petitioners, of. 


whom one is a servant, and the other two 
claim tope bhag tenants of Harekrishna. 
who has succeeded to the property as a 
reversioner on the death of Bidyadhar and 
his widow. Krittibas, the usufructuary 
mortgagee, is dead and was succeeded by 
Narsingh who was in possession as usus 
fructuary mortgagee and grew the paddy 
crops, the subject ofthe theft. Toe learned 
Advocate refers to a provision in the morte 
gage deed that ifthe mortgagee should be 


taken place.. 


A 


A 
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dispossessed, he would be entitled to the prin- 
cipal with interest at the rate of Rs, 2 2-0 


“Per month, besides paddy at the rate of 


3 chhelas (=12 maunds) per acre. The con- 
tention that in case of dispossession, this 
was the remedy open to the mortgagee. This 
remedy was undoubtedly available to the 
complainant, but that does not by any 
means involve the consequence tbat it was 
not open tothe mortgagee to complain of 
theft. The lower Courts have disbelieved 
the defence story that the crop was grown 
by them, and found that it was grown by 
the complainant. Harekrishna and his 
mencould not, therefore, have had any bona 
fide belief that they were entitled to the 
crops. The conviction of the petitioners 
must, therefore, be affirmed. As to the sens 
tence, having regard to the value of the 
paddy stolen and the apparent means of 
the petitioners, it se ms to me that the 
ends of justice will be s3:ved if the sentence 
on the petitioners is reduced to a fine of 
Rs. 30 each with one month's rigorous ime 
prisOnmentin default. The order of come 
pensation to P. W. No. 1 Narsingh will 
stand. 
D. Sentence reduced. 


MADRAS HIGH COURT 
_ Letters Patent Appeal No, 53 of 1937 
May 13, 1939 
Leaoa, O. J. AND SOMAYYA, J 
RAMASWAMI GOUNDAN AND OTHERS— 
APPELLANTS 


. Versus 
= LAKSHMANA REDDI AND CTHBRS — 


RESPON DENTS 

Civil Procedure Code (Act V of 1908), s. 9— 
Ofice—Corresponding duty—Right claimed held not 
to an office but, honour, and consequently mot 
subject-matter of suit under s. 9 

The conception of an office involves a correspond- 
ing obligation to perform the duties of the office. 

Where a person claimed a right in respect of a 
temple to lead the horse on & particular festival 
day whenever that festivalis performed, but there 
is no compellable duty on his part to do this and 


the provision is accordingly made that if he does: 


not bring a horse or ifhe refuses to lead it, the 
temple authorities might make other arrangements 
to bring a horse or to have it led; the right that 
is. claimed by him isnot to an office but to an 
honour and consequently cannot be made the subject- 
matter ofa suit under s, 9; Civil P. O. 


L. P. A, against the judgment of King, J. 
in 8. A. No. 50 of 1933. 

Mr. S. S. Ramchandra Iyer, for the Ap- 
pellant 


Mr. K.S. Desikan, for the Respondents, 
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Somayya, J—There is a Mari Ammal 
temple in a village called Thammampatt 
and a Selli Amman temple in Koneripatti, 
a hamlet of ths above village. The two 
plaintiffs claimed two different rights but 
we are concerned in this appeal only with 
the right claimed by plaintiff No. l. The 
right claimed by him is the right to lead the 
horse on a particular festival day whenever 
that festival is performed. It is said that 
this festival is not performed every year or 
at stated intervals but it is performed 
whenever funds permit. The right that is 
claimed is not a right to worship but a 
right to an office. It is claimed that leading 
the horse is an offize, that the plaintiff and 
his predecessors have been performing this 
office from generation to generation and 
that therefore the plaintiff is entitled to be 
pr: tected against disturbance from the de» 
fendants. The District Munsif of Salem 
decreed the suit holding that the plaintiff 
had established his right. On appeal the 
Subordinate Judge of Salem upheld the 
contention but he made a very important 
addition to the decree of the trial Court. He 
held in effect that plaintiff No. 1 could not 
be compelled to perform this act of leading 
the horse and that if he did not bring a 
horse at ths time of the festival and was 
not willing to lead it, the defendants would 
be entitled to make other arrangements for 
the conduct of the festival. Tne decree of 
the Subordinate Judge accordingly directs 
that in the event of plaintiff No. 1’s failure 
or refusal to lead the horse, the Perithan- 
kars and Kariakars are entitled to make 
other necessary arrangements forthe cone 
duct of the festival. With this modification 
the Subordinate Judge confirmed the decree 
granted by the trial Court. There was a 
second appeal filed in this Court and the 
appeal was disposed of by King, J. He cone 
firmed the decree of the Subordinate Judge 
but granted a certificate under cl, 15 of the 
Letters Patent. We are concerned in this 
appeal with the question whether the right 
that is claimed by plaintiff No.1 is to an 
office which can be made the subject-matter 
of a suit in a Civil Court under s. 9, Civil 
P. O. That section says that : 

“the Courts sball (subject to the provisions herein 
contained) have jurisdiction to try all suits of a 


civil nature except suits of which their cognizance is 
either expressly or impliedly barred.” 


An explanation is added that a suit in 
which the right to property or to an office is 
contested isa suit of a civil nature, note 
withstanding that such right may depend 
entirely on the decision of questions as to 
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-religious rites or ceremonies. The point that 
“we bave got to decide is whether the suit 
in this case is of a civil nature and whether 
‘it is for a right to an office, There are 
admittedly no emoluments attached to 
the office. As was held by this Court in 
Srinivasa Thathachariar v, Srinivasa 
“Iyengar (1), the conception of an office in- 
_Volves a corresponding obligation to per- 
‘form the duties of the office. It was pointed 
out by the learned Officiating Chief Justice 
at p. 358* that 
“. “the term, office, in the sense with which we are 
‘concerned, implies, of course a duty in the office- 
holder to be discharged by him as such ..8ee, if 
„authority were necessary, Kent's Commentaries, 
where itis pointed out ‘offices consist in a right, and 
‘correspondent duty, to execute a public or private 
‘trust and totake the emoluments belonging to it.” 


In this case on the findings of the Sub- 
ordinate Judge which were accepted by 
‘King, J. there is no compellable duty on the 
part of plaintiff No. 1. He cannot be com- 
-pelled to bring a horse orto lead .it if he 
-chocses not to do either. Provision is ace 
-cordingly made that if he did not bring a 
‘horse or if he refused to lead it, the temple 
authorities might make other arrangements 
‘to bring a horse or to have it led. Mr, 
-Desikan, the learned Advocate on behalf of 
the respondente, argues that this provision 
is only meantas a rule of suspension in 
case the office-holder does not do the duty 
‘Properly, but how it strikes usis that this 
‘Provision has an important bearing on the 
‘question whether there is an office at all. 
‘The evidence taken as a whole leads to the 
conclusion that to start with, there was no 
compellable duty at all but that if the 
plaintiff chose he might bring a horse and 
lead it, ‘Tbe mere circumstance that in the 
past a member of the plaintift’s family was 
allowed to do it isnot a guide or a test for 
deciding whether what is claimed by the 
plaintiff is an office, The decisions relied 
on by tLe learned Counsel for the respon- 
dents are all in cases where the right to 
perform worship ina temple or other reli- 
gious institution was the subject of dispute, 
Tf the trustees or other persons in charge 
of a religious institution deny the right of 
worshipping toa member of the public who 
has a right to perform worship therein, then 
that member has got a right to have it 
cleared that he is entitled to perform 
worship, These decisions are of no help in 
considering the question whether what is 


claimed in a particular case is an office or 


Not. One test which is necessary to consti- 


(1) 9ML J 355. 
| #Page of 9 M, L, d, [Hd] 7T 
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tute an office is a corresponding compellable 
duty. That being absent in this case, we 
are of opinion that what is claimed is not 


-an office but merely an honour... The result 


is that this Letters Patent Appeal must be 
allowed, the decrees of the lower Courts set 
aside and the suit dismissed with costs 
throughout. It follows that the memorandum 
of objections must be dismissed but we do 
not award costs. 

N.D. Appeal allowed. 


PATNA HIGH COURT 
Appeal from WERE Decree No. 872 of 
1938 


January 8, 1940 
AGARWALA AND ROWLAND, JJ, - 
BAIJ NATH THAKUR AND ANGTHEBR— 
DEFENDANTS—APPELLANTS ` 
versus 
SARWAN OHAUDHURY AND oragrs— 
PLAINTIFFS AND 
- NILDHARI THAKUR AND crngrs— 
DEreNDANTs—RESPONDENTS 
Hindu Law—Manager — Alienation—Joint family 
—Manager, when can hypothecate joint family property 
—Bihar Money-lenders' Act (III of 1938), s. 8—Rate 
of interest —Discretion of Court. 


AÀ 


The manager of a joint “Hindu family always has _ 


the power to hypothecate joint family property in 
the ordinary course of management and for the 
benefit of the joint family, and the- test in each 
case is whether the transaction is such asa pru- 
dent owner would enter into in order to benefit the 
estate. 56 Ind. Oas. 879 (1), 154 Ind. Oas. 97 (2) and 
183 Ind. Cas. 323 (3%, relied on. 137 Ind Cas. 781 (4), 
explained. 155 Ind. Oas. 136 (5; and 178 Ind. Oas. 
837 (6), referred to. 

There is nothing in s. 8 of Bibar Money-lenders 
Act, 1938, to indicate that the Court is bound to 
exercise thie discretion in favour of the debtor 
in every case. What is contemplated is that 
the Oourt shall reduce the interest to per 


cent. per annum as indicated in the section in’ 


cases where the Court considers thatthe circum- 
stances justify taking such a course. But where the 
original rateof interest is not exorbitant, and there 
is nothing to indicate that the debtor has not been 
fairly treated by the creditor, the High Court should 
not, in second appeal, exercise this discretion. 


A. from a decision of the District Judge 
‘of Muzaffarpur, dated June 3, 1938. 


. Mr. Sarjoo Prasad, for the Appellante. 


` Mr. Ganesh Sharma, for thé Respon: 


dents, 


Agarwala, J.—This is a second appeal i 


by the defendants from a decision of the 
District Judge of Muzaffarpur confirming 
a decision of the -Munsif. The facts were 
that in January, 1923, defendant No. 1, 
who was the karta of a joint family 
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' consisting of himself and his son, defendant 
No: 2, took a mukarrari patta of 3 bighas 
of paddy land for a consideration of 
Rs. 812-8-0, In December of the same year, 
he borrowed on mcrigage Rs, 800to pay 
forthe mukarrari patta and for the joint 
family experses to the extent of Rs. 87-80. 
The property given in security for this 
mortgage was the property of the joint 
family and the 3 bighas of land - envered 
by the mukarrart patta. In 1127, Re, 850 
of the mortgage debt was paid. This 
appeal arises out of a suit to enforce the 
balance of the mortgage debt. 

The first Court aecepted the plaintiffs’ 
evidence that tre produce from tle 3 bighas 
covered bytke patta is about 20 maunds 
per bigha besides other catch crops and 
held that the transaction was one by 
which the family had benefited. This 
finding was endorsed by the Court below 
which wasalso satisfied that the family 
benefited by the mukarrari patta. 


In second appeal it is contended on 
behalf of the defendants that the karta of 
@ joint family is not entitled to hypothe- 
cate ancestral lands for the purpose of 
acquiring other lands. A number of cases 
of this and other Courts have been cited 
tous but itis clear that in this Court the 
decisions are almost unanimous. In 
Sheotahal Singh v. Arjun Das (1) a Division 
Bench held that the manager of a joint 
Hindu family always has the power to 
alienate joint family property in the ordin- 
ary course of management and for the 
benefit of the joint family, and that the 
test in each case is whether the transaction 
was such as a prudent owner would enter 
into in order to benefit the estate. In 
that case a mortgage bond executed to pay 
the premium in respect ofa lease taken 
forthe benefit of a joint family was held 
to be binding upon allthe members of 
the family. In Lalji Singh v. Muchkund 
Singh (2) a Division Bench held that 
augmenting the means of livelihood ci the 
family, ucless speculative or risky, must 
be taken to be beneficial to the family. 
In the recent case of Sital Prasad v. 
Ajablal Mandar ‘3) it was held that 
where all the adult members ofa joint 
family had mortgaged the ancestral pro- 
perty. and applied the money raised by the 

(1) 1P LT 138; £6 Ind. Oas. 879; (1920) Pat. 155; A 
IR 1920 Pat. 70. - 

(2)AIR 1934 Pat. 699; 154 Ind. Cas. 97;7 RP 
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(3) 20P LT 663; 183 Ind. Oas 323; AI R 1939 
Pat. 370; 18 Pat. 308; 12 R P 127; 5 B R930. 
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mortgage towards part payment of the 
purchase price of a property purchased 
for the family, the transaction wasone for 
the benefit of the family, and the mortgage 
was for legal necessity and, therefore, that 
it could not be challenged by.minor mem- 
bers of the family. Reliance was placed 
forthe appellants on the decision of the 
Privy Council in the Benares Bank, Lid. V. 
Hari Narain (4) where the question before 
the Board was with respect toa sum of 
Rs. 4,000 which had been borrowed for the 
purpose of financing acontracting business 
andthe question arose whether an allena- 
tion of joint family property to raige money 
for this purpose was binding on the joint 
family. That decision has been explained 
by a Full Bench of the Allahahad High 
Court in Ramnath v. Chiranji Lal (5) 
where the present Chief Justice of Allah- 
io kaa in the Benares Bank case (4) the 
Privy Council never intended to lay down the 
general proposition that a loan taken by the manager 
of a joint Hindu family for the purpose of starting a 
new business could Tu be binding upon the minor 
s of the family.” 
mT he decision of. their Lordships of the 
Privy Council in that case was also referred 
to by a Division Bench of this Court in 
Chhotey Lal Chowdhury v. Rai Bahadur 
Dalip Narain Singh (6). The facts of the 
Privy Council case are quite distinct from 
the facts of this case where the object of 
the loan was not for the purpose of enter- 
ing into a speculative transaction but 
purely for the purpose of adding to the lands 
of the family somepaddy lands in which 
they were deficient. Reference was also 
made to the Full Bench case of the Bombay 
High Oourt in Hemraj Dattubuva Mahru- 
bhao v. Natha (7) in which it was Leld that 
the manager of a minor under Hindu Law 
is not entitled to sell the minors property 
merely forthe purpose of enhancing the 
value of the property or for increasing 
the minor’s income. But the learned Ohief 
Justice in that case was careful to point 
out that it would be inaccurate to say that 
no transaction could be for the benefit 
of the minor which was not of a pro- 
tective or preservative character. In my 
£64: . Oas. 781; Ind. Rul, (1932) 
P WA Soy Wy 806; A IR 1932 P O 182; 34Bom. 


Ee Oey aii TT 
A S] AA 136; A I R 1935 All. 221; 
1995) A D AG Lib Ind, Cas, 837; A I R 1938 Pat, 
Se 39 B 525; 437 fad. Cas 408; A I R1935 Bom, 295; 
37 Bom. L R 427; 8 R B 66(F B), 


440 


view, tte decisions of this Court are clear 
that a transaction of the kind with which 
we are dealing in this appeal is «ne which 
hinds amember of a joint family, pro- 
vided that it is for the benefit of the 
family, The concurrent findings of the 
Courts below are that the transaction was 
for the benefit of the family. I see no 
reason why that finding should not be 
accepted and acted upon. 

The only other point in the case relates 
to interest. The bend provided for interest 
at. the rate of 1 per cent. per mensem. 
It is contended that the mortgagor is en- 
titled to have the amount reduced to 9 per 
Cent. per annum under s. 8 of the Bihar 
Money-lenders Act, 1938. That section 
provides that the Court may re-open a trange 
action, and, ina proper case, reduce the 
Interest inthe case of a secured loan 
to 9 per cent. per annum, and in the case 
of- an unsecured loan, to 12 per cent. 
per annum, . There is nothing in the sec- 
tion to indicate that the Court is bound 
to exercise this discretion in favour of 
the debtor in every case. What appears 
to be contemplated is that the Court shall 
reduce the interest to 9 per cent. per annum 
as indicated inthe section in cases where 
the Court considers that the circumstances 
Justify taking such a course. But where 
the original rate of interest is not exorbi- 
tant, and there is nothing to indicate that 
the debtor has not been fairly treated by 
the creditor, I eee no reason why in second 
appeal this Court should exercise this 
discretion. 

The result, therefore, is that I would dis- 
miss this appeal with costs, 


Rowland, J.—I entirely agree. 
D. Appeal dismissed, 


ee eee 


ae, MADRAS HIGH COURT 
Civil Miscellaneous Petitions Ncs. 
2506 and 2507 of 19 9 
: July 31, 1939 
Leaon, C. J. AND Kuna Raman, J. 

A. R. A. N. THYAGARAJAN OHETTIAR 
TRUSTEE cy. SRI KOPPUDAYANAYAQ] 
AMMAN TEM PLE, KARAIKUDI 
— PETITIONER 

SECRETARY "GOV 
ORE » GOVERNMENT or 
MADRAS anp OTHERS— RESPONDENTS 
Madras District Municipalities Act (V of 1920) 
as. 36, 59—Order issued in name of Governor can- 
celling Gorernment’s previous order under 3. 36— 
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High Court, if can issue writ of certiorari in res 
pect of it. co 

The Prov. Govt. has full power uuder s. 36, Mad. 
Dist. Municipalities Act, to control the actions of © 
a Municipal Council. Section 59 requires all exe- 
cutive action ofthe Govt. of a Province to be 
taken in the name of the Governor. Where an order 
is issued inthe name of the Governor cancelling 
Govt.’s previous order under s. 36 the order in 
question being an executive order, lawfully passed 
and lawfully issued in the name of the Governor, 
the High Court has no power to interfere with it 
by issuing writof certiorari. It is impossible to 
differentiate between the Governor and the Prov. 
Govt. ina matter of such nature. Section 49 has no 
bearing onthe question. Even if the High Court 
has power to issue a writ of certiorari in this 
matter—this is not a case in which it should exer- 
cise it. The order is within the limits of autho- 
rity and it cannot be said with reason that the 
Govt. has no power to cancel or vary its own exes 
cutive order, 

O. Misc. Ps. for issue of writ of certiorari 

Messrs. L. S. Veeraraghava Iyer and N, 


Srinivasa lyer, for the Petitioner, 


Messrs. K. Bhashyam Ayyangar and 
V. P. Chakravarthi, for the Responde 
ents. 


The Govt. Pleader, for the Govt. 


Leach, C. J.—The petitioner is the 
trustee of the Sri Koppudayanayagi 
Amman temple, Karakudi. In front of this 
temple and vested in the Municipal Ccuncil 
of Karaikudi is a tank measuring 266 
feet by 272 feet. The tank was in an 
insanitary condition and the cost of putting 
it into a proper condition and of so maine 
taining it was said to be too costly. Cons 
sequently, the Municipal Council decided to 
reduce the size of the tank to 125 feet by 
120 feet. The petitioner objected, and 
moved the Provincial Govt. to interfere 
under'the powers conferred upon it by 
e. 36, Mad. Dist, Municipalities Act, 
1920. He asked for a direction that the - 
tank be maintained at its original size. 
As the result of the petitioner's representa. 
tions, the Govt. decided that the Municipal 
Council skould only reduce the size of the 
tank to 218 feet by 208 feet. The Municipal 
Oouncil had not been given an cpportunity 
of stating its case and it applied io the 
Govt. to revise lis order. After hearing 
what the Municipal Council had to say, the 
Govt, by an order dated June 5, 1939, 
cancelled its previous order and allowed 
the Municipal Council to reduce the size of 
the tank to 125 feet by 125 feet, as it had 
proposed. The petitioner now asks the 
Court to issue a writ of certiorari against 
the Govt. and quash its order of June 5, 
1931.° The order, as required by 8. 59, 
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Govt. of India Act, 1935,-was issued in the 
name of the Governor of the Province, In 
Penugonda Venkataratnam v Secretary of 
State (1) a Bench of this Court held that 
the Court had no jurisdiction to issue a 
writ against the Gcvernor under s. 106 (1), 
Govt. of India Act, 1915, and no jurisdiction 
to issue a writ against the Governor 
“acting with the Ministers,” which was 
the application inthat case. The petitioner 
says that inasmuch as he is nct asking for 
a writ to issue against the Governor, but 
only against the Provincial Govt. his 
application does not fall within that deci- 
sion and thatit lies by reason of the pro 
visions of the Govt. of India Act, 19.5. He 
contends further that the Govt. has no power 
te revise its own order, 

The position under the Govt. of India 
Act, 1935, is not here different from the 
position under the Govt. of India Act, 
1915, and itis abundantly clear that this 
Court has no power to issue a writ of 
certiorari in this case. By virtue of s, 223, 
Govt. of India Act, 1935, this Court posses- 
ses just ihe same powers as it had before 
that Act came into force. By virtue of 
s.. 106 (1), Govt. of India Act, 1915, it had 
the jurisdiction and powers vested in it by 
the Letters Patent. In order to ascertain 
what those powers were, we have'got to go 
back to the provisions of the Charter of the 
Supreme Court, which was granted on 
December 26, 1800. The Charter of the 
Supreme Court expressly provided that it 
was not competent forthe Court to hear or 
determine, or entertain or exercise jurise 
diction in a suit or action against the 
Governor-General of Fort William, or the 
Governor, or any member of the Council 
for or on account of anything done by them 
in their public capacity or “acting as 
Governor-General, or Governor and 
Oouncil”. The Supreme Court was ree 
placed by that High Oourt after the passing 
of the Indian High Courts Act, 1861. 
Section 9 of that Act provided that the High 
Oourts established under the Act should 
have and exercise such civil, criminal, 
admiralty and vice-admiralty, testamen- 
tary, intestate, and matrimonial jurisdic- 
tion, original and appellate, and such 
powers and authority for and in relation 
to the administration of justice -in the 
Presidency for which it was estab- 
lished as Her Majesty might grant and 
save asthe Letters Patent might cther- 

(1) 53 M 979; 128 Ind. Oas. 851; A I R 1930 Mad: 


896; 60 M LJ 25;32L W 475: . Ryl, (1931 
Mad. 147, | ' i a i 
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wise direct and, subject and without 
prejudice to the legislative powers of 
the Governor-Gereral of India in Oouncil 
in relation to such matters, should have and 
exercise the jurisdicticn of the Courts in the 
same Presidency abolished by the Act. The 
Letters Patent granted to this Court under 
that Act did not enlarge the powers of Court 
by taking away the restrictions imposed by 
the Charter of the Supreme Court. The 
restrictions consequently remained. Sece 
tion 110, Govi. of India Act, 1915, expressly 
provided that the Governor-General, each 
Governor, and the members of their respec- 
tive executive Oouncils should not be 
subject to the jurisdiction of a High Court 
by reason of anything counselled, ordered or 
done by auy of themin his public capacity 
only. The corresponding section in the Act 
of 1935 is s. 306 which states that no pro- 
ceedings whatsoever shall lis in and no 
process whatsover shall issue from any 
Court in India against the Governor-General 
against the Governor of a Province or against 
the.Secretary of State whether in a personal 
capacity or otherwise. There are these 
statutory provisions and the prohibition in 
the Supreme Court Oharter, a prohibition 
which was not removed by the Letters 
Patent of this High Court. The position 
in this respect is, therefore, the same as 
it was in 100. 

While accepting this to be the case 
so far as the Governor is concerned, the 
learned Advocate for the petitioner says 
that by virtue of s. 49, Govt. of India 
Act, 1935, he is entitled to the issue of 
the writ against the Provincial Govt. Bzc- 
tion 49 says that the executive authority 
of a Province shall be exercised on behalf of 
His Majesty by the Governor, either directly 
or through officers subordinate to him, but 
nothing in the section shall prevent the 
Federal or the Provincial Legislature from 
conferring functions upon subordinate autho- 
rities or be deemed to transfer to the 
Governor any functions conferred by 
any existing Indian law on any Court, 
Judge, or officer or any local or other 
authority. It is argued that this section 
expressly prevents the Governor from 
issuing an order under 6. 36, Mad. Dist. 
Municipalities Act, 1920, and that the Proe 
vincial Govt. alone can issue it. “This is a 
far-fetched argument. The Provincial Govt. 
hag full power under s. 36, Mad. Dist. Munie 
cipalities Act, 1920, to control the actions of 
a Municipal Council. Section 59 requires 
all executive action of the Govt. of a Province 
to be taken in the name of the Governor and 
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the order in question, being an executive 
order lawfully passed and lawfully issued 
in the name of the Governor and there- 
fore his order, the Court has no power to 
interfere with it. It is impossible to differ- 
entiate between the Governor and the Proa 
vincial Govt. in a matter of the nature of the 
one now before us. Section 49 has no beare 
ing on the question. 

Kven if this Court has power to issue 
a writ of certiorari inthis matter—I am 
firmly of the opinion that it has not—thia is 
not a case in which it should exercise it, The 
order was within the limits of authority and 
it cannot be said with reason that the Govt. 
has no power to cancel or vary its own 
executive order. Ifit had not this power, a 
wrong would be without a remedy, which 
is contrary to all principle. For the above 
reasons, this application must be disnissed 
with costs, two sets, one set in favour of 
respondent No, 1 and the other set in favour 
of the other two respondents. Pending the 
hearing of this application, an interim injunce 
tion was issued restraining the Ohairman and 
the Commissioner of the Municipality, res- 
pondents Nos, 2 and 3, from further filling 
up the tank. As the result cf the dismissal of 
this application the injunction will be dise 
solved. Respondents Nos. 2 and 3 are 
entitled to their costs in the injunction 
application. 


N.*D. | Application dismissed, 





PATNA HIGH COURT 
Criminal Miscellaneous Case No. 4 of 
1939 
October 16, 1939 
Harergs, C. J. AND AGARWALA, J. 
HARAMOHAN PATNAIK—Acovssp 
PETITIONER 
versus 


l EMPEROR—Opposire Party 

Government of India Act, 1935 (25 & 28 Geo. V, 
Ch. 42), 3. 205 (1)—Order of Foreign and Political 
Department No. 34I. B, dated January 14, 1937, 
made by Governor-General-in-Council in exercise of 
powers oon kadha by Indian (Foreign Jurisdiction) 
Order in Council, 1902, whether order made under 
Government of India Act, 1935—Certificate, from 
dectsion involving interpretation of such order. 

Under the Govt. of India Act, 1935, there was no 
power to make. any orders in Council relating to 
Foreign jurisdiction until April 1, 1937, As the 
order of the Foreign and Political Department 
No. 34 I.B., dated January 14, 1937, made by Governor- 
Genera] in Council in the exercise of the powers 
conferred by the Indian (Foreign Jurisdiction) Order 
in Oouncil, 1902, was made on January 14, 1937, it 
cannot possibly be said to have been an order 
made under the Govt; of India Act, 1935. Hence 
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certificate cannot be granted from the decision of 
High Court on the interpretation of such order. 


Or, Misc. Case for leave to appeal to the 
Federal Court. 


Mr, G. C. Das, for the Petitioner, 


The Public Prosecutor for Orissa, for the 
Crown, 


Harrles, C. J.—This is a petition for the 
grant of a certificate under s. 205 (1), 
Govt. of India Act, 1935. The petitioner 
was arrested at the Railway Station at 
Garh Dhenkanal by the Govt. Railway 
Police under a warrant issued by the Dis- 
trict Magistrate of Dhenkanal State which 
is a Native State outside British India. 
After his arrest the petitioner was producéd 
before a Magistrate at Cuttack, and after 
the Magistrate had satisfied himself that 
the petitioner was a subject of the Native 
State, he directed that the petitioner should 
be handed over to the State authorities, 
The petitioner presented a petition in revi» 
sion to this Court, but a Bench consisting 
of Agarwala, J. and myself dismissed that 
petition. We held that the petitioner had 
been lawfully arrested on railway lands 
and detained at Outtack, and in our view 
the learned Magistrate at Cuttack had no 
alternative after ascertaining that the peti» 
tioner was a subject of Dhenkanal State 
but to hand him over to the Dhenkanal 
State authorities. Atthe conclusion of the 
hearing, Counsel for the petitioner was asked 
whether he desired the Oourt to consider 
whether a certificate should be granted 
under s. 205 (1), Govt. of India Act. Couns 
sel then made it clear that he did not wish 
us to consider the questicn as he contended 
that he had an appeal as of right to the 
Federal Court. Subsequently, an appli- 
cation was made to this Bench to direct the 
authorities at Cuttack not to hand the peti- 
tioner over to the Dhenkanal authorities 
until the appeal which had been filed in the 
Federal Court had been disposed of, A 
recent authority of the Federal Court has 
compelled the petitioner to ask this Court 
to grant him a certificate to appeal to the 
Federal Court, and the matter has now 
been argued fully before us. 

The question that this Court had to 
decide in the revision petition was a ques- 
tion of the construction of a notification or 
order of the Foreign and Political Depart- 
ment No. 34 I. B., dated January 14, 1937, 
This notification purports to -have been 
made in the. exercise of the powers con-: 
ferred by the Indian (Foreign Jurisdiction). 
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“Order in Council, 1902, and of all other 
‘powers enabling the Governor-General in 
‘that behalf to make the order. The notifi- 
_cation deals with the duties of Magistrates 
and Police Officers having jurisdiction over 
-Tailway lands situate in Native States in 
cases where warrants have been issued by 
Magistrates of Native States. The material 
portion of the notification which this Court 
had to consider is in these terms : 
“Allcriminal processes issued in a manner similar 
` tò that prescribed by the Criminal P. O., 1898, by a 
Magistrate having jurisdiction in any State in 
_ India shall be acted upon and executed in railway 
- lands lying within such State by all Magistrates 
‘and Police Officers having jurisdiction in such 
“ railway landsunder the same conditions and in the 
, game manner as if such processes had been issued by 
~a Magistrate having jurisdiction in such railway 
IADA. iiei aio. 2332 
; + * sk * + * 
- Provided furtherthat nothing hereinbefore con- 
. tained shall require a Magistrate or Police Officer 
_ having jurisdiction in such railway lands to execute 
any procie so issued against any person who is not 
a subject of the State by the Court of which the 
‘ process has been issued or be construed as 
` authorizing him to execute any such process against 
any subject or servant of His Majesty.” 


< Ag I have stated, the petitioner was 
~arrested on railway lands upon a warrant 
_issued by the District Magistrate of the 
-State of Dhenkanal. Having been arrested 
-by the Railway Police, he was taken to 
“QOuttack in British India and placed before 
a Magistrate. He wasasked whether he was 
-@ Subject of Dhenkanal State, and he admit- 
ted tbat he was. The learned Magistrate 
‘then directed that he should be handed over 
to the Dhenkanal State authorities, The 
‘points in the revision-petition were whether 
‘the conduct of the Railway Police and the 
Magistrate was in accordance with the 
terms of this notification and whether the 
‘order or notification was inter vires the 
power of the Governor-General in Council. 
This Court having held that the Police and 
‘the Magistrate had acted properly, the peti- 
tioner appealed to the Federal Court. Pree 
sumably, he intends to argue the same 
points in the Federal Court as were argued 
in this Court. I need not go into the details 
of the argument adduced before this Court 
as such are fully set out in the judgment 
delivered by this Court in the revision» 
petition. 
- The question which now arises is whee 
ther the decision of this Court involves a 
substantial question of law as to the inter- 
pretation of the Govt. of India Act cr any 
order in Council made thereunder. If the 
decision does involve such a question, the 
Court. must grant a certificate. If the deci- 
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sion does not involve such a question, then, 
in my view, this Court cannot grant a cere 
tificate. Ithas been urged before us that 
the Govt. Notification which this Court was 
called upon to construe was an order made 
under the Govt. of India Act. The notifica» 
tion or order purports to have been made 
by the Governor-Generalein-Council in 
exercise of the powers conferred by the 
Indian (Foreign Jurisdiction) Order in 
Council, 1902, and of all powers enabling 
him in that behalf. There is no reference 
whatsoever to the Govt. of India Act, 1935, 
in the order under consideration. On the 
contrary, it is in terms said to be an order 
made under powers conferred by the Indian 
(Foreign Jurisdiction) Order in Uouncil, 
1902. In my view the order which this Court 
had to consider cannot possibly be regarded 
as en order made under the Govt. of India 
Act, 1935. Sub-s, (1), s. 2, Govt. of India 
Act, desls with the exercise ôf rights, 
authority and jurisdiction heretofore be- 
longing to His Majesty the King, The pro- 
viso to that section is in these terms: 

“Provided that any powers connected with the 
exercise of the functions of the Orown in its rela- 
tions with Indian States shall in India, if not 
exercised by His Majesty, be exercised only by, or 
by persons acting under the authority of, His 
Majesty's Representative for the exercise of those 
functions of the Crown." 

Subss. (2) of s. 3, Govt, of India Act, 
defines His Majesty’s Representative for the 
exercise of the functions of the Orown in its 
relations with Indian States, and that pere 
son is now the Governor General. On 
March 18, 1937, the Indian (Foreign Juris- 
diction) Order, 1937, was made by His 
Majesty in Council, and s. 2(t) provides: 

“Ag from the commencement of Part III, Govern- 
ment of India Act, 1935, the powers conferred by 
the Principal Order on the Governor-General in 
Oouncil shall, so far as they are connected with the 
exercise of the functions of the Orown in its relations 
with Indian States, be powers of His Majesty’s 
Representative for the exercise of those functions of 


the Crown, and he may delegate those powers to such 
extent and in such manner ashe thinks fit,” 


It is clear that under the Govt. of India 
Act, the relations between the Orown and 
Native States were to be matters to be dealt 
with by the Governor-General and not by 
the Governor-General in Council as was 
the case previously. It 18 clear from the 
Indian (Foreign Jurisdiction) Order, 1937, 
that after the Act came into force all 
orders under the Foreign Jurisdiction Act 
and the Indian (Foreign Jurisdiction) Order 
in Council, 1402, would have to be made 
by the Governor-General and not by the 
Governor-General-in-Oouncil as previously. 
However, the order which this Court had to 
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consider Was an order made not by the 
Governor-General as the Crown Represene 
tative but an order made by the Governore 
General-in-Council under the Foreign 
Jurisdiction Act and Indian (Foreign Jurise 
diction) Order in Counci], 1902. It was an 
order dated January 14, 1937, and was 
actually made before the Indian (Foreign 
Jurisdiction} Order, 1937, was passed and 
before the Govt. of India Act came into 
force. Section 320, Govt. of India Act, exs 
pressly provides that the Parts of the Act 
other than Part II should come into force 
on the date fixed for tke commencement 
of Part III of the Act and Part TII of the 
Act came into force on April 1, 1937, In 
short, “there was no power under the 
Govt. of India Act to make any orders in 
Council relating to Foreign Jurisdiction 
until April 1, 1937, As the order in ques- 
tion was made by the Governor-General 
on January 14, 1937, it cannot possibly be 
said to have been an order made under 
the Govt. of India Act, 1935, The case 
was a difficult one and involved a sube 
stantial point of law. That, however, does 
not entitle this Court to grant a certifie 
cate under s. 205 (1), Govt. of India Act. 
It must be a substantial point of law ag 
to the interpretation of the Act or of any 
Order in Council made under the Act. Ag 
the Order in Ccuncil which ttis Court was 
called upon to construe was not made 
under the Act, the Court cannot grant 
the certificate prayed for in this petition, 
For the reasons given, J would reject this 
petition. 


Agarwala, J.—I agree. 


D. Petition rejected. 


MADRAS HIGH COURT 
Second Appeal No. 767 of 1935 
February 27, 1939 
WaADSWORTH, J. 
JEEVA AMMAL—APPELLANT 
versus 
RANGANATHA MUDALIAR— 


RESPONDENT 
“Hindu Law—Maintenance—Unchaste wife, wish- 
ing to enforce her right to bare maintenance— 
Pleadings, essentials of. 

A woman cannot file a suit onthe basis of her 
own chastity and her husband’s misconduct and, 
when she is proved to be unchaste and her hus- 
band’s conduct is found to be irreproachable, fall 
back upon 8 plea of infidelity and subsequent re- 
formation which has never been advanced and is 
not supported by the necessary% evidence. If. an 
unchaste wife wishes to enforce her; right to .bare 
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maintenance against her husband ‘on the ground 
she has ceased to live a life of unchastity and 
returned to the path of virtue, that case should be 
definitely pleaded and supported by definite evi- 
dence, Kandasami Pillai v. Murugammal (1) and 
16 Ind. Cas, 389 (2), relied on, 


8, A. against the decree of the District 
Court, Chingleput, in A. 8. No, 315 of 1934. 


Mr. M. S. Venkatarama Aiyar, for the 
Appellant. = 


Mr. K. S. Champakesa Ayyangar, for the 
Responpent. 


Judgment. — The appellant, a Hindu 
wife, sued, her husband for maintenance, 
The parties married in or about 1920 
and lived together until 1996 when there 
was a breach, According tothe findings of 
the learned District Judge, the occasion 
for this breach was the misconduct of 
the plaintiff and her adultery with her 
brother-in-law, resulting in a panchayat 
which excommunicated ther. Shortly after 
this breach, she went away to Penang 
where she lived until 1933. In 1933 she 
returned toIndia and almost at once started 
proceedings against her husband for maine 
tenance. The basis of her suit is an allega- 
tion that she had been cruelly ill-treated and 
driven from the house. The plaint cone 
tains no suggestion that she herself was in 
any way to blame or that she had ever 
strayed from the path of virtue. The Dige 
trict Judge finding that the basis of her 
plaint was untrue and that the allegations 
of the defendant regarding her misconduct 
had been established, dismissed the suit. 
It is now contended in second appeal that 
even sssuming the truth of the findings of 
the learned District Judge, the dismissal 
of the suit is improper and that the wife 
should have been awarded at least what 
is called in the text-books, ‘starving’ maine 
tenance. The contention is that a husband 
is obliged to provide for his wife; that 
this obligation is nullified only by the 
open and continuous misconduct of the 
wife and that if she has gone wrong but 
subsequently repents and offers to return 
to her husband, he is obliged to provide 
for her minimum requirements. It seems to 
me that if a wife, who has left her husband's 
house as a result of her own adultery and 
has voluntarily lived apart from him for 
a considerable number of years, is to compel 
him to take her back into his house or to 
pay her a sum for maintenance, on his re» 
fusal to do so, she ought to be required to 
state the truth before the Court and to 
offer evidence that she. has repented for 
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her immorality and has been living a clean 
life for some appreciable period before 
the suit. So much seems to follow from 
the decision of Subramania Ayyar, J. in 
Kandasami Pillai v. Murugam nal (1) which 
waga case in which a decree for mainten- 
ance was set aside on the ground of 
recent, open and continuous misconduct on 
the part of the wife. She was held not to 
be entitled to bare maintenance on the 
basis that a wife who has once been guilty 
of infidelity must show not merely that 
she was living a chaste life at the time of 
the suit, but also that her life had been 
chaste for a sufficiently long period to 
justify the conclusion that she was a reform- 
ed woman. That principle has been appli- 
ed by a Bench in a case repo:ted in 
Nagalakshmamma v. Viswanatha Sastri, 16 
Ind, Oas, 389 (2). It seems to me quite 
clear that a woman cannot file a suit on the 
basis of her own. chastity and her husband’s 
misconduct and, when she is proved to be 
unchaste and ber husband's conduct is 
found to be- irreproachable, fall back upon 
a plea of infidelity and subsequent re- 
formation which has never been advanced 
and is not supported by the necessary 
evidence. 

To my mind if an unchaste wife wishes 
to enforce her right to bare maintenance 
against her husband on the ground she 
has ceased to live a life ct unchastity 
and returned: to.the path of virtue, that 
case should he definitely pleaded and 
supported by definite. evidence. In the 
absence of any such plea or evidence, the 
decision of the learned District Judge was, 
in my . opinion, correct. The appeal is, 


therefore, dismissed with costs. Lsaave 
refused. 
N.-D: Appeal dismissed. 
(D 19 M6, 


(2) 16 Ind, Cas. 389; 23 M L J 289. 





BOMBAY HIGH COURT 
Second Appeal No. 739 of 1936 
February 13, 1939 
W assooDEw, J. 
SURYAJIRAO GANPATRAO NAIK 

` NIMBALKAR—PLaIntTire—APPBLLANT 
ae VsT8U8 
SHIVAKACHARU KUMBHAR asp orakes3 

— DEFENDANTS— RESPONDENTS 

Bombay Land Revenue Code (Act V of 1879), s. 83 
—Onus to prove right to enhance rent—Term “usage,” 
meaning of, explained—Words “or otherwise” in 
saving clause are not ejusdem generis with words 


BURYAJIRAO ¥. BHIYAKAOHARU (BOM) 


445 
“agreement or usage"—Landlord can prove current 
usage or prevailing rate—Proper standard of rate to 
apply under s. 83. 

Under the provisions of s, 83, Bom. Land 
Revenue Code, the right to enhance rent vests in 
the landlord “if he have the same either by virtue 
of agreement, usage, or otherwise.” Those words 
cast the burden primarily on the landlord to 
establish the right which heclaims. 91 Ind. Cas. 
272 (1), relied on. [p. 446, col. 1.] 

The term “usage” ins 83, Bom. Land Revenue 
Code, might imply practice prevailing in a locality 
or business under uniform or common circumstances 
and conditions. It is generally qualified by 
antiquity, as a practice long continued or shown to 
have existed immemorially. It is, therefore, rea- 
sonable to expect that evidence of usage should be 
in relation to circumstances which are similar or 
common prevailing for a longtime as opposed to 
current practice, [p. 446, col. 2.] 

The words in a statute are prima facieto be 
taken in their usual sense unless the reasonable 
interpretation of the statute requires them to be 
used in a sense limited to things ejusdem generis 
with those which have been specifically mentioned 
before. That is not the case in the inter pretation of 
saving clause to s. 83, Bom. Land Revenue Code, 
and consequently the doctrine of ejustem generis 
has no application in theinterpretation of the saving 
clause to s. 83. The words “or otherwise” in the 
saving clause of s. 83, are not ejusdem generis with 
the words “agreement or usage”. It is permissible, 
even upon the application ofthe rule of ejusdem 
generis, for the landlord to prove current usage or 
prevailing rate and the provisions of a. 83, will 
not, exempt the tenant from yielding to the demand 
if itis just and reasonable having regard to the 
prevailing rates. The proper standard to apply 
under s. 83 would be the prevailing rates in the 
locality, particularly the rates which the landlord 
has levied for similar class of land let out for similar 
purposes. Profits obtained by a tenant is not a 
factor upon which a just and reasonable rate of rent 
can be based. (p. 448, col. 2.) 


S. A. from the decision of the District 
Judge, Jalgaon, in Appeal No. 255 of 
1930. 

Mr. P. V. Kane, for the Appellant, 

Mr, Y. V. Dixit, for Respondent No. 1. 


Judgment.—This is a second appeal from 
the decision of the District Judge of Jale 
gaon. The dispute relates to the right of 
the landlord, who is also an inamdar of 
the town of Bhusawal, to demand enhanced 
rent from the defendants who are perma- 
nent tenants of the demised property meas 
suring over 10,000 square yards in that 
town. The rent was recovered from the de- 
fendanis since 1865 at a uniform rate of 
Rs. 70 per year with local fund cess in pro- 
portion to the assessment fixed on the pros 
perty. ‘Che landlord has now by notice 
sought to increase the rent, and on refusal 
to pay, he has instituted this action. The 
Courts below have held that the defendants 
would have been liable to pay rent if the 
landlord had established his claim either by 
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virtue of an agreement or usage, and that 
in the absence of such evidence, they dis- 
missed the claim. At the same time the 
lower Appellate Court held that if the land- 
lord is entitled to claim rent on the basis of 
what is just and reasonable, that rent would 
be Rs, 250 a year. 

The defendants’ claim to permanency of 
tenure, by reason of the presumption under 
8. 83, Bom. Land Revenue Uode, has 
not been challenged in this appeal by the 
Plaintiff landlord. But it is urged that the 
onus of proof should be on the tenants tu 
establish that fixity of rent attacnoes to 
their tenure, that in the absence of any 
such proof, the landlord is entitled to rent 
at the market rate prevailing in the Joca- 
lity, and that, alternatively, if the burden 
were cast on the landlord to establish his 
right to enhance rent, he is entitled, in the 
absence of proof of agreement or usage, to 
Claim such rent as is just and reasonable. 
It is not “disputed tbat the right of the 
landlord to claim enhanced rent is regulated 
by the provisions of s. 83, Bom. Land 
Revenue Code. Upon the plain language of 
the saving clause of that section, the right 
to enhance rent vests in the landlord “if he 
have the same either by virtue of agrees 
ment, usage, or otherwise.” Those words 
cast the burden primarily on the landlord 
to establish the right which he claims. If 
authority were needed, I would refer to 
Juvansingji v. Dola Chhala (1), where it 
was held that the onus.of proving such a 
righ. to enhance rent lay on the landlord 
in the first instance. 'I'hat being so, the 
question is whether that onus nas been dıs- 
charged. Hitherto, as I have remarked, for 
a long period uniform rent had been paid 
to the landiord by the tenants. Itis not 
suggested that that fact prevents the land- 
lord from claiming enhanced rent. Sec- 
tion 83 of the Bom. Land Revenue Code, 
in so far as it relates to the landlord's 
Tight in this respect, provides as follows : 

“Nothing contained in this section shall affect 
the right of the landlord (if he have the same either 
by virtue of agreement, usage or otherwise) to 
enhance the rent payable.” 

In regard to agreement, both the Oourts 
below have held tnat there is no proof of 
agreement, and in regard to usage, the 
learned District Judge ın appeal thought 
that the instances where the rent had been 
increased, although they related to the 
land in the locality, were of teuants who 
did not hold the land on permanent tenure. 
Consequently, he held that there was no 

(1) 27 Bom. L R 890; 81 Ind. Oas. 272; AIR 192° 

om 390, 
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evidence of usage governing this case. The: 
term “usage” might imply practice prevail- 
ing in a locality or business under uniform . 
or common circumstances and conditions. - 
Jt is generally qualified by antiquity, asa 
practice long continued or shown to have- 
existed immemoilally. It is, therefore, rea- 
sonable to expect that evidence of usage. 
should be in relation to circumstances 
which are similar or common prevailing’ 
for a long time as opposed to current prace» 
tice, In that interpretation of the term 
the lower Appellate Court was, I think, 
correct. 

But the Court whilst holding that it 
would be reasonable, in view of the poten- 
tiality of the land and the rates prevailing 
in recent years, to demand Rs. 2a0a year 
instead of Rs. 70 hitherto paid by the. 
tenants, thought that the words “or other- 
Wise’ in the saving clause were ejusdem . 
generts with the words “agreement or 
usage,” and therefore it accepted the con- 
tention that claims bused on equitable con- 
siderations and prevailing conditions could. 
not be allowed to prevail. The question is- 
whether the doctrine of ejusdem generis. 
could be invoked in the construction of the. 
saving clause. As au ordinary rule of con- 
struction of words used in a statute refer- 
ence to the meaning of words asscciated’ 
with it is permissible, But it is always a. 
question of intention whether the coupling. 
of the words shows that they are to be.: 
understood in the same sense. The words 
“or otherwise” without reference to the: 
context would be unintelligible They be-: 
come effective only when taken conjointly 
with the other words in the sentence. The. 
argument advanced on behalf of the appel-: 
lant 18 that the general words used in the: 
statute should be understood and interpret- 
ed in their usual sense and that inasmuch 
as those general words follow specific 
words, each of which exhausts the whole 
genera, the’ general words must be taken 
In their general sense unless there was 
Something in tae statute itself or in the 
section requiring them to be used in a 
sense limited to things ejusdem generis 
with those which precede. Tne rule of 
interpretation stated vy Maxwell (laterpree- 
talon of Statutes, Hido. 8, p. 295) is 
this: 

“The general principle in question applies only 
where the specific words are-all of the same - 
nature, Where they are of different genera, the 
meaning of the general word remains unafiected 
by its connection with them.” 

Tue reason underlying the rule of ejuse ` 
dem generis is to carry out as far as practice 
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able the primary object of the Legislature 
in the construction of a statute by reference 
to the specific words used.to indicate the 
intention. Jf specific words or phrases were 
used, followed by the most comprehensive 
or largest term,the Court may, if the in- 
tention is clear in the construction of the 
widest expression, restrict its operation to 
carry out the primary object. In other 
words, the Court will control the meaning 
of the largest term by reference to the con- 
text. That principle would apply cnly when 
the specific words are of the same kind. 
Here the epecific words used are “agree- 
ment or usage.” It is not possible to say 
that they are of the same genus. They 
imply different ideas and different jural 
conception, If it were necessary to limit the 
application of the phrase “or otherwise," 
I find it difficult to conceive of any ideas 
similar in import to that connoted by the 
specific words in the saving clause. 


The expression “or otherwise’ has been 
differently interpreted judicially by refer- 
ence to the context in which th3y occur. 
One of the cases referred to where it re- 
ceived a restricted interpretation is 
Attorney-General v, Seccombe (2). There, 
under s. 11, Customs and Inland Revenue 
Act, 1089, upon the death of the donor, the 
Orown Claimed estate duty upon the value 
of the property comprised in the deed of 
gift upon the ground that bena fide posses- 
sion and enjoyment of the property were not 
assumed by the donor and thenceforward 
retained “to the entire exclusion of the 
donor, or of any benefit to him by contract 
or otherwise.” ‘The donor notwithstanding 
the deed of gift was permitted by the donee 
to reside and did in fact reside in the 
house from the date of the deed until his 
death. He was maintained by the donee 
on condition that the donor, who was 
entitled to certain annuity chargeable upon 
the land belonging to the dunee, did not 
claim it and allowed the donee to retain it 
being sufficient to meet the costs of the 
donor's maintenance. Upon those facts, 
it was held that there was “an entire ex- 
clusion of the doncr frem ihe possession 
and enjoyment ofthe property or of any 
benefit to him by contract or otherwise,” 
within the meaning of s. 11 of the Act, and 
that therefore the estate duty was not pay- 
able. It was held that the expression “or 
otherwise’ meant some arrangement 
ejusdem generis with contract, thatis to say 
an enforceable arrangement. i find it 


(2) (1911) 2 K B 688; 80 LJK B 913; 105 L T18 
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difficult to think of some other arrangement 
between the landlord and the tenants 
ejusdem generis with ‘agreement’ or ‘usage’ 
in relation to the latter's liability to pay 
enhanced rent. ln fact, the specific words 
exhaust the genus. The rule of ejusdem 
generis, according to Beal (Cardinal Rules 
of Legal Interpretation. Edn. 3, p. 355) may 
be summed up as follows : 

“General words in a statute are prima facie to 
be taken in their usual sense. General worda 
following specific words in a statute are prima facie 
to be taken intheir general sense ..1f the particular 


words exhaust the whole genus the general word 
must refer tosome larger genus.” 


According to that rule of interpretation, 
I find it difficult to agree with the view of 
the learned District Judge that the words 
“or otherwise” inthe saving clause of 
s. 83, Bom, Land Revenue Oode are 
ejusdem generis with the words ‘agreement 
or usage’. The meaning of the words 
used in a statute is primarily to be sought 
in the statute itself. For that purpcse all the 
constituent parts of & particular section 
creating the difficulty or the entire statute 
have to be duly weighed. Consequently, 


‘itis permissible to refer tothe other proe 


visions of s. 83 for the purpose of ascertain- 
ing the scope and meaning of the general 
expression and thus understanding the in- 
tention of the Legislature. Tne first 
clause of s. 83 of the Bom. Land 
Revenue Code deals with the tenant's liabi- 
lity to pay rent. It says that 

“a person placed, as tenant in possession of land 
by another, or, in that. capacity, holding, takiog 
or retaining possession of land permissively from 
or by sufferance of another, shall be regarded as 
holding the same at the rent, or for the services 
agreed upon between them,” k 


ln oiher words, the liability proceeds 
first upon agreement. Then follows the 
second ground of liability and it is thus 
expressed : 

“Or inthe absence of satisfactory evidence of 


such agreement, at the rent payable or services ren- 
derable by the usage of the locality.” 

Tnat refers tothe liability based upon 
usage. Then follows another ground wnich 
is important and relevant fcr the present 
purpose. It says: 

“or, if there be no such agreement or usage, shall 
be presumed to hold at such rent ashaving regard 
toall ofthe circumstances of the cage, shall be just 
and reasonable,” 


‘That illustrates the third class of cases 
contemplated by the Legislature in fixing 
the rent of the tenant which is both 
oulside agreement or usage. If the Legise 
lature intended tu use the phrase “agrees 
ment, usage, or otherwise” as covering the 
different basis of claims indicated in the 
first part of the section, in my opinion, the 
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term “or otherwise ” cannot be said to be 
controlled by its association with the pre- 
ceding words “agreement or usage.” 

There are instances where Courts have 
given the widest possible meaning to the 
phrase ‘‘or otherwise” in construing statutes 
and deeds or agreements of parties: see 
Sutton V. London Chatham and Dover Rail- 
way Co. (3), Taylor v. Corporation of 
Oldham (4) and Lowther v. Bentinck (5). The 
first was acaseoit an agreement with a 
railway company containing a clause ex- 
empting (he railway company from liability 
against damage™caused by “any delay from 
accident or otherwise,” and it was held 
that the doctrine of ejusdem generis did not 
apply tothe words for they might mean 
“any delay from any cause whatsoever.” 
The second dealt withthe construction of a 
statute containing the provisions that 

“Nothing in this Act contained shalltake away or 
abridge any right, power or authority, which the 


Corporation have or may enjoy under the Municipal 
Corporation Acts, or otherwise, independently of this 
ct.” 


The argument was that the last words 
“the Municipal Corporation Acts, or other- 
wise” restricted the meaning of the general 
expression which implied ‘other like Acts.” 
That argument was not accepted and the 
words or otherwise” were interpreted in 
their general sense. The third case related 
to the ccnstruction of a will containing the 
provision that 

“The trustees at any time or times during the life 
of the devisee could apply any part ofthe fund not 
exceeding one moiety in or to wards the preferment 
or advancement of the devisees, or otherwise for his 
benefit as the trustees should in their discretion 
think fit.” 

The general words were not regarded as 
mere surplusage, as suggested from the 
habit of the conveyancer “to use more 
words than are necessary,’ but as confer- 
ring the widest discretion on the trustee, 
Those cases do not help to elucidate the 
intention of the Legislature in this parti- 
cular case. But they illustrate the principle 
underlying the rule stated by Beal that the 
words in a statute are prima facie to be 
taken in their usual sense’ unless the reason- 
able interpretation of the statute requires 
them to be used in a-sense limited to things 
ejusdem generis with those which have 
been specifically mentioned before. That, 
I think, is not the case here. Consequently, 
in my opinion, “the doctrine of ejusdem 
generis has no application in the iaterpre- 


` (3) (1896) 12 T L R 425. | 
: (4) (1876) 4 Ch D 395;46 LJ Oh 105; 35 L T 696; 
25 W R178 


(5)(1874)19 Eq 166; 44 L J Oh 197; 31 L T 719; 
23W RIH.” ` 
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tation of the saving clause to s. 83, Bom. 
Land Revenue Ocde. The alternative 
argument urged for the’ appellant is that 
even upon a restrictive interpretation of the 
expression “ur otherwise,” it is possible to 
apply it to the prevailing or current rate of 
rent in the locality for that would be with- 
in the genus “usage,” and, therefore, ejus- 
dem generis with that term if it was 
understood to apply toa practice long con- 
tinued, It is, therefore, argued that it is 
permissible, even upon the application of 
the rule of ejusdem generis, for the land- 
lord to prove Current usage ôr prevuiling 
rate, There is a great force in that conten 
tion for if the landlord is not hampered by 
agreement or ancient usage to enhance the 
rent, and ifin accordance wı a the prevail- 
ingrates of the locality, the landlord in 
Other instances has been raising the rent 
the law as Contained in the provisions of 
s. 83, Bom. Land Revenue Oode, will 
not, in my opinion, exempt the tenant from 
yielding tothe demand if-it is just and 
reasonable having regard to the prevailing 
rates, a: 

In fixing a just and reasonable rate an 
examination of the rates of the rent pre- 
vailing in the locality was essential. On 
that question-the: lower Courts have given 
their finding, That finding would ordinari= 
ly be one of fact, if a proper standard were 
correctly applied. But, in the consideration 
of the question, they have emphasized the 
fact that the defendants nave been making 
large amount of profit out of this property. 
The learned District Judge states that 
“looking to the profits, the defendant is 
getting fromtheland Rs, 250 a yéar seem 
to be reasonable,” ‘That is not, ia my opinion, 
the standard set by s. 83, and is nota 
factor upon which a just and reasonable 
rate of rent can be based. If the profits 
are due to the tenants’ industry and invest- 
ment, the landlord cannot claim 8 pro tanto 
increase in his rent because he does not 
contribute anything to that profit and it 
could not be said that the demand is just 
aod reasonable. The proper standard to 
apply under s. 83, Bom. Land Kevenue 
Uode, would be the prevailing rates in the 
locality, particularly the rates which the 
plaintitt has levied for similar class of land 
let out for similar. purposes,.“hamely for 
making bricks and tiles. “Tho plaintifi’s 
another tenant kas admitted that for nearly 
half the area leased to him he has been 
paying Rs. 60 a year. lf that is so, I think 
that rate could be demanded in reason and 
fairness from the defendants; The fair 
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rental per year which could be claimed 
upon the evidence referred to should not 

be in excess of Re. 1-0. That is the rate 
 ofrent which the plaintiff is entitled to 
` recover from the defendants for the year 
for which he has made the claim. Tne 
defendants will be liable to pay in addition 
local fund cess on the amount of the assess- 
ment on ` thóir land. As the claim was 
exaggerated, there shall be no order as to 
- costs of either party throughout. 


8. Order accordingly. 
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Decree—Construction —Decree reciting that certain 
properties are charged with amount due under decree 
also stating that defendant shall pay plaintiff parti- 
cular sum—Decree held personal imposing personal 
liability — Limitation Act (IX of 1903), Art. 182— 
Decree-holder applying for transmission of decree to 
Court not in existence but which he wrongly believes 
? exist — Application, if one according ‘to 
aw. 

Where a decree recites that certain properties are 
. charged with the amount due under the decree and 
also states explicitly that the defendant shall pay 
the plaintif a particular sum, the decree is a personal 
decree, imposing a personal liability in case the pro- 
perties do not realize the sum due under the decree. 

The mere fact that the decree-holder applies for 
transmission to a Oourt which does not exist but 
which he wrongly believes to exist does not prevent 
the application as being one in accordance with law, 
since the mistake is one of fact and not law. 142 Ind. 
Oas. 155 (1), 67 Ind. Cas. 538 (2), 36 Ind. Cas. 682 (3) 
and 42 Ind. Oas, 29: (4), distinguished. 


As, against the order of the District Court, 
Bellary, dated April 10, 1937, ian of 


Mesgss. B. Somayya and Kasturi Seshagiri 
Rao, for the Appellants. Mi 


Mr. V. S. Narasimhachar, f or the Respon- 
dents, ` 


Burn, J.—These are appeals from the 
orders of the learnea District Judge of 
Bellary passed cn two ‘execution petiticns. 
The principal objection raised on”tehalf of 
the judgment-debtors was that ..; execue 
tion petitions ‘were barred by’ lim.tation. 
“They contended also that the decree-holder 
had applied for the -attachment of property 
Which by the terms of the dec:ees he was 
not entitled to attach and sell. The decrees 
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in the suits were passed on March 10, 1927: 
These execution petitions were filed on 
April 5, 1936. Prima facie, they are 
barred by limitation. But the decree-holder 
relies upon two earlier applications wich ' 
he made on April 6, 1933, to the Court of 
the Additional First Class Sub-Judge, 
Dharwar (the Oourt which passed the 
decrees) for transmission of the decrees to 
Bellary for execution. It is admitted that 
if these applications of April 6, 1933, were: 
applications made tothe proper Oourt and 
in accordance with law, the applications 
putin on April 5, 1936, are not barred by 
limtation. NE NE 
It is common ground that the applications 
of April 6, 1933, were made tothe proper 
Oourt. The only ground upon which they 
are said to have been made not in accord: 
ance with law is that in applying to the 
Additional First Class Sub-Judge, Dharwar, 
the decree-holder requested that the decrees 
might be transmitted for execution to “the 
First Class Subordinate Judge, Bellary. 
On April 6, 1933, there was no Sub-Oourt 
in existence in the District of Bellary, and 
the contention on behalf of the appellants 
therefore is that the applications having 
been made for transmission to a Uù urt 
which did not exist cannot be said to have 
been made in accordance with law. In 
support of this contention we have been 
referred to the rulings in Sital Prasad v. 
Babu Lal (1) Amrit Lal y. Murlidhar (2), 
Maharaja of Bobbili v. Narasaraju Baha- 
dur (3) and Peirce Lesli Co., Ltd. v. Perumal 
(4), We do not think that any of these 
decisions has any bearing upon thiscase 
because in all of them the application was 
made for transfer to a Oourt actually in 
existence but without pecuniary jurisdic 
tion to execute the decrees, a mistake of 
law which the petitioner could have avoid- 
ed, This is not, we think, the same ag 
applying for transmission to a Court which 
does not exist but which the petitioner 
wrongly believes to exist. Thatis a mistake 
of fact in our opinion. It has to be borne in 
mind that Bellary is a district in which 
from time to time a Sub-Court is brought 
(1) 11 Pat. 785: 142 Ind, Oas. 155;A I R 1932 Pat. 
309; 13 P L T 498; Ind. Rul. (1933) Pat. 120. j 
(2) 1 Pat. 651; 67 Ind. Cas, 538; A I R 1922 Pat. 188; 
3 P LT 422. 
(3) 39 M 640; 36 Ind. Oas 682; A ER 1916 PO 16; 43 
1A 738; 3L M LJ 300; 18 Bom. L R 909; 4 ALS 


1123; 20M LT 472; 24 O L J 478; 4 L W 558; (1916) 
2M WN 54; 210 WN 162; 1 P LW 26 


PO. o 
; (4) 40 M 1089; 42 Ind. Oas. 294; A TR 1918 Mail. -.5V; 
33 M LJ 130; 6 L W 203; 22M L T 139; (1917) MWN 
712 (FB). 
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into existence temporarily. Up to the end 
of February, 1933, there was a Sub-Court 
in the District of Bellary with its head- 
quurters at Bellary and with jurisdiction 
over the whole district. It was not a “First 
Olass” Sub-Oourt for the simple reason that 
there are no grades of Sub-Oourts in this 
Presidency, 

It appears to us that learned Counsel for 
the respondent decree-holder is on firm 
ground when he contends that the appli- 
cations made to the Dharwar Court were 
entirely in accordance with law but were 
in one slight particular out of accordance 
with fact. The decree-holder could not be 
held responsible for not knowing that First 
Olass Sub-Courts do not exist in this Pre- 
sidency he being a resident in the Bombay 
Presidency. It is clear that even the Addi- 
tional First Class Sub-Judge of Dharwar 
was not aware of the fact that there are 
no First Olass Subordinate Judges in this 
Presidency. There is no grcund for holding 
that the decreesyholder was applying for 
transmission cf his decrees for execution to 
a Court without jurisdicticn to execute 
them. It is not disputed on behalf of the 
appellants that the decree-holder wanted 
his decrees to be transferred to the Bellary 
District so that they could be executed, 
He wanted them to be transferred to a 
Court with jurisdiction to execute them. 
The.sole mistake which he made was not a 


'- mistake of law but a mistake in the des- 


cription of the Qourt to which he requested 
that his decrees might be transferred. 
That description would have been more or 
Jess sufficient if the petition had been filed 
‘ix weeks earlier. For these reasons we 
are clearly of opinion that the execution 
petitions presented to the Additional Sub» 
ordinate Judge of Dharwar on April 6, 1933, 
were applications made to the proper Court 
in accordance with law, It follows that 
the execution petitione filed on April 5, 1936, 
were not barred by limitation and that the 
decision of the learned District Judge on 
this point is correct. 
It ie not necessary to deal with the point 
Taised on behalf of the respondent that in 
any case the execution of these decrees for 
the whole of the sums due under them would 
not have been barred by limitation, because 
the decrees were decrees for payment by 
instalments and tre execution petitions 
were filed within three years after some, at 
any rate, of the instalments had fallen due. 
We are of opinion that for the whole amount 
due.under the decrees the petitions are 
not barred by limitation, The only other 
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point taken on behalf of the appellants is - 
one which has not been dealt with by the-- 
learned District Judge though we see that- 
it was raised before him. This is tothe. 
effect that ihe decrees can only be executed | 
by sale of the properties which are charged. 
in the decrees with liablity for the amounts, 
due. Both the decrees recite that certain’ 
properties are charged for the amounts due: 
under the decrees. Mr. Somayya for- the, 
appellants contends that this is the sole. 
liability and that if the properties charged 
are insufficient to realize the amounts 
due under the decrees, there is no further 
liability and no other properties of the 


defendants can be attached and sold. On ~ 


a perusal of the decrees we find ourselves 
unable to accept this contention on behalf 
of the appellants. Both the decrees state 
explicitly that the defendants shall pay the 
plaintiff such and such a sum. We think 
that these are clearly personal decrees and 
that they impose a personal liability in case 
the properties do not realize the amounts 
due under the..decrees. The executing 
Court will of course take care to ses that 
the charged properties are proceeded 
against -in the first instance and that no 
other properties -of the defendants are sold 
until the charged. properties: have. been 
exhausted, These appeals are accordingly 
dismissed with costs of respondent No, L- ' 


N.-D. Appeals dismissed. ` 





LAHORE HIGH COURT l 
Letters Patent Appeal No. 56 of 1939 
‘May 8, 1939 
ADDISON AND RAM LALL, JJ. 
ALAM SHER KHAN— PLAINTIFE, , .; 
— APPELLANT 


versus g.i 

ALLAH DIN—DEEENDANT—RESPONDENT 

Punjab High Court Rules, Chap. 3-B, Vol. V, r.1 
(11)—Reference of second appeal by Single Judge to 
Disision Bench — Practice — Pre-emption— Watver— 
Pre-emptor attending auction but not offering amount 
equal to highest bid and keeping silent for about year— 
Whether amounts to wawer — Punjab Government 
Notification No, 1718-R of August 14, 1936, whether 
retrospective. 

Per Addisonand Ram Lall, JJ.—The established 
practice of all the High Courts in India is that a 

ivision Bench, from which no appeal lies except to 
the Privy Oouncil, has power to refer a point of law 
to a Full Bench for decision, subject to the sanction 
of the Chief ¢ustice. When, however, an appeal is 
before a Single Judge, he is only entitled to refer the- 
appealtoa Division Bench, and not to decide a part 
of it first and then refer a question cflawtoa Division 
Bench, [p. 452, col. 2.) 

Per Addison and Ram Lall, JJ.,in Letters Patent 


a 


kad 
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Appeal.—A pre-emptor is not bound to bid at an 
auction sale, andif he does not do so, he does not lose 
his right of pre-emption, the principle being that he 
is entitled to pre-empt the property at the price fixed 
and paid, and is not bound to make that price 
higher by competitive bidding. Consequently a pre- 
emptor s attendance at the auction and failure to 
oferan. amouht equal to the highest bid and sub- 
sequent silence for nearly a year does not amount to 
waiver. He is not precluded from later pre-empting 
the sale, [ibid.] 

[Case-law relied upon.] 

Per Skemp, J., in order of reference.—Notification 
of the Governor of the Punjab in Council in exer- 
Cise of the powers conferred by sub-s. (2) of 8. 8, 
Punjab Pre-emption Act, that no right of pre-emption 
shall exist with respect toany land or property that 
may be sold by public auction under the orders of the 
Court of Wards, refers clearly to future sales and does 
Not affect the suit by a pre-emptor to enforce his 
right in respect of sale held before. 16 Ind. Cas. 959 
(2), 52 Ind, Cas. 563 (3) and 67 Ind, Cas. 625 (4), 
referred to. [p. 451, col. 2] 


L. P. A. from the decres of Mr. Justice 
Skemp, in 8. A. No. 130} of 1938, dated 
February 7, 1939. 


, Order of Reference 

Skemp, J.—This second appeal has arisen 
from a suit for pre-emption. The plaintiff 
sued for possession cf 6 kanals 11 marias 
of land, being one-sixth share of a khata 
of 51 kanals 5 marlas, on the ground that 
he was a Go-sharerinthe khata. The land 
was sold by public auction on March -31, 
1936, under the orders of the Court of Wards 
and the defendant made the final bid of 
Rs. 800, The defendant pleaded that he 
was a cosharer in the khata, that the 
plaintiff had no superior right, that as the 
sale was made under the orders of the 
Court of Wards, no suit for pre-emption lay 
and that the plaintiff was estopped by his 
conduct from bringing this suit. The trial 
Judge found that the plaintiff had a superior 
right of pre-emption as he was a co-sharer in 
“the khata and the defendant was not, that 
the land was sold under the orders of the 
Oourt of Wards, that the subsequent noti- 
fication published by the Punjab Govt. on 
August 14, 1936, declaring that no right of 
pre-emption should exist with respect to 
any land or property that may be sold 
by public auction under the orders of the 
Court of Wards did not affect the right 
of the plaintiff and that the plaintiff 
was not barred by estoppel or waiver. The 
defendant appealed to the learned District 
Judge in respect of two points and the 
learned District Judge held that the 
notification was of no effect with regard 
to the plaintifi’s rights and relying on 
Ahmad Jan v. Kishen Chand (1), held that 

(1) 93 P L R 1919; 52 Ind. Oas. 337; A I R 1919 Lah. 
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the plaintiff's presence at the auction and 
making a bid of about Rs, 600 did not amount 
to waiver. 

The defendant has come here on the samé 
two points through Mr. 8. L, Puri. Mr. 
Puri’s argument with reference to the pros 
claimation is that the auction took place on 
March 31, 1936; the Govt. Notification was 
published on August 14, 1936, and the suit 
was lodged on March 30, 1937. He rlies on 
the principle that the pre-emptor must have 
a right of pre-emption at.the date of the 
sale, at the date of the suit and at the date 
of the decree, and says that the present 


-pre-emptor has lost the right of pre- 


emption by virtue of the notification before 
the date of the suit. The notification is 
in the following terms: 

“No. 1718 R.—In exercise of the powers confer- 
red by sub-s. (2) of s. 8, Punjab Pre-emption Act, 
I of 1913, the Governor of the Punjab in Council 
is hereby pleased to declare that no right of pre- 
emption shall exist with respect to any land or 
property that may be sold by public auction under 
the orders of the Oourt of Wards.” 

In my view as held by the Oourts 
below, this notification refers clearly to 
future sales and does not take away the 
right which the plaintiff had on March 
31, 1936, Mr. Puri relied on Bishen Singh 
v. Ganda Singh (2). This was dissented 
from in Kajumal v. Salig Ram (3), and 
Mohindar Singh v. Arur Singh (4). It 
appears, I think, that the wording of the 
notification clearly refers to future sales. It 
was not intended to refer to past sales nor can 
it be considered as having that effect. The 
plaintiff's right therefore subsists at the 
date of the suit and the date of the 
decree, The next point is that of waiver. 
The Courts below refer to a Division Bench 
ruling of this Court reported variously as 
Ahmad Jan v. Kishen Chand, 52 Ind. Oas. 
337 (1). It is quite short and says: 

“The plaintiffs made a bid at that auction; but 
refrained from bidding up against the actual pur- 
chaser. The rulings are conflicting as to whether 
such conduct constitutes waiver.” 

Three old rulings of the Ohief Court were 
then cited where such conduct was held not 
to amount to waiver; two others and a judge 
ment of the Allahabad High Court to the 
opposite effect. The Judges then proceeded: 

“In our opinion it cannot be said that the 
plaintiffs have waived their claim. There is no 
reason why they should bid at the auction and in 
this way enhance the price. We see no reason 
why they should not have stood by and waited to 


LPR 1913; 16 Ind. Oas. 959; 5P L} 

19. 

RY 91 P R 1919; 52 Ind. Cas. 563; A IR 1919 Lih, 
4b 3 L 267; 67 Ind, Oas, 625; A I R 1922 Lah, 
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see what the actual price obtained was, and then 
have made their claim to pre-empt. As a matter 
of fact this is what they actually did, fora few 
days after the sale they sent a notice tothe pur- 
chaser offering to pay him the actual price.” 

Mr. Puri stresses the last sentence in cons 
trast with the fact thatin the present case 
the plaintiff waited fornearly a year before 
lodging his suit, I have not read the Chief 
Court cases, all of which date from the last 
century, They aresummarized in Ellis’ Law 
of Pre-eempticn, Edition 6, p. 378. I have 
referred to three rulings of the Allahabad 
High Court: Indraj v. Brother Clement (5), 
Shamsher Singh v. Pearey Dutt (6) and 
Ghulam Mohtuddin Khan v. Hardeo Sahai (7). 
In the United Provinces there is no 
Pre-emption Act and the law is dependent on 
custcm as reccrded in the wajib-ul-arz and 
as judicially agrcertained. In Indraj v. 
Brother Clement (5), the verdor first offered 
the property to the plaintiff who offered 
only Rs. 160 and refused to give more, 
The vendor then went to the vendee and 
sold tbe property for Rs. 235. It was 
held that the conduct of the plaintiff 
an ounted to a refusal to purchase the 
property, Shamsher Singh v. Pearey Dutt 
(6), is not so directly in point. But in 
Ghulam Mohiuddin Khan v.Hardeo Sahat (2), 
a Bench held that where there was a sale by 
auction and one of the two plaintiffs was pree» 
sent through his agent while the other had 
sufficient notice of the sale, they lost their 
Tight to a decree for pre-emption by reason 
of their refusal to purchase, The sale in 
that case was by an Official Assignee of 
the insolvent and was publicly advertised. 
The Bench referred to the provisions of 
O. XXI, r. 88, Civil P. C., which enable a 
co-sharer at the Court sale to obtain a share 
in undivided immovable property by making 
the same Did as the highest bidder. They 
said: 

“It seems to us that these remarks apply with 
equal force to the circumstances of the present 
case where the Receiver publicly notifies the intend: 
ed sale, fixes a date and invites the public, in- 


cluding allpre-emptors, to attend and to exercise 
their rights.” 

They furiher said that the action of 
the plaintifis was tantamount to a refusal 
to purchase and added that 

“ where the property has been offered to a co-sharer 
at a certain price, and he has refused to purchase 
or to purchase itat that price, it ja no longer in- 
cumbent upon the vendorto go back to him and 
give him a second chance when he has once found 


(5) 37 A 262; 28 Ind. Cas, 272; AIR 4915 All. 51; 
13'A L J 288. 

(6) 40.A 690; 46 Ind. Cas. 761; A IR 1918 All. 188; 
16 A L J 683, 

(7) 42 A 402; 58 Ind, Cas. 93; AIR 1920 All, 219; 18 
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a purchaser for the property at the price at which 
he offered it to his co-shareror a higher one“. - - 

In view of the difference of opinion on 
this point, I think it advisable to have it 
decided by a Division Bench: “Whether 
the plaintiff's attendance at the auction and 
failure to offer an amount equal to the 
highest bid and subsequent silence for near- 
lya year amount to waiver.” The case is 
submitted to the Honourable Chief Justice 
for orders. T 


“Order of Division Bench 


Addison and Ram Lall, JJ.—A second 
appeal was placed on the list of a learned 
single Judge under r. 1, cl. (èt) of Chap. 
ILI-B of Vol. V of the Rules and Orders of 
this High Court. He decided most of 
the points involved but as he.was doubt- 
ful about -one point, he referred that to a 
Division Bench for decision, Accordingly, 
the appeal came before this Bench for 
hearing to-day, The established practice 
of allthe High Oourtsin Indiais that a 
Division Bencb, from which no appeal 
lies except to the Privy Council, has power 
to: refer a point of law to a Fall Bench for 
decision, subject. to the sanction of the 
learned Ohief Justice. When, however, an 
appealis before a Single Judge,.he is only 
entitled to refer the appeal to a Division 
Bench, and not to decide a part of it first 
and then refer a question of law to a 
Division Bench. This is also obvious from 
proviso (a) to the rule already quoted, which 
is to the effect that a Judge may, if he 
thinks fit, refer any matter mentioned in 
any of the clauses of this rule to a Division 
Bench of two Judges. Now cl. (iz) is “a 
second appeal of a certain value.” Under 
the rule, therefore, 
power to referto a Division Bench the 
second appeal before him. Having decide 
ed partofit, itis necessary for him to 
decidethe whole of it. The reason for 
the rule is also obvious. A decision ina 
second appeal by a single Judge is open 
to Letters Patent Appeal on a Certificate 
of the Judge. It would he a strange state 
of affaifs if an appeal were possible toa 
Division Bench under the Letters Patent 
after part of the appeal had already been 
before another Division Bench. With 
these remarks we hold that we have no 
power to hear thereference and return 
the second appeal to the single Judge 
for disposal in accordance with law. 
There will be no order as to costs before 
US. ? 


the Judge had only. 
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Mr. Achhru Ram, fcr the Appellant. 
Mr. S. L. Puri, for the Respondent. 


Final Judgment 


Skemp, J.—A Division Bench has now 
-held that as I have decided part of the 
case, the point about waiver cannot be 
referred to a Division Bench: see order 
in this case dated January 30, 1939. I 
therefore have to decide the point of 
waiver, and hold that the plaintiff’s conduct 
in this case amounted to waiver. He 
actually bid at the auction but this is 
immaterial. It was certainly not his duty 
to bid up against the successful purchaser 
and thus enhance the price. But having 
attended the auction why should he not 
have waited until the property was knock- 
ed down and then claimed to buy it by 
preemption at the final price? Or, why 
should be not have made his claim the 
following day or within a few days? This 
is what was done in Ahmad Jan v. Kishen 
Chand, 52 Ind. Oas. 337 (1) and I under- 
stand thatin that jadgment it was laid 
down as the proper course. Here, the 
auction took place on March 3), 1936, and 
the suit waslodged on March 30, 1936, I 
accepted the appeal, hold that the plaintiff 
waived his claim to pre-emption and dis- 
miss tha sult with costs throughout. I 
certify that this is a it case for a Letters 
Patent Appeal. 

[A Letters Patent Appeal was filed from 
this and the Letters Patent judgment is as 
follows, | 


LETTERS PATENT APPBRAL 


Addison, J.—The plaintiff sued to pre- 
empt. the sale of 8 kanals 11 marlas of 
land by public auction, the final bid 
being Rs, “00. The cniy plea of the dee 
fendant, which need be set out, was that 
the plaintiff had waived his right by 
attending the auction sale and making 
one bid thereat. This was held by the two 
lower Courts not to amount to waiver and 
the suit was decreed, On second appeal 
a learned Judge ofthis Court held that 
this act did amount to waiver. He there- 
fore accepted the appeal and dismissed the 
suit. -Against this decision, this appeal 
under the Letters Patent Las been pree 
ferred. Unders,19, Punjab Pre-emption 
Act, 1913, when any person proposes to 
sell agricultural land, he may give notice 
to those entitled to preempt of the price 
at which he is willing to sell such land. 
This notice must be given through a Court. 
Under s. 20, if a person entitled to pre- 


1 
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in such further period not exceeding One 
year asthe Court may allow, present to 
the C urt a notice for service on the vendor 
of his intention to enforces his right of pres 
emp'ion, hisright shall be extinguished, 
It has, however, been consistently held that 
there may be waiver althongh notice has 
not been served through 2 Court under s. 19 
of the Act, | 

A Division Benchheld in Ram Sihat v. 
Muhammad Tufail (>) thit the right of 
pre-emption could be waived by a pre 
emptor, when property was offered to him 
for sale before a definite contract of sale with 
any other person had come into existence. 
It was further held that ss. 19 and 20 of the 
Act only provided a convenient method for 
giving notice to all the presemptors con- 
cerned and did not preclude the possibility 
of waiver resulting from the conduct of an 
individual. In that caseit was argued that 
the house had not been offered to the plaint- 
iff at a definite price. This was conceded, 
but the learned Judges held that this con- 
tention could not help the plaintiff in that 
ease as he had absolutely declined to pur- 
chase the house on the ground that it was 
situated ina Muhammadan muhalla. With 
this propesition we are in respectful agree- 
ment. A similar case is reported in Sardar 
Muhammad v. Khuda Bakhsh (9) where 
waiver was held to be established as the 
pre-emptor hud made a statement which 
showed that he was not going to purchase 
the property in any cage. Ib was, therefore, f 
held that it need not ba offered to him at 
a particular price, Similarly, 1t was held 
by a Division Bench in Kansht Ram V. 
Lahori Ram (10), that the right of pre- 
emption could be waived when property was 
offered to a pre-emptor before a detinite 
contract of sale with any other persoa had 
come into existence and such person had 
refused to purchase, stating that he did not 
want the house. 

The facts of these cases, however, are not 
on all fours with those ofthe present. cise. 
In the Punjab, the view has fairly consis- 
tently prevailed that attendance at an auc- 
tion sale does not debar a pre emptor from 
later pre-empting the sale. Under s. 3(9)s 
Punjab Preemption Act of 1913, an execu- 
tion sale cannot be preempted but this was 


(8) A I R 1929 Lah. 265; 115 Ind Oas. 767; 30 PLR 


` Ind. Rul. (1929) Lah. 431. 
WI IR 1935 Lah &84; 160 Ind. Oas. 937; 8 R L 


9S0) AIR 1933 Lah 273: 176 Ind. Oas 925; I LR 
(1938) Lah, 246; 40 P L RICH R L 247. 
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not so in the early days; Faiz Bakhsh v. 
Ramji Das (11 , in a case of a sale at a Court 
auction, the pre-emptor waited the whole 
year allowed by the law of limitation before 
instituting his sit. It was held that this 
did not amount to waiver and it was said 
that although in other provinces a pre- 
emptor must pay in the money when an 
auction sale of.land had taken place in 
execution of a decree making his claim on 
the day of the aucticn sale, the learned 
Judges could not import that law into the 
Punjab. This probably refers to provisions, 
corresponding to O. XXI, r. 88, Civil P. O., 
which enacts that where the property sold 
is a share of undivided immovable property 
and two or more persons of whom one is a 
co-sharer, respectively bid the same sum 
for such property or for any lot, the bid 
shall be deemed to be the bid of the co- 
sharer. 
- In Mula v. Nihal Chand (12), there also 
had been a sale by Court auction and the 
Plaintiff was one of the bidders at the sale. 
Subsequently, however, notice was not given 
to the plaintiff that he might have the 
house fcr the price bid by the defendant. 
It was held that the plaintiff was entitled 
to. a decree as due notice was not given 
him as required bys. 13, Punjab Laws Act 
and it could not be inferred from his ab- 
staining from outbidding the defendant 
that he in any way waived his right of pre- 
emption, This means that it does not 
amount to waiver ifa pre-emptor does not 
deliberately bid up property against rival 
vendees ata public auction, A decision 
to the same effect is Shah Bodh Raj v. 
Sundar Singh (13), where it was pointed 
out that Mohamed Bakhsh v. Hira (14), 
which decided the matter differently, was 
a case of a sale before ths passing of Act IV 
of 1872, while therehad been later rulings 
the other way. It wae again held in 
Muhammad Bakhsh v Sardar Rajendra 
Singh (15), that a plaintiff having a right 
of preemption did not lose it by omitting 
to bid at a salein execution of a decree, 
Lastly, this Court in Ahmad Jan v. Kishen 
Chand, 52 Ind, Oas. 337 (1), held that failure 
of a person entitled to preempt to outbid 
the purchaser at an auction sale did not 
amount to waiver. It is clear that the 
decisions of this Court are practically all 
against the view that a pre-emptor is bound 
to bid ct an auction sale and that if he 

(11) 34PR 1875, 

(12) 78 P R 1881, 

(13) 10 PR 1885, 


(14) 47 P R1873. 
(159121 P R 1888, 
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does not do so, he loses his right of pree 
emption, the principle being that- he ‘is 
entitled to pre-empt the property at the 
price fixed and paid, and is not bognd to 
make that price higher by competitive bidde 


ing. 

The Allahabad authorities on which the 
learned single Judge relied do not, in our 
view, go against the decisions of this Court. 
In Indraj v. Brother Clement (5), the vendor 
offered the property in dispute to a pre 
emptor who only offered Rs. 160 for it and 
refused to give more. Thereupon, the 
vendor s-ld it for Rs. 235 to the defendant. 
It was held that the conduct ofthe plaint- 
iff amounted toa refusal to purchase the 
property and amounted to waiver, The 
vendor was thus not obliged to give him 
a further option of taking up the contract. 
Tnis authority is much the same as Ram 
Sahai v. Muhammad Tufail (8) and the 
other rulings of this Court to the effect 
that there can be waiver before an actual 
price if fixed if the preseemptor informs the 
vendor that he has no desire to purchase 
the property. l 

Similarly, in Shamsher Singh v. Pearey 
Dutt (6), the vendor offered the property to 
a preemptor who refused to purchase and 
gave as his reason that he had no money 
and did not want the property. It was 
held. that he could not later pre empt. 
This is a case similar to the former. Lastly, 
in Ghulam Muohiuddin Khan v. Hardeo 
Sahai (7), tLe first ground for holding that 
there was no right of pre-emption was that 
no right to do s3 was given under the 
wajib-ul-arz asit was an involuntary sale. 
The second ground on which the case Was 
decided was therefore more or less obiter, 
though it does seem to have been held 
that a preemptor who did nxt bid at a 
public auction, must be taken to have waiv- 
ed his right to preempt. It will be appa. 
rent thatthe decisions of the Allahabad 
High Court relied upon are not particularly 
in point. 

For the reasons given, we accept the 
appeal, set aside the order of the learned 
single Judge and restore the decree of the 
trial Court allowing the pre-emptor posses- 
sion of the land on payment of Rs. 800. 
We, however, direct that the parties shall 
pay their own costs throughout as the 
plaintiff waited for nearly a year before 
instituting hia-suit and did so without 
giving the usual notice. 


ake 


D. Appeal accepted, 
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=. MADRAS HIGH COURT 
. Civil Revision Petition No. 1338 of 1937 
February 9, 1939 
Somayya, J. 
| PATURI VENKATESWARA RAO— 
l PETITIONER 
; : Versus 
PARVATANENI SURRAHMANYAM— 
RESPONDENT l 

Civil Procedure Code (Act V of 1908), O. IX, r. 9 
—Phyaical presence of party, if amounts to ap- 
pearance—Pleader having no instructions 
for adjournment, if appearance. 

The mere physical presence of the party on the 
date of hearing is no appearance and does not 
take the case out of O. IX, r. 9. Similarly, the 
mere fact that a Pleader who has no instructions to 
conduct the suit, asks for an adjournment is not 
‘Appearance in the suit whether he formally reports 
no instructions or not, if all that he: does that day 
isto apply for an adjournment and nothing more, 
Gopala Rao v. Susayya Pillai (3) and 23 Ind. Cas. 
€14 4), relied on, 156 Ind. Cas. 403 (1) and 82 
Ind. Cas. 1028 (2), distinguished. 

“Mr, A. Lakshmayya, for the Petitioner. 

Mr. Ch. Raghava Rao, forthe Respondent, 


Order.—Defendants Nos. 1 and 7 in the 
original suit, who were respondents Nos. 1 
and 7 in the petition in the Court 
below, are the petitioners in this. Court, 
They seek to revise the order of the Sub- 
ordinate Judge of Masulipatam, dated 
August 6, 1937. By that order the Sub- 
ordinate Judge restored a suit which had 
been dismissed for default on January 14, 
1937, The plaintiff's application fcr restora- 
tion was opposed by defendants Nos. 1 and 
7 on two grounds: (1) that the decision 
in the suit was not one dismissing the suit 
for default but that it was a disposal under 
O. ‘XVII, r. 3, Civil P. ©., and (2) that 
there were no sufficient grounds to set aside 
the default order. The Subordinate Judge 
held on both points against the defendants 
and restored the suit on terms, ‘This 
revision petition is directed against tLe 
said order and it is urged before me by 
Mr. Lakshmayya, the learned Counsel for 
the petitioners, that the disposal was not 
under O, XVII, r.2, but was one under 
O. XVII, r. 3, and that there is no finding 
by the Subordinate Judge that the plaintiff 
had sufficient cause for not appearing on 
January 14, 1937, on which date the suit 
was diemissed. 

As regards the first point, it is contended 
that time had -been granted to the plaintiff 
on the day of the previous hearing for 
production of his witnesses and that there 
fore the dismissal of the suit on January 
14, 1937. was cne made under O. XVII, 
r, 3... What happened. on that day was 
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that Mr. P. Lingayya who was appearing 
for the plaintiff was away from town, that 
another gentleman Mr. Sitaramayya applied 
for an adjournment and tbat being refused, 
he tock no further part in the proceed- 
ings He was-apparently not instructed 
to conduct the suit, The plaintiff was then 
asked to go into the witnesssbox and 
give evidence. But he evidently felt that 
he cculd not go on with the suit in the 
absence of any Pleader duly instructed 
to conduct the case on his behalf. On 
these facts I am satisfied that the case 
falls under O.[X.r. 9. The mere physical 
presence of the party has been held not to 
take the case out of O. IX, r. 9. Similarly, 
the mere fact thata Pleader who had no 
instructions to conduct the suit asks for 
an adjournment is not appearance in the 
suit whether he formally reported no lne 
structions or not, if all that he did that 
day was to apply for an adjournment and 
nothing more. This is not a case in which 
any act was done by the Pleader on the 
date of tbe hearing in the conduct of the 
suit. The decision relied upon by Mr. 
Lakshmayya in Govindarajulu v. Imperial 
Bank of india (1) does not therefore 
apply. The other decision relied on by him, 
namely, Balakrishna Ayyar v. Muthammal 
(2) is one in which on the facts of that case 
the learned Judges held that tha Pleader 
did actually appear. Iam not prepared to 
take the decision as laying down any 
general proposition of law applicable to 
all cases. In this case, Mr. Sitaramayya was 
not the Advocate criginally engaged by the 
plaintiff and was apparently instructed 
only to apply for an adjournment and 
not to conduct the suit. Adjournment 
having been refused, it is clear that he 
took: no further part in the proceedings 
and whether he actually stated that he 
withdrew or not is immaterial. I hold 
that there was no appearance 8) as to 
preclude an application for restoration of 
the suit. 

‘On the second question, whether the 
plaintiff had sufficient cause for not appear- 
ing or for nct being ready on January 14, 
1937, it isno doubt true that there is no 
clear finding by the Subordinate Judge 
in the order under revision. He ought to 
have definitely found waether the plaintiff 
had sufficient cause for not appearing on 
January 14, 1937. But I do not, think 


1) 58 M817; 156 Ind. Cas. 403; A I R1935 Mad, 
16; 63 M L J'123; (1935) M W N 78; 41 L W 196; 7 


M 691. 
(2) AIR1925 Mad, 316; 82 Ind. Oas. 1028, 
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that any useful purpose will be served by 
sending the case back for a finding on 
that point. I have myself gone into the 
evidence and I find that the plaintiff had 
sufficient cause for. not appearing on 
January 14.1937, in thesense of being ready 
to go on with the trial of the suit. The 
mere physical appearance of the plaintiff 
on the day of the hearing, as already 
observed is no appearance in the suit: 
vide Gopala Rao v Susayya Pillai (3), 
Venkoba Royar v. Kadiriappa Goundar 
(4). The lower Oourt has given costs to 
the defendants and that is enongh panacea 
for them. I accordingly dismiss this revi- 
sion, petition, but in the circumstances, I 
make no order as to costs. 


N.-D, Petition dismissed. 
~(3) 30 M 974, 17 M L J 935, | 

(4) (1914) M W N 344; 23 Ind. Oas. 614; AI R 
1915 Mad. 16. 


_ BOMBAY HIGH COURT 
Oivil Revision Application No. 469 
of 1938 
April 13, 1939 
Beaumont, O. J, 
BOROUGH MUNIOIPALITY, 
AHMEDA BAD— APPLICANT 
versus 
AHMEDABAD MANUFAOTURING AND 
OALICO PRINTING COo., Lrp.— 

OPPONENT MET 

Bombay Municipal Boroughs Act (XVIII of 1925), 
8. 110 (2) (b) (i) —Expressions “taxon buildings or 
lands" and “tax in formof rateon buildings or 
lands”, whether have different meaning - Interpreta- 
tion of Statutes—Two different expressions in Act— 
Civil Procedure Code (Act V of 1908), s. 115 — Order 
passed in revision by Sessions Judge under a. 111, 
Bombay Municipal Boroughs Act (XVIII of 1925)— 
Interference in second revision. 

Prima facie, when two different expressions are 
used in an Act of Parliament, the Court ought to 
assume that they are intended to bear distinct mean- 
ings, but, on the other hand, it may appear from the 
context that two expressions are used interchangeably, 
and are not intended to havea different meaning. 

In the Bom. Municipal Boroughs Act, the expres- 
sions ‘‘a tax imposed in the form of a rate on build- 
ings or lands" and “a taxon buildings or land" do 
not have a differant meaning: the expression;‘a rate on 
buildings or lands” in s. 110 (2)(b)(z) includes a tax 
in the form of a rate on buildings or lands, and in 
consequence an appeal to the Magistrate is not eom- 
petent, where an application is not made within the 
time specified by s. 110 (2) (b) (i) 

High Court has power to interfere jn second revision 
from an order of the Sessions Judge passed in revi- 
sion under s. 111, Bom. Municipal Boroughs Act, but 
cases of interference should be rare, 
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C. R. App. from an order passed by tke 
Additional Sessions Judge, Ahmedabad, 
in Oriminal Revision Application No. 64 
of 1937. ; 


Messrs. G. N. Thakor and B. G. Thakor, 
for the Applicant. 
Mr. G. C. O'Gorman, for the Opponent. 


Order —These are seven applications in 
revieion against a decision of the Additional 
Sessions Judge of Ahmedabad, and the 
question raised is as to the construction of 
certain sections in the Bom. Municipal 
Boroughs Act, 1925. The learned Judge 
held that appeals preferred by the respon- 
dents, who are rate-payers of Ahmedabad, 
to a Magistrate under s. 110 of the Act 
were competent. The learned Magistrate 
himself in the case of five of the appeals 
held that the appeals were not competent, 
but in the case of the other two appeals, 
on second thoughts inspired by a decision 
of a former Sessions Judge of Ahmedabad, 
which was cited to him, held that the 
appeals were competent, and déalt with 
them on the merits. In revision the 
learned Judge preferred the second thoughts 
of the learned Magistrate and held that. 
all the appeals weré competent. Section 110, 
under which appeals lie, provides in subs 
s. (2) (b) tbat no appeal shall lie unless; 
amongst other things, an application in 
writing, stating the grounds on which the 
claim of the Municipality is disputed, 
has been made to the standing committee 
either (i) in the case of a rate on buildings 
or lands or both within the time fixed in 
the notice given under s. 81 or s. 82, or 
(ii) in the case of any other claim within 
fifieen days after the presentation of the 
bill of demand. [n the present appeals, 
application was made to the standing 
Committee within the time specified in the 
second of those alternatives, but not within 
the time specified in the first, and therefdre 
if the case falls under s. 8! ors. 82, the 
appeals were incompetent, because the 
appellants had not complied with a condition 
precedent. 

Under s. 73 of the Act, it is provided 
that a Municipality may impose under 
sub-para. (i) a rate on buildings or lands 
or both, situate within the -Municipal 
borough, and, under sub-para. (x), a general 
water-rate or a special water-rate or both 
for water supplied by the Municipality, 
which may be imposed in the form ofa 
rate. assessed on buildings and lands or 
in any otherform. It is admitted that in 
the case cf the Ahmedabad Municipality 
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the water-rate has been imposed in the form 
of a rate assessed on buildings and lands. 
The question really is whether the pro- 
visions of s., 110 (2) (b) (4) apply not 
merely to arate on buildings or lands. but 
also to a water-rate imposed in the form 
of a rate assessed on buildings or lands, 
. and the question involves the consideration 
whether those two expressions as used 
in the Act have a different significance, 
Prima facie, when two different expressions 
are used in an Act of Parliament, the 
Court ought to assume that ‘they are in- 
tended to bear distinct meanings, but on 
the other hand, it may appear from the 
context that two expressions are used in- 
terchangeably, and are not intended to 
have a different meaning, Now, in this Act, 
the two expressions are used in different 
Sections. In s, 78 it is provided that when 
a rate on buildings or lands or both is 
imposed, the Chief Officer has to prepare 
an assessment list. Then, in s. 81, it is 
provided that the Chief Officer shall, at the 
time of the publication’ of the assessment 
list, give public notice of a date which 
objections to the valuation or assessment 
in such list shall be made, and then in 
sub-s. (2) it is provided that objections 
to the valuation and assessment of any 
property in such list shall be made to 
the standing committee before the time 
fixed in the aforesaid public notice, and that 
a) a procedure referred to in s. 110 (2) 
E a E : 

“Then s. 83 deals with the case of a 
building liable to the payment of a rate 
on buildings or lands or both being demo- 
lished, and in s. 85 we get for the first 
time the other expression “a tax imposed 
in the form of a rate on buildings . or 
lands or both.” -That section provides that 
a tax Imposed in the form of a rate on 
buildings or lands or both shall be leviable 
primarily from the actual occupier. Now, 
that is the only section, as far as [ can 
see, which deals with liability for the tax, 
and if that section only applies to a rate 
levied under s., 13 (x) inthe form of a rate 
assessed on buildings and lands, there is 
no secticn imposing liability in the case 
of a rate- on buildings or lands, and such 
an omission cannot be supposed to have 
been within the intenticn of the Legislature. 
It is argued that the expression in s. 85 
“a: tax imposed in the form ofa rate on 
buildings or lands’ may include a tax on 
buildings or lands, but that the converse 
need not apply,.and. that the expression 
“a tax on buildings or lands” should not 
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be held to include a tax inthe form of a 
rate on buildings or lands. I think that 
argument is difficult to support. I find 
great difficulty in seeing any actual dif- 
ference between arate on buildings or lands, 
and a tax in the form of a rate on buildings 
or lands. But, in my opinion, the argument 
that the two expressions have a different 
meaning is completely disposed of by a 
reference to ss. 89 and 112. Section 89 is 
dealing with the case covered by the earlier 
sections of atransfer of property subject 
to tax and provides under sub-s. (1) that the 
liability for payment of a rate on buildings 
or lands or both shall continue in the 
absence of any notice of transfer, and then 
subes. (2) is in these terms: 

“But nothing in this section shall be held to 
diminish the liability of the transferee for the 
said rate or to affect the prior claim of the Munici- 
pality on the said buildings and lands conferred 
by s. 112, for the recovery of the rate on the lands 
or buildings or both” 

So you have there a reference to the 
prior claim of the Municipality conferred 
by s. 112 for the recovery of the rate on 
the lands or buildings or both, but when 
one looks at s. 112, which makes the tax 
a charge on the building or land, it refers 
only to a tax imposed in the form of a 
rate on lands or buildings or both. It 
seems to me that those two sectiors make 
it perfectly plain that the draftsman of 
this Act was not seeking to convey a different 
meaning by the two expressions which he 
chose to use, but was apparently only 
endeavouring to provide a little variety for 
anyone whose duty or pleasure it might 
be toread his work, In my opinion, there- 
fore, the expression ‘‘a rate on buildings 
or lands” in s. 110 (2) (b) (i) includes a 
tax in the form of a rate on buildings or 
lands, and in consequence the appeals in 
th ge cases to the learned Magistrate were 
not competent. It has been argued that [ 
ought not to interfere in this case in second 
revision, and I should not have done so 
but for the fact that the question involved 
is one of construction of a general Act, 
and is of considerable importance to 
Muuicipalities and rate-payers in the pro- 
vince. The right of this Oourt to interfere 
under the Actin second revision was estas 
blished by a recent ruling* of a Bench 
of this Oourt, although that Bench 
laid down that cases of interference 
should be rare, a view with which 1 
entirely agree, The applications will be 


* (Lokmanya Mills, Ltd. v. Municipal Borough, 
Barsi, reported in 185 Ind. Cas. 519; A I R 1939 Bom, 
477; 41 Bom. L R 937; 12 R B 247.) 
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allowed and the appeals dismissed. There 
will be no order as to costs in all these 
applications. 


8, Applications allowed, 





MADRAS HIGH COURT 
Civil Revision Petition No. 596 of 1939 
August 10, 1939 
PANDRANG Row, J, 
` ANANDAN. By OF FIOIAL TRUSTEE, 
MADRAS—PerTITIONER 
VveTSUSs 
T. S. MUTHUKUMARASWAMI MUDALI 
—RESPONDENT. 

Madras Agriculturists' Relief Act (IV of 1938), 
as. 8, 19— Debts under promissory notes, whether 
different from other debts — Negotiable Instruments 
Act (XXVI of 1881), ss. 120, 121—Words “suit there- 

`, scope of—Proceedings initiated by promisor for 
relief under s. 19, Madras Agriculturiste' Relief Act, 
whether “suit thereon". 

There is no reason to supposes that it was the in- 
tention of tho Mad. Agri. Relief Act, to make a 
difference in the matter of scaling down of debts in 
cases where the original debt was, as it were, borrow- 
ed on a negotiable instrument. 

The words’ “suit thereon” clearly show that the pro- 
ceeding intended to be denoted by these words wasa 
proceeding initiated by some one who was entitled to 
sue or take legal steps to recover the money due on a 
negotiable instrument, that is to say, by the promises 
or payee, and they cannot apply to proceedings 
initiated by the makeror promisor for relief under 
a special enactment like the Mad. Agri. Relief Act, 


O. R. P. to revise the order of the District 
Munsif, Tiruvannamalai, dated October 4, 
1938. 


Messrs. V. T. Rangaswami Iyengar and 
S. Krishnaswami, for the Petitioner. 


Mr. M.S. Venkatarama Iyer, for the Res- 
pondent. 


- Order—Thisis a petition by the Official 
Trustee of Madras on beha'f of a minor 
who is the judgment-debtor in the decree 
in O. S. No. 65 of 1936 on the file of the 
District Munsif of Tiruvannamalai. That 
decree was obtained by the respondent on 
the strength of a promissory note executed 
on February 19, 1933, and the decree itself 
is dated May 2. 1936 The petition is to 
revise the order of the District Munsif on 
an application under s. 19, Mad. Agri. 
Relief Act, IV of 1938, praying to 
amend the decree after scaling down the 
debt. It is not disputed that the petitioner 
is an agriculturist entitled tothe benefits 
conferred upon agriculturist debtors by the 
new Act, and the Court below has actually 
amended’ the decree. by scaling down the 
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debt in accordance with the provisions of. 


s. 9 of the Act treating the debt as one, 


incurred after October 1, 1932, the suit 
promissory note being itself subsequent in 
date to October 1, 1932. 

The petitioner's contention was and is 
that the suit promissory note was merely a 
renewal of a former promissory note of the 
year 1930 and that therefore the debt must 
be deemed to be one which was incurred 
prior to October 1, 1932, and that the 


scaling down should be ia accordance with 


the provisions of s. 8 of the Act, The point 
therefore for decision in this petition is 
whether the petitioner is entitled to claim 
to have the debt scaled down in accordance 
with the provisions of s. 8; in other words, 
whether the debt which "ripened into a 
decree in 1936 to use the language ins, 8. 
of the Act, was a debt incurred before 
October 1, 1932. On the facts the petitioner. 
succeeded in the Court below in showing. 
that the subsequent promissory note of. 
1933 was really a renewal of the original. 
promissory note of- 1930, but though the. 
truth of the case was on the side of the 
petitioner, the lower Court did not give, 
him the benefit of the truth of- his case on 
the ground that he was really precluded 
from establishing the truth of the case by 
reason of a special rule of law applicable to 
promissory notes which precluded him from 
contending that the renewal was taken in 
the name of the respondent's indorser by 
her husband who was the payee under the 
original note. The arguments therefore bee 
fore me have more or less been confined: 
to this aspect of the case, namely whether. 
there is this estoppel standing in the way 
of the petitioner which prevents him from 
establishing that as a matter of fact the 
note of 1933 was a renewal of the note of 
1930, On the side of the respondent, reliance 
is placed on the Full Bench decision in 
Subba Narayana Vathiar v. Ramaswami. 
Iyer (1), and on the petitioner's Bide ree. 
liance is placed on certain observations in- 
cluding comments on the decision in Subba 
Narayana Vathiar v. Ramaswami Iyer 
(1) in the later Full Bench decision in. 
Venkatarama Reddiar v, Valli Akkal.(2).. 


Apart from these decisions, the sections which. 
are relied upon on behalf ‘of the respondent, 


namely ss. 120 and 121, Negotiable In- 
struments Act, make it clear that the exe 


clusion or estoppel is only in suits on the. 


(1) 30 M 88; 16 ML J 508 (F B). 
(2) 58 M 693: 153 Ind. Čas. 944; A IR 1935 Mad. 


181; 63 ML J 8l; 41 LW 15;7R M 384; on MW 
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negotiable instrument, the material words 
being, “No maker of the promissory note 
shall in a suit thereon be permitted to 
deny.” 
It is not a general exclusion or estoppel 
applicable to all proceedings, whether based 
on the negotiable instrument or not. The 
provisions of the English Act do not con- 
tain these qualifying words, “in a suit 
thereon” which are found in the Indian 
enactment and it dces not seem useful to 
examine the English decisions in order to 
find out what these words which are found 
in the Indian enactment actually mean, It 
seems to me that, the words being them 
selves simple and clear, there ought not to 
be any difficulty in ascertaining their mean- 
ing. The meaning of the words "suit 
thereon” is fairly clearto my mind. They 
mean some legal proceeding or other, the 
object. of which is to enforce the claim 
on the basis of the negotiable instrument. 
The proceeding need not be actually regis- 
tered in the Court as an original suit or any 
other kind of suit but itis clear that it 
must be some legal proceeding based on a 
negotiable instrument, the object of which 
proceeding is to recover the money due 
thereon, and these words cannot, in my 
judgment, be extended so as to cover appli- 
cations, the object of which is not to recover 
the amount due on the instrument, but to 
get relief which the Legislature has thought 
fit to grant to debtors‘of a particular dese 
cription who were considered to be deserve 
ing of such relief for reasons which obvious- 
ly have nothing to do with the peculiar 
character of negotiable instruments, The 
object of the new Act was to give relief to 
agriculturist debtors and it did not matter 
for the purpose of granting that relief whe- 
ther the original debt was incurred under 
a negotiable instrument or otherwise. There 
is. no reason to suppose that it was the in- 
tention of the new Act to make a difference 
in the matter of scaling down of debts in 
cases: where the original debt was, as it 
were, borrowed on a negotiable instrument. 
It is thus clear that so far as the new Act 
is concerned, there is no justification for 
regarding a debt incurred under a promis- 
sory note in a different way from other 
debte, and so far as the Negotiable Instru- 
ments Act is concerned, the provisions 
therein do not, in my opinion, apply to 
‘applications under s. 19 of the new Act for 
relief of debts, The words “suit thereon” 
clearly show that the proceeding intended 
40 be denoted by these words was a proe» 
ceeding initiated by some one. who was en- 
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titled to sue or take legal steps to recover 
the money due on a negotiable instrument, 
that is to say, by the promisee or payee, 
and they cannot, in my opinion, apply to 
proceeding initiated by the maker or proe 
misor for relief under a special enactment 
like the Mad. Agri. Relief Act. I 
am therefore of opinion that the view of 
the learned District Munsif on this point is 
wrong and that there is no estoppel in the 
way of the petiticner which prevents him 
from establishing that, as a matter of fact, 
the debt in this case was incurred in 1930, 
that is to say, before October 1, 1932. It 
follows from this that the petition must be 
allowed to this extent, namely, that the 
debt should be scaled down in accordance 
with the provisions of s. 8 of Madras Act IV 
of 1938, and not under’ 8. 9 thereof. The 
order of the Court below is amended accord» 
ingly and the lower Oourt is dircted to 
amend its decree accordingly. The petie 
tioner is entitled to have his costs in this 
Court and his costs of the application in the 
Court below from the respondent. 


N.eD. Order amended. 


ee 


NAGPUR HIGH COURT 
Criminal Revision No. 298 of 1939 
October 27, 1939 
Nryca, J. 
HAROON-—AccuseD—APPLIOANT 
versus 

GAJADHAR SUKHDEO MARWADI— 

OoMPLAINANT—NOoN-APPLIOANT 

Criminal Procedure Code (Act V of 1898), as. 202, 
436, 435--Complaint against some jointly — Processes 
against some — Preliminary enqutry under 3. 202 in 
respect of one—Legality—Case dismissed under s. 202 
—District Magistrate, if can compel Magistrate to 
issue process for purposesof framing charge—Powers 
of District Magistrate under 8. 435. foot 

Ifa complaint is made against some three indivi- 
duals jointly, the fact that the Magistrate has issued 
processes against two of the accused persons would 
not deprive him of his power to makea preliminary 
enquiry in respect of the offence alleged against the 
third accused under s. 202, Oriminal P. O. 

Under s. 436, Criminal P. O., the District Magis- 
trate can only order enquiry into a case which had 
been dismissed under s. 202, Oriminal P. O., but he 
cannot compel the Magistrate to issue process and 
make an enquiry for the purpose of framing a 
charge. | 

Where the matter ie properly before the Additional 
District Magistrate under s. 435, Criminal P. O., he 
has the power to go into the merits of the case to 
satisfy himself as to the correctness and legality or 
propriety of the order passed by the Magistrate. If 
he does so, and he is of opinion that the Magistrate 
had misconceived the evidence recorded by him, he 
would certainly be right in even ordering the Magis- 
trate to issue process against tho person against 
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whom the Magistrate had dismissed the com- 
plaint. 
= Or. App. for revision of the order of the 
Court of the Additional District Magistrate, 
Akola, dated July 12, 1939. 


Mr, M. Y. Sharif, for the Applicant. 
Mr. Y, V. Jakatdar, for the non-Appli- 
cant. 


Order.—Tbis is an application to revise 
an order dated July 12, 1939. passed by the 
Additicnal District Magistrate, Akola. 

The non-applicant Gajadher filed a com- 
plaint on March 9, 1939, against Krishna. 
lal, Jethalal and the applicant alleging 
Offences under ss, 42], and 424, I, P. OC. 
The Magistrate examined the complainant 
and registered the case as against the first 
two and dismissed it against the applicant. 
The compldinant moved the Additional 
District Magistrate under e. 436, Criminal 
P. O., for revision of that order and succeed- 
ed in getting an order for further enquiry. 
The Magistrate had examined some wite 
nesses before issuing process against the 
applicant and dismissed the complaint as 
he was not satisfied that the evidence 
sustained the complaint, The complainant 
brought the matter in revision again be- 
fore the Additional District Magistrate, 
who passed the order under consideration 
directing the trying Magistrate to proceed 
against the applicant under s. 20+, Crimi- 
nal P. OC. 

The learned Additional District Magise 
trate has manifestly misdirected himself 
on the point of law relating to the power 
of the Magistrate under s. 202, Oriminal 
P.O. He seems to be under the impres- 
sion that if the complaint in made against 
somé individuals jointly, the Magistrate 
has no discretion left to issue processes 
against some and postpone issue of pro- 
cesses against the others, The fact that 
the Magisirate had issued processes againat 
twe of the accused persons would not 
deprive him of his power to make a pree 
liminary enquiry in respect of the offence 
alleged, the third accused under s. 202, 
Oriminal P. C. The principle appears to bs 
so plain as'not to call for any authority for its 
confirmation, Under s. 436, Criminal P. O., 
the- Additional District Magistrate could 
only order enquiry into a case which had 
been dismissed under s. 202, Criminal 
P. O but he could not compel the Magis- 
trate to issue process and make an enquiry 
for the purpose of framing a charge, 

The Additional District . Magistrate's 
order being erroneous in law, must be 
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set aside. Nevertheless it is pertinent to 
observe that as the matter was properly 
before the Additicnal District Magistrate 
under s. 435, Criminal P. O., he had the 
power to go into the merits of the case to 
satisfy himself as to the correctness and 
legality or propriety, of the order passed by 
the Magistrate. The Additional District 
Magistrate did not, however, examine the 
evidence on its merits. Ifhe did so, and 
he was of opinion that the Magistrate 
had misconceived the evidence recorded 
by him, he would certainly have been right 
in even ordering the Magistrate to issue 
process against the applicant.. The Addi- 
tional District Magistrate did not, however, 
go into the merits of the case, 

This case is now remitted to the Addi- 
tional District Magistrate, Akola, for fure 
ther enquiry into the merits of the evidence 
on the record and pass such order accords 
ing to law as he may deem reasonable and 
proper. 

D. Case remanded. 


es 


MADRAS HIGH COURT - 
Letters Patent Appeal No. 78 of 1936 
January 31, 1939 

Lgaon, O. J. AND KRISHNASWAMI. ` 
AYYANGAR, J. i 
PAMIDI VEDAVALLI THAYARAMMAL— 

APPELLANT 
versus ` 

JUNUS CHETTIAR—RESPONDENT 

Madras City Tenants Protection Act (III of 1922), 
s. 11—Superstructure not belonging to tenant —Buii 
for ejectment—S. 11, if applies—15 days’ notice under 
Transfer of Property Act, if sufficient. 

Section 11, Mad. Oity Tenants Protection Act is 
limited in its operation where the tenant is the owner of 
the superstructure. Where he is not such an owner, the 
provisions of the T. P. Act, which require only a notice 
of 15 days on the footing ofa monthly tenancy must 
be held to apply and the case is not governed by s, 11 
of the Act. 168 Ind. Cas. 872, reversed. a % 

L. P. A. against judgment and decree of 
Pandrang Row, J., reported in 168 Ind. 
Oas, 872. 

Mr. V, Ramaswamy Ayyar, for the Appel- 
lant. 


Mr. A. M. Krishnaswamy Aiyangar, for 
the Respondent. 


Krishnaswami Ayyangar. J, — The 
appellant in this appeal is the owner of 
a piece of land which was being let to 
tenants for running a firewood depot from 
about 1912. It is unnecessary to go Into 
the earlier history of the tenancy. It will 
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be enough torefer to Ex. H, a registered 
rental agreement executed by two persons, 
V. Ratoavelu Mudaliar and T. Papiah 
Ohetty, brother of the respondent, in favour 
of the appellant, on October 30, 1922. By 
that agreement the tenan!s took over the 
land which was described as vacant land 
of the extent of about two manats, on lease 
for a period of five years from February 1l, 
1923 for opening and running a firewood 
depot “after constructing a building on 
the said land” with the permission of tte 
appellant. The agreement winds up by 
saying that the appellant should take steps 
for recovering the property in case of 
default in the regular payment of rent 
without reference to the period of the 
lease. This agreement, as is clear, was one 
which was entered into between the parties 
after the Mad. Oity Tenants’ Protection 
Act, 1921, came into force which was on 
February 21, 1922, One of the questions 
argued on behalf of the appellant is that 
this tenancy agreement being in the nature 
of a contract, entered into after the Act 
came into force, the provisions of the Act 
cannot apply to it. It is unnecessary to 
decide this point for there is another and a 
clearer ground on which we think that the 
appellant is entitled to succeed. The learned 
Judge has found that the superstructure 
on the land does not belong to the respond- 
ent. He was inclined’ to think that that 
finding made no difference to his- decision 
though at the same time he expressed the 
opinion, that if it were necessary, he would 
have called for a finding onthe question 
of the true ownership of the superstructure. 
We may at once say that we are unable to 
see any reason for taking this course, as 
both parties were content to have the 
dispute settled on the documentary evi- 
dence placed before the Oourt without 
caring to adduce any oral evidence. They 
had the opportunity, and if they did not 
avail themselves of it, it is their own fault. 
So we think that the case ought to be dise 
posed of on the evidence on the record 
as it stands. 

The finding being that the respondent 
is not the owner of the superetructure, the 
question is whether the appellant was 
bound before seeking to eject him from 
the land and the superstructure, to give 
him the three months’ notice required 
by s. ll of the Act. The learned Judge 
is of opinion that it is enough to attract 
the operation of this section that the 


respondent is a tenant, and that once it is ~ 


found that he isa tenant, the three months’ 
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notice is obligatory irrespective of the 
questicn whether the tenant owns the super- 
structure or not. Section 11, is in these terms: 

“No suits in ejectment or applications under s. 41, 
Presidency Small Oause Courts Act, 1882, shall 
be instituted or presented against a tenant until 
the expiration of three months next after notice 
in writing has been given to him requiring him to 
surrender possession of the land and building and 
offering to pay compensation for the building and 
trees, if any, and stating the amount thereof.” 

It is clear that the notice referred to 
in this section is one requiring the tenant 
to surrender possession of the land and 
buildiog, and offering to pay compensation 
for the building and trees, if any. There 
is nothing in the section or. in the Act 
which enables the tenant to ask for come- 
pensation, when he does not own the 
building. In a case where the tenant is 


not the owner of the superstructure, it is 


impossible to see how he can ask for compen- 
sation in respect of something which dces not 
belong to him, or why the landlord should 
offer by his notice to pay compensation for 
a building which he himself owns. The 
entire scheme of the Act, as the preamble 
shows it, is to afford prvtection to a tenant 
who has cunstructed a building on another's 
land and not to throw obstacles in the 
way of a landlord enforcing his rights, 
even where there are no rights of a tenant 
to be protected. This is.apparent from the 
language of the section itself, which seems 
to limit its operation tothe case where 
the tenant is the owner of the superstruce 
ture. Where he is not such an owner, the 
provisions of the T. P. Act which require 
only a notice of 15 days on the footing ofa 
monthly tenancy must be held to apply. 
We are unable to agree that this case is 
governed by s.llofthe Act. In this view 
it is unnecessary to discuss any other ques- 
tion for the disposal of this appeal. Differ- 
ing from our learned brother, we must 
hold that the notice to quit which had 
been given by the appellant before sult 
was sufficient. The appeal is allowed with 
costs here and in the Court below, ; 


Leach, C.J.—I agree, 


N.-D. Appeal allowed, 
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Where in a wagfnama the settlor reserves for 
himself any interest inthe wagf, the wagf is void; 
the wagtf must not eat out of the wagf, but even if 
the settlor reserves an interest in the dedicated 
properties not to himself as settlor but to himself 
as.mutwalli, the deed would be invalid if the 
‘settlor has taken an interest far in excess of his 
remuneration as mutwalli. It is as manager of 
the dedicated properties that he is to be remunerat- 
éd and where this remuneration absorbs the whole 
or an excessive part of the income of the dedicat- 
ed properties, that dedication is illusory. 99 Ind. 
Cas. 669(1) and 167 Ind, Cas, 884 (2), relied on. [p. 
464, col. 1) i : 

A wagfnama may be valid as regards some property 
and invalid as regards other property the subject of 
the same wag/nama or dedication. 174 Ind, Cas, 870 
(3), relied on, 
~ A distinction, however, can and should be drawn 
between a case, where the reservation was a part of 
the income derived from properties as a whole and a 
case where the properties are dealt with separately 
and distinguished in the manner of their disposal-in 
the deed itself. Wherethe dedicated properties are 
distinct and separable and ifthe wagqtf does not 
yéserve any interest to himself ina specific property, 
the wagf asto that property is good even if the wagj 
as to other properties dedicated at the same time is 
bad by reason of a retention of an interest by the wagif 
to himeelf. fp. 464,.col. 2.] l 

The question whether a deed failing in great part 
AS & wagfnama can be held good as a valid testa- 
mentary disposition by the settlor or testator of the 
one-third of his property which he can, by his per- 
sonal law, without the consent of his heirs, dispose 
of by will, whether in charity or otherwise, depends 
upon whether the document failing as it does as a 
wagfnama can be fairly construedas a will. There 
is nothing, conflicting in the two ideas among Shias; 
Bwagf can be made by will. 168 Ind. Oas. 418 (5) 
and Bagar Ali Khan v. Anjuman Ara Begam (6), 
relied on. [p. 467, col. 1.] 

Any property to which a testator is entitled on his 
death and which he has not otherwise validly disposed 
falls into the residue of his estate unless it is other- 
Wise expressly provided. Jairam Narayan v., 
Keshowjee Dewjee (7), relied on. 
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_ Messrs, Pahlajsing B. Advani and Khan-. 


chand Gopaldas, for Respondents Nos. 1. 
and 2 (Sugranbai and Amtulabai), respec- 
tively. ; ne 


Davis, J. C.—Thbis is an appeal from a 
judgment of a Judge of this Court in Dise 
trict Court jurisdiction in a suit brought 
by oae Sugranbai, daughter of Tyebally. 
Valıji Bhaijiwalla, inter alia for a declara- 
tion that the suit properties were the; 
properties of her deceased father, that a- 
deed of waqf executed by her deceased. 
father is null and void, for accounts and for 
an injunction restraining defendants 
Nos. 1 to 3, who claim to be trustees under 
the deed, and defendant No, 5, the brother. 
of the deceased, who claims a benefit under: 
that deed, from interfering with the pro- 
perty, and for partition and possession: 
of her share... Defendant No, 4 is the dee. 
ceased’s widow. The learned Judge found 
that the waqfnama was invalid except as. 
toone item of property, item (d) in ‘the 
schedule of properties attached'to the deed, 
for the deceased was a Shia Muhammadan: 
and had reserved to himself an interest in: 
the wagf properties during his life. The: 
learned Judge, however, found that as: 
regards one-third of the property of which: 
the deceased could under his personal: 
law by will: dispose of, he had under the 
wagfnama-, regarded as a will, validly dise 
posed of, and the Judge passed a preli- 
minary decree accordingly. Thus, so far 
as- two thirds of the property is concerned, 
the plaintiff has got the relief she asks for, 
with the exception of the one item of proe: 
perty, item (d), above referred to. With 
regard to this item (d), a house, defendant: 
No, 5 is found to be the beneficiary under the 
wagfnama. , Against this judgment, defen- 
dants Nos. l to 3, the trustees under the. 
wagfnama,;have appealed, and the plaintiff 
has filed cross-objections contending that 
the waqfnama is void and contests the dis- 
position, not only of two-thirds but of all 
the property including the house, item (d), 
which the Judge has found the subject of a 
valid waqf. Now, as the learned Judge 
remarks, this suit really puts. in issue the 
validity of the deed of waqf, Ex. 15, execute 
ed by Tyebally Valiji Bhaijiwalla on Sep- 
tember 9, 1932, and duly registered in his 
lifetime and the main issues in the suit are 
issues Nos, 2 and 3, issue No, 2 being: 
“Whether the said deed of wagf is invalid 
in law?” and issue No.. 3 being; 
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“Whether any part of the deed is valid and 
binding ?’ : and on these iseues, the Judge 
found that.the deed was invalid as regards 
the items of property (a) to (e) and (e) to 
(4) in the schedule to the deed, but valid 
as regards item (d), and that asa will, 
it was valid as regards one-third of the 
property, The reason of the invalidity of 
the deed was that the settlor reserved an 
interest in the property during his lifetime 
to himself. 

This. finding of .the learned Judge has 
been strongly contested in appeal. It 18 
argued that the settlor has done nothing 
more than reserve to himself a reasonable 
remuneration as a mutwallt or manager, 
but our opinion is that the settlor or his 
advisers did not appreciate the limitations, 
the Shia Law imposes on those who dedi- 
cate their property to charitable or reli- 
gious purposes, thus avoiding the 
succession to property otherwise imposed by 
their personal law, and that the settlor gor 
his advisers throught that there was§nothing 
“Wrong in the settlor reserving to himeelf 
in his lifetime. the management and the 
income of the. dedicated property. There 
is no reference in the deed to the settlor as 
a mutwalli. ` Under cl. 2 of the deed, the 
sèttlor reserved, to himself the surplus in- 
come of the prdpeérties after the trustees 
have deducted the cost of management, 
repairs, rates and taxes “for his maintens 
ance and other expenses” in precisely the 
same words asunder cl, 3, the surplus in- 
come.of property item (d) is to be handed 
over to his brother . Yusifali, defendant 
‘No. 5, and his wife and children for “their 
maintenance and other expenses.” It is 
said that under cl. 6 of the deed 
the settlor is to act as mutwalli or manag» 
‘ing trustee, and the fact that he does not 
describe himself as mutwalli is of no 
account, The omission to use the word 
mutwalli is not of course of itself fatal, but 
it is not the schemeof the deed that the 
mutwallt as such is to get any remuneration. 
‘Under cl, 18 the trustees are authorized to 
engage a mehta to recover rents and to pay 
him; and under-cl,22 the trustees are to 
-select a President, but under cl. 25 the 
trustees are to get no remuneration. Under 
cl. 19 the settlor reserves to himself the 
right of acting as managing trustee so long 
as he lives. ltis urged on behalf of the 
trustees, the apellants, that cl. 25 which 
debars the trustees from receiving remu- 
neration dces not affect the managing trus- 
tées appointed under cl. 19, but save as 
‘regards the settlor himself no distinction is 
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made between trustee and managing truss 
tee, so far as remuneration for their sere 
vices is concerned, They are to get nothing. 
Therefore it appears to us quite clear that 
the wagfnama as such is void as offending 
against one of the four essential condi- 
tions of its validity, namely that the settlor 
as such must not reserve any interest in 
the wagf to himself. The wagf must not 
eat out of the waqf : Abidi Begam v. Bibi 
Kaniz Zainab (1), But even if the settlor 
reserves an interest in the dedicated pro- 
perties not to himself as settlor but to him- 
self as mutwalli, from this point of view 
also the deed is invalid because the settlor 
has taken an interest far in excess of his 
remuneration as mutwalli. Except item 
(d) the house reserved for his brother, he 
bas taken allthe income of the property 
and he has made no provision for the 
remuneration cf the mutwallis who succeed 
him. On the contrary, under the deed 
iteelf any such remuneration is denied 
thems. 

Now the dedicated properties consist of 
immovable and movable properties, The 
immovable properties are items (a), (b), (c) 
and (d) in the schedule to the deed, and are 
land and buildings. The learned Judge 
find that the rent of two of these is Rs. 62. 
This presumably is after the deduction of 
rates and taxes, for the evidence of the 
managing trustee Abdul Hussain is that the 
Teùt of the properties is Rs. 110. The 


“rental value of the third, reserved by the 


settlor for his own use, is Rs, 29 according 
to this same Abdul Hussain: Ex. 20, The 
fourth building, this item (d), is given 
to settlor’s brother and his family in the 
first instance. We are informed, by Oounsel, 
that Rs. 62 in the judgment was a mistake 
for Rs, 85, and seeing that Rs. 110 is the 
rent, Rs, 85 would seem a proper figure 
after expenses are deducted but the 
difference is immaterial, It is urged on 
behalf of the trustees that this sum of 
Rs. 85 is not an unreasonable or excessive 
remuneration within the ruling in Abadi 
Begam v. Bibi Kaniz Zainab (1), and that 
the setilor as mutwalli had also to collect 
the interest on the mortgage debts which 
constitute items (e)to (1) of the properties 
in the schedule, and that the learned 
Judge isin error when he finds that the 
settlor has also reserved the interest of 


these morigages to himself. It appears to 

(1) AI R1927 PC 2; 99 Ind. Oas, 669; 6 Pat, 259; 
54 I A 33;(1927)M W N 12; 25A L J 51; 38 MLT 
33:40 WN153;8 PL T 107;31 O W N 365; 52 ML 
J 4305 29 Bom, L R 763; 25 L W 710;450L J 408 
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us that the remuneration of the settlor ag 
mutwalli must be considered in relation to 
the value of the dedicated properties, and 


not absolutely or to tha needs or expenses’ 


of the individual mutwalli. It i8 as 
manager of the dedicated properties that 
he is to be remunerated and it appears 
clear that wkere this remuneration absorbs 
the whole or an excessive part of the in- 
come of the dedicated properties, that 
dedication is illusory. Here it appears’ to 
us that the settlor has reserved to himself 
the rents or occupation of the three build- 
ings without any reference to what would 
be a reasonable remuneration for the 
services of the mutwalli as such or to the 
value cf the property. The reservation of 
rents and occupatiou of the buildings is to 
enable him to live as he lived before the 
dedication, and, in the circumstances of 
this case, wehave no hesitation in agree- 
ing with the learned Judge that the interest 
reserved by the settlor in the dedicated 
property is excessive and that the wagf 
on that ground is bad and must fail, 
But we-also agree with the learned Judge 
that the settlor reserved also to himself the 
movable properties, the mortgages and 
interest thereon. On this point the learned 
Judge Says : 

“I amafraid the contention of the .plaintiff tha 
the waqf in respect of items (e) to (i) is invalid 
must also prevail. The deceased reserved to him- 
self the right to recover the mortgage debts and’ ‘to 
appropriate such recoveries to his own use, All 
that he purported to do by para. 9 was to’ direct 
the remaining trustees to recover such amount as 
remained to be recovered at his death and to hold 
in trust the recoveries made by them for certain 
charitable objects. Whatever might be said in 
favour of the alleged wagf of the mortgage debts 
operating as a will, it was not enforceable as a 
valid wagqf during the lifetime of the deceased. 

My attention has been invited to the preamble 
of the deed where it is said that the deceased ‘had 
resolved to dedicate the property described in the 
Schedule......to charitable purposes,’ and that ‘in 
pursuance of the said resolution’ he had conveyed 
‘unto the said trustees the said property.’ But the 
preamble also recites that the said property was con- 
veyed to the trustees ‘in trust for the purpose and 
subject to the powers and provisions’ mentioned in 
the deed. i 

The preamble does not, therefore, carry the case of 
the trustees very far. In the absence of any provi- 
sion contained in the deed rendering the deceased 
accountable for the debts or interest accruing there- 
on and realized by him during his lifetime, it is 
hardly open to argument that the deceased did not 
reserve the right to appropriate to himself as 
much of this money as he wished to do during his 
lifetime." 


It is argued before us that el. 11 of the 
deed vests these mortgages in the trustees 
and gives directions as to their investment 
on realization, but this clause following 
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cl. 10 appears to us to relate and intended to 
relate to something that is to happen after 
the testator’s death. Clause 10 begins: 
“That on the death of the settlor...” and the 
preamble to the deed vests the property 
in the trustees “in trust for the purpose 
aud subject to the powers and provisions 
hereinafter mentioned and declared.” In 
his evidence Abdul Hussain Moosaji, one of 
the trustees and the cousin of the deceased, 
who says that he was given power by the 
deceased to manage the property after he 
became ill, says also that before the deceas- 
ed entrusted recoveries of the interest to 
him he recovered it and kept it with himself. 
We bear in mind that whether a wagfnama 
is or is not valid by reason of a reservation 
by the settlor of an interest to himself in 
the dedicated property depends upon the 
words of the deed itself, and that a breach 
by the mutwalli or trustees of the trust 
does not render the trust invalid: Alizamin 
V. Akbarali Khan (2). It is true that in 
this case before us the settlor parted with 


possession of the property- to the trustees. 


of whom he was the principal, but under 
the terms of the trust he was to receive 
back in his lifetime all that he had given 
and when Abdul Hussain managed the 
property, he did not manage it by reason 
of a special appointment under the deed. 


He managed it, as he says, as attorney . 


of the settlor., We think, therefore, the 
proper construction of the deed is ‘that 
the settlor kept -himself free to approe 
priate -the interest on the mortgages and 
the mortgage debts themselves during 
his lifetime. We think, therefore, it is clear 
that under the deed the settlor reserved 
to himself substantially the Whole interest 
in the dedicated properties and that the 
dedication is therefore nuli and void. Tne 
property given-to the brother, item (d) in 
the schedule bears too small a propor 
tion to the whole to affect the matter one 
way or the other. We think, therefore; it is 
Clear that the appeal as such must fail; 


We have then to consider the crosse 
objections so far as they affect property (d) 
and the disposition of one-third of the 
property, both of which dlspositions the 
learned Judge found were valid and bind- 
ing, the one as a wagf, the other as a will, 
Now item (d) is valued at Rs. 5,000 in the 


(2) 318 L R 310; 167 Ind. Oas. 884; AIR1937 PO 
127; 16 Pat, 344; 64 I A 158; 1937 O L R 226; 18BP LT 
so; IR PO 250; 1937 O W N 528;410 WN 709; 
1937 A L R 336;.3 B R 454; 46 L W 188; (1937) M WN 
794; 1937 A L J 868; 33 Bom. L R 970; 19372 MLJ 
493 (PO). 
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schedule to the deed and isa plot of land 


with. buildings thereon and is the subjecte 


matter of cl. 3 of the deed which 
follows : 


_ “That the said trustees shall deduct and pay all 
‘expenses for repairs, taxes, rates and assessments 
and other expenses of the management of the 
immovable property marked (d) in the Schedule out 
of the rents realized therefrom and hand over the 
surplus to Yusifail Valiji Bhaijiwala, the brother of 
the settlor aforesaid, and his wife and all the children 
that might be born hereafter to his wife for their 
maintenance and other expenses and such allowances 
may at the discretion of the trustees be decreased or 
increased and paid out of cther moneys intheir hands 
as the need may from time to time warrant.” 

. With respect to this item (d) the learned 
Judge says: 

: “No substantial arguments have been advanced to 
induce me to hold that the wagf in respect of item (d) 
is not valid. Thisis dealt with in paras. 3to5 and 
14 of the deed, The rent of this property has been 
bequeathed to defendant No. è and the members of 
his family and after their demises to certain charit- 
able objects No part of thie property his been 
reserved for the wagf himself. There is clear evi- 
dence to show that the wagf with regard to this pro- 
perty was acted upon. Not only does the operative 
Part of the deed purport to convey this property to 
the trustees, but mutation of names was effected in 
the revenue recorde in favour of the trustees during 
the lifetime of the deceased and he handed over pos- 
session to them. This was shortly after the execution 
of the deed when he became ill. Till then he held 
possession as managing trustee.” 

And gexerally on the question as to whe- 
ther if the wagf fails as to part, it must fail 
as to the whole; the learned Judge says ; 

“It is argued that asthe wagf in respect of a part 
of the property is invalid, the whole deed is vitiated 
and should be declared as invalid. But no autho- 
rity has been quoted in support of this proposition. 
Although’ the deceased has purported to create a 
waqf in respect of different properties and for 
different objects by one deed, he may as well have 
executed different documents at one and the sme 
time in regpect of each item of his property or 
each object of his bounty. Had he done so, it 
would have ,been hardly arguable that because the 
wagf createdby one document fails the other 
tpso facto fails.” - 

. A waqfnama may be valid as regards 
some property and invalid as regards other 
property, the subject of the same wagfnama 
or ‘dedication. This is the effect of the 
judgment in Mohammad Raza v. Badr-ul- 
Islam Ali Khan (3) where seven properties 
were tue subject of one wagfnama or 
dedication. As regards live pruperties, tueir 
Lordships held the waqf was valid; as 
regards two others, tteir Lordships neld 
the wagf or dedication was invalid, be- 
cause upon a proper consiruction of the 


` (3) 40 Bom. L R 835; 174 Ind. Oas. 870; A I R 1938 
PO 184; I LR (1938) Lah. 383565 1 A 198; 328 LR 
749; 1933 O LR 278, 1938 A L R 430; 10 R P O 290; 
4B R 593; 42 O W N 845; 670 L J 286; 40 P L R 140; 
(4938) 2M L J 1; 48 L W 1;(1938)M W N 757; 1938 O 
W N. 698; (1938) A L J 825( 0). 
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deed they came to the conclusion that the 
deed directed that the property should 
become wagf not on the death of the testae 
tor but on the deuth of some one surviving 
him, And as in that case the properties 
were regarded as saparable for the pur- 
pose of determining the validity of thoir 
-dedication, so it may be argued that in 
tais case the properties may be regarded 
as separate for the purpose of the validity 
of their dedication. The settlor reserves to 
himself no right or interest in item (d): 
there is nothing in the terms of its gift 
which renders its dedication invalid, and 
as amatter of first impression it would 
not be difficult to hold that the waqf, as 
far as item (d) isconcerned,is valid, The 
term wagf literally means deteation, the 
detention of specitic thing. Therefore if 
the waqif does not reserve to himself any 
interest in a specije property, itis arguable 
that the wagf asto what property is good 
even iftke wagf as to other properties 
dedicated at thesame time is bad by reason 
of a retention by the waqif of an interest 
therein. It miy ba argued that tae judg- 
mentof their Lordships of the Privy Ooun- 
cilia Abadi Begam v. Bibi Kaniz Zainab 
(1) makes it difficult, to discriminate bete 
ween different properties the subject of one 
wagf or dedication to.divide the one act 
of dedication into as many acts of dedica- 
tion as there are properties dedicated, 
for, it would be possible thus to divide 
land into acres or survey numbers and to 
reserve tre income from one acreor one 
survey. number deeming it no reservation 
of any interest inthe property of whichit 
is part. in Abadi Begam v. Bibi Kaniz 
Zainab (1) their Lordships were of the 
opinion, taough the case was decided upon 
another point, aud their opinion was 
formed on a point nut decided by the High 
Court, that it was an entire departure from 
the -principle that it is a condition of 
the validity of the wagf that the waqif 
ahould not reserve any interest in the 
endowed propeity for himself to hold that 
‘where the wagif reserves a portion of the 
income for himseif, the waqf only fails 
as to property sufficient to produce the 
reserved income and is good as to the rest, 
In that case the settlor reserved to hims 
self Rs. 1,500from the income of the pro- 
perties, a proportion of tne income far 
in excess of which could be reasonably 
assigned tothe mutwalli and on the argu- 
mentthat the wagf was bad only as 
regards property suificient to produce 
Rs. 1,900 the reserved interest, and good 
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as regards the rest, their Lordships said 


(P. 5 

“It seems clear in the present case that 
settlor, under colour of fixing her salary 
mutwalli was really reserving for 
& portion of the income or 
ar in excess of 


the 
ag 
her lifetime 
usufruct of the property 
what was assigned in the deed to 
future mutwallie or could reasonably have been 
assigned to them. It was therefore in their Lord- 
ships opinion a clear violation of the condition. 

Assuming that thisis so, ithes been further con- 
fended before their Lordships that the only result 
18 that the wagf fails astothe reserved Rs. 1,500 
and must be supported as to the rest of the income 
on the authority in Hajee Kalub Hossein v. Mehrun 
Beebee (4) where it was held, a- wagf in which the 
wagqtf had reserved to himself two-thirds of the 
income of the wagf properties for life failed only 
as to these two-thirds, but could be supported as 
to the remaining third, which under the terms of 
the deed wasto be devoted from the first to 
religious uses. It appears to their Lordships that 
this ruling is not in accordance with what is 
Stated tobe'the more approved opinion’ in the 
Suraya, on which the learned Judges rely (Baillie, 
Part 2, pp. 218,219), or with the other authorities 
cited textually by Mr, Ameerali, Asobserved by that 
learned author, the following extract from the 
Jam'aa-ush-Shittat, dealing with acase where the 
waqif reserved the whole income to himself for life, 
throws considerable light on the subject, 

A. This wagf is void ab initio, for the wagtf 
reserved to himself during his lifetime the profits 
of the property. It is one of the conditions for the 
legality of a wagf that the waqtf should take 
out the subject of the wagf from himself, There- 
fore when a wagf is made on his own nafs (self), 
it is batil (void), through there are others mention- 
ed after himself as the beneficiaries thereof. With 
Teference to the voidableness of the waqf as to 
himself, there is consensus ; 88 regards the void- 
ableness of the remainder, the general opinion 
is that 16 18 80; for the arguments in support of 
the validity ofthe wagf in favour of the others are 
weak. 


e 
"With this last observation their Lordships are 
disposed to agree. It is an entire departure from 
the principle that it is a condition of the validity 
of the wagf thatthe wagif should not reserve any 
interest in the endowed property for himself to 
hold that where the wagif reservesa portion of the 
income for himself, the wagy only fails as to pro- 
perty sufficient to produce the reserved income and 
is good as to the reat, 

The rule that the settlor when mutwallt can 
take the salary fixed for mutwailis generally is 
really no exception: for, in that case, he takes in 
his capacity as mutwallis and not his capacity as 
settlor, juet asit is laid down a little further on ; 
(Baillie, Part 2, p. 218), y 

But if one should make an appropriation for the 
poor and should himself become poor or for law- 
yers and himself become a lawyer, there is no ob- 
jection to his participating in his benefits, that is 
to say, asa poor man or a lawyer, not as a settlor, 
ea 18,10 fact, in all these cases no reservation 
a 

As regards this part of the case, their Lordships 
are disposed to agree with the reasoning in the exe 
tract from the Jam'aa-ush-Shittat set out above, and 


are not prepared, as at pressnt advised, to hold on 
(4) 4 NW P 155, 
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the authority of the decision in Hajee Kalub Hussain 
v. Mehrun Beebee (41, that a wagf in which the 
wagif reserves the bulk of the income for herself 
as mutwallt during her own lifetime whilst fixing 
& modest salary for the mutwallig who succeed 
her can be held valid even to the extent of the 
unreserved income. Ag regards the Taar 
deed of wagf of December 7,1897, Ex D. in whic 
the settlor included her remaining lands stated to 
be worth Rs.1,500 and cancelled the salary she had 
fixed for herself for life in the former déed, adding 
‘that is, I have given up the salary and included it 
to the wagf’ their Lordships are of opinion . that 
if the deed had stopped there, it might possibly 
have been treated as a fresh dedication of all the 
properties free from any reservation in her own 
favour; but. after reciting her intention to go for 
Haj and to make Zearut (visit sacred places), the 
deed provides, s. 17: 

That the said manager shall from time to time 
send money for expenses from the income of tha 
waqf estate to me either at Mecca or to the place 
to which I shall direct him to send. 

This, in their Lordships’ opinion, amounts to a 
clear reservation of the right of the wagf to-draw 
money for the expenses of her pilgrimage to Mecca 
and to other non-wagf purposes, and therefore. also 
to involve a breach of the fourth condition. The 
last deed of 1807 need not be considered as it was 
necessitated by the death of the mutwallis, previ- 
ously pointed to succeed the settlor in the office, 
and merely appoints other members of her husband's 
family in their place.” 


It is argued that in the case then before 
their Lordships, they were dealing -with 
the reservation of a part of the income 
derived from all the endowed property, 
while in this case the properties are separe 
able and an interest is reserved in one and 
not in another. On the other, it is arguable 
that the applicability of the principle to 
which their Lordships refer cannot be des 
Pendent upon the chances whether . the 
dedicated property consists of one or more 
lands or ene or more buildings ; if the pro- 
perties are made the subject of one dedi- 
cation, and if the settlor reserves to him- 
self any part of the properties dedicated, 
an interest greater than that which may 
be regarded as a fair remuneration as 
mutwallt, the wagf fails as regards all the 
dedicated properties. And, in this case, 
in the preamble the settlor deals with the 
property as a whole, We think, however, a 
distinction can and should be drawn be- 
tween a case, such as that before their 
Lordships in Abadi Begam v. Bibi Kaniz 
Zainab (1), where the reservation was a 
part of the income derived from properties 
asa whole and a case such as this where 
the properties are dealt with separately and 
distinguished in the manner of their disə 
posa] in the deed itself, and we can see 
no difference in principles between a case 
such as this where separate properties are 
dedicated and the case in Mohammad Raza 
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v. Badr-ul Islam Ali Khan (3), where their 
Lordships held that the dedication was 
good asto five properties and bad as to 


two because one of the four essential con-. 


ditions to the validity of a wagf under the 
Shia Law had been broken with respect 


to two properties. It is, of course, arguable, 


that four conditions may be essential to 
the creation of a valid waqf and the con- 
sequences of tte breach of one condition 
may :.ot be the sameas the consequences 
of the breach of another. But we can see 
no such difference between the failure to 
deliver possession of a property and the 
Tetention of an interest in property as 
would preserve the wagfin one case and 
destroy it in the other, and if, as in Moham- 
mad Raza v. Badr-uleIslam Ali Khan (3), 
the waqf was bad only as regards two out 
of the seven properties and good as to five, 
we can see no good reason why in this 
case the waqf should not be good as ree 
gards the one separate property, item (d); 
which otherwise had been made the sub- 
ject of a valid waqf though bad as regards 
the other properties, As the learned trial 
Judge points out, the dedication of the 
property item (d), if made by a separate 
deed would have been valid, We do not 
think the casein Mahabir Prasad vy, Syed 
Mustafa Hussain (5),is a case against this 
view. We think, therefore, that as regards 
the property item (d), the cross-objections 
must be disallowed and we must hold 
that as regards the property item (d) the 
wagf or dedication is valid. 

There remains the question whether this 
deed, failing in great part asa waqfnama 
can be held good asa valid testamentary 
disposition by thesettlor or testator of the 
one-third of his property, which he can by 
hie personal Jaw, without the consent of 
his heirs, dispose of by will, whether in 
charity or otherwise, and this, we think, 
depends upon whether the document failing 
as it does as a wagfnama can be fairly con- 
strued asa will. ‘There is nothing conflict- 
ing in the two ideas among Shias: a waqf 
can be made by will Baqar Alikhan vV. 
Anjuman Ara Begum (6). It is clear the 
settlor intended this deed in part to take 
effect after his deatb. Indeed, so far as 
the bulk of the property, the most valuable 
partof the property, is concerned, the 

(5) 31 S L R 379; 168 Ind. Cas, 418; 1937 A LR 408; 
9 R PO 290;3 BR494; A IR 1937 PO 174; 41 OW 
N 933; 1937 O L R 303; 1937 O W N 601; 18 P L T 510; 
39 Bom. L R 990; (1937) A L J 1014; (1937)2 M LJ 
518; (1937) M W N 1092 (P 0). 

(6) 25 A 236; 30 I A 94; 8 Sar. 397; 5 Bom. L R410! 
TOW N 465 (P 0). i 
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mortgages, our construction of the docue 
ment is that he intended the wakfnama to 
take effect after his death as a will though he 
purported to divest himself of Possession 
in his life, but the effective testamentary 
disposition in this document, if there be 
such, must be found in clause. This is as 
follows: 

“That onthe death of the settlor aforesaid, any 
other property of whatever nature left by him 
ghall also vest in thesurviving trustees and none 
of the heirs ofthe said settlor shall have any 
right orany interest in the said property and the 
income or profits realized therefrom shall be utiliz- 
ed by them inthe manner provided for in para, 13 
above.” 

Itis argued in support of the cross-ob- 
jections, that this clause cannot effect a 
disposition of property thought by the tese 
tator to be validly disposed of during his 
life. It is said the words “any other proe 
perty” in cl. 20exclude by necessary ime 
plication property thought by the testator 
to be validly gifted away. But any proe 
perty to which a testator is entitled on his 
death of which he has not otherwise validly 
disposed, falls into the residue of his estate 
unless it is otherwise expressly provided. 
In any case, it is a question of construction 
of the particular document. Theobald on 
Wills, &th Edn. p. 247. Ohandavarkar, J.. 
in Jairam Narayan v. Keshowjee Dewjee 
(7) discussing the question of invalid 
bequests and gifts in connection with a 


Hindu will said: 

In Blight v. Hartnoll (8), the rule is explained as 
follows by Fry, J.: ‘I take the rule to be plain 
that in general the residuary gift carries every 
lapsed legacy and every legacy which on any 
ground fails to take effect but that is subject to 
that if the testator has shown some 
intention with regard tothe expected property in- 
consistent with its ever falling again into the ree 
sidue, effect must be given to that intention.’ 
Fry, J.'s decision went up in appeal. In affirming 
it Jessel, M. R, said: ‘It appears to me very 
difficult to suppose that a testator should intend 
that a legacy which fails from being void should 
not go into the residue. Unless you find express 
words showing that the testator doubted whether 
a bequest in his will was void or not, it is im- 
a ay to suppose that he contemplated what 
would happen if the bequest was invalid.’ Where 
a testator makes a bequest in favour ofa person, 
and that person dies before the legacy takes effect, 
it ig a sound rule that the bequest goes, on the 
testator's death, as undisposed of residues to his 
because the testator must be presumed to 
have known wken he provided for the bequest that 
the intended legatee might die before him. If with 
that knowledge he did not provide by way of an 
alternative disposition, he must be taken to hava 
intended that it should, in theevent of a failure 
of the bequest, go as undisposed of. But the same 
knowledge cannot be imputed in the absence of 

(7) 4 Bom. L R 555. 

_ (8) (1880) 13 Oh. D 858; 49 L J Oh. 255; 41 L T 730; 
28 W R 302. 
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express words to a testator, in the case of some- 
thing which is not validly given away, There the 
testator thinks he is giving it away validly and 
the intention to treat it as part of property which 
he wishes to disposs of is clear.” 


We donot think this reasoning is limit- 
ed only to the case of a Hindu will but is 
of general application, The property with 
respect te which the wagf has failed is in 
the same position as other property, the 
subject of an invalid gift falling into the 
estate ofa deceased person on his death. 
Incl. 20 as in a will the testatoris speak 
ing of property from the date of his death, 
It is clear that he intends to dispose of it 
by will, and the fact that he has by the 
same document made certain invalid gifts 
does not appear to us sufficient to read into 
cl. 20 the exclusion of these scheduled pro- 
perties from his residuary : bequest. It is 
not disputed that this document, apart from 
the effect of its invalidity as a wagqfnama 
upon its Validiiy as a will, satisfies the 
requirements of the Shia Law asio a will, 
and under the Shia Law a testatcr can 
dispcse of one-third of his property without 
the consent of his heirs: Mahabir Prasad v, 
Mustafa Hussain (5), But we cansee no 
reason, why because a deed cannot operate 
as regards some property asa wagfnama, 
it should not cperate as regards that pro- 
perty asa will within the limits of the 
tes'amentary capacity of the settlor or 
testator. We think, therefore, the cross- 
objections as to the validity of the document 
as a will and the testamentary dispcsition 
of onestLi1d of the estate must also fail. 
‘The order we therefore make is that the 
appeal be dismissed. The cross-objections 
must be disallowed. We make no order as 
to costs for the same reasous as were given 
iù the lower Court. Costs will come out of 
the estate. 


De Order accor dingly. 





MADRAS HIGH COURT 
Civil] Miscellaneous Petition Nc. 178] 
l of 1939 
; August 9, 1939 
Leacn, O. J. AND PATANJALI SASTRI, J. 
THIRUGNANAVALLI AMMAL— 
PETITIONER 
VETSUS 
P. VENUGOPALA PILLAI AND crarrs— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 34 (9), 
152—Decree following judgment and silent ‘wih 
respect to ‘payment of further interest from date of 
decree~ Omission acctdéntal—-Whether can be yectifi- 
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respect to the 
the 


with 
payment of further interest from the date of 
decree to the date of payment and the decree 
follows the judgment, the Oourt must be deemed to 
have refused it. Oonsequently, even ifthe decree- 
holder ought to have had further interest granted 
to him and this was accidently overlooked, the 
Oourt cannot in face of s. 34 (2) rectify the omis- 
sion. 


©. Misc. P. praying to issue the order 
directing amendment of the decree of the 
High Qourt in Appeal No. 130 of 1929, .. 


Mr/ T. E. kamabhadrachariar, for the 
Petitioner. 


Mr. R. Vosvanthan for Mr. J. R, Gundappa 
Rao, for the Respondents. 


Order.—This is an application by a decrees 
holder for the amendment of a decree pagsed 
by this Court on August 30, 1932, cn the 
ground that there has been an accidental 
omission, The petitioner obtained a decree 
in the Court of the District Judge of South 
Arcot for the payment of two sums, Rs. 10,817 
and Rs. 11,188, with interest at 9 per cent. 
per annum. On the first amount interest 
was to be calculated frum March 16, 1925, 
and on the second amount from March. 16, 
1926 “till this date,” that is tke date of the 
decree, December 21,1928. There was no 
reference to further interest in the judgment 
and the decree was drawnup in accordance 
with the judgment which was signed by 
the District Judge who delivered it, On 
appeal this Oourt held that the petitioner 
was entitled to Rs. 10,276 and Rs, 10,623 
with interest on these amounts at 6 per 
cent. per annum from March 16, 1925, and 
March 16, 1926, respectively to: the date of 
the decree. Again there was nothing said in 
the judgment with regard to the payment 
of further interest after the date of ‘the 
decree. The draft decree was submitted 
to the learned Advocates who appeared 
in the case and they approved of the 
wording, It is clear, however, that ‘they 
did not realize that further interest had not 
been awarded, because in ‘the subsequent 
execution proceedings the amounts claimed 
included further interest and no objection 
was taken. Recently the judgment-debtors 
applied for the scaling down of the balance 
due under the decree in accordance with the 
provisions of the Mad. Agri, Relief Act. 
In those proceedings it was discovered 
that the:'decree which had been passed was 
silent on the question of further interest. 
This led to the present application being 
filed and the Court is asked to amend the 


When a decree is silent 


‘decree ‘by allowing further interest on the 


decretal amount from the date’of ‘the ‘decree 
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to the date of: payment or realization. 

Section 152 empowers the Oourt to correct 
clerical or arithmetical mistakes in judg- 
ments, decrecs cr orders or errors arising 
- therein from any accidental slip or omission, 
As the decrees passed are in ace rdance with 
the respective judgments, it is difficult to 
“Support the contention that there has been 
an accidental omission, but even if the decree- 
holder ought to have had further interest 
granted to him and this was accidentally 
overlooked, the Court cannot, in face of the 
provisions of s3. 34 (2), Oivil P. O., rectify the 
omission. Section 34 (1) provides that where 
_ and in so far as a decree is for the payment 

of money, the Court may award: further 
interest, but subs-s, (2) expressly states that 
where a decree is silent with respect to the 
payment of further interest from the date 
of the decree to the date of payment or 
other earlier date, the Oourt shall be 
deemed to have refused such interest, and 
a separate suit therefore shall not lie. As 
in the decree which the petitioner wishes to 
have amended, there is no reference to 
fur'her interest and the decree follows the 
judgment, the Court must be deemed to 
have refused if. I donot suggest that if 
in the judgment further interest had been 
specifically allowed s. 34 (2) would prevent 
the Court acting under s. 152 and correcte 
ing the decree, but as the decree is in 
accordance with the judgment the provisions 
of s. 34 (2) govern the matter. The appli- 
cation must be dismissed with costs. 


N.-D. Application dismissed. 


aoe 


l NAGPUR HIGH COURT 
Criminal Revision oe No. 286 of 
1939 


September 19, 1939 
Niyoat, J. 
ANANTRAM AND ofasks— AcoUsED— 
APPLIGANTS 


versus 
EMPEROR—OpposiTs PARTY 
_ Penal Code (At XLV of 1860), sa. 441, 447— 

Trespass—When continuing offence—Possession of 
person by unlawful entry—Conviction under 8. 447, 
propristy of—Criminal trial— Private defence—Tres- 
passer in possession, if can claim right of private 
defence agatnst rightful owners. 

The offence:of criminal trespass is complete as 
soon as there is- unlawful’ entry. It isa continu: 
ing offence only when the entry is lawful and the 
subsequent possession becomes unlawful. Where’ 
the original entry is unlawful, the possession 
must be presumed to have commenced with the 
onldwful entry. There is, therefore, no fresh act 
of: criminal: trespass on @ subsequent. date, The 
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conviction of the person in possession, of the offence 
under s. 447, I. P.O., is, therefore, bad. 106 Ind. 
Cas 691 (l), not followed and held dissented from 
in 139 Ind, Cas. 609 (2). 

Where the true owners of a piece of land go to 
claim the land from persons who are wrongfully in 
possession of it, the persons in possession cannot 
claim a right of private defence because the land 
does not belong tothem and they cannot assert any 
bona fide claim to possession. A rightful owner or 
hia agent has every right to eject a trespasser by 
all lawful means. That would include prevention 
of the trespasser from persisting in his trespass. 
The plea of private defence cannot avail them 
and if they beat the rightful owner, their conviction 
of the offences under s. 147 is right. 

Held, that in the present case, however, the sen- 
tences of long terms of imprisonment were excessive, 
particularly as accused were ordered to execute bonds 
for keeping peace which was pre-eminently a suit- 
able order in the case. 


Or. R App. of the order of the Court of 
the Sessions Judge, Obhindwara, dated 
July 3, 1939. 


Mr. W. C. Dutt, for the Applicants. 
Mr. W. R. Puranik, Advocate-General, 
for the Orown. 


Order. — The applicants Anantram, 
Chouaba and Sadaram were tried on the 
charges of offences punishable under ss. 148, 
447, 324 and 109, I. P. C., and were found 
guilty of offences under ss. 147 and 447, 
I, P.O. They were sentenced to Various 
terms of imprisonment. On appeal, the 
Sessions Judge, Chhindwara, upheld the 
convictions and sentences, and in addition, 
directed the applicants to execute bonds 
under s. 106, Criminal P. O., to keep the 
peace. 

The applicant Anantram was a tenant 
in Mauza Khairlanji. He was ejected from 
his land in September 1936, in execution 
of a decree which the malguzar Bhabut- 
mal had obtained against him for arrears 
of rent. Anantram E his brother Godhan 
had been convicted in a previous Case for 
forcibly removing crops from the field, but 
their convictions and sentences were set 
aside in Criminal Revision No. 137 of 1939, 
On August 7, 1938, Gajadhar Prasad, a 
servant of the malguzar Bhabutmal, went 
to the: feld and when he saw the accused 
ploughing it, be objected and unyoked the 
bullooks from the ploughs and started to 
take them to the cattle pound. The appli- 
cants attacked him with lathis. Besides 
the three applicants there were many others 
who. joined in beating Gajadhar Prasad 
and they were also tried with the appli- 
cants but for want of reliable evidence of 
identification, they were acquitted. | 

It is contended that the applicants could 
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not be convicted of criminal trespass under 
s. 447,1. P. O., as they were already in 
possession on August 7, 1938, when the 
incident happened. They had been in 
possession in spite of the formal delivery 
of possession to Bhabutmal on Septeme 
ber -2, 1936. From the judgment in Orimi- 
nal Revision No. 137 of 1939 it is clear that 
Anantram had sowed the-cropsin 1937-38 
and that they had also reaped those crops, 
They must, therefore, be held to be in pose 
session on August 7, 1938 unless proved to 
the contrary. The Oourts below have not 
found that Bhabutmal was in possession of 
the field on the critical day. The question 
is whether Anantram can, in the circum: 
stances, be held to be quilty of the 
cffence of criminal: trespass. In King- 
Emperor v. Bandhu Singh (1), it was held 
that continuance in possession of the tres- 
passer isa recurring wrong and consti- 
tutes a new entry every time that the 
true owner goes upon the property or as 
near as to it as he dare to make a claim 
for it. But this case was dissented from 
in Satbaj v. Gaffoor (2). The view in 
King-Emperor v. Bandhu Singh (1), cannot 
prevail in the face of the plaint terms of 
s. 441, I. P.O. It contemplates two things 
(1) entry into possession with intent to 
commit an offence or to intimidate, insult 
or annoy, and (2) lawful entry followed 
by unlawful continuance with the afore- 
said intent. It is clear that the offence 
of criminal trespass is complete as soon 
as there is unlawful entry. It is a continu- 
ing offence only when the entry is lawful 
and the subsequent possession becomes 
unlawful, In the present case the original 
entry was. unlawful, and it was with ree 
ference to that circumstance that Pollock, J, 
who decided Criminal Revision No. 137 of 
1939, remarked that he could well have 
been convicted of trespass, When Gajadhar 
Prasad went to the field, Anantram was 
already in possession. That possession 
must be presumed to have commenced 
with his unlawful entry on the land or 
Rome time after September 2, 1936. There 
was, therefore, no fresh act of criminal 
trespass on August 7, 1938, The convice 
tion of the applicant of the offence 
under s. 447, I. P. O., must, therefore, be set 
aside. | 

. The next question is whether their 


beating of the complainant was justified 
. (1) 6 Pat. 794; 106 Ind, Cas, 691; 29 Or.LJ 99: 

A I R 1928 Pat. 124: 9 AT Or. R958. 

a eae a er Cas, 609: A IR 1932 
ag. 112; 33- Or, ; (1932) Or. Cas. £00; ; 

Rul, (1933) Nag, 114. Ka E A 
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on the ground of the exercise of the right 
of private defence of property. In my 
opinion they had no right of private 
defence obviously because the field’ did 
not belong to them and they could not 
assert any bona fide claim to possession. 
In the eye of the Civil Law, they were 
trespassers and in view of the proceedings 
in the Revenue Oourt they could not be 
heard to say that their continuance in 
possession of the field was in good faith. 
They had no doubt succeeded in the 
Deputy Commissioner's Court on ‘the 
strength of their having deposited the rent 
after their ejectment but they lost in the 
superior revenue Courts. They musi 
therefore be presumed to know that they 
had no claim left in the property. A 
rightful owner or his agent has every 
right to eject a trespasser by all lawful 
means. That would include prevention of 
the trespasser from persisting in his 
trespass. This is precisely what Gajadhar 
Prasad did and in doing so he in no way 
invaded the applicant’s right. The plea 
of private defence cannot avail them. Their 
conviction of the offences under s. 147 must 
be upheld. 

In the present case, however, the sene 
tences of long terms of imprisonment were 
excessive, particularly as they were ordered 
to execute bonds for keeping peace which 
was preeeminently a suitable order in the 
case. Their learned Oounsel assures me 
that they will seek their remedy in the 
Civil Court and not disturb the landlord's 
possession. I therefore reduce their sene 
tences of imprisonment to the period 
already undergone by them, but confirm 
the order calling upon them to execute 
bonds under s. 106, Oriminal P.O. 


D, Revision allowed in part. 





MADRAS HIGH COURT - 
Letters Patent Appeal No. 24 of 1937 
February 7, 1939 
LBAOH, O. J. AND SOMAYYA, J. 
KARIBANDI VEERAN NA—APPELLANT 


versus ‘ < 
SRIPADA LAKSHMIPATISOMAYAJULU 
AND OTHERS—RESPONDENTS . 
Madras Estates Land Act (I of 1908), s 107— 
Person subordinate to officer conducting sale buying 
property at such sale—Sale is liable to be set aside. 
Where a subordinate to the officer conducting 
the auction-sale buys the property’ at such sale, the 
property is sold toa person who is prohibited by 
law from purchasing. : The prohibition in s. 107, 
Mad. Estates Lands Act, is not conditional but ab- 
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solute, The sale, therefore, being in contravention 
of s, 107 is liable to be set aside. Nugent v. 
Nugent (1), distinguished. 


_ L, P. A. against the judgment of King, J. 
in 8. A. No. 122 of 1933. 


Mr. P. Somasundaram, for the 
lant. 

Messrs. G. Lakshmanna and G. Chandra- 
sekhara Sastri, for the Respondents. 


Leach,C. J. —This appeal arises out 
of a suit filed in the Court of the Assis- 
tant Agent, Bhadrachalam, to set aside a 
gale of land under the Mad. Estates 
Land Act, for arrears ofrent on the ground 
that there had been material irregularity 
and fraud in connection with the sale. 
The sale was conducted by the Revenue 
Inspector and the auction-purcbaser was 
the Village Munsif, respondent’ No. 2 in 
this appeal. The property was bought in 
the joint names of respondent No, 2 and 
respondent No.1, who were defendants 
Nos. Land 2in the suit. It was held by 
the trial Court that respondent No.1 was 
not in fact a purchaser but had merely lent 
his nameto respondent No. 2, Section 
107, Mad. Estates Land Act, 1908, states that 
no oficer holding a sale of property under 
the Act and no person employed by or 
subordinate to such officer, shall either 
directly orindirectly bid for, acquire or 
attempt to acquire any interest in any 
property sold at a sale of this nature. 
Resp ndent No. 2as the Village Munsif 
was aperson subordinate ' to the officer 
conducting the sale. This was conceded 
in the Courts below. The Assistant Agent 
who tried the suit held that the sale was 
bad because this section had been infringe 
ed and for other irregularities. On appeal 
to the Govt, Agent, Estate Godavari, 
the decision of the trial Court was set aside 
and the sale confirmed. A second appeal 
was preferred to this Court and was heard 
by King, J. who confirmed the decision 
of the first Appellate Court on the ground 
that thecase did not fall within the prin» 
ciple laiddownin Nugent v. Nugent (1). 
In Nugent v. Nugent (1) a receiver appoint- 
ed by the Court to have charge of certain 
property, purchased the property without 
the leave of the Court. It was held that 
the receiver being in a fiduciary position 
having full knowledge and special oppor- 
tunities of knowing the rentals of the 
property and the other circumstances, was 
justin that position which brings a case 


(1) (1908) 10h. D 546; 77L J Oh, 271;98 L T 
854; 24 T L R 296; 52 8 J 262. 
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within the rule of the Court that a 
person in fiduciary position having special 
means of knowledge, ought not tobe 
allowed to buy orto bid for the property 
without the leave of the Court. The decision 
in Nugent v. Nugent (1) is not in point. 
What the Court has to consider is s.107 
and that section saysthat a subordinate 
to the officer conducting a sale shall not 
buy. A subordinate to the officer con- 
ducting the sale did buy and therefore the 
property was sold to a person who was 
prohibited by law from purchasing. The 
prohibition in the section is not conditional 
but absolute. In these circumstances, the 
decision of the trial Court must be restored 
and the sale set aside. The appellant is 
a to his costs here and in the Courts 
elow. 


N.D, Sale set aside, 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 603 of 1938 
August 24, 1938 
BARTLEY AND HENDERSON, JJ. 
BONOMALI BHATTACHARJEE — 
ACOUSED —PETITIONER 
versus 
EMPEROR—Oppositg Party 
Criminal trial—Conviction or acquittal depends 
on credibility of witnesses—Lvidence believed— 
Accused, if entitled to acquittal on ground that evi- 

dence waa irregularly obtatned. 

Conviction or acquittal depends upon the credi- 
bility of the witnesses as assessed by the Oourt and 
not on the question whether their presence on the 
scene of the alleged offence was in accordance with 
a particular legal procedure. The failure to comply 
with the provisions regulating searches may cast 
doubt upon the bona fides of the officers conducting 
the search. But when once the evidence has been 
believed, it is obviously no defence to say that the 
evidence was obtained in an irregular manner, 
There is nothing in the law which makes suoh evi- 
dence inadmissible. Accused is not entitled to 
acquittal on the mere fact thatthe search witnesses 
did not come from the same locality. ! 


Messrs. Sudhanshu Sekhar Mukherjee, 
Lalit Mohan Sanyal and Parimal Mukhere 
jee, for the Petitioner, 


Mr. D. N. Bhattacharjee, Deputy Legal 
Remembrancer, for the Crown. 


Bartley, J.—The ground on which this 
Rule was issued was that the search was 
rot conducted in accordance with law, in- 
asmuch as the search witnesses do not 
come from the same locality, and as such, 
the conviction and sentence cannot be sus- 
tained. The conviction was under the 
Excise Act, and the offence charged was 
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being 'in possession of illicitly distilled 
liquor, In the first place there is nothing 
in the record to establish the point that 
the witnesses do not come from the same 
locality. In the second place, even if they 
did not, we are unable to see how that fact 
by itself would entitle the petitioner to an 
acquittal]. Ocnviction or acquittal depends 
upon the credibility of the witnesses ag 
assessed by the Court and not on the 
question whether their presence on the 
scene of the alleged offence was in accorde 
ance with a particular legal procedure. 
This Rule must accordingly be discharged. 
The petitioner must surrender to his bail 
and serve out the remainder of his sen- 
tence, 

Henderson, J.—I agree. In my opinion 
the ground on which this Rule was obtained 
is fallacious. The failure to comply with 
the provisions regulating searches may 
cast doubt upon the bona fides of the 
officers conducting the search. But when 
once the evidence’ has been believed, it is 
obviously no defence to say that the evi- 
dence was obtained in an irregular manner, 
There is nothing in the Jaw which makes 
euch evidence inadmissible. 


8, Rule discharged. 


MADRAS HIGH GOURT 

Orimival Miscellaneous Petition No, 135 

of 1939 
April 6, 1939 
Laksymana Rao, J, 
In re K. V. LAKSHMANA RAO 
_ AND ANOTEER—PETITIONERS. 

Criminal Procedure Code(Act V of 1898), ss, 561-A, 
¥67—Disparaging remarka—Hapunging of, from 
jr.dgment. 

Disparaging remarks made against a person not 
before the Court and unwarranted. by evidence or 
made against a witness without affording him any 
opportunity to offer explanation, should be expung- 
ed from the judgment. 


Or, Mise. P. for issuing order expunging 
remarks made against petitioner by the 
Sessions Judge, Bellary Division, in Oage 
No. 30 of 1938. 


Messrs. B. Sitarama Rao and A. Gopala» 
charlu, for the Petitioners. 

Mr. K, Venkataraghavachari, 
Orown. 


Order.—This is an application to expunge 
the remarks made against the petitioners 
by the Sessions Judge of Bellary in bis 
judgment in Sessions Case No, 30 of 1938 
and the facts are Correctly stated in the 


for the 
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affidavits filed in support of the application.. 


The petitioners are Registered Account= . 


ants and Auditors practising at Banglore 
and Bellary, respectively, and they had no 
concern with the formation or incorporation 
of the Hospet Sugar Mills by the accused. 
The company commenced business on a- 
certificate granted on November 14, 1933, 
and the statutory meeting had to be held’ 
within six months from that.date, A statu- 
tory report certified by the Auditor of the 
Company had to be placed before the meete. 
ing and the accounts had to be submitted: 
for their audit. The accounts were not 
maintained in proper book form and accuse - 
ed No.1 approached the second petitioner 
in January, 1934, to recommend somebody ` 
to write up the accounts. The second. 
petitioner recommended P. W. No, 8 who. 
had passed the Book-keeping, Lower Grade - 
Examination and the rough cash book and - 


ledger were written by him from the share _ 


applications, vouchers and 
furnished by accused No. 1. The second ; 
petitioner merely supervised his work and 
there is no warrant for holding that he 
brought into existence minutes of meeting : 
not held and materials which did not exist. 


information 


Further, the second petitioner was not: 


before the Court and it was rightly conced- 
ed thatthe remarks made against him in 
para. 34 of the 
expunged, 


The first petitioner wes employed on/’ 


May 17,1934, to prepare the fair cash book’. 
and ledger to be submitted to the Auditcrs, 


and the rough cash book, ledger and records : 


specified in Ex. 88-1, were furnished to 


him, The preparation of fair books. is . 
admitted to be permissible, and Ex, S8-2, . 
the telegram of May 21, 1934, was sent by. 


accused No, lin reply to Ex. 88 10, the 
letter of the first petitioner of May 20, 1934. 
that it would take some time to prepare the 
fair cash book and ledger in proper torm. 
The fair cash book and ledger were prepar- 
ed subsequently from the materials furnish- 


ed to the first petitioner and they were not. 


of Rs. 50,500 towards allotment 
money and payment 
Thakore and Co. 

tions and other records furnished to the 
first petitioner show collection of Rs. 50,000 
towards share money, and the payment of 


Rs. 59,000 is found in the rough cash book, . 
It was not borre out by invoices or receipt - 


of goods, and the first petiticner pointed 
out in Hx. SS-3 his letter of June 9, 1934, 
that in the absence of ‘invoices and 


judgment should be. | 


impugned except as to the alleged collection - 

and share. æ 
of Rs. 59,000 toz” 

The share applica- - 


receipt 


á 






a 


b 
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of goods the payment would have to be 
shown as a personal debit tothe party, So 
he did what he should as an accountant, 
and it was not suggested to him that the 
receipts produced by accused No, 1 in 1935, 
were prepared at his instance. It was not 
put tohim that he had any hand in the 
preparation cf the rough books or minutes 
of the meeting, and the remarks in paras 
19 and 31ofthe judgment were made 
without affording any opportunity to him 
to offer his explanation. The petition is 
therefore allowed and the remarks made 
against the petitioners in p:ras. 19 
and 34 are expunged. 


N. 8. Petition allowed, 





NAGPUR HIGH COURT 
Civil Revision Appliceticn No. 408 of 1938 
August 31, 1939 


Groer, J. 
JANI AND oTHBRS— APPLICANTS 
versus 


SONI ano CTAERS— OPPOBITR PARTY. 

Civil Procedure Code {Act V of 1908, O. XVII, 
r. 1—Order imposing penalty of case being dismissed 
in case plaintiff fails to pay adjournment costs, 
legality. | 

An order imposing the penalty of the case being 
dismissed in case the plaintiff fails to pay costs of 
adjournment is one clearly within the competence of 
the Court under O. XVII, r. 1. 86 Ind. Oas. 862 (1) 
and 79 Ind. Cas. 123 .2), relied cn. 


C. R. App. of the order of the Oourt of 
the Subordinate Judge. Second Olass, 
Morsi, dated January 28, 1938. 


Mr, J. R Mudholkar, for the Applicants, 
Mr. R. S. Dabir, for the Opposite Party, 


Order.—On January 11, 1932, the Court 
granted an adjournment to the plaintiffs 
for filing a written statement subject to 
their paying Rs. 10 adjournment costs bee 
fore the next hearing. It was laid down 
that the failure to pay the costs would 
bring about. the -dismissal of the suit. At 
the next hearing costs were not paid, and 
plaintiffs were given time as a last chance 
till January 28, 1938, for doing this. Os 
that date one of the plaintiffs was present 
with their Pleader, but costs were not paid; 
so the lower Court enforced its order and 
dismissed the suit. 

In revision it is first of all contended 
for plaintiffs that their failure to pay costs 
was due to the regligence of their agent. 
There is no mention of the agent in these 
crder-sheels, and: I cannot go teyond the 
record. The plaintifis must be responsible 
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for their agent's default, if any, but it ig 
ratber curious that although one plain'iff 
was present on January 28, 1938, there 
is no mention of sucha plea having been 
taken or of any offer to pay costs even then, 

The application, however, is pressed on 
the ground that the lower Court could have 
acted only under O. XVII, r. 3, Civil P., C., 
which does not allow a case to be dismissed, 
the penalty being that it should be decided 
forthwith, when the plaintiffs would have 
had a right of appeal. The lower Court 
did not at the time specify under what 
order it was acting, but subsequently de- 
cided that it must have been under O. XVII, 
r. l, Civil P.O. It was certainly possible 
for the Court to act under this order, and 
it must be assumed in the circumstances 
that it did so. 

The further point then is whether dis- 
missal of the suit can follow as a cone 
sequence of disobedience of an order under 
O. XVII, r. 1. Suber. (2) reads: 

“In every such cage the Oourt shall fix a day for 
the further henring of the suit, and may make such. 
order as it thinks fit with respect to the costs 
occasioned by the adjournment.” 

The words “may make such orders as it 
thinks fit” are surely sufficiently wide to 
cover a condition to be imposed as 
a penalty if the costs are not paid. It 
is a salutary practice to impose such con- 
ditions so that parties may know where they 
stand so that there should be some compul- 
sion on them to obsy such orders of the 
Court, I haye held in a previous revision 
(Babulal v. Hazarilal, C. R. No, 293 of 1938) 
that dismissal of a suit can take place 
under O. XVII, r. 1, Oivil P. 0., and there 
is authority for this also in Kast Indian 
Railway Company v. Jit Mal Kallu Mal 
(1) in which it was held that an order 
imposing the penalty of the defence being 
struck off in case defendant failed to pay 
costs of adjournment was one clearly 
within the competence of the Court under 
O. XVII, r. 1. In Ayodhyaprasad v. 
Secretary of State (2), Kinkhede, A. J. O. 
held that O. XVII, r. 1, should be liberally 
construed, particularly as there is latitude 
given to the trial Court to make any such 
orders as it thinks fit in lieu of an order 
of dismissal. This, too, implies that an order 
of dismissal can be made. If it can be 
made, it c-n certainly be carried out, and. 


O. XVII, r. 1, cannot be restricted by 
O. XVII, r. 3. 
I must hold, therefore, that there is 


(1) 47A 538; 86 Ind. Cas, 862; 23 ALJ 212; LR 6 
A 212 Civ; A IR 1995 All. 260. 
(2) A I R 1924 Nag, 298; 79 Ind. Oas. 123, 
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no force in revision-application, which is 
dismissed with costs. Counsel's fee Rs, 10. 


D. Application dismissed. 





MADRAS HIGH COURT 
| Full Bench 
Second Appeal No. 149 of 1936 
October £0, 1939 
Leac#, O. J., KRISHNASW MI AYYANGAR AND 

SOMAYYA, JJ, 

RAMASUBRAMANYA PATTAR— 
APPELLANT 


versus 
KARIMBIL PATI AND otarrs— 
; RESPONDENTS 

Civil Procedure Code‘Act V of 1908), O. XX,rr. 12, 
12 (3) (Mad.)—R. 12, interpretation of — Application 
for ascertainment of mesne profits, necessity of—Such 
application if made, whether governed by Art. 181, 
Limitation Act (IX of 1908) — Direction in r. 12 (3), 
if applies where Appellate Court decides to conduct 
enquiry itself—“Application” inr. 12 (3), meaning — 
Appellate Court directing Court of first instance to 
inquire into mesne profits—Procedure to be followed 
subsequently, stated. 
- Rule 12, O. XX, Oivil P. O., does not contemplate 
an application being made for theascertainment of 
mesne profits and jif an application is made, it is not 
anapplication governed by Art. 181, Lim. Act, as it 
cannot be regarded as an application in execution, 
but as a part of the suit itself. The fact thatthe 
decree-holder thinks it advisable to move the Court 
tocommencethe inquiry does not ‘mean that he ig 
making an application within the purview of Art, 181. 
Whenever he moves the Oourt, the Court is hound by 
the rule to inquire and grant the decree-holder a 


final decree. In such circumstances the application ` 


ig merely in the nature of a reminder of 

still to be done, 164 Ind, Cas, 670 

109 ‘Ind. Oas. 528 ‘1), not approved. 
[Case-law relied on.] 

‘The direction contained in the words in O. XX, 
r, 12 (3) that “in every case the Court of first instance 
shall, on the application of the decree-holder, inquire 
and pass a final decree” cannot apply ina case where 
the Appellate Oourt has decided to conduct the in- 
quiry itself. Bub-rule (3) does not say that the Ap- 
pellate Court shall remand the case tothe trial 
Court ; it says thatit may do so. Those words must 
necessarily be subject to this limitation, irrespective 
of any other limitation. The word “application” in 
sub-r, (3) should be read as meaning a motion entire- 
ly free from the mischief of Art. 181, Lim. Act [p. 
476, col. 2. . < 

On an eae Court directinga Court of first 
instance to make aninquiry into mesne profits, the 
proper course for the Court of first instance to adopt 
-on receipt of the record fromthe Appellate Court is 
to fix a date for the appearance of the parties. Ifthe 
decree-holder does not appear, the Court of first 
-instance has no right to pass a final decree depriving 
him ofthe mesne profits awarded by the appellate 
decree, but should adjourn the matter sine die. 81 Ind. 

Oas. 747 (8), relied on. 


"BA. against the decree of the District 
Court, South Kanara, in A. 8. No. 327 
of 1934. 


what is 
(2), Overruled, 


_ 
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Mr. P. Govinda Menon, for the Appellant. 
Mr, K. Vittal Rao, for the Respondents, ' 


Leach, C.J.—In 1926 the (respondents 
filed a suit in the Court of the- District 
Munsif of Kasargod for the recovery of 
possession of several items of immovable 
property and for the payment of mesne 
profits. By a decree dated December 
2, 1927, the District Munsif dismissed the 
suit. An appeal was then filed to the Court 
of the District Judge of South Kanara, 
The District Judge held that the respondents 
were entitled to recover possession of one 
of the items of property. In respect of that 
item he directed the trial Court to hold an 
inquiry as to past and future mesne profits 
and to pass a decrée accordingly. The 
order of the District Judge was passed on 
November 6, 1930. On March 30, 1934, the 
respondents applied to the trial Court.to 
ascertain the mesne profits from October 
31, 1925, the date on which the appellant 
became possessed of the property, to May 
23, 1932, when he surrendered possession 
to the respondents in pursuance of the 
decree of tte District Court. The District 
Munsif teld an inquiry and found that 
there was due to the - respondents 
Rs. 1,173*1-7, which he directed the appel- 
lant to pay to them. The appellant filed 
an appeal before the District Judge and 
urged that the application was barred under 
Art. 181 of Sch. TI, Limi. Act. The District 
Judge rejected the contention raised by the 
appellant that the application was barred 
by the Jaw of limitation. The contention 
was that inasmuch as more than three 
years had elapsed between the date of 
the District Court's -decree and the date 
of the filing of the application, Art. 18], 
Lim, Act. applied. The District Munsif’s 
finding on the amount of mesne profits was 
confirmed and the appeal dismissed. This 
second appeal is the result and it has been 
placed before this Full Bench as there is 
a conflict of authority. Order XX, f. 12, as 
it appears in the Oivil P. O. reads :as 
follows: 

“(D Where a suit is for the recovery of possession 
of immovable property and for rent or mesne 
profits, the Court may passa decree 

(a) forthe possession ofthe property ; 

(b) for the rent or mesne profits which have ac- 
crued on the property during a period prior to 
the institution of the suit or directing an inquiry 
asto such rent or mesne profits; 

(e, directing an inquiry as to rent or mesne 
profits from the institution of the suit until— 

(i) the delivery of possession to the decree-holder, 

(tt) the relinquishment of possession by the judg- 


ment-debtor with notice to the decree-holder through 
the Court, ` 


1940 


or (iii) the expiration of three years from the 
date of the decree, whichever event first occurs, 

(2) Where an inquiry is directed under cl. (b) 
or cl.(c), a final decree inrespect of the rent or 
mesne profits shall be passed in accordance with 
the result of such inquiry.” 

In 1911 this Court added tor. 12 a third 
suberule which is in these terms: 

‘Where an Appellate Court directs such an in- 
quiry, it may direct the Oourt of first instance 
to make the inquiry; and in every case the Court of 
first instance shall, on the application of the decree- 
holder, inquire and pass the final decree.” 

It is said that as the result of the addi- 
tion of sub-r. (3) it is now obligatory on a 

‘decree-holder to file an application asking 
for an inquiry into mesne profits and for 
the passing of a final decree, and that 
Art. 181, Lim. Act, requires such an appli- 
cation to be made witbin three years of the 
preliminary decree. 

In Timmaraju v, Narasimha Raju (1) 
Jackson and Srinivasa Ayyangar, JJ. 
expressed divergent opinions on this quese 
tion. The facte there were these. A decree 
‘for possession with mesne profits was passed 
on February 3, 1919, by an Appellate Court, 
On November 30, 1921, the plaintiff applied 
to the trial Court for an order determining 
-the mesne profits. He paid batta, but 
service of the notice was not effected, and, 
on his failure to pay additional batta, 
the application was dismissed, On Decem- 
ber 6, 1922, more than three years after 
the date of the Appellate Oourt’s decree, 
he applied again for an inquiry into the 
queston of the amount of the mesne profits, 
Jackson, J., was of the opinion that the 
application of December 6, 1922, was an 
application within the scope of Art. 181, 
Lim. Act, and having been filed three years 
after the decree, was time-barred, but he 
considered that the plaintiff could rely on 
his application of November 380, 1921, on 
the ground that the Court should not have 
dismissed that application unless in doing 
soit expressly stated that it was acting in 
-accordance with the inherent powers 
reserved by s. 151, Civil P. O. Srinivasa 
Ayyangar, J. agreed that the application 
was not barred by the law of limitation, 
but based his decision on firmer ground, 
mamely, that the suit must be regarded as 
pending until a final decrees was passed. 
He considered that the ruleemaking authori- 
ty intended by adding sub-r. (3) tor. 12 
that the inquiry should always be ordered 
on the application of the decree-holder for 
the ascertainment of mesne profits, but he 
wasnot satisfied that the language of the 


(1) 54 M L J 665; 109 Ind Oas. 528; A I R 1928 Mad. 
522; (1928) .M W N 222; 28 L W 152. 
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sub-rule was sufficiently apt for that pur- 
pose. In other words as the rule stood, an 
application could be made for the ascertain- 
ment of mesne profits at any time before 
the passing of the final decree, because the 
suit was pending until a final decree was 
passed. 

In Rama Rao v. Sreeramamurthi (2) 
Beasley, C. J., and Stodart, J. accepted the 
opinion expressed by Jackson, J. in Time 
maraju v. Narasimharaju (1) that where 
an application is filed for the ascertainment 
of mesne profits, it falls within Art. 181 of 
Lim. Act. Beasley, O. J. and Stodart, J. 
delivered separate judgments and although 
in the judgment of the learned Ohief Jus- 
tice no reference is made to the question, 
inasmuch as in his judgment Stodart, J. 
said: “we are clearly of opinion that Art. 181 
applies” it must be taken that the learned 
Chief Justice concurred in the decision 
of Stodart, J. on the point. 

In the course of the arguments in the 
present case, the Court has been informed 
that no other High Court has made the 
addition which this Court has made to 
r.12. The High Courts which have con- 
sidered the question of the wording of r. 12 
as jt stands in the Code have decided that 
the rule does not contemplate an applica- 
tion being made for the accertainment of 
mesne profits aud if an application is made 
it is not an application governed by Art. 
181, as it cannot be regarded as an applica- 
tion in execution, but as a part of the suit 
itself: See Harakhpan Missir v.J agdes Missir 
(3), Bhatu Ram Modi V. Fogal Rami4), Kama- 
khya Narayan Singh v. Akloo Singh (5), 
Shanker Appaji v. Gangaram Bapuji (6, 
and Narain Das v. Bhagwati Prasad (7). 
It has not been suggested that these deci- 
sions have misconstrued r. 12 as it stands in 
the Code, nor could it with reason be sug- 
gested, Rule 12 unamended provides that 
where an order is passed directing an in- 
quiry as to mesne profits, a final decree 
shall be passed in accordance with the 
result of such inquiry. The fact that the 
decree-holder thinks it advisable to move 
the Court to commence the inquiry does 

(2}71M L J 388;164 Ind. Qas. 670; A I R 1936 Mad, 
801: (1936) M W N 575; 9 R M 162; 44 L W 486. 

(3) 4 Pat. 57; 84 Ind, Oas. 272; A I R 1924 Pat. 781; 
5 PL T 626. 

(4) 5 Pat. 223; 92 Ind. Oas 629. AIR 1928 Pat. 141; 
7PLT 340. 

(5) 8 Pat. 482; 117 Ind. Oas. 847; A I R 1929 Pat. 
368; 10 P L T 762; Ind. Rul, (1929) Pat. 455. 

(6) 52 B 360; 109 Ind. Oas. 734; A IR 1928 Bom, 
236; 30 Bom. L R 503. . 

(7) (1934) AL J 86; 151 Ind. Oas. 755; A I R 1934 
All. 465; 7 R A 202. 
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not mean that he is making an application 
within the purview of Art. 181. Whenever 
he moves the Court, the Court is bound by 
the rule to inquire and grant the decree- 
holder a final decree. In such circume 
stances the application is merely in the 
nature of a reminder of what is still to be 
done. 

Now does the addition of suber. (3) make 
any difference? For the appellant it is 
said thet the words “in every case the 
Court of first instance shall, on the applica- 
tion of the decree-holder inquire and passa 
final decree” have the effect of making an 
application necessary even where there has 
been noappeal. This direction obviously 
cannot apply in a case where the Appellate 
Court has decided to conduct the inquiry 
itself, Sub-rule (8) does not say that the 


Appellate Court shall remand the case to. 


the trial Court; it says that it may do so. It 
may very well be that the Appellate Court 
considers that the inquiry should take place 
under its own immediate supervision and 
if it does so obviously, an application to the 
Court of first insiance for an inquiry | and 
the passing of afinal decree will not lie, 
The words and in every case the Oourt of 
first instance shall on the application of 
the decree-holder, inquire and pass a final 
decree” must necessarily be subject to this 
limitation, irrespective of any otLer limi- 
tation. 

I cannot be persuaded to think that in 
adding this clause the ruleemaking authori- 
ty had in mind an application falling within 
Art.181. In the first place, it would be 
contrary to the provisions of sub-r. (2), In 
the second place, it would put the litigant 
who is successful in the Appellate Court in 
a worse position than a successful litigant 
in the Oourt of first instance. Srinivasa 
Ayyangar, J., in Timmaraju v. Narasimha 
Raju (1), thought that the rule-making 
authority had in mind an applicaticn to 
which Art. 181 applied, 
result of the use of inappropriate words, it 
had not carried its intention into effect. 
The intention must be gathered from the 
words used, and reading r.12 as it stands 
amended, it seems tame that the in‘enticn 
was to obviate the neccesity of the decree- 
holder having to move the Appellate Court 
to pass & final decree after an inquiry into 
mesne profits made by the Oourt of first 
instance at'the direction of the Appellate 
Court. Certainly sub-rule (3) might have 
been more happily expressed, but I am 
not:prepared to read -the word “application” 
as meaning an application falling: within 
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Art. 181. Before the addition to the rule 
was made a person who obtained’ a prelime' 
inary. decree, whether in the trial Court or 
on appeal, had the right toa final deeree: on: 
mesne profits being ascertained, irrespecs 
tive of time. To take away a right the 
words used for the purpose must leave no 
doubt as to the intention. That is- certainly 
not the case here, and. I consider that the 
word “application” in sub-r. (3) should: be 
read as meaning a motion entirely free 
from the mischief of Art. 181. 

On an Appellate Court directing a Oourt' 
of first instance to make an inquiry into 
mesne profits, the proper course for tke 
Court of first instance to adopt on receipt 
of the record from the Appellate Court is to. 
fix a date for the appearance of the parties. 
If the decree-holder des not appear, thei 
Court of first instance has no right to pass 
a final decree depriving: him of the mesne: 
profits awarded by the appellate deeree, 
but should adjourn the matter sine die, a 
course which the Privy Council approved of 
in Lachmi Narain Marwari v. Balmukund 
Marwari (8). In that casethe Patna High’ 
Court on appeal made an order for a parti» 
tion upon certain terms and remitted the 
case to the Court below for disposal under’ 
the decree. The plaintiff did not appear on: 
the date fixed by the Subordinate Judge 
and the suit was dismi-sed. “I'neir Lord- 
ships pointed out that the plaintiff was put: 
into an intoJerable position, not being able 
to goon with his suit and yet not in a 
position to bring a fresh suit. Their 
Lordships were fully sensible of the neces-: 
sity of leaving Judges in India with ample. 
power of disclpline, and means to check: 
neglect and delay, but they said that a proe 
per order in a case like the one before them: 
would be an order adjourning the proceeds 
ings sine die with liberty to the plaintiff 
to restore the suit to the list on payment of 
all coats and court-fees (if any) thrown 
away. I do not read sub-r(3) as an attempt: 
to place asuitin which there has been: 
a decree for possession with mesne profits 
to be ascertained on a different baris. At 
the same time Iconsider that the attention: 
of the Rule Committee should be called: to 
sub-r. (3) with a view to its being framed in’ 
a manner which will leave no scope for any 
misunderstanding. The appeal fails and! 
is dismigsed with costs. 

N.-B. Appeal dismissed, 

(8: 4 Pat. 6l; 8] Ind. Cas. 747; A IR 1924 P O 198; 
51 IA $21; 35MLT 14347 M L J441; 20 L W 491; 
(0924M W N707:100& AI R 1033;5PLT 623; 
22-A L-1.f90: 28 Bom. L R 1129; 40 0OLJ 439: LL R5 
A (P O, 171;29 O W N 391: 1 O W.N 629 (P 0). ; 


ea 


+ 


1946 


BOMBAY HIGH COURT 
‘Oriminal Revision Application Nu. 267 of 
1939 


August 30, i439 
Beaumont, O. J. AND SEN, J. 
In re ARDESHIR PHIROZSHAW 


MUHKZBAN —PRTITIONER 

Criminal Procedure Code (Act V of 1898), ss. 435, 
144— Revision after cancellation of order under s. 144, 
maintainability of —Provisions of 8. 144 (4), if bar 
to such application ~—Reatreitton under s. 144, limits 
of —Delegation of power in this respect by Magistrate 
to another officer. : 

It frequently happens that the High Oourt is called 
upon under s. 435, Orimioal P. O.to revise an order 
of conviction after the sentence passed by the con- 
victing Court has expired. It is open to this Court, 
if it thinks that an order under s. 144 ought never to 
have been made, to set it aside, although before that 
action can be taken, the order may have ceased to be 
in operation. 

' Whe:ea partof the order had been rescinded by 
the Magistrate before there was time to make any 
application to him, the fact that the petitioner did not 
avail himself of the remedy under s. 144 (4) is no 


Zround fcr refusal to interfere in revision by the ' 


High Court. 

In a country which enjoys liberty of the press, a 
person isentitled in his newspaper to publish any 
hews, and make any comments, which he chooses, 
proviled that he does not infringe any provision of 
law. <A Magistrate acting under s. 14) may no doubt 


restrict that liberty. But he should only do so if . 


the facts clearly make such restriction necessary in 
the public interest, and he shouldnot impose any 
restriction which goes beyond the requirements of the 
CAB. 

`. Magistrate forbidding under s. l44a newspaper 
from publishing certain news, must say in precise 


-and definite language what ıt isthat heis directing 


the person to abstain from doing by the order made 
under 8. 144, andto say that he isto refrain from 
ding something which a third party does not ap- 
prove:is not an order which complies with the section. 
It-is forthe Magistrate himself, and not for the 
Public Relations Officer to say what isthe character 
of the publication which is forbidden. The delega- 
tion of his discretion to another officer is illegal, 


Or. R. App. from an order of the Chief 
Presidency Magistrate, Bumbay. 


= Bir Chimanlal Setaluad and Mr. R.J. 
Kolah, for the Petitioaer. 


Mr. M. C. Setalvad (Advocate-General), 
‘and Mr. R. A. Jahagirdar (uovt. Pleader), 
for the-Crown. 


Beaumont, C..J.—The facts which give 
rise to this revision application are that on 
August | last, a riot took place in the city 
‘of Bombay, and the Ohief Presidency 
Magistrate made an order wader s. 144, 
‘Criminal P. O., directed against the present 
‘applicant, the editor, printer and publisher 
‘of; the Jam-e-Jamshed newspaper. The 


- order -consisted of two parts, and I will 


Sefer ‘to it in detail in a moment. On 
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August 3, the learned Magistrate cancelled 
the first part of the order. On August 7, 
this petition was presented, and on August 9, 
the learned Magistrate cancelled the second 
of the order. Ths learned Advocate-General 
has argued as preliminary points, first, that 
this Oourt cannot interfere in revision 
because there is no order to revise, the 
order having been cancelled. But that, in 
my opinion, is not a point of any substance. 
It frequently happens that this Court is 
called upon to revise an order of conviction 
after the sentence passed by the convicting 
Court has expired. It is open to this Oourt, 
if it thinks that an order ought never to 
have been made, to set it aside, although 
before that action can be taken, the order 
may have ceased to be in operation. Asa 
second preliminary point, it is argued that 
the applicant ought to have approched the 
Magistrate to set aside the order before 
approaching this Court in revision. The 
order was made ex parte, and under sub- 
ss. (4) and (4) of s. 144, Oriminal P. O., the 
applicant could have applied to the Magis- 
It may be that 
in some cases this Court would decline to 
interfere in revision if no application had 
been made to the Magistrate, but there 
was an obvious difficulty in this case seeing 
that a part of the order had been rescinded 
by the Magistrate before there was time 
to make any application to him, The only 
Court which was in 84 position to set the 
order aside altogther was this Oourt. In 
my opinion there is no substancein either 
of the preliminary objestions, 


Coming now to the merits, the order of 
August l, recites that a riot had occurred 
in connection with a procession led by Sir 
Ourrimbhoy Ebrahim as a protest against 
the Urban Immovable Property Tax and 
attacks were made by some of the proces- 
sionists on the Police. Then it goes on, 
“Whereas there is sufficient ground for 
apprehending that unauthorized reports, 
News, comments and articles relating thereto 
are likely to lead to danger to human life 
and safety and to lead to further rots, 
affrays and disturbances of public trane 
quillity,” and then the Chief Presidency 
Magistrate states ; 

SANTA E P aiter due and careful inquiry I am of 
opinion that there is sufficient ground for proceeding 
under s. 144, Oriminal P. O., and that immediate 
prevention and speedy remedy is desirable,”’ 
then the operative part of the order 
directs the applicant to abstain for a period 
of two months from the date of the service 
of the order from publishing any news, 
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articles or comments relating to the follow- 
ing matters except such news, articles or 
comments as have been previously approv- 
ed of by Mr. E. Iyer, Public Relations 
Officer to the Govt. of Bombay, and certi- 
fied by him to be fit for such publications : 

“(a) The riot which occurred in the Oity of Bombay 
on August 1, 1939, or any other riots which have 
occurred or may occur within the said period of two 
months aforesaid ; 

(b) Any agitation or protests against the Urban 
Immovable Property Tax.” 

The first objection taken to the order is 
thatit does not state, as it must do under 
s. 144, the material facts of the case, and 
Isee no answer to that objection. The 
only fact which is stated is that a riot had 
occurred in connection with a procession 
protesting against the Urban Immovable 
Property Tax. The procession taken out 
as a protest against this particular tax was 
lawful in its inception, and there is nothing 
to show why the procession became riotous 
and in particular, no connection is shown 
between the riotous behaviour of the proe 
cession and the applicant’s newspaper. 
There is no allegation that the applicant's 
newspaper has ever made any unfair come 
ments in relation to the tax in question, or 
that it has ever advocated violent or 
unlawful conduct. Evidence has been put 
in, in support of this application that the 
newspaper in question has been in circula» 
tion in Bombay for over one hundred 
years, that itis published in Gujrathi and 
circulates mainly among Parsis; and that 
although it has been a severe critic of 
Govt.’s prohibition policy and the Urban 
Immovable Property Tax, it has never 
printed or published anything which can 
be treated ‘as incitement to rioting or 
violence, and that it has never been pros 
ceeded against by Govt. under any of the 
laws applicable to newspapers. The learne 
ed Ohief Presidency Magistrate under 
s. 441, Criminal P. O., has made a statement 
to us of his reasons for passing the order, 
He says that the order was passed at a 
time when there wus rioting in the city, 
and no doubt it is difficult in such circum- 
stances to frame an order in very exact 
terms, and I appreciate that a Magistrate 
may easily, in such circumstances, go further 
than he would have gone in calmer 
moments, But in that statement he gives 
absolutely no reason why he decided to 
proceed against this particular paper, rather 
than against other papers. All he says 
is that after due and careful inquiry about 
the newspapers that were likely to publish 
such objectionable matters of such a 
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character as might lead to riots he decided 
to issue his order. Nor does he attempt to 
answer the evidence which has been put 
in on behalf of the applicant, and which was 
available when he made his statement, or 
to show what connection there was between 
this paper and the riotous conduct of the 
assembly on August 1. 


The order has been attacked on a good 
As we do not know 


many other grounds, 
the facts on which it was based, we cannot 
say whether they justified the order, but I 
think that it would require very strong 
facts to justify such an order as wae made 
in this case, particularly the second part 
of it which prohibits any protests against 
the property tax except such as are passed 
by the Public Relations Officer. 

Prima facie, in a country which enjoys 
liberty of the press, the applicant is entitled 
in hisnewspaper to publish any news, and 
make any comments, which he chooses, 
provided that he does not infringe any 
provision of law, A Magistrate acting 
under s.144 may no doubt restrict that 
liberty. But be should only do so if the 
facts clearly make such restriction neces- 
sary in the public interest, and he should 
not impose any restriction which goes 
beyond the requirements of the case. To 
prevent any protest against the property 
tax for two months and to prevent publicae 
tion of news relating not only to the 
particular riot, but to any past riots and 
any future riots which may take place 
within the next two months are strong 
measures and require cogent facts to justify 
them. Nor am I particularly impressed 
with the expediency of introducing into a 
judical order of this kind the device of 
turning the Public Relations Officer into 
a sort of press censor. The Public Relations 
Officer seems to have been brought into 
existence by a resolution of the Govt. of 
Bombay passed in October, 1938, so that 
it is a new office, and the resolution defines 
his functions and duties in terms which I 
may perhaps paraphrase, as being to 
advertise the benevolent activities of Govt, 


My only official experience of the Officer . 


up to date has been that [received an order 
from him directing me to take part in & 
political demonstration on August l, t. es, 
the very day on which the riot which 


occasioned the order in this case took place. | 


It istrue that I received the order about 
a week after the procession had taken 
place, but it is within my knowledge that 
certain Judges of the High Court received 
a similar order on or before August l, | 


>; 


€ 
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must confess that a public official, who 
knows so little about constitutional pro- 
prieties as to imagine that Judges are to 
be ordered by himself or anybody else to 
take part in any political demonstration, is 
not one on whose discretion I think a Magie- 
trate can safely rely, 

That brings me to another definite 1)legae- 
lity in this order, which is that the learned 
Ohief Presidency Magistrate has delegated 
to the Public Relations Officer a discretion 
which he ought to have exercised himself. 
The learned Magistrate ought to have said 
in precise and definite language what it 


was that he was directing the applicant to’ 


abstain from doing by the order made under 
s. 144, andin my opinion to say that the 
applicant was to refrain from doing somes 
thing whicha third party did not approve 
was not an order which complied with the 
section, It is for the Magistrate himself, 
and not for the Public Relations Officer to 
say what is the character of the publication 
which is forbidden. In my opinion the 
order made by the learned Chief Presidency 
Magistrate on August 1 is not one which 
falls within the terms of s. 144, and must 
be set aside. 


Sen, J.—I agree. 
D. Order set aside. 


MADRAS HIGH COURT 
Referred Trial No. 107 and Oriminal Appeal 
No. 439 of 1939 
October 17, 1939 
BUEN AND Stopart, JJ. 

In re NAINAMUTHU KANNAPPAN— 
ACOUSED 

Criminal Procedure Code (Act V of 1898), 9. 164 
—Conjfession of murder made by accused to Magie- 
trate not investigating case—If falls under s. 164— 
Admissibility—Penal Code (Act XLV of 
ss. 300, Hacep. 5, 302—Accused killing deceased wit 
his own consent—Offence held, culpable homicide and 
not murder. 

Statement made by an accused that he had killed 
the deceased and describing the Circumstances of 
the crime to the Magistrate when he was not in- 
vestigating the case or any of the facts connected 
with the case does not fall under s. 164, Oriminal 
P. O, and is admissible in evidence though not 
recorded after observing the formalities prescribed 
by s. 164. 163 Ind, Oas. 881 (1), distinguished, 

The accused andthe deceased who was his con- 
cubine were on affectionate terms and there was no 
motive whatever for the accused to encompass the 
death of the deceased. In his confession to the 
Magistrate, the accused stated that he killed the 


_ deceased at her own request and with her glad 


consent ; 
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Held, that the offence amounted to culpable 


homicide not amounting to murder, 

Refd. T, and Or. A. referred by the 
Sessions Court, Coimbatore Division, dated 
August 11, 1939, 


Mr. M. C. Sridharan, for the Accused. 
The Public Prosecutor, for the Crown, 


stodart, J—The appellant has been 
convicted of murdering Palaniamwal, his 
concubine, a woman of 30 years, and sene 
tenced to death subject to the confirmation 
of this Court, There can be no doubt about 
the facts of this case. The parties are Adje 
Dravidas. The accused was a married man 
and he had been keeping the deceased as a 
F; . 
No. 2, his wife, lived with ker parents in a 
house adjoining that in which the accused 
and the deceased lived. Some 4 or 5 
months befcre tke crime, the accused and 
his wife removed to another residence, 
namely a shed in a garden belonging to 
P. W. No. 3. This removal wag in 
order t> put a stop to the scandal of 


the accused living with bis concubine 
while the accused's wife lived in 
a separate house. But even after 


this change of residence, the deceased 
used to visit the accused and even to spend 
the night withhim in the new house. The 
accused’s parents tried to put a stop to 
this conduct and complained to the owner 
of the garden with a view to pressure being 
brought to bear upon the accused: that 
was the state of affairs at the time the 
deceased was killed. 

On the night of February 13 thig year, 
the deceased was in the accused's house 
and had her food there. Appellant and 
deceased then went to a tope which is close 
by and lay down to sleep in front of the 
shed occupied by P. W. No, 4 and her 
son P. W. No.5. P. W. No. 5, waking in 
the morning and going out to work, saw 
the accused and the deceased lying asleep. 
That was in the early morning, A little 
later, according to P, W. No. 2, the wife 
of the accused, the accused returned to his 
own hut and asked for a drink of water 
which P. W. No. 2 gaveto him. He then 
left after telling P. W. No. 2 that he was 
going to the Pollachi Oourt “to tell every- 
thing there in person.” P, W. No. 9, the 
Joint Magistrate of Pollachi, proves that 
the accused appeared before him at 11-30 
in the morning of February 14, and made 
a statement tohim that he had killed the 
deceased and describing the circumstances 
of the crime. P. W. No. ¥ took down the 
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statement in writing and that is Ex. 0. 
The accused’ then went back to the village 
accompanied by the (Circle Inspector of 
Police and took him to a place in the tope 
50 yards from the hut of P. Ws. Nos. 4 
and 5, The body was there ia a hollow 
of the ground covered over with cocoanut 
leaves. The accused had already told the 
Joint Magistrate that he had covered 
the body with a ihatti. The cause of death 
wasa cuton the neck which cut through 
the spinal cord and also involved the 
trachea and the large blood vessels on 
either side of the neck. There is also 
evidence about the weapon with which 
the throat of the deceased woman was cut. 
P. W. No. 5 had purchased an aruval from 
the accused, 5 cr 6 months before this 
crime and he kept this aruval in his hut 
in the cocoanut tope. On the morning of 
the crime it was missing from tbe Lut and 
the accused produced it from Lis own 
but. 
' It is urged upon us by the learned Ocun- 
sel for the appellant that the statement 
made by the appellant to the Joint Magis- 
trate, P. W, No. 9, was improperly admitted 
in evidence. Learned Counse: argues that 
this was a statement made under s. 164, 
Criminal P. C., and ginceit was not recorded 
after observing the fcrmalities prescribed 
by that section, it should not have been 
put in evidence. We think that that objec- 
tion would be just ifthe Magistrate had 
been investigating the case but he was not 
investigating the case or any of the facts 
connected with the case. On the contrary, 
this information given by the accused was 
itself the first information of the crime, 
The ruling cited tousin Nazir Ahmed y. 
Emperor (1) does not apply to the facts 
here. When he was examined in the 
Committing Magistrate’s Court, the state- 
ment he had made, Ex. O, to the Joint 
Magistrate, was brought to the notice of 
the accused and he admitted that be had 
made it. At the Sessions, however, he 
denied that he had made it and said that 
when he came into ‘the Joint Magistrate's 
Oourt, his intention was merely to tell the 
Magistrate that his concubine had been 
killed, that thereupon a head-constable and 
the Inspector of Police pushed him into the 
dock and after that he did not remember 
` (1) 17.L 629; 163 Ind, Cas. 881; A I R 1936P O 
253; (1936) Or, Cas. 752; 37 Or. L J 897; 38 Bom. 
LR 987; 1936 O W N 505; (1986) M WN 745; 
1936 O L R 437; 1936 A L R 747;9 RPO 57; 
(4936) A LJ 895; 40 OW N 1221; I7 P LT 594; 
11 M Ld 476; 39 PLR 43; 44 LW 58 19N LJ 
214; 64 O LJ 435@ O) | 
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what he had said to the Joint Magistrate. 
There is no doubt in our minds that the 
appellant did make this confessional states 
ment, Ex. O, and the facts of the crime 
correspond in all material details with that 
statement. The facts proved against the 
appellant therefore establish that he killed 
Palaviammal, | 

The question, however, remains whether 
in the circumstances of the case, the offence 
was one of murder or whether it comes 
within the fifth exception to s. 300. The 
learned Public Prosecutor does not support 
the finding of the learned Sessions Judge 
that the offence proved against the appel- 
lant was murder. 
caseis that the accused and the deceased 
were on affectionate terms and there was 
no . motive whatever for the accused to 
encompass the death of the deceased. In 
his confession tothe Joint Magistrate, the 
appellant stated that he killed the deceased 
at her own request and with her - glad 
consent. He stated that on the night in 
question, after some talk, sbe declared that 
she would sever her connection -with him 
and go away and then inthe alternative, 
sbe suggested that both of them might 
commit suicide and thatin the morning he 
killed her at the place where her body was 


found. This version of the crime apparents. 


ly has been accepted from the beginning 
by the prcsecution and it clearly amounts 
to this that Palaniammal suffered death at 
the hands of the appellant with her own 
consent, There were two contusions on the 
body besides the fatal wound on the neck 
which look as if they were caused by blows 
with a stick, But the accused was not 
asked about these marks. It was not 
suggested to him that the said marks were 


inconsistent with the statement which he - 


had made to the Magistrate that the 
deceased had consented to be killed. 
There may be an explanation of these 
marks consistent with the story given by 
the appellant. In these circumstances, we 
set aside the conviction for murder and 
convict the appellant of culpable homicide 
not amounting to murder. 

him to transportation for life. 


N.B. Order accordingly. 


The evidence in the ` 


~ 


We sentence . 
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ALLAHABAD HIGH COURT 
Oriminal Revision No. 513 of 1939 
September 20, 1939 
Mout, d. 

FATEH SINGH— APPLIOANT 
VETSUS 

EMPEROR 
TurouaH BISHAMBER SAHAI— 
COMPLAINANT —OPPOSITR PARTY 

Criminal Procedure Code (Act V of 1898), s. 181 
(2)—Only liability to account at certain place but 
no duty to deliver property at that place—Court at 
that place, tf has jurisdiction to try offence under 
s. 409, Penal Code (Act XLV of 1860)—Agreement 
to render accounts at particular place—If includes 
further agreemens to carry property or money to 
that place. 

Where it is alleged that the accused has failed 
to account forthe property then the second part 
of s, 405. I. P. O., will apply and jurisdiction 
exists at the place where the property should have 
been delivered by the accused. Where, however, 
there is only a liability to account at a certain 
place and no duty to deliver any property at that 
place, the Oriminal Oourt at the place where the 
accounting is to be done has no jurisdiction to try 
the offence. 160 Ind. Oas.356 (3), explained and dis- 
tinguished, 160 Ind, Cas. 567 (4).175 Ind. Cas. 175 
(5) and 168 Ind. Oas, 89 (6), referred to, 

An agreement to render accounts at a particular 
place cannot be deemed to include in every case a 
further agreement tocarry any property or money 
to that place. Where the question of jurisdiction 
turns upon the allegations made by a party, it is 
not fair to read into them something which they 
? nee express and which may or may not be im- 
plied, 


Or, R. from the order of the Sessions, 
Judge, Meerut, dated March 27, 1939. 


Mr. C. B. Agarwala, ior the Applicant. 
Mr. B. Mukherji, for the Opposite Party. 


The Deputy Govt. Advocate, for the Crown. 


Order.—This is an application in revi- 
sion by one Fateh Singh, challenging the 
jurisdiction of the Criminal Courts at 
Meerut to try a case in which he is charged 
With an offence under s. 409, I, P. O. 
The case has been instituted against the 
applicant and four others upon a complaint 
made by one Bishamber Sahai in his capa- 
city as the sales manager of a sugar mill 
styled Ram Luxman Sugar Mill situated in 
Mohiuddinpur within the District cf Meerut, 
The applicant and his co-accused are al- 
Jeged to be the proprietors in partnership 
of a firm styled Jani Singh Dwarka Das 
which carried on the business of commis- 
Slon agents at Amritsar. As the decision 
of the question of jurisdiction raised by the 
applicant turns toa very considerable extent 
upon the allegations contained in the com- 
plaint, itis necessary to set them out in 
extenso. The relevant paragraphs of the 
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complaint are as follows : 

“1, That the accused as partners of the Firm Jani 
Singh Dwarka Das were known ‘from before to the 
proprietors of Ram Luxman Sugar Mills. As such, 
in December 1935, accused Nos. 1 and 5 came to 
Mohiuddinpur as partners and representatives of the 
firm and the firm wasappointed as agents for the sale 
of Ram Luxman brand sugar throughout U. P. 
Punjab and Sind. 

2. That the conditions of agency were that the 
accused would collect all the money due to the com- 
plainant’s mills and render accounts thereof as and 
when collected at Mohiuddinpur where the mills and 
its offices are situate. 

3. Thatin pursuance of the said terms, the accused 
did render full and final accounts at Mohiuddinpur 
for the cane season of 1935-36, 

4. That throughout the cane season of 1936-37, the 


‘complainant mills supplied sugar in accordance with 


the orders of the accused and sent all the railway 
receipts thereof to the accused firm at Amritsar for 
the purpose of collecting money, 

5. Thatthe accused individually and collectively 
from time to time collected all the moneys due on 
therailway receipts but did not render any ac- 
counts tothe complainant in spite of repeated de- 
mands.” 

Upon these allegations, a complaint charge 
ing the applicant and other proprietors of 
the Firm of Jani Singh Dwarka Das with 
an offence under s. 409, I. P. O. was filed in 
the Court of a First Olass Magistrate at 
Meerut. When the applicant was summon- 
ed to answer the charge, he at once raised a 
preliminary objection that the Oourt at 
Meerut had no jurisdiction to try the case. 
The learned Magistrate overruled the 
objection relying upon the authority of a 
case decided by this Court which is’ reported 
in Brij Lal v. Emperor (1). The applicant 
then went up in revision to the learned 
Sessions Judge of Meerut who upheld the 
order of the learned Magistrate though he 
pointed out that the case relied upon by 
the learned Magistrate had been over- 
ruled by a subsequent decision of this Court 
in Kashi Ram Mehta v. Emperor (2). The 
learned Judge himself relied upon two 
decisions, one of this Court in Mohru Lal v. 
Emperor (3), and the other of the Oudh 
Ohief Court in Brij Kishore v. Chandrika 
Prasad (+). Aggrieved by that decision the 
applicant has come up in revision to this 
Court. The substance of the argument on 
behalf of the applicant is that having 


(1) (1932) AL J 269; 139 Ind. (as, 159; AI R 
1932 All. 367; (1932) Or. Oaa. 403; 33 Or.L J 711; 
LR 13 A60 Or,; Ind. Rul. (1932) All, 531, 

(2) AIR 1934 All. 499; 149 Ind. Oas. 420; (1934) 
Or. Cas. 596; 35 Or, LJ 982; 56 A 1047; (1934) A L 
J 308; 6R A902; L R 15 A 68 Or. (F B). 

(3) (1936) A L J 3,160 Ind, Oas. 356; A I R 
1936 All. 193, (1936) Or. Oas. 214; 58 A 644; 8 RA 
595; 37 Or. L J 284; 1936 A L R 107. 

(4) A I R 1936 Oudh 329; 160 Ind. Oas. 587; 
(1936) Or. Oas. 847; 37 Or. L J 322; 1936 O W 
N 212; 12 Luck. 77; 1936 O L R 89; 8 RO 272. 
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regard tothe provisions of s. 181 (2), Orimi- 
nal P. O., the Meerut Court has no jurisdic- 
tion and the two cases relied upon by the 
learned Judge are distinguishable. Having 
heard the learned Counsel on both sides at 
considerable length, I have arrived at 
the conclusion that the contention of the 
learned Counsel for the applicant is sound 
and ought to prevail. It was conceded in 
the course of argument on either side that 
the view formerly held that the offence 
of criminal breach of trust can be tried at 
a Place where loss is caused as a conse- 
quence of the offence by virtue of the 
application of s. 179, Criminal P. O.is no 
longer good law and that the question in 
issue has tobedecided upon the interpre- 
tation of s. 181 (2), Criminal P. O. Now 
s. 181 (2) runs as follows: 

“The offence of criminal misappropriation or of 
criminal breach of trust may be enquired into or 
tried by a Court within the local limits of whose 
jurisdiction any part of the property which is the 
subject of the offence was received or retained by the 
acoused person or the offence was committed.” 

It will be noticed that the latter part of 
the section is apparently redundant in 
view of the general provision made by 
s. 177, Oriminal P. O., that every offence 
shall ordinarily be enquired into and tried 
by a Court within the local limits of whose 
Jurisdiction it was committed. It is not 
always easy to determine where an offence of 
criminal breach of trust is committed bee 
cause in view of s. 405, I. P. O, the offence is 
committed only when the property which 
is the subject of the trust is dishonest- 
ly misappropriated or converted to his 
own use by the offender or dis- 
honestly used or disposed of by him in 
violation of any direction of law prescrib- 
ing the mode in which the trust is to be 
discharged or of any legal contract, express 
or implied, which the offender has made 
touching the discharge of such trust, Having 
regard to the difficulty of fixing the place 
where this essential ingredient of the offence 
comes into existence, the Legislature has 
provided in the first part of s, 181 (2) that 
the offence of criminal misappropriation or 
of criminal breach of trust may by enquired 
into or tried by a Oourt within the local 
limits of whose jurisdiction any part of the 
property which is the subject of the 
offence was received or retained by the 
accused person. The place where the 
property which isthe subject of the offence 
was received or retained by the accused 
person is obviously capable in every case 
of being established by definite evidence. 
In order to hold that a Court has jurisdic- 
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tion to try an offence of criminal breach of 
trust, one of the two alternatives mentioned 
in sub s. (2) of s. 181, Criminal P. O., must 
be clearly established. 

The question which therefore arises for 
consideration in the present case is: Was 
the offence with which the applicant is 
charged committed at Meerut or was the 
property which is the subject of that 
offence received or retained by the appli- 
cant at Meerut? With regard to the 
latter part of the question, I think there 
can hardly be any contest, for it is clearly 
the case for the prosecution that the con- 
signments of sugar sent from time to time 
by the complainant firm were received by 
the applicant firm at Amritsar and that 
the price of the goods was realized by the 
@applicant’s firm at Amritsar. There is 
absolutely no suggestion in the complaint 
that any pərt of the property which is 
the subject of the alleged offence was 
received or retained by the applicant’s 
firm at Meerut. It is evident, therefore, 
that the Oourt at Meerut can have no 
jurisdiction to try the offence until it 
is established that the alleged offence 
was committed at Meerut. Now, the 
argument on behalf of the applicant ig 
that upon the case for the prosecution itself, 
all the moneys due to the complainant 
firm were realized andretained by the ap- 
plicant and his co-accused at Amritsar and 
it must therefore be deemed that the dis- 
honest misappropriation or conversion, if 
any, took place there. Upon that view of 
the case, it necessarily follows that Amrite 
sar was the place where the offence was 
committed and also the place where the 
property, which is the subject of the offence, 
was received and retained as contemplated 
by sub-s. (2) of s. ll, Oriminal P. O. 
Upon the facts alleged in the complaint, 
this view is,to my mind, obviously sound 
and must prevail. It is, however, contended 
on behalf of the complainant that he has 
nowhere specifically alleged in his come 
plaint that the dishonest misappropriation 
or conversion took place at Amrtisar, but 
he has, on the other hand, based his cause 
of acticn on the ground that the accused 
persons dishonestly disposed of the property, 
which is the subject of the ofience, in viola- 
tion of a legal contract between the parties 
inasmuch as they failed to account for the 
moneys received by them on behalf of the 
complainant at Mohiuddinpur within the 
District of Meerut. 

It may be noted here that there is no 
allegation in the complaint that there was 
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x any contract between the parties under 


a 


which the accused persons were bound to 
bring the moneys realized by them to 
Mohiuddinpur and all that is alleged is that 
the conditions of agency were that the 
accused would collect all the moneys due 
to the complainant’s mill and render 
accounts thereof as and when collected at 
Mohiuddinpur where the mill and its offices 
are situate. It was strenuously urged by 
the learned Counsel for the complainant 
that this allegation in the complaint 
necessarily implies that the contract 
between the parties was that the accused 
persons shall bring all moneys realized by 
them to Mohiuddinpur. I must state at 
once that I cannot accept this contention. 
An agreement to render accounts at a 
particular place cannot be deemed to in- 
clude in every case a further agreement to 
carry any property or money to that place. 
Where the question of jurisdiction turns 
upon the allegations made by a party, it is 
not fair to read into them something which 
they do not express and which may or may 
not be implied. There was nothing to pre- 
vent the complainant from alleging clearly 
in his complaint that the accused persons 
had agreed to bring all moneys to Mohiude 
dinpur if there was a contract between the 
parties to that effect, but a careful perusal 
of the complaint would show that he has 
avoided making that allegation. The ques: 
tion of jurisdiction must therefore be deter- 
mined upon the basis that the complainant 
alleges that the accused persons were bound 
under the contract between the parties to 
render accounts at Mohiuddinpur, So far 
as my Own View is concerned, I would have 
had no hesitation in holding If I were free 
todo so that even if the accused persons 
had agreed not only to render accounts at 
Mohiuddiupur but also to deposit the 
moneys there, still they could not be said 
to have committed the offence of criminal 
breach of trust at Mohiuddinpur. There is, 
however, the decision of a Bonch of this 
Court in Mohru Lal v. Emperor (3), which 
clearly lays down that : 

“Where it is alleged that the accused has failed to 
account for the property then the second part of 
5. 405, IP. C., will apply and jurisdiction exists at 


the place where the property should have been deli- 
vered by the accused.” 


This view is binding on me though it 
has been dissented from by other Courts 
in several subsequent cases, e. g., Vasanji 
Khimjee v, Kanji Tokersey (5), Mukhi 


(5) A I R 1938 Rang. 94; 175 Ind. Oas. 175; 39 
Or, L J 529; (1938) Rang. 1; 10 R Rang. 468, 
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Tirathdass V», Jethanand Matwalomal (6). 
In the present case, however, there is no 
allegation that the property which is the 
subject of the alleged offence had to be 
delivered under the contract between the 
parties at Mohiuddinpur and hence the 
only question for consideration is whether 
the mere liability to account at Mohiuddin- 
pur is sufficient in view of this Court's deci- 
sion in Mohru Lal v. Emperor (3), to confer 
jurisdiction of the Criminal Court at Meerut. 
Upon a very careful perusal of that case, I 
find that it is clearly distinguishable from 
the present case and affords no authority 
for the proposition that where there is only 
a liability to account at a certain place and 
no duty to deliver any property at that 
place, still the Criminal Court at the place 
where the accounting is to be done has 
jurisdiction to try the offence, In my judge 
ment, the learned Judges who decided the 
case in Mohru Lal v. Emperor (3), drew a 
clear distinction between mere liability to 
account and the further duty to deliver 
property at a particular place. In order 
to fortify the conclusion at which I have 
arrived, I consider it necessary to cite the 
relevant portion of their judgment which 


runs as follows : 

“This section falls into two parts. The first part 
is a positive part and deals with dishonest mis- 
appropriation or conversion of property. To charge 


"a person under this part of the section, there 


should be an allegation that at a particular time 
and place that person had dishonestly misappro- 
priated or converted to his own use property which 
was entrusted to him. Now, the second part of the 
section may be a negative part. It consists of dis- 
honestly using or disposing of property in violation 
of (a) any direction of law, or (6) any legal contract 
touching the discharge of the trust. Where there 
is a Violation ofa direction of law ora legal con- 
tract, the proof of that violation may be by negative 
evidence that the direction of law or the contract has 
not been fulfilled. Weare of opinion that where the 
direction of law or the contract requires that the 
accused should dispose of the property at a particular 
place, then the Court having jurisdiction at that place 
will have jurisdiction to try the offence of the second 
part ofs. 405, I. P. O. Where there is a charge that 
the accused has failed to comply with the direction 
of law or the legal contract and has failed to carry 
out his duty at that place, the first part of s. 405 
will apply where itis known that the accused had 
dishonestly misappropriated or converted to his own 
use certain property ata particular place and the 
jurisdiction to try the accused will be at the place 
where that dishonest misappropriation or conversion 
has taken place. But where itis alleged that the 
acused has failed to account for the property, then the 
second part of s. 405, L P. O,, will apply and juris- 
diction exists at the place where the property should 
have been delivered by the accused,” 
In my judgment, the present case is 
clearly distinguishable from that in Mohru 


(6) A 1R 1937 Sind 68; 168 Ind. Oas 89; 38 
Or, LJ 512; 31 8 L R123; 9 R 8 222 (F B). 
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Lal v, Emperor (3), on the ground that in 
the latter case it was specifically alleged 
that the accused was to bring the money 
either personally to a particular place or 
to remit it to that place. As Ihave stated 
above, there is no such definite allegation 
in the present case. In fact, upon 
the allegations contained in the com- 
plaint in the present case, it is evi- 
dently known ‘that the accused had dis- 
honestly misappropriated or converted to 
his own use certain property at a particular 
place’ and hence according to the decision 
in Mohru Lal v. Emperor (3) itself, the 
jurisdiction to try the accused will be at the 
place where that dishonest misappropriation 
or conversion has taken place. A careful peru- 
sal of the decision in Mohru Lal v, Empreor 
(3), leaves no doubt in my mind that the 
learned Judges were not prepared to Łold 
that the mere liability to account w:s 
sufficient to confer jurisdiction upon the 
place where the accounting was to be done. 
The learned Judges referred to the case in 
In re Jivandas Savchand (7), and observed 
as follows : 

“In In re Jivandas Savchand (7), the accused was 
employed in Rangoon and he was charged with falsi- 
fying the accounts in Rangoon. He was employed by 
a firm in Bombay but he had no duty to remit the 
aa to-Bombay. His duty was to send to Bombay 
weekly statements of accounts of the business in 
Rangoon. 1t was held thatthe Bombay Oourt had 
no jurisdiction to try the offence of criminal breach 


of trust. This again was a case where there was no 
duty to remit money to Bombay.” 


This, I think, makes it perfectly clear that 
the learned Judges drew a clear distinction 
between mere liability to account and the 
duty to remit money to a particular place 
“or to deposit it there, As Ihave indicated 
above, my own view is that upon the facts 
alleged in the present case, the Meerut 
Court bas no jurisdiction and I find nothing 
in Mohur Lal v, Emperor (3), which is bind- 
ing on me, to prevent me from holding that 
view. The result therefore is that I allow 
this application in revision and hold that 
the Court at Meerut has no jurisdiction to 
try the case. The order passed by the 
Courts below to the contrary is set aside. 
The record should be returned to the Magis- 
trate at Meerut with the direction that the 
accused be discharged and that the com- 
plainant be informed that if so advised, he 
can bring his complaint in a Court of com- 
petent jurisdiction at Amritsar, 


B, Application allowed, 
(7) 55 B 59; 129 Ind. Oas. 385; A IR 1930 Bom. 


490; (1930) Cr, Oas, 1026; 32 Bom. L R 1195; Ind. Rul. 
(1931) Bom, 161 (F B). 
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MADRAS HIGH COURT 
Referred Trial No. 91 of 1939 
and 
Oriminal Appeal No. 411 of 1939 
September 25, 1939 
BURN AND Sfopart, JJ. 
In re KATARU CHINNA PAPIAH— 
AocUsED 

Criminal Procedure Code (Act V of 1898), 8. 288~ 
Statement made before Committing Magistrate resiled 
from in Court of Session—Hvidentiary value of— 
Confession made to Police after long questioning— 
Admissibiltty—Statement not voluntary leading to 
discovery of weapon—Admissibility. 

Where a witness in a Court of Session resiles 
from a statement made by him in a committing 
Court, his evidence should not be relied on in the 
absence of corroboration although it may be treat- 
ed as substantive evidence under s. 288, Oriminal 


A confession of murder made by the accused to 
the Police after six hours’ questioning is not a 
voluntary statement and is not admissible in evi- 
dence. Bat the statement so far as it leads to the 
discovery of a weapon would be admissible in evi- 
dence under s8. 27, Evi. Act though not voluntary. 


Ref. Trial and Or. A. referred by the Ses- 
sions Court, Cuddapah Division, dated July 
24 of 1939. 


Messrs. K. S, Jayarama Ayyar andC. K. 
Venkatanarasimham, for the Accused. 


The Publice Prosecutor, for the Crown. 


Burn, J.—The appellant has been con» 
victed by the learned Sessions Judge 
of Cuddapah of three offences of murder 
and has been sentenced to death. This 
is a somewhat unusual case; the appel- 
lant singleshanded is supposed to have 
killed a forest guard and a forest watcher 
and another man. The prosecution case 
was that the appellant and a little boy 
examined as P. W. No. 2 trespassed into 
the forest reserve near Thimmayagaripalli 
before daylight on March 16, 1939, and that 
they cut wood in the forest and were making 
their way to the village when they were 
caught by the forest guard Kesavalu, forest 
watcher Somayya and another man Penchu- 
lagadu, a relation of Kesavalu. These 
three are suppcsed to haye stopped the 
appellants and P. W. No. 2and the appellant 
is suppcsed to have killed them one 
after the other, Kesavalu frst, Penchulegadu 
second and Somsyyathird, Kesavalu and . 
Penchulagadu are supposed to bave been 
unarmed but Somayya was armed with a 
bill-hook which by the looks of itis quite 
as efficient a weapon as M. O. 5 which is 
said to be the appellant's weapon. The 
appellant escaped with nothing worse than - 
a slight cut on his left forearm. 
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The prosecution story was spoken to 
in the Court of the Committing Magistrate 
by the little boy, P. W. No. 2 whois a 
child of 13, and he described how on 
the morning of March 16, the appel 
lant took him to cut fuel and how on the 
way back they were intercepted and the 
appellant cut all the three men. His deposi- 
tion before the Sub-Magistrate was filed 
in the Sessions Court as Ex. G. The learned 
Sessions Judge has not expressly stated so, 
but it is clear that he meant to do this 
under the power conferred upon him by 
s. 288, Oriminal P. O., because the boy in 
the Sessions Oourt stated that he knew 
nothing whatever about the matter and 
obstinately refused to answer any ques- 
tions except “Ido not know.” P., W. No. 2 
is supposed to have been the only eye- 
witness and the only other item of evidence 
of any importance against the appellants 
is. that on the morning of March 19 he made 
a statement to the Superintendent of Police 
which. led to the discovery of a bill*hook 
(M. O. 5) which the appellant said was 
the weapon used by him to kill all the three 
deceased, The appellant thereupon js said 
to have taken the Police and certain respecte 
able persons to a place in the forest 25 or 
30 yards from the place where the corpses 
were found and there to have produced from 
under a bush this aruval (M. QO. 5). 
Supposing for the moment that the evidence 
is admissible under se 27, Evi. Act, there is no 
corroboration of the truth of the statements 
made by the appellant because the aruval 
when gent to the Ohemical Examiner was 
not found to be stained with blood. Mr, 
Jayarama Ayyar who has appeared for 
the appellant in this Court has contended 
that evidence regarding the statements 
made by the appellant before the production 
of M. O. 5 ought not to have been admitted. 
We think that this contention is well- 
founded. 

The appellant is said to have made a 
statement to tha Superintendent of Police 
(P. W. No. 8) on the morning of March 
19, but. the Superintendent of Police was 
obliged to admit that for four hours on the 
night before, 7. e., from 7+l» to 11-15 and 
for two hours on the morning of the 19th 
he was questioning the appellant. This 
was a flagrant violation of r. 303 in Vol. 1 
of the Mad. Police Executive Orders, It ig 
there laid down that 


“the practice of resorting to persuasion, trickery, 
or oppression to induce any acoused person to 
confess is prohibited. It is right that the Police 
when they are endeavouring to discover the author 


of crime, should make: inquiries of, or put ques- 


` 
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tions to, any person from whom they think they 
can obtain useful information. But when once an 
accused person has been arrested, while they 
may, and indeed should, listen to any statement 
which he may voluntarily make, they are strictly 
forbidden to interrogate him or press him to make 
a statement.” 


It would be absurd to suppose that 
the statement made by the appellant to 
the Superintendent of Police after six 
hours’ questioning was a voluntary state- 
ment. The learned Public Prosecutor has 
raised the question whether even if the 
etatements were not voluntary, the evidence 
regarding the production of the aruval 
would nevertheless be inadmissible. We 
think that there is no difficulty about 
admitting the evidence in so far the proe 
duction of the aruval alone is concerned, 
but we agree with Mr. Jayarama Ayyar 
that evidence regarding the statement 
made by the appellant in connection with 
it could not be admitted; it would be 
ruled out by 6. 24, Evi. Act. 


The case is wholly unsatisfactory. It 
is not at all clear how the Superintendent 
of Police came into contact with P. W- 
No, 2 and consequently the appellant. The 
evidence of the Police Officers on this 
point is discrepant. There were engaged 
in the case the Sub-Inspector of Police, 
the Circle Inspector (P. W. No. 18) and 
the District Superintendent of Police (P. W 
No. 8) not to mention the head constable 
(P. W. No. 16) who held an inquest for four 
hours on March 17, at which he examined 
only one witness (P. W. No. 7) who could 
give nothing but hearsay evidence about 
the discovery of the corpses. Now, the 
boy, P. W. No. 2, is supposed to have told 
what he had seen to P. W. No. 10 on the 
morning of March 17, but P. W. No. 10 did 
not disclose anything of what he had learnt 
at the inquest held on that day. The Sube 
Inspector says that P. W. No. 10 was not 
examined by him or by the Circle Inspector 
before the District Superintendent of Police 
came which was on the evening of March 18. 
The Circle Inspector algo says that he did 
not examine P. W. No. 10, but he says that 
the Superintendent of Police examined 
him in his presence on March 18, before 
P. W. No. 2 was examined. P. W. No. 10, 
however, says that he was examined by both 
the Inspector and the Sub-Inspector on the 
morning of the day on which the District 
Superintendent arrived, 2. e., the 18th. The 
District Superintendent does not say any- 
thing about having examined P. W. No. 10 
and it doesnot appear from his evidence 
how he came into contact with P. W. No, 2, 
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- In so far as the evidence of P, W. No, 2 
is concerned, it is clear that his deposi- 
tion in the Magistrate’s Oourt could be 
used as substantive evidence under s. 288, 
Oriminal P. C., if the learned Sessions 
Judge had recorded his opinion that the 
witness was speaking the truth before the 
Oommitting Magistrate and had resorted 
to falsehood before him. But, it is clear 
that the evidence of such a witness as 
this is not to be safely relied upon in the 
absence of corroboration. Now, so far as 
the statement made by the appellant 
to the Superintendent of Police is con- 
cerned. it is clear that it is not 
consistent with the evidence given by 
the boy, P. W. No.2. According to P. W. 
No. 2, when he and the appellant were 
coming away from the forest, they were 
first stopped by Penchulagadu whom the 
witness calls Mokatigadu., He says that it 
was Penchulagadu who first caught hold of 
the appellant. But the appellant when he 
was describing the occurrence to the Super- 
intendent of Police said thatit was Kesavalu 
who caught hold of the bundle of fuel which 
he ‘was carrying on his head. It is singular 
also that the appellant spoke to the Super- 
intendent of Police about a bundle of fuel 
whereas P. W. No. 2 said that he and the 
appellant had cut logs of wood, The fuel 
which the appellant and P. W. No, 2 are sup- 
posed to have cutin the forest and which 
must have been dropped at the place 
where the murders took place was not 
apparently found by the Police and 
has not been exhibited in the case. Nor 
is there any evidence regarding the trees 
from which the fuel was supposed to have 
been cut. 

The evidence of the doctor who made the 
post mortem examination of the bodies is 
quite inconsistent with the story told by 
P. W. No. 2 in the lower Oourt. The 
doctor found nothing but clean cut 
wounds on all the bodies. P. W. No. 2 
says that the appellant used the back 
of the aruval against all the three men. 
The back of the aruval is nearly a quarter 
of an inch thick and could not produce 
clean cut wounds. We find the evidence 
in this case wholly insufficient to sustain 
the conviction of the appellant. We theree 
fore set aside the conviction and the sene 
tence of death and direct that the appellant 
be set at liberty forthwith, 


N.-B. Appeal allowed. 
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CALCUTTA HIGH COURT 
Oriminal Revision No. 826 of 1939 
August 3l, 1939 
KHUNDKAR AND SEN, Jd. 
K. HOSHIDE anp ANOTAER— ACOUSED— 
PETITIONERS 


VETSUS 


EMPEROR—Oppositr Party 

Criminal Procedure Code (Act V of 1898), ss. 4 (1) 
Ck), 96 (1) (3), Ch. XIV—Inquiry and investigation 
—Distinction—Documents seized — Examination of, 
by Customs or Police Officers, whether investigation— 
S. 96 (1) (3), if empowers issue of warrant to help 
investigation by Police or Customs Officera—Isaue of 
warrant in anticipation of inquiry or trial—Search 
warrant, when should beissued—Duty of Magistrate 
in this respect —Power of Calcutta Police to conduct 
proceedings under Code for collection of evidence— 
Precedents—Privy Council ruling — Obiter dictum— 
Binding effect. 

A clear distinction is made by the Code between 
an inquiry and an investigation. An “inquiry” 
relates to a proceeding held by a Court ora Magis- 
trate while an investigation relates to the steps taken 
by a Police Officer or a person other than a Magis- 
trate. [p. 488, col. 2.] 

A proceeding by a Police Officer for the collection 
of evidence would answer the definition of investiga- 
tion only if it were a proceeding under the Code, An 
examination by the Oustoms or Police Officers, of the 
documents seized, is not a proceeding under the 
Code and hence not an investigation under the 
Criminal P. ©. 149 Ind. Oas. 1021 (5), relied on. 

Clause 3 of s. 96 (D, Oriminal P. O., has nothing 
whatsoever to do with an investigation. It does not 
provide for any step tobe taken in aid of an investi- 
gation but it provides for something which the Magis- 
trate may do for the purpose of serving an inquiry, 
trial or other proceeding under the Code. Olause 3 
of s. 96 (1) does not empower a Magistrate to issue 
a warrant to help the investigation by the Police and 


‘the Oustoms Authorities. [p. 489, col. 1.] 


For a Magistrate to use his powers under s. 96 (1) 
(3) it is not necessary that there should be an inquiry, 
trial or other proceeding pending at thetime the 
search warrant was issued and a Magistrate can use 
his powers under this clause in anticipation of such 
inquiry or trial, 16 Ind. Oas. 501 (1), followed. 
[:bid.] 

A search warrant is nobto be issued automatically 
or for the mere asking. It can only be issued when 
the Court considers that the purposes of an enquiry 
would be served. The Magistrate must apply his 
judicial mind to the ‘question and must satisfy him- 
self that the issue of the warrant is necessary and 
thatthe requirements of the law for the issue of the 
warrant are present. He must see whether there are 
sufficient materials before him to justify the drastic 
action which he is being invited to take, When it 
appears that a Magistrate has not applied his mind 
in this way and when it appears that action has been 
taken on insufficient material, the High Oourt will 
always interfere. 55 Ind. Cas. 473 (3) and 57 Ind. 
Oas. 93 (4), relied on. [p. 490, col. 1.] 


The Oaleutta Police have no power to conduct pro- 
ceedings under the Oode for the collection of evidence, 
since the provisions of Ch. XIV which confer such 
power have not been extended to the Police in 
Oalcutta, and no provision of the Oode applies to them 
unless expressly extended. Queen-Empresa v, Nil- 
madhab Mitter (6), relied on. Ẹp. 492, col. 1.) 
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When the Privy Council interprets a section or lays 
down a principle of law, High Court is bound to follow 
the interpretation or principle whether it is obiter or 
not. 91 Ind. Oas. 370 (2), followed. 

Messrs S. N. Banerjee, Satindra Nath 
Mukherjee and Samarendra Nath Mukher- 


jee, for the Petitioners. 


Messrs, Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for the Orown. 


Sen, J.—The point involved in this Rule 
relates tothe propriety of an order of the 


(A) To 
1. Mesars. Toyo Menka Kaisha, 
Ltd., 4, Olive Ghat Street. 
2. Pannalal Sagarmal, 112, Oross 
Street. Sir, 


3. Meghraj Kanaiya Lal, 2nd 
floor, 113, Monohar Das Katra. 

4, B. M. Kharwar, lst floor, 
161, Harrison Road. 

5. Khanna and Qo., 385, Oross 
Street. 

6. Jewan Ram Ganga Ram, 35, 
Oross Street. 

7. Bisweswar Lal Chiman Lal, 
ground floor, 174, Harrison Road. 

8. Hazarimal Hiralal, 60, Cross 
Street, and 148, Cotton Street. 

9, Jewanram Periwal, lst floor, 
113, Monohar Dae Katra. 1936—39. 

( 

1, Bholaram Mussuddi, 
New Jagannath Ghat Road. 

®, Kanaya Lal Tharar, 1, New 
Jagannath Ghat Road. 

8. Nagarmal Bhawalka and 4, 
Indra Chand Bhawalka, 10, Viveka- 
nanda Road, 3rd floor. 


Acting on this letter and on no further 
materials, so far as we are aware, the 


P 22, 


“Bengal Form No. 3919, High 
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I have the honour to submit that information has 
received from the Collector of Oustoms, Oalcutta, to the effect that 
systematic undervaluation of cotton piece-goods assessable to duty 
on market value, resulting in considerable lose of revenue to the 
Govt., is being committed by the marginally noted parties (marked 
AN assisted by and in conspiracy with four persons named in the 
margin (marked B) fora number of years, 
Sea Customs Act and to cheat the Govt. 


I therefore pray 


search the firms and residences of these persons immediately, to 
geize documents, account books and other papers of the years 
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Chief Presidency Magistrate issuing & 
search warrant under s, 96, Oriminal P. O, 
The facts briefly are these. On April 4, 
1939, Mr. P. K. Mukherjee, Assistant Come 
missioner of the Calcutta Police in the 
Detective Department, addressed a letter 
tothe Chief Presidency Magistrate, Oal- 
cutta. As the decision of this matter will 
depend largely on the effect and inter- 
pretation of this letter, I reproduceit in 
full below : 


The Chief Presidency Magistrate, Calcutta. 


been 


in contravention of the 


that search warrant may be issued to 


I have the honour to be, 


ir, 
Your most obedient servant, 
P. K. Mukherjee, 
Assistant Commissioner of Police, 
Detective Department, Oaloutta, 
4th April 1939. 


learned Magistrate issued a search warrant 
which is reproduced below : 


No, 10. Warrant to Search After 


Information of a Particular Offence (No. 8, Sch. 5, Act V, 1898) (S. 96, Oriminal P. O.). 
To (1) Assistant Oommissioner of Police, Detective Depart- 


(1) Name and designation of 
the Police Officer or other person or 
persons who isor are to execute 
the warrant. 

(2) Information has been laid or 
complaint has been made. 


(3) Commission or suspected require you to, 
commission. of Messre. Toyo 

(4) Mention the offence con- found to produce the 
cisely. 


(5) Specify the thing clearly. 

(@ Now being made or about 
to be made. 

(7) Offence or suspected offence. 

(8) The thing specified. 

(9) Describe the house or place 
or part thereof, to which the 
search is to be confined. 


I wish to emphasize the fact that the 
learned Magistrate states in the warrant 
that he was issuing it on the ground 


ment. Whereas (2) information has been received before 
(3) commission of the offence of (4) Sea Oustoms Act and conspiracy 
to cheat Govt. and it has been made to appear to me that the pro- 
duction of (5) documents, account books and other papers for the 
year 1936-37, 1937-38, 1938-39 is essential to the enquiry (6) 
being made into the said (7) is i 
search for the said (8) documents, etc., in the (9) firm 


this warrant withan endorsement certifying what 
under it immediately upon its execution. 
the seal of the Court, this 4th day of April, 1939. 


me of the 


now 
offence. is is to authorise and 
Menka Kaisha, Ltd. 4, Olive Ghat Street, and if 
same forthwith before this Oourt, returning 
ou have done 
Given under my hand 


Sd.) R. Gupta, 
Chief Presidency Magistrate, Calcutta, 
Calcutta, 4th April 1939. 


(Return on the back of the search warrant duly executed with 
the properties seized as per search list SN 


. N. Mukherjee, 
Inspector D. D. 4th April 1939. 


that it appeared to him that the docu- 
ments were essential “to the enquiry now 
being made into the said offence” because 
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a8 I shall show later there was really 
no enquiry within the meaning of s, 96, 
Criminal P. O. being made into any offence 
at the time the warrant was issued. Em- 
powered with this warrant, the Police 
Seized numerous books of accounts and 
other documents belonging to “Toyo Menka 
Kaisha, Limited,” a Japanese trading com- 
pany doing business at Oalcutta. Peti- 
tioner: No. 1 Hoshide is the agent of the 
company and Petitioner No, 2 is its ship- 
ping clerk. The books and documents which 
included current account books, codes, 
contracts, etc., Were not produced before 
the Oourt by the Police but made over 
to the Customs Authorities. To this objec» 
tion was taken on behalf of the company. 
The learned Ohief Presidency Magistrate 
after hearing their objections passed orders 
that the books should be retained by the 
Oustoms Authorities and that the company 
should be given free access to the books, 
There was a further direction that the 
books should be returned by April 11, 1939, 
Thereafter several extensions of time were 
obtained by the Customs Authorities and 
the Police, On July 8, 1939, the solicitor to 
the Govt, of India appeared on behalf of 
the Crown and stated-that the ‘Japanese 
Firm’ would be prosecuted for offences 
under the Penal Oode and Sea Customs Act. 
On July 21, 1939, the Police arrested the 
petitioners who were ‘enlarged on bail on 
the same date, The challan or charge 
sheet against the petitioners had not yet 
been submitted to the Court. 

On August 7, 1939, the petitioner made 
the present application praying for the 
return of the documents seized and for 
a discharge from their bail and obtained 
a Rule. On August 18, 1939, the Police 
submitted a charge sheet against the peti- 
tioners charging them with the come 
mission of certain offences. We are not 
now concerned with that part of the rule 
relating to the discharge of the Petitioners 
from their bail as they have now been sent 
up for trial and are on bail. What we are 
concerned with is the order of. the learned 
Magistrate issuing the Search warrant 
The facts stated above show that the 
current account books, codes and other 
documents of a trading company were 
seized bythe Police on April 4, 1939 and 
that they have not. yet been returned to the 
company and that the Police did not draw 
up a challan or charge sheet against the 
accused tillfour months after the seizure 
of the documents. It js hardly necessary 
to say that the business of this trading 
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company must have suffered very great 
loss and inconvenience by reason of these 
events and it will have to be seen whether 
there was any justification at law for what 
has happened. This leads me to consider 
the grounds on which the learned Magis» 
trate issued the search warrant. The learns 
os Magistrate says in his explanation that 

e 
issued the warrant acting under cl. 3 of 
s. 96 (1), Criminal P. O., which is as fol- 
lows: 

“Where the Court considers that the purposes of 
any inquiry, trial or other proceeding under this 
Oode will be served by a general search or inspec- 
tion, it may issue a search warrant: and the person 
to whom such warrant is directed, may search or 
inspect in accordance therewith and the provisions 
hereinafter contained,” 

He then goes on to say: 

“I am informed that the charge sheet is about to 
be submitted against the applicants .by the Police 
so that there has been an enquiry under the Code 
resulting in prosecution of the applicants.” 

This explanation of the learned Magis- 
trate and the statementin the search war- 
rant that ‘the documents were essential to 
the enquiry now being made into the said 
offence’ can leave no room for uncertainty 
in anybody’s mind as to the reasons which 
impelled the Magistrate to issue the search 
warrant. The learned Magistrate consider- . 
ed that the investigation by the Oustoms 
Authorities and the Oaleutta Police cone 
stituted an enquiry under the Oode and 
that as there was such an enquiry pending 
at the time of the application for a search 
warrant, he was justified under the law in 
issuing it. In my opinion the learned - 
Magistrate has gone utterly wrong and he 
has iseued a warrant upon a complete 
misconception of the law. He has not 
borne in mind the clear distinction made 
by the Code between an inquiry and an: 
investigation. He hag treated the terms 
as being synonymous. “Inquiry” is exe 
plained in s. 4, cl. (k) of the Code thus: 
“Inquiry includes any inquiry other than 
a trial conducted under this Code by a 
Magistrate or Court,” Investigation on the 
other hand is explained in s8. 4, cl. (1) 
which says 


investigation’ includes all the proceeding under 
the Code for the collection of evidence conducted 
by 8 (Police Officer or by any person (other than a 
Magistrate) who is authorised by a Magistrate in 
this behalf." 


Thus it is clear that an “inquiry” relates 
to a proceeding held by a Court or a Magise 
trate while an investigation relates to the 
steps taken by a Police Officer or a person 
other than a Magistrate. It is quite evi- 
dent from these explanations that the 


y. 


a 
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learned Magistrate was wrong when he 
said that there had been an enquiry before 
a charge sheet had been submitted and 
when he said in the warrant that he was 
issuing & warrant because the documents 
were essential to the enquiry which was 
“now being made” and that he was confus- 
ing ‘inquiry” with “investigation.” This 
confusion in the mind of the learned Magis- 
trate has led to a misapprehension of the 
true import of cl. 3 of s. 96 (1) under which 
according to him he issued the search 
warrant, I do not propose to deal with or 
interpret the other clauses of this section; 
firstly, because the learned Magis 
trate in issuing the warrant did 
not call into aid his powers under these 
clauses, and secondly, because those clauses 
can have no possible application to the 
circumstances of this case. 

Now cl. 3 of s. 96 (1), Criminal! P.C., 
has nothing whatscever to do with an in- 
vestigaticn. In does not provide for any 
step tobe taken in aid of an investigation 
but it provides for something which the 
Magistrate may do for the purposes of 
serving an inquiry, trial or other proceedir g 
under the Code. The word “investigation” 
is cmitted in this clause. Ins, 96, Orimi- 
nal P. C. which provides for the issue of a 
summons to produce a document, the words 
used are “investigation, inquiry, trial or 
other proceeding.” It is clear therefore 
from this omission cf the word “investiga- 
tion” that the Legislature did not provide 
for action under. cl. 3 of s. 96 (1) for the 
purpose of an investigation. A Magistrate 
who utilizes this clause with a view to help 
in the investigation of an offence dces 
something which the Code does not sanc- 
tion. He cannot act under this clause 
unless after consideration he is satisfied 
that the purposes of an inquiry or trial or 
other proceeding will be served by a general 
search. In the present case it is quite 
clear that the learned Magistrate when he 
issued the warrant did not have in mind 
any inquiry, trial or other proceeding. 
He issued the warrant to help the investiga» 
tion by the Police and the Oustoms 
Authorities. This cl. 3 of s, 96 (1) does 
not empower him to do, 

On behalf of the Orown it was argued 
that for a Magistrate to use his powers under 
this clause, it was not necessary that there 
should be an inquiry, trial or other proceed- 
ing pending at the rime the search warrant 
was issued and that a Magistrate could 
use his powers under this clause in 
anticipation of such inquiry or trial. Mr. 
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Banerjee on behalf of the petitioners con- 
tends that the plain meaning of the words 
of the clause indicates that there must be 
an inquiry pending at the time the warrant 
was issued. In my opinion, the contention 
of the Crown in this respect is the correct 
one. The Judicial Committee of the Privy 
Council has interpreted this clause in 
Clarke v. Brojendra Kishore Roy (1) Lord 
Macnaghten delivering the judgment 
of their Lordships says at pp. 965 and 
966* that a warrant may be issued 
under cl. 3 of s. 96 (1) before any pros 
ceedings are initiated and ‘in view of 
an enquiry about to be made’ and he refers 
to the form of the warrant given in Sch, 5, 
Oriminal P. O. in support of this view. In 
this form the words used are “essential to 
the enquiry now being made or about to be 
made into the said offence or suspected 
offence.” Mr. Banerjee says that this is an 
obiter dictum and invites us to take 
another view. Whether this be an obiter 
dictum or not, we are bound by it. When 
the Privy Council interprets a section or 
lays down a principle of law, this Court is 
bound to follow the interpretation or prin- 
ciple whether it is obiter or not. This was 
laid down by the Privy Council in Mata 
Prasad v. Nageshar Sahat (2). This is what 
their Lordships say : 

“In view of the peculiar course adopted by the 
Subordindte Judge in dealing with this case and in 
order to prevent other Courts in India from falling 
into the same error, their Lordships think it desirable 
to point out that it is not open to the Oourts in India 
to question any principle enunciated by this Board, 
although they have a right of examining the facts of 
any case before them to see whether and how far the 
principle on which stress is laid applies to the facta of 
the particular case," 

When therefore the Privy Council has 
laid down that s.96 applies not only when 
there is an enquiry pending but also when 
an enquiry is about to be made, I must 
hold that a search warrant may be issued 
legally even though there be no enquiry 
pending. This, however, does not help the 
Grown at all in the circumstances of this 
case, Tnere is nothing to show that the 
learned Magistrate issued the warrant be- 
cause he thought that there was an enquiry 
about to Le made and that the issue of 

(1) 39 O 953; 16 Ind..Cas, 501; 39 IA 163; 16 OL J 
331; 16 O W N 865; (1912) M W N 760; 12 ML T171; 
10 A LJ 193; 23 M LJ 32; 14 Bom. L R 717; 13 Or, L 


J 693 (P ©.) 

(2) 521 A 396; 91 Ind, Oas. 370; A I R 1925 P 0272; 
“800359; 47 A 883; 30 WN 1; LR6GA (PO) 195; 
94 A L Jl; 43 OLJ5I; (1926) M W N 83; 50M LJ 
18:13 O l J 19; 30 OWN 626; 28 Bom. L R1110 


(PO). 
, *Pagesof 39 O.—[Ha.] 
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the warrant would help the enquiry. He 
issued the warrant because he thought that 
it would help the Police or the Customs 
Authorities in their investigations. This, as 
I have said before, is no ground for issuing 
& search warrant under cl. 3 of s. 96 (1). 

Section 96 empowers only a Court to issue 
a search warrant. The learned Chief Presi- 
dency Magistrate was, therefore, acting as 
a Court when he issued the warrant and 
before he did so, he should have applied his 
judicial mind to the question whether there 
were sufficient grounds before him for the 
issue of the warrant. I need hardly say 
that a search: warrant is not to be issued 
automatically or for the mere asking. It 
can only the issued when the Gourt con- 
siders that the purposes of an enquiry 
would beserved, The provision that it is 
only a Court that can issue the warrant and 
that the Court will issue it only after con- 
sideration, is sufficient indication® of what 
is required ofa Magistrate when he deals 
with such applications. The Magistrate 
must apply his judicial mind to the ques- 
tion and must satisfy himself that the 
issue of the warrant is necessary and that 
the requirements of the law for the issue 
of the warrant are present, He must see 
whether there are sufficient materials be- 
fore him tojustify the drastic action which 
he is being invited to take. When it 
appears that a Magistrate has not applied 
his mind in this way and when it appears 
that action has been taken on insufficient 
material, this Court will always interfere, 
In this connection we have been referred 
to the cases in T. R. Pratt v. Emperor (3), 
and Jagannath Agarwalla v. Emperor (4), 
by Mr, Bannerjee. Although the facts of 
these cases are somewhat different from 
those of the present one and although in 
the latter case, Newbould, J. did not agree 
entirely with the view of Obaudhury, J. on 
certain matters, nevertheless these cases 
are helpful in the. determination of ques- 
tion involved in the present case as both 
the Judges hold-in both the cases that a 
search warrant should not be issued merely 
to help an investigation and that it should 
not be issued unless there was an enquiry 
pending. or about to be made. They also 
say, that a search warrant should not be 
issued as a mattercf course on the bare 
statement of a Police Officer that a search 
was necessary. 


(3) 24 O W N 403; 55 Ind, Oas. 473; A IR 1920 Cal. 
43; 21 Or. L J 313; 470597: 31 O L J 345, 

(4) 24 O W N 405; 57 Ind. Oas. 93; A I R 1920 Oal, 
352; 21 Or, LJ 573; 31 OL J 267, 
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As I pointed out in the earlier part ‘of my 
Judgment, a trading company has been de- 
prived of its account books, codes and other 
papers both current and for previous years 
for several months. Any one having to deal 
with commercial matters will realize the 
great and probably irreparable loss which 
this action has entailed. What were the 
materials upon which the learned Magistrate 
took action? They consisted of a bare 
staetment in writing by an Assistant 
Commissioner of Police that 

“information had been received from the Collector 
of Oustoms, Oaloutta, to the effect that systematic 
under-valuation of cotton piece-goods, aasessable 
to duty on market value resulting in considerable 
ae of revenue to the Govt. is being committed, 
etc, 

The learned Magistrate did not examine 
either the Police Officer or the Oollect:r of 
Oustoms. He did not try to ascertain the 
nature of the information the Collector of 
Oustoms had whether tho information was 
reasonably reliable ard sufficient to indi- 
cate prima facie that the petitioners had 
committed the offence mentioned nor did 
he try to ascertain the necessity of the 
immediate seizure of such a variety and 
volume of documents as was asked for, 
viz., “documents, account books and other 
papers of the years 1936—1939.” In acting 
on the bare statements contained in the 
letter of the Assistant Oommissioner of 
Police without.any further enquiry, the 
learned Magistrate failed to perform the 
duties and take the precautions which the 
law requires him to perform and take 
before he issued a Warrant for a general 
search. In my opinion the warrant was 
issued on insufficient materials and was not 
justified in law. 

I have dealt at some length with this 
matter out of deference tothe wishes of 
the learned Magistrate who in his explana- 
tion asks that this Court should lay down 
principles for the guidance of the Magise 
trates and the Police and also because 
I wish to impress upon the learned 
Magistrate that the issue of a warrant 
for a general search should not be made 
light-heartedly. It is undoubtedly the duty 
of Magistrates to aid to the utmost the 
authorities engaged in the detection and 
investigation of crime but such aid must 
be given in accordance with the provisions 
laid down by the law. Magistrates should 
also constantly bear in mind that they 
have an equally important duty to the 
public to see that no one is subjected to 
avoidable hardship and inconvenience and 
they should take no measures which would 


A 
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cause such hardship and inconvenience 
unless such measures are imperatively 
necessary for the purposes of the detection, 
prevention or punishment of crime. I wish 
to make it perfectly clear that nothing 
that I have said is intended to cast any 
aspersion whatsoever on the fairness or good 
faith of the learned Chief Presidency 
Magistrate. I have had occasion to see his 
work and I have found him to be able, fair 
and conscientious toa high degree. In the 
present case there has been an error due to 
a miscvunception of the law and it is there- 
fore necessary for us to set the matter 
Tight. In these circumstances I agree with 
my learned brother in the order that he is 
about to pass, viz., that the Rule so far as 
it relates to the dccuments seized should be 
made absolute and that the documents 
seized from tue petitioners should be return- 
ed to them forthwith. ; 


Khundkar, J.—I agree but desire to add 
a few observations which arise in cons 
nection with the arguments regarding the 
construction of s. 96, Oriminal FP. O., which 
have been addressed to us. We are con: 
cerned at this stage with only the second 
part of the Rule which isin these terms: 
“to show cause why the books of account 
seized under the search warrant should 
not be restored to the company.” The 
power to issue a general search warrant 
is conferred by s. 96 (1), Uriminal P.O. 
The sub-section is divided into four clauses 
which for purposes of easy reference, I will 
designate by the letters (a) to id) although 
they are not so numbered in the statute, 
s. 96 (1): 

“(a) Where any Court has reason to believe that 
& person to whom a summons or order under 
Bo 94 or a requisition under s. 95, sub-s. (1), has 
been or might be addressed, will not or would not 
produce the document or thing as required by such 
summons or requisition, (b) or where such docu- 
ment or thing is not known tothe Oourt to be in 
the possession of any person, (c) or where the 
Court considers that the purposes of any inquiry, 
trial or other proceeding under this Code will be 
served by a general search or inspection, and (d) it 
may issue a search warrant: and the person to 
whom such warrant is directed, may search or in- 


spect in accordance therewith and the provisions 
hereinafter contained.” 


Clause (a) relates back to ss. 94 and 95, 
and refers to those classes of cases in which 
the Magistrate has power to issue under 
s. 94 a summons, or under s. 95 a requisi- 
tion, to produce a document or thing. We 
are not concerned with any requisition 
under s. 95, but only with the category of 
cases contemplated by s.94 (1). The words 
of that section so far as they are material 
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for the purposes of the present discussion 


are a8 follows : 

‘Whenever any Oourt.........considera that the 
production of any document or other thing is 
necessary or desirable for the purposes of any 
investigation, inquiry, trial or other proceeding 
under this Oode by or before such Oourt...... such 
Court may issue a summons..,.....to the person in 
whose possession or power such document or thing 
is believed to be, requiring him to attend and 
produce ib... seno is 

[b would be convenient to set out again 
here the definitions of enquiry and investi- 
gation contained in the Code, These are to 
be found in 8.4 (1) els. (k) and (l). Clause (k) 
is in the following terms: “inquiry includes 
every inquiry other than a trial conducted 
under this Code by a Magistrate or 
Court;” it is to be noted that inquiry is not 
intended toinclude anything done by any 
authority other than a Magistrate or Oourt. 


Clause (l) is as follows: 

“Investigation includes all the proceedings under 
this Code for the collection of evidence conducted 
by a Police Officer or by any person ‘other than a 
Magistrate) who is authorized by a Magistrate in 
this behalf.” 

It is to be observed that a proceeding by 
a Police Officer for the collection of evidence 
would answer the definition of investigation 
only if it were a proceeding under the Code, 
In the present case, the letter of the Assis- 
tant Commissioner on which the Magistrate 
took action shows that the petitioner’s 
bocks were not required for the purposes of 
any inquiry, trial or other proceeding under 
the Code, by or before the Court, but whe- 
ther they were required for an investiga- 
tion may be considered. The letter prays 
that a search warrant may be issued and 
recites that an “information” was ‘received 
from the Collector of Customs, Oalcutta, to 
the effect that systematic undervaluation of 
Goitun piece-goods assessable to duty on 
market value resulting in considerable loss 
of revenue to the Govt.” was being 
committed by several persons ...... “in cone 
travention of the Sea Oustoms Act and to 
cheat the Govt.” It is quite obvious 
that the Oustoms Authorities wanted an 
examination ofthe books in order to see 
what materials they would afford in support 
of the information which had come into 
their possession. Such an examination 
would have had to becarried out either by 
Customs Officers or by the Police. In neither 
evert would it have been an investigation 
under the Code. In In re Mahomed Tahir 
(5), it was held that such a proceeding by 
the Customs Authorities was not an investiga» 

(5) 36 Bom. L R 96; 149 Ind, Oas. 1021! A I R 1934 


Bom. 104; (1934) Or. Cas. 364; 35 Or. LJ 1024; 6 R B 
406. 
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tion under the Oode. An examination of 
the petitioner's books by the Calcutta 
Police would also have failed to satisfy the 
definition of investigation, because tha 
Calcutta Police have no power to conduct 
proceedings under the Code for the collec- 
tion of evidence, since the provisions of 
Ch. XIV which confer such power kave not 
been extended to the Police in Calcutta, 
and no provision of the Oode applies to 
them unless expressly extended: see s. 1, 
subss. (2). If authority were needed, it is 
to be found in Queen-EHmpress v. Nilmadhab 
Mitter (6). In that case it was held that the 
provisions of s, 164 had no application 
to statements taken in the course of a Police 
investigation made in the town of Calcutta, 
- At p. 606* of the report the matter is thus 
stated : 

“Section 164 deals with statements made to a 
Magistrate inthe course. of an investigation under 
Oh. XIV ofthe Act, andthe point for consideration 
is, whether the investigation, in the course of which 
the statement in question was made, was an. inves- 
tigation under that Ohapter. 

The investigation was by Oalcutta Police in the 
town of Oalcutta, and unless there is some specific 
provision making Oh, XIV applicableto the Police in 
Oalceutta, the section does not apply, as the statement 
was not made in the couree of an investigation under 
the Chapter.” 

Mr. Banerjee has with his usual fairness, 
indicated that in a non-cognizable case it 
might be possible to vest the Police with 
powers of investigation under the Code by 
means ofan order made by a Magistrate 
under 8, 155 (2). It is unnecessary to specu- 
late whether this would have the effect of 
converting an examination by the Calcutta 
Police of documents into an investigation, 
because in fact no such order was thought 
of in the present case. The provisions of 
8.94 (1) do not seem to have been cone 
sidered at all, and there is nothing to indie 
cate that the Magistrate had reason to 
believe that if a summons had been issued 
tothe petitioners under that section, they 
would not have produced the documents in 
question. It follows that the Magistrate's 
action is not covered by s. 96 (1) cl. (a) 
and it is clear that cl. (b) had no applica- 
tion. There remains cl. (e), and the 
learned Magistrate's explanation in ang wer 
to the rule shows that in his opinion his 
order ought to be considered justified under 
that clause. Oertain portions of the eg- 
planation require to be quoted: 

“In the present case, the Police report on which 
1 issued search warrant definitely stated that the 
suspected offences, into which inquiry was about 
tobe made, were under the I. P, as 

(6) 15 O 595 (F B). 

*Page of 15 O.—[ÆEd.] 
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also the Sea Oustoms Act and I submit that my 
order was justified. I agree, however, that the ori- 
ginal application by the Police (dated April 4, 1939), 
might have been a little more explicit, and the 
warrants themselves might have been more explicit, 
- . . Iam informed that the charge sheet is about 
to be submitted against the applicants by the Police, 
so that there hasbeen an inquiry under the Oode 
resulting in prosecution of the applicants,” 


What I have quoted from the learned 
Magistrate’s explanation indicates that he 
has confused “inquiry” ` with “in vestiga- 
tion” and has failed to appreciate the fact 
that an examination of the documents 
seized whether by the Customs Authorities 
or by the Police of Oaleutta would not be 
even an “investigation.” Mr, Chatterjee on 
behalf of the Orown has submitted that the 
Magistrate's order was justified by the 
language of cl, (c), because the Magistrate 
really considered that the purposes of a trial 
would be served thereby. As against this, 
it has been contended by Mr. Banerjee 
firstly, that the Magistrate not having taken 
cognizance of any offence, there was no 
trial, the purposes of which could have been 
served by a general search or inspection ; 
and secondly, that the words “when the 
Court considers” require that the Magistrate 
should bring a judicial mind to bear upon 
the material before him, and that he should 
refuse to issue a search warrant unless 
those materials are sufficient to persuade 
his judicial mind that the purposes of an 
inquiry, trial or other proceeding under the 
Oode would be served by such an order. 
In regard to the first branch of this cone 
tention, I ean find no warrant for it in the 
language of cl, (e), nor is it supported by 
any judicial pronouncement binding on 
this Court. The trial, referred to in this 
clause might very well be one in which 
cognizance witbin the meaning of s. 190 
had yet to be taken, This view is justified 
by the language of Form No. 8 of Sch. 5 
of the Code which is in these terms: 

“Whereas information has been laid (or complaint 
has been made) before me of the commission (or 
suspected commission) of the offence of (mention the 
offence concisely) and it has been made to appear 
to me that the production of (specify the thing 
clearly) is essential to the inquiry now being made 
or about to be made into the said offence or suspected 
offence ; . 


This is to authorise and require you to seareh....... 
etc.” 


In Clarke v, Brojendra Kishore Roy (1) 
at p. 966* it was observed by Lord Mac- 
naghten, who delivered the. judgment of 
the Judicial Committee of the Privy Council 
(p- 906* of the report) that the form cone 








*Page of 39 O— [Ed] 
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templates the issue of a search warrant 
before any proceedings of any kind are 
initiated. Mr, Banerjee has argued that 
this observation is obiter, but upon a 
careful reading of the judgment I am not 
quite convinced that it is merely that. Be 
that as it may, I consider the observation 
to be binding on this Court, In my judg- 
ment it is necessary to consider cl. (l) along 
with cl, (c) Olause (d) authorizes the 
person towkom the warrant is directed to 
search or inspect in accordance therewith, 
and itseems to me to be reasonably clear 
thatthe word “inspect’’ must contemplate 
a step to be taken after the seizure of the 
documents or things concerned has been 
effected. In ihe context in which it occurs, 
it implies a capacity to scrutinize the 
materials seized for purposes of any inquiry, 
trial or cther proceeding under the Code. 
There are no words which limit scrutiny to 
the purposes of a trial already launched, 
Indeed wken documents or things are 
involved, the effective prosecution of a 
criminal trial would generally be impos- 
sible unless the prosecutors were permitted 
to examine the documents or things ata 
very early stage, and it is only reasonable 
to assume that the Legislature was alive 
to such a consideration. 

In my judgment the language of cls. (c) 
and (d) read tegether justify a search 
warrant for Materials, an examination of 


which is required for the purposes of a. 


trial not yet actually embarked upon. In 
Mahomed Jackariah & Co. v. Ahmed Maho. 
med (7) it was held that documents of an 
accused person brought into Court by 
Virtue of a search warrant under s. 96 
could be used in evidence against him 
and that the Legislature intended that the 
prosecutor should, under the order of the 
Court, have the power to inspect them and 
determine whether they should get in as 
evidence. In the judgment delivered by 
Ghose, J. he referred to Oh. XIV of the 
Code and the powers of the Police there- 
under to search and to seize articles and 
then went on to make the following observa- 
tion which appears at p. 14z* of the 
report : 

“When therefore upon search a Police Officer finds 
any documents which he thinks necessary for the 
investigation of the case, he has to forward the same 
to the Oourt; and this he does evidently under s, 170; 
and he requires the complainant to appear before 
the Magistrate and prosecute the case. Now, it is 
obvious that in the very nature of things the prosecu- 
tor would have an opportunity of looking at the docu- 


ments thus seized, and it is difficult to conceive that 
(7) 15 O 109, 


*Page of 15 O.—| Ed.) 
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if in the case of a search and seizure by the Police 
the prosecutor necessarily inspects the documents 
or articles seized, the Legislature intended that he 
should not have the same opportunity or privilege 
where under the order of the Oourt any particular 
document or other thing is seized under a search 
warrant and brought up to the Oourt.” 


In In re Lakhmidas Naranji (8) it was 
Pointed out that though the Code was 
amended several years after the decision 
in Mahomed Jackariah & Co. v. Ahmed 
Mahomed (7) the Legislature allowed the 
Section to remain as it was when that case 
was decided thus indicating that the Legis- 
lature adopted the construction put upon 
the secticn by this Court. In the Bombay 
case it was held that when the Magistrate's 
jurisdiction to order production of a docu- 
ment comes into play, that carries with it 
the jurisdiction to allow the prosecution the 
right of inspection. In Ajoy Krishna v., 
S. G. Bose (9) it was held following the case 
in Mahomed Jackariah & Co. v. Ahmed 
Mahomed (7) that once articles are brought 
before the Court in execution of a search 
warrant, inspection thereof may be allowed 
tothe complainant. 

Seizure and inspection are, however, sube 
servient to the paramount condition that 
the Court should consider that such steps 
will serve the purposes of an inquiry, trial 
or other proceeding under the Code. As 
my learned brother has pointed out, the 
word “investigation” is omitted from cl. (e) 
of s.96(1) which indicates that a Oourt 
acting under that clause may not order 
seizure for purposes of an investigation. As 
stated above, investigation means a pro- 
ceeding by the Police under the Code for 
the collection of evidence. I agree entirely 
that the Court cannot, when acting under 
cl. (c), order the seizure and production of 
documents for the sole purpose of enabling 
the Police to collect evidence or to search 
for evidence. But that does not amount 
to saying that the Court may not make an 
order for seizure to be followed by an 
inspection by the prosecutor where the 
Court judicially considers that seizure 
and inspection will serve the purposes of 
any inquiry; trial or other proceeding under 
the Code. The second branch of Mr. Baner» 
jee’s: argument is concerned with the 
meaning of tbe words "where the Court 
considers’ and this has been dealt with 
inthe judgment of my learned brother in 
which, as I hare said, I concur. The result 
is that this Rule must be made absolute, 


(8) 5 Bom. L R 980. 

9)33 O W N 369; 116 Ind. Oas. 721; A I R 1929 
Oal. AG 30 Or. L J 705; 49 O L J 164 Ind. Rul, (1929) 
Oal. 497. 
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Tbe books and documents seized under 


the search warrant in question are to be 
returned to the petitioner forthwith. 


e. Rule made absolute. 


MADRAS HIGH COURT 
Full Bench 
Oivil Revision Petition No, 267 of 1936 
October 6, 1939 
Leao, O. J., PANDRANG Row, ABDUR 
RAHMAN, KRISANABWAMI AYYANGAR AND 
PATANJALI SASTRI, JJ. 
O. R. RAMASWAMI AYYANGAR 
(MINoR)—PETITIONER 
versus 
Oo. 8. RANGAOCHARITAR AND OTHERS—. 
RESPONDENTS 
Court Fees Act (VII of 1870), as. 7 (v). tiv) (b), 
Sch. II, Art. 17 (vi), 8. 7 (iv-A) (Madras BAN, 
ment)—S. 7 (v), applicability to partition suit where 


plaintiff is in joint possession—Such suit falls 
within Art. 17 (vi), Sch. II—S.7 (iv) does not 
apply—Partition suit by mtnor—Prayer for dec- 
laration that simple money decrees passed against 


him in suits to which he was eonomine made 


party did not affect him—Court-fees under s. 7 
(iv-A) in respect of such decrees must be paid— 
Court-fees—Partitton suti—Minor son challenging 


transactions by father—No relief for cancellation— 
Prayer for possession of his share in alienated 
properties—Nature of relief—Oourt-fees payable— 
Alienations to which minor was not eo nomine 
party, challenged—Alienees and creditors made 
parties to suit—Prayer for declaration and con- 
cellation, if necessary—Payment of court-fees on 
such relief—Prayer for appointment of receiver 
—Court-fee in respect of such prayer. 

Sub-section (v) of s. 7, Court Fees Act, cannot be 
deemed to apply to a partition suit where the 
plaintiff is in joint possession. A joint owner who 
is in possession does not need to sue for possession, 
He has possession and the fact that his possession 
is shared by others does not affect the Position. 
Section 7 Ww) can only apply where the plaintiff is 
seeking relief in respect of possession of immor- 
able property when he is out of possession. 4 Ind. 
Oas. 243 (9), not followed. [p. 498, col. 1.] 

The language of s. 7 (iv) (b) is incompatible with 
a claim for partition when the plaintiff is in joint 
possession with the other members of his family. 
A suit to enforce a right to share in any proper- 
ty on the ground that it is joint family property 
is a suit of a different nature from a suit to 


: en- 
force the right to a share. Where the claim is to 
share, it implies that the plaintiff ig notin pos- 


session ; whereas a suit to obtain possession of a 
share is compatible with the plaintiff being in 
joint possession of the whole. Ifthe words ofs. 7 
(sv) (b) are to be given their ordinary meaning, they 
cannot apply toa suit for partition by a member 
of a joint family who is still in joint possession, 
In these circumstances the only provision in the 
Court Fees Act which is applicable is Art. 17 (xi) 
of Sch, II, Art. 17-B of Sch. II. (Mad, Amendment.) 
55 Ind. Oas. 517 (11), relied on 82 Ind. Oas, 512 (D, 
Overruled. ([p. 498, col. 2.] 
([Case-law discussed. ] 
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Where in a suit for partition by a minor. son 
against his father, the son prays for a mere ‘dec- 
laration that the simple money decrees passed 
against him in suits in which he had been eo 
nomine impleaded as a party, do not bind him and 
the family, he must pay the fee prescribed by s.7 
{iv-A’, Such decrees bind him until set aside, and, 
therefere, he cannot seek to obtain a decision on 
the footing that his interest in the joint family 
property is not affected by them. It makes no 
difference that the plaintiff isa minor or merely a 
Junior member of the family, as the considerations 
which apply to the decree of a competent Oourt, 
once it is passed, are essentially different from those 
applicable to the transactions of a party. The 
plaintiff must be held to have impliedly asked for 
a cancellation of the decrees passed against him 
and must accordingly stamp his plaint ad valorem 
on the amount of the decrees and not merely on 
his share fraction, as his liability is for the full 
amount, though necessarily limited to the extent of 
his share in the joint family assets. [p. 499, col. 


Where in a suit for partition by a minor son 
against his father, the plaint challenges the validity 
of transactions entered into by the father as mana- 
ger of the family, the plaintiff must pay court-fees 
in accordance with the relief which he is actually 
seeking. He cannot be allowed to evade payment by 
omitting to ask for relief when the success of his 
suit depends on relief being granted to him. The 
Court must look at the real nature of the suit and 
decide what the plaintiff is asking for. Where, 
therefore, the plaintiff is in effect asking in respect 
of alienations where possession has passed to the 
alienees that they be set aside and that he be 
placed in possession of his share of the properties 
alienated the plaintiff has tostamp his relief in 
respect of these transactions in accordance with the 
provisions of 8.7 (v). [p. 499, col. 1.] 

Per Full Bench—Abdur Rahman, J., dissenting.— 
In a suit for partition by a minor son against his 
father, the plaint need not containa prayer for a 
declaration or cancellation, in respect of alienations 
by the father to which the plaintiff was not eo nomine a 
party and whichare challenged by him. Such a prayer 
is a purely incidental but unnecessary relief. When 
there is no such prayer in the plaint, there is no 
justification for implying them and then demanding 
a fee for it. The position is not altered by the 
juinder in the suit of the parties to the transactions 
who are interested in supporting them. Whether they 
are before the Court or not, the Court is bound as 
between the members of the family to decide which 
are the debts binding on the family before directing 
a division. The presence of the third parties would 
no doubtinvest the decision with a finality, but this 
is scarcely a ground for reading into the'plaint a 
prayer which the member suingis not obliged to 
seek under the law in the face of the provision in 
O. I, r. 10 (2), Oivil P.O. Hence merely by reason of 
his impleading the severalcreditors, the plaintiff can- 
not be deemed to have asked for declarations in res- 
pect ofeach of the transactions impugned, and a 
separate court-fee ag regards each one of them is not 
necessary. [p. 500, col. 1.] 


Per Abdur Rahman, J.—The minor, plaintiff chal- 
lenging the alienations and decrees to which he wag 
not eo nomine,a party can ask for partition of the 
property without having any regard to such aliena- 
tions and can insist that no funds need be reserved at 
the timeof partition for payment to such decree- 
holders if the plaintiff has not impleaded such alienees 
or creditors in the suit and has not asked for a decree 
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“ for accounts, But if the alienees and creditors are 
F made parties to suit and the plaintiffdesires the Court 
to gointo these questions and praysfor a relief which 
must, in the circumstances, be taken to beas tantamount 
to asking for an adjudication of the questions relat- 
ing to his liability for the decrees passed against his 
father or to the binding nature of the alienation of 
family property, the plaintiff must not pay a court-fee in 
regard to them. ([p. 504, col. 2.] 

Where ina partition suit a minor plaintiff challenges 
transactions entered intoby themanager of the family 
and praysfor the appointment of a receiver, such a 
relief is entirely of an interlocutory character and 
separate court-fee in respect of such a prayer is not 
necessary, 


Order of Reference 

Abdur Rahman, J.—One of the points 
raised in this case is whether Art, 17-B 
of Sch. IIor s. 7 (iv) 'b), Court Fees Act, 
applies. In Rangiah Chetty v. Subramania 
Chetty (1) a Full Bench of this Court held 
_ (one Judge dissenting) that s. 7 (iv) (b) 
applies. There have been decisions on 
this question in other High Oourts and 
there is a divergence of opinion. The other 
questions involved in the present case are 
also of importance and in order that the 
questions may be definitely settled; so far 
as this Court is conceroed, we consider that 
the case should be placed before a Bench of 
five Judges. 

Messrs, V. V. Srinivasa Ayyangar, S. 
kamanujachariar and V, R. Venugopalan, 
for the Petitioner. 

The Govt. Pleader, Messrs. T. S. Ven- 
katarama Iyer, K. R. Rangaswami 
Ayyangar, R. Rajagopala Ayyangar, &. 
Venkatesan and R, Viswanathan, for the 
Respondents. 


JUDGMENT 


Leach, C. J.—This petition raises im- 


portant questions with regard to the stamp- 
ing of plaints in suits for the partition 
of estates of joint Hindu families. The 
petitioner is the minor son of a Hindu 
father. Through his mother as next friend 
he has filed a suit in the Qourt of the 


(1) 21 ML J 2l; 8 Ind. Cas, 512; (1910) MW N 
7155 9M L T2 (FB) 
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Subordinate Judge of Kumbakonam for 
partition of the family properties and for 
possession of his oneefifth share therein. He 
has joined as defendant his father, his three 
brothers, and twenty-two other persons. 
Tae stranger defendants are made parties 
either as alienees of family properties or 
as creditors of the family. In his plaint, 
the plaintiff avers that the family is one 
engaged merely in agriculture and that 
before the matters complained of, it had 


large cash resources. He alleges that 
his father has engaged in reckless 
speculation in land, in trade, and in 


litigation with the result that the cash 
resources have disappeared, the family 
properties have been sold or mortgaged 
and numerous debts contracted. The 
plaintiff says that his father’s transactions 
are not binding on the family, but he 


. bas not in terms asked for the setting 


aside of the alienations of family properties 
or for declarations that his father’s other 
trensactions are unenforceable against the 
estate, His prayers are for (2) an account 
of the movable and immovable joint family 
properties, (iz) the partition by metes and 
bounds of his one-fifth share, (iit) the 
appointment of a receiver to manage the 
properties and collect the rents and income 
till the disposal of the suit, (tv) the costs 
of the suit, and (v) such further and neces- 
sary reliefs as in the circumstances may be 
considered necessary and proper. He 
values his share of the family properties at 
Rs. 40,000 but has merely stamped his 
plaint with a courtefee of Rs. 100 under 
Art. 17:B of Sch. II, Oourt Fees Act, as 
amended in Madras. 

On the filing of the plaint the Subordi- 
nate Judge called for a statement of the 
transactions which the plaintiff says are 
invalid as against the family and a state- 
ment was submitted. From this statement 
aod the order of the Subordinate Judge 
with which this petition to concerned, the 
following particulars have been extracted : 


SS SSS SSD 


Item 


No. Nature of alienation or debt 

















— | Sees 


1 Simple mortgage dated 15-11-1932, 


2 Simple mortgage dated 7-3-1934, 





45,000 


7,600 


| Person or 
alleged to have 
entered into the 
transaction or have 
been held Liable. 


persons 


In whose favour 

















Defendant 1 for him- 
self and as manager 
of the joint family. 


Defendant 1 


Defendant 5 


Defendants 6 and 7 
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- : Person or persons ` 


alleged to have 


Amount 























ae Nature of alienation or debt Rupees In whose favour entered into ` the 
; transaction or have 
been held liable. 

3 | Simple mortgage dated 13-3-1934. | 3,297 Defendant 8 Defendant 1 

4 | (a) Usufructuary mortgage, dated | 8,800 Defendant 9 Do. 

23-12-1933. 7 J 
(b) Sale in Court auction in O. 8, Defendant 9- (not stated). 

Ño. 15 of 1933, Sub-Court, Kumba- ; 

konam. 4 

5 Promissory note, dated 14-3-1933. 4,000 Defendant 10 | Defendants 1 and 26 

6 Oharge decree debt in O. S. No. 39 | 26,000 Defendant 11 Defendant 1 
of 1926 on the file of the Subordi- ; H 
nate Judge's Court, Kumbakonam, 

7 Simple money decree debt in S. O. 600 Defendant 12 (not stated). 

No. 211 of Subordinate Judge’s | 
Oourt ; 

8 | Simple money decree debt in O. S. | 3,000 Defendant 13 Defendant 1 
42/33 onthe file of the Subordinate 5 
Judge's Court, Kumbakonam. 

9 Sim ple money decree debt in O, 8. | 6,343-7-8 Defendant 14 Defendants 1 to 4 
23/33, Mayavaram Subordinate and plaintiff, 
Judge's Court. 

10 Simple money decree debt in O. 8. 6,000 Defendant 15 - Do, 
10/33, Mayavaram Subordinate mae 
Judge's Court. | 
11 | Sale, dated 29th July 1934. 18,879-5-8 Defendant 18 Defendant 1 
12 Simple money decree debt on the 9,000 - Defendant 19: Do. 
file of the Subordinate Judge's 
Court, Kumbakonam, O, 8. 15/33. 
13 | Decree in O.S. 298/34, on the file | 3,680 Defendant 20 (not stated), 
of the District Munsif's Court of 
g Valangiman, 
14 Sale, 750 Defendant 21 Defendant 1 
15 sae money decree in 8.0. 400/33 675 Defendant 22 Do. 
f the Subordinate Judge's Oourt, 
Kumbakonam. 
16 (a) Simple mortgage. 5,600 Defendant 23 Defendant 1 as 
f i i 7 manager. 
(b) Single money decree debt in . 978 Defendant 1 
S. 0. 375/33 on the file of the 
Bubordinate Judge's Court, 
Kumbakonam, 
17 Simple money decree debt in 8. 0, 246 Defendant 24 Defendant 1 
814/33 on thefile of the Subordi- 
nate Judge's Court, Kumbakonam, 
18 | Simplemoney decree debt in O.S. | 5513-85 Defendant 25 Def 
86/33 on the file of the Subordinate | ii ee nee 
Judge's Oourt, Kumbakonam. 
19 Simple money debt. 400 (not stated) 


Defendant 26 


ep eo 2 SE SS 


4 


3 


N 


>, 
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It does not appear from the statement 
nor from the order of the Subordinate Judge 
why defendants Nos. 16 and 17 are made 
parties, though in the plaint it has been 
alleged that they are among the persons 
from whom defendant No. 1 bas borrowed. 
Tne Subordinate Judge has held that as the 
plsiatif himself is “constructively” a party 
to ths mortgage for Rs. 45,000, he must 
pay in respect of this matter a court-fee 
in accordance with the ad valorem scale 
specified in Art, 1 of Sch. I, Oourt Fees 
Act. He has also held that the plaintiff is con- 
structively a party to the transactions which 
are Items Nos. 9, 10, 11, 13, 16 (a) and 18 
in the above table and has directed the 
plaintiff to pay a court-fee in respect of 
these items also on the ad valorem scale. In 
the Subordinate Judge's opinion, the plains 
tiff is not even constructively a party to 
the other transactions, but he has held that 
he should pay under Art. 17-A (1) of Sch. I 
a couri-fee of Rs. 100 in respect of each 
“for the relief of declaration,” Tne Bub- 
ordinate Judge has alsə called upon the 
plaintiff to pay a court-fee of Rs. 100 under 
Art. 17-B of Sch, II becuse he has asked 
for the appointment of a receiver, The 
total amount payable by way of court-fees 
under this order is Rs. 6,324-9-0. The 
plaintif contends that as he has not ex- 
pressly asked for reliefin respect of the 
transactions which he challenges, he can 
only be called upon to pay a court-fee of 
Rs. 100 under the provisions of Art, 17-B 
of Sch. If in respect of his prayer to be put 
in possession of his share in the estate, 

Section 17, Court Fees Act, provides that 
where a suit embraces two or more dise 
tinct subjects, the plaint shall be chargeable 
with the aggregate amount of the fees to 
which the plaint in suits embracing seps- 
rately each of such subjects would be liable 
under the Act. Before discussing the ques- 
tion of the stamping of the plaint in respect 
of the transactions which the plaintiff chal- 
lenges it is necessary to decide under which 
provision of the Act, the plaint requires to 
be stamped in respect of the general relief 
for partition and delivery to the plaiatiff of 
his share. The plaiatifi’s contention that 
Art. 17-B of Sch, Il applies here is contrary 
tothe majority decision of the Fall Bench 
of this Court (White, O. J., Krishuaswami 
Ayyar and Ayling, JJ.) in Rangiah Chetty 
v. Subramania Chetty (1). It was there 
held by White, C.J. and Krishnoaswami 
Ayyar, J. that a suit for partition of joint 
family property where the plaintiff is in 
joint possession with the other ¢.-parceners 


18663 & 64 
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is governed by s.7, cl. (iv) (6) and that 
therefore the plaint in such a suit should 
be stamped ad :alorem on the amount at 
which the relief sought is valued. Ayling, J. 
dissented and keld that the case fell within 
Art. 17 (vi) of Sch. IL which is now Art, 17-B, 
Madras Oourt Fees (Amendment Act, 1922. 
The latter Act made extensive ameniments 
in the Oourt Fees Act of 1870 in certain 
other respects. The opinion of White, O, J. 
and Krishnaswami Ayyar, J. ig not snared 
by any other Indian High Court. The Oal- 
cutta High Court has applied Art. 17 (v2) of 
Sch. II: see Kirty Ghurn v. Aunath Nath 
Deb (2), Bidhata Rii v. Rim Cnraritar (3) 
Rajani Kanta v. Rajabala Dasi (4) and 
Nandalal Mukherjee v. Kalipada Mukherjee 
(5). The Allahabad and the Lahore High 
Courts are of the same opinion: see Taras 
chani Mukherjee v. Afzal Beg (6) and Asa 
Ram YV. Jagannath (1). The Bombay High 
Court has held that even where the plain- 
tiff isin joint possession of the family pro- 
perty, tae provisions of s. 7 (v) should be 
applied: Balwant Ganesh v. Nana Chintaman 
(8) aid Dagdu v. Totaram (9). It 13 true 
that in Motibhai v, Haridas (10), B. 7 (iv) (b) 
was applied, but in Dagdu v. Totaram (9) 
an attempt was made to distinguish the 
former decision and it cannot be regarded 
as representing the Bombay view. The 
question having been raised, we must con- 
sider wnether Rangiah Chetty v. Subramania 
Chetty (1) was correctly decided. | 

Seccion 7 (iv) (b) says that sults to en- 
force the right to snare in any property on 
the ground that it is joint family proparty 
shall be stamped according to the amouat 
at which the relief sought is valued in the 
plaint. The reasons for the majority view 
in Rangiah Chetty v. Subramania Chetty (1) 
ara to be found in the judgment of 
Krishnaswami Ayyar, J.in which White, O. J. 
concurred. Toe reasons given by Krishna- 
swami Ayyar, J. can be shortly stated in 
this way. It would not be likely that the 
Legislature in enacting a measure with 
regard to court-fees would have omitted to 
make specific provision for such a common 

(2)8 O 737; 110 LR 95. 


(3) 3}OLJ 651;12 O W N 37. 

(4) 52 0 128; 85 Ind. Gas. 870; AI R 1925 Oal. 
320; 290 WN 76. 

(5) 59 O 315; 136 Ind. Oas. 600; A I R1932 Oal. 
227; 35 O W N 912; Ind. Rul (1932) Oal, 232. 

(6) 34 A 184; 13 Ind, Oas 135; 8 A L J 1329. 

(4) 15 L 531; 150 Ind. Oas. 994; A I R 1934 Lah. 
563; 36 P L R 48; 7 R L 46 (F B). 

(8) 18 B 209. 

(9) 33 B 658; 4 Ind. Oas, 243, lL Bom. L R 


1074. 
(10) 22 B 315, 
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form of suit asa suit for partition by a 
member of a joint Hindi family and the 
Privy Council had applied a clause similarly 
worded inthe Lim. Act of 1859 to such 
Buifss The clause referred to in that Act 
is cl. 13 of 8.1, which fixed a period of 
12 years for suits to enforce the right to 
share in any property, movable or jmmov- 
able, on the ground that it is joint family 
property. Ayling, J. agreed with the opinion 
expressed ‘in Dagdu v. Totaram (9) that a 
suit to recover by partition a definite and 
ascertained share of a specified property 
could not fall under s. 7 (iv) (b), but he did 
not accept the Bombay view thats. 7 (v) 
. was the appropriate section. He accepted 
the decision in Kirty Churn v. Aunath Nath 
Deb (2) as embodying the correct view. 
In that case Garth, O. J. observed that it 
was impossible to say what would be the 
value to the plaintiff of the change in the 
nature of his property. A partition suit 
changes the form of enjoyment of the pro- 
perty. Instead of an undivided share the 
plaintiff claims a divided share, Ayling, J. 
agreed that it was impossible to estimate 
In money the value of such a suit. In this 
connection it may be mentioned that in Gil? 
v. Varadaraghavayya (11), Wallis, O. J. and 
Sadasiva Iyer, J., held that a suit for parti- 
tion of immovabie property by a person 
who alleged that he wasin possession of it 
as cortenant on behalf of himself and others 
was governed by Art. 17 (vi) of Sch. II (now 
Art. 17-B) because the valus of the subjecte 
matter was not capable of valuation. 
_ The Bombay High Oourt stands alone in 
lis application of s. 7 (v), That section says 
that in suits for the possession of land, 
houses and gardens the stamp fee shall be 
paid according to the value of the subject- 
matter, and states how that value shall be 
arrived at. In my opinion, this sub-section 
cannot be deemed to apply to a partition 
suit where the plaintiff is in joint possege 
sicn. A joint owner who is in posession 
does not need to sue for possession. He has 
possession and the fact that his possession 
is shared by others does not affect the posi- 
tion. I consider that s, 7 (v) can only apply 
where the plaintiff is seeking relief in res- 
pect of possession of immovable property 
when beis out of possession, If 8. 7 (v) is 
ruled out, tte only other provisions of the 
Court Fees Act which call for consideration 
‘are s. 7 40) (b) and Art. 17-B of Sch. IJ. The 
language of s. 7 (iv) (b) is, however, incom- 
(11) 43 M 396; 55 Ind. Cas. 517; A IR 1920 Mad. 
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patible with a claim for partiticn when the 
plaintiff is in joint possession with the other 
members of his family, A suit to enforce 
a right to share in any property on the 
ground that it is joint family property 
is a suit of a different nature from a suit to 
enforce the rightto a share. Where the 
claim is to share, it implies that the plain- 
tiff is not in possession; whereas a suit to — 
obtain possession of ashare is compatible 
with the plaintiff being in joint possession 
of the whole. 

With regard to the reasoning of Krishna- 
swami Ayyar, J., based on s. l, cl. 13, 
Lim. Act of 1859, it falls to be observed 
that the wording of this clause was changed 
by tte Lim. Act of 1871 and that the 
change has been maintained in the Acts 
of 1877 and 1908. The corresponding Article 
to s. l, cl. 13 of the Act of 1859in the two 
later Acta is Art. 121, which provides. a 
period of limitation of 12 years in respect 
of a suit by a person excluded from joint 
family property to enforce a right to share 
therein. The Article now clesrly only 
refers to a suit by a person who is excluded 
from joint family property. Krishnaswami 
Ayyar, J. did not think that this amend- 
ment made any difference in the interpree 
tation of the Article, but,in my opinion, 
the alteration of the wording certainly 
robbed the argument of any force it might 
have had. As altered, its applicablility is 
expressly limited to a case where the 
member suing is not in joint possession. If 
the words of s. 7 (iv) (b) are to be given their 
ordinary meaning, they canuct apply toa 
suit for partition by a member of a Joint 
family who is still in joint pzssession It 
follows that I consider that the majority 
decision in Rangiah Chetty v. Subramania 
Chetty (1) is erroneous and should be over- 
ruled. In these circumstances the only 
provision in the Court Fees Act which is 
applicable is Art.17-B of Sch. II, and in 
stam ping his genaral relief under this provie 
sion, the plaintiff has acted rightly. 

I am unable to accept the plaintiff's cone 
tention that he shculd not be called upon 
to pay court-fees in respect of any of the 
transactions which he challenges because 
he has not asked for specific relief in rese 
pect cf them. His plaint challenges the 
validity of transactions entered into by his 
fatber as manager of the family, and parti- 
culars of these transactions have been 
supplied. The plaintiff must pay court-fees 
in accordance with the relief which he is 
actually seeking, He cannot be allowed to 
evade payment by omitting to ask for relief 


} 


| 
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when the success of his suit depends on relief 
being granted to him. The Oourt must 
look at the real nature of the suit and 
decide what the plaintiff is asking for. In 
this case he is asking for possession of his 
share in the estate to be calculated after 
certain transactions have been set aside, 
Mr. V. V. Srinivasa Iyengar has rightly 
conceded that if it is necessary for the 
plaintiff to ask for relief in respect of any 
of the transactions he must pay extra 
court-fee, The plaintiff isin effect asking 
In respect of alienations where possession 
has passed to the alienees that they be 
set aside and that he be placed in pos- 
session of his share of the properties alie- 
nated. In respect of these transactions 
the plaintiff clearly has to stamp his re- 
lief in accordance with the provisions of 
s. 7 (v). This will apply to Items Nos 4, 11 
and 14 of the table set out above. 

In respect of decree passed against him 
in suits in which he had been eo nomine 


impleaded as a party, it is plain that he 


must pay the fes prescribed by s.7 (iv-A), 
Such decrees bind him until set aside, and 
therefore he cannot seek to obtain a 
decision on the footing that his interest 
in the joint family property is not affected 
by them, It makes no difference that the 
plaintiff is a minor or merely a junior 
member of the family, as the considera- 
tions which apply tothe decree of a come 
petent Court, once it is passed, are essen- 
tially different from thse applicable to the 
transactions of a party. The plaintiff must 
be held to have impliedly asked for a 
cancellation of the decrees passed against 


him and must accordingly stamp his plaint. 


ad valorem on the amount of the decrees 
and not merely on his share fraction, as 
his liability is for the full amount, thougk 
necessarily limited to the extent of his 
Share in the joint family assets, These 
remarks apply to Items Nos, 9 and 10 in 
the table. The other transactions of defend- 
ant No. |, whether the plaintiff is made a 
party thereto or not, stand on a different 
footing. He is not bound under the sub- 
stantive law by which he is governed, to sue 
for a declaration or cancellation in respect 
of any of them. The legal position has been 
correctly explained in Unni v, Kunchi 
Amma (12) at p. 23 in the following words 
which were taken from an unreported deci- 
sion of this Curt: 

Ifa person not having authority to execute a 
deed, or having such authority under certain cir- 
cumstances which dil uot exist, executes a deed, 


ib is not necessary for parsons who are not bound 
(12) 14 M 26 at p, 28, 
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by it, to sue to set aside for it cannot be used 
against them, They may treat it as non-existent 
and sue for their right asif it did not exist.” 

The same priociple has been distinctly 
laid down by the Privy Council in Bijoy 
Gopal v. Krishna Mahishi Debt (13) at 
p 333, where their L rdships point out 
the jural basis underlying such transac- 
tions. In that case the reversioner sued for 
a declaration that a lease granted by the 
widow of the last male owner was not 
binding on him and for khas possession. 
It was objected that the omission to set 
aside the lease by a suit instituted withe 
in the time limited by Art, 91, Limi, Act, 
was fatal to the suit. Thea following obser- 
vations which are equally applicable toa 
father or manager of a joint family are 
apposite: 

“A Hindu widow is not a tenant for life, but is 
owner of her husband's property subject to certain 
restrictione on alienation and subject to its de- 
volving upon her husband’s heirs upon her death. 
But she may alienate it subject to certain condi= 
tions being complied with. Her alienation is not, 
therefore, absolutely void, but it is prima facie 
voidable at the election of the reversionary heir, 
He may thiok fit to affirm it, or he may at hig 
pleasure treat it as a nullity without the interven- 
tion of any Oourt, and he shows his election to do 
the latter by commencing an action to recover 
possession of the property. There is, in fact, 
nothing for the Oourt either to set aside or cancel 
as a condition precedent to the right of action of 
the reversionary heir, it is true that the appellants 
prayed by their plaint a declaration that the ijara 
was inoperative as against them, as leading up to 
their prayer for delivery to them of khas possession, 
But if was not necessary for them to do go 
and they might have merely claimed possession 
leaving it to the defendants to plead and (if they 
could) prove the circumstances which they relied 
on for showing that the ijara or any derivative 
dealing with the property were not in fact void- 
able, but were binding on the reversionary heirs.” 

In such cases even if the plaint contains 
a prayer for a declaration or cancellation, 
there is good reason for holding it to 
be one for a purely incidental but un- 
necessary relief. As I have indicated, there 
is no such prayer in the plaint and in the 
light of the parinciples explained, there 
is no justification for implying them and 
then demanding a fee for it. Nor can I see 
any force in the argument that the position 
is altered by the joinder in the suit of the 
parties to the transactions who are interested 
in suporting them. Whether they are be- 
fore the Coursi or not, the Court is bound as 
between the membars of the family to 
decide which are the debts binding On 
the family before directing a division: vide 


(13) 34 O 329 at p. 333; 341 A 87350 LJ 3342 l 
OW N 424(B O. 
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Venkureddi v. Venku Reddi (l4) and 
Sat Narain v. Sri Kishen Das (15), The 
presence of the third parties would no 
doubt invest the decision with a finality, 
but this is scarcely a ground for reading 
into the plaint a prayer which the meme 
ber suing is not obliged to seek under 
the lawin the face of the provision in 
O. I, r. 10 (2), i ivll P. O., which permits the 
name of any perscn to be included in a 
suit whose presence before the Court would 
enable it effectually and completely to adju- 
dicate upon and settle all questions in- 
volved in the suit. I am unable therefore 
to appreciate the argument that by reason 
of his impleading the several creditors, the 
plaintiff must be deemed to have asked for 
_declaraticns in respect of each ofthe tran- 
sactions impugned, and must pay a sepa- 
rate court-fee as regards each one of them. 

It follows that in my opinion, the plaintiff 
cannot be called upon to pay any addi- 
-tional courtefee in respect of the transactions 
challenged other than the transactions 
described in Items Nos, 4,9, 10, 11 and 
14. It will be for the respective defendants 
to establish their right to rank as creditors 
in the other transactions when the account 
is taken. Neither the plaintiff be called 
upon to pay a separate court-fee in respect 
of his prayer for the appointment of a 
receiver. This relief is entirely of an 
interlocutory character. This.record will be 
remitted to the trial Court and the plaintiff 
will be given anopportunity of stamping 
his plaint in accordance with this judg- 
ment. Notice of this petition was served on 
the Govt. Pleader but as the plaintiff has 
succeeded in part, there will be no order as 
to costs, 

Pandrang Row, J.—I agree with my 
Lord, 

Krishnaswaml Ayyangar, J.—I con- 
cur in the opinion expressed by my Lord, 
the Chief Justice. 

Patanjali Sastri, J.—I concur in the 
judgment just delivered by my Lord, the 
Ohief Justice. 

Abdur Rahman, J.—I agree with my 
Lord the Chief Justice inregard to the con- 
clusions at which he has arrivedon the 
various questions involved in this revision 


(14) 50 M 535; 100 Ind. Cas. 1018; 52 MLJ 387; 
A 11927 Mad. 471; (1927) M W N 267; 25 L W 784: 
38 M L T 342 (F B). 

(15) 17 L 644; 164 Ind. Cas. 6; A I R1936 P O 
“911. 68 I A 384; 1936 OL R 474; 9R PO 62; 
1936 ‘O W N 6tl; 2 BR 757; 44 L W417;40 C W 
N 1382; 17 PLT 717; 64 U L J 80; 38 Bom. L 
R 1129; 1936 A LR 795;0931)M W N 1204; 38 P 
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except oo one and would, therefore, give my 
reasons. 7 oe 

Three divergent views have been expres- 
sed by different High Courts in regard to 
the court-fee to be put ona plaint for par- 
tition of joint family properties where the 
plaintiff happens to bein joint possession 
of the same with his co-parceners, The 
Calcutta and Aliahabad High Courts have 
consistently taken the view that the fee in 
such a case would have to be fixed under 
Art. 17 (vt) of Sch. Ii to the Court Fees Act: 
vide Kirty Churn v. Aunath Nath Deb 
(2), Bidhata Rai v, Ram Charitar Rai (3), 
Rajani Kanta v. Rajabala Dasi (4), Nandae 
lal Mukherjee v. Kalipada Mukherjee (5) 
and Tarachand Mukherjee v. Afzal Beg 
(6). The Lahore High Court was taking 
a different view before but has in a recent 
Full Bench case decided, to fall ia with 
the view of the Calcutta and the Allahabad 
Courts: vide Asa Ram V. Jagannath (7). 
The Bombay High Oourt has been, except 
in one case, Motibhai v. Haridas (10) of 
opinion that inasmuch as a suit for partie 
tion invo ves a claim for possession, it should 
be governed bys.7(v) of the Act. The 
view adopted in this Presidency after the 
Full Bench decisionin Rangiah Chetty V. 
Subramania Chetty (1) has been that the 
fee was to be paid in accordance with the 
rule contained in s. 7 (iv)(b) of the Act. 
In view of this conflist of judicial opinion, 
I referred the revision raising this and 
three other questions when it came up 
before me for an authoritative decision by 
a larger Bench. It was placed before a 
Full Bench which decided to place this 
and other questions for a decision by five 
Judges and this Bench was consituted in 
consequence. 

The questions which arise for determina: 
tion in this revision are: (a) what js the 
requisite fee payable in cases where a 
plaintiff asks for partition of family property 
of which he is or claims to be in joint pose 
sion? (b) What would be the court-fee 
payable in respect of a property which a 
plaintiff has included in his suit for partis 
tion but which property has been alienated 
by a manager of the family and its posses- 
sion has passed out of the family ? (e) Whe- 
ther it is incumbent upon the plaintiff, if 
he wishes toget rid of any decrees of alie- 
nations to which he was eo nominee a 
party, to sue for their cancellation. If so, 
what fee would he be liable to pay for that 
relief ?(d) Was it essential for the plaintiff 
to sue for a declaration or cancellation-in 
regard to transactions (decrees or alienae 


a 


3 


1840 ` 


tions to which he had not been made & 
party? Or in other words, would he be 
justified in ignoring these transactions alto- 
gether and claiming partition although he 
impleads the decrec-holder or the alienes, 
thus desiring to have a final adjudication 
as between him and them in regard to the 
binding character of the decrees or aliena- 
tions? If he is not justified in ignoring 
these transactions and is bound to ask for 
a relief , what shculd he sue for and what 
ig the requisite fee for that relief ? 

As to tha first question, it was conceded 
by the learned Judges of this Oourt whose 
decision prevailed in the Full Bench case, 
Rangiah Chetty v. Subramania Chetty (1), 
that the subjectematter in dispute, which 
was nothing but a convenience sought by 
the plaintif in the form of his enjoyment; 
was not capable of being estimated at a 
money value. They, however, declined to 
apply the provisions of Art. 17 (vt) to a 
suit of this nature as they found the 
second condition necessary for its applica- 
tion to be wanting. They felt that 8.7 (iv) 
(b) in terms applied to asuit for partition 
even when the plaintiff claimed to be in 
joint possession of the family property and 
since the provisions of Art. 17 vi), could not 
be attracted as long as a provision could 
be found in the Act fora suit of this kind, 
they held the above stated Article to be 
inapplicable. Thereis no doubt thatif s, 7 
(iv) (b) applied to a suit of this nature, 
Art. 17 (vi) would have no application. But 
the question is ifs, 7 (iv) (b) is applicable. 
It reads as follows: “To enfore the right 
to share in any property on the ground that 
itis joint family property.” It has to be 
admitted that the language of this clause is 
clumsy and has now been repealedin Bens 
gal where a new section has been enacted 
in its place which provides a fixed fee 
in suits for partition where the plaintiff is 
in joint possession of property. The same 
course has not been adopted in other Pro- 
vinces, although in the interests of the 
litigant public it might have been pro» 
perly so. Since the old section of the Act 
still exists on the statute book, Wwe have 
to determine if this clause was rightly 
applied by the learned Judge of the Madras 
High Court to this class of cases. It might 
be stated at the outset that this sub-sec- 
tion is apparently ‘applicable to persons 
whoown joint family property in the sense 
in which that expression is used in the 
Hindu Law and could not be applied to 
persons who are merely tenants-in-common, 
The only Lahore case which was brought 
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to our notice in which the present section 
was extended to Muhammadans has been 
dissented from by a Full Bench of that 
Court: ride Asa Ram v. Jagannath (7), 

As for the words used in s. 7 (iv) (b), 
ordinarily the expression “to enforce the 
rightto share” would convey the meaning 
that the plaintiff wanted to enforce a right 
which he had been deprived from sharing 
and not that he wished to exercise a right 
which had been enjoying although in a 
different form or manner. I am not at pres 
sent considering cases where a person has 
n t been permitted to enjoy even joint 
rights in the family property, or in other 
words where he has been ousted from joint 
enjoyment of the property, but only those 
in which he had been enjoying and in regard 
to which he wished to seek a partition, that 
ig tosay, where he wished to enjoy his 
specific share in the property separately 
after severing his rights from those of the 
other members of the co-parcenary or Joint 
family as the case may be. In the'latter 
type of cases, the plaintiff can only be said 
to have asked for a change in the mode of 
enjoyment and it would not be, to my mind, 
quite correct to say that in seeking this 
changed mode of enjoyment he was trying 
to enforce a right to share a joint property, 
aright which he had been enjoying hereto- 
before without any hindrance by the other 
members If a plaintiff has been in joint 
enjoyment and be does not wish to continue 
to enjoy the property in that manner, all 
that he need ask for is, not possession which 
is already with him, but partition, a relief 
for which no provision has been specifically 
made in the Court Fees Act. The language 
of the section, if construed grammatically, 
does not help usin arriving at the result 
that the provisions of the sub-section were 
meant to cover cases of partition at the 
instance of a person who had been in joint 
enjoyment of the family property. Let me 
then examine the reasons given by the 
learned Judges in the Full Bench decisions, 
Rangiah Chetty v. Subramania Chetty (L) 
for coming tothe conclusion that this sec 
tion was applicable in regard to suits of 
the nature mentioned therein. The first 
reason given by them was that the langa- 
age of the section if it was not construed in 
the manner suggested, would lead to the 
startling result that while provision in 
regard to, what they call, rare cases, (t. e. 
cases where co-parceners bring suits for 
joint possession after being excluded from 
the enjoyment of or for participation in the 
profits of the joint property) might be found 
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to:have been ccntained in this sub-section, 
no provision for common cages, 1. e. sui's for 
partition by cceparceners in pcssession, 
would be found tohave been made at all. 

This reasoning would not, with great defer- 
ence to the learned Judges, justify us in 
bringing cases within the scope of this sub- 
Becticn if they would not otherwise fall 
within it, Where has the very common 
case of a suit for partition of property 
owned jointly by a tenant-in-common been 
one might weli ask, provided under the 
Act? Is there any reason to hold that 
while cases of partition by tenants-in- 
Cccmmon of property which cannot fall 
within the expression ‘joint family property’ 
should be held to fall under Art. 17 (vi) of 
Sch. II to the Act, suits for partition by 
joint tenante should be deemed to come 
under this clause? I find none fer drawing 
this distinction. 

The second reason given by the learned 
Judges was drawn by an analogy from the 
construction placed on similar words by 
their Lordships of the Judicial Committee 
and by the High Oourts in India occurring 
in Art. 127, Lim. Act of 1871, 1877 and 
1908 or its corresponding provision in 
the earlier Lim, Acts of 1859: see Hari v. 
Maruti (16), Nilo Ramachandra v. Govind 
Ballal (17), Raghunath Bali v, Maharaja 
Balt (1+) and Pirthi Pal v, Jowahir Singh 
(19). The words of that Article in Col. 1 
in the present Lim. Act and in its predeces- 
sor (Act XV of 1877) read as follows: “By a 
person excluded from joint family prcperty 
to enforce a right to share therein.” 

It is manifest from the language tbat this 
Article was meant to apply to a person 
who was excluded from the joint family 
property. The same language was employe 
ed in Act IX of 1871 with the difference 
that the “Hindu” was used instead of the 
word ‘person’. This would te of no con- 
sequence. In all thess Acts of Limitation 
the period of limitation was to begin frem 
the date wren the exclusion became known 
to the plaintiff. As for Act XIV of 1859, 
8. 1, cl. 13 contained a provision for suits 
“to enforce the right to share in any 
property, movable or immovable, on the 
ground that it is joint family property.” 
The period prescribed was twelve years 
and ìt was to run from the death of the 
person from whom the property alleged to 
be joint was said to have descended or 

(16) 6B 741, 

(17)10 B24, . 
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from the date of the last payment tothe - 
plaintiff or any person through whom he - 


Claimed by the person who was in possession 
or enjoyment of such property on the 
ground of such alleged share. It would 
thus be seen that it applied only to persons 
who were not in joint enjoyment of the 
property which was claimed to hs.ve des- 
cended to them from the deceased or to 
those who did not get their shares of income 
from the persons who were actually in 
possession. The provisions contained in the 
various Lim, Acts were thus not applicable 
to perscns who were in joint enjoyment 
of the property but to those only who had 
been excluded: from its enjoyment either 


actually or by nen-payment of any income 


on account of their share, There would have 
been no difficulty if, in applying the analogy 
of the construction placed on the words of 
the Lim. Acts to the language emplcyed 
in 8. 7 (tv) (b), Court Fees Act, the same 
assumption of exclusion could be made 
here as well; but unfortunately it is not 
so. It was taken to cover cases where the 
plaintiff had: been in the joint enjoyment 
of family property. If an excluded person 
wishes to enforce his right against a 
person in possession, he would necessarily 
have to establish it before he can be 
permitted to enforce it and in attempting to 
enforce his right to share a property, when 
the right is one of joint enjoyment, he 
must confine his claims to share its enjoy- 
ment and cannot ask for its actual participae 
tion by getting a share or a slice out of the 
j int property. It would therefore seem to 
follow that the demand for a share was not 
contemplated or in any case covered by this 
sub-section, 


Thesa were the only two reasons given. 


by the learned Jadges in coming to the 
Conclusion thats. 7 (iv) (b) applied to a 
Bnit for partition by a member of a joint 
Hindu family in respect of property of 
which he had been in joint possession with 
the other members. The other reasons given 
by them were advanced really to repel the 
arguments put before them to show that 
the section was inapplicable. Stress was 
laid by the Counsel who appeared in the 
case on the facts that the clause uses the 
verb “to share” and not the noun “share” 
and on the use of the words “on the ground 
that it is joint family property.” They 


were repelled by Krishnaswami Ayyar, J, - 


who wrote the leading judgment in the 
Full Bench: case, on the ground that the 
use of the verb instead of the noun was 
Justified as “until partition no member of 


l 
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a joint Hindu family is entitled to a de- 
finite portion of the family estate,” Ag 
for the use of the expression, “on the 
ground that it is joint family property,” 
it was met by saying that the words could 
not be construed to mean “on tha ground 
that.it is property of a continuing joint 
family.” 

It may be true that if a person hag 
not communicated his intention to sever 
himself from a joint Hindu family before he 
files a suit for partition, he would be a 
member of a joint Hindu family at the time 
when the suit is instituted. But the moment 
the plaint is actually presented by him or 


on his behalf, a disruption of the joint 


family comes into effect and what the 
plaintiff would be entitled to, and that is 
plainly the object of his suit which is one 
for partition, is a share in the joint family 
property. He cannot, after a severance has 
taken place, ask to share the joint family 
property but only for a share in that 
propetty. It goes without saying that as 
soon as a severance in status takes place in 
the eye of law, the property does not retain 
the character, which it had before partition, 
of joint family property, Hance in a suit 
for partition the property, although un- 
divided, cannot continue to be described to 
be that of a joint family. It would be thus 
clear that in a suit for partition—whatever 
be the plaintifi’s status before suit—his 
share must be held to be definite after its 
institution and he must be held to be 
claiming a share in the property which was 
once joint family property and not to share 
the property on the ground that it is joint 
family property. I am therefore of opinion 
that s. 7 (iv) (b) could not be held to apply 
to a suit for partition instituted by a 
member of a joint Hindu family against 
the other members when the former was in 
joint enjoyment of the property. 

The question then is whether s. 7 (v) as 
held by the Bombay High Court in 
Balwant Ganesh v. Nana Chintaman (8) 
and Dagdu v, Totaram (9), is applicable to 
the facts of this case, The facts have not 
been very closely stated in these cases and 
it is not possible to say whether the plain- 
tiffs were in joint possession of the property 
on the dates on which those suite were 
instituted. If they were in possession or 
claimed to be so, we would have to Say, 
with very great respect to the learned 
Judges who decided those cases, that 
sufficient weight was not given by them 
to that fact. If a plaintif ig required in 
cases where he has been in joint enjoyment 
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of property to pay courtefee as he would 
be when suing for posseesion, it would 
follow that his joint possession of the pros 
perty which he has had at the time of the 
Suit has been wholly ignored and at all 
events regarded of no consequence or value, 
If the view was taken in cases even when 
the plaintiff was in joint enjoyment it 
cannot be supported. If the plaintiffs were 
on the other hand out of possession on the 
date on which thsy had filed these suits, 
they were rightly required to pay a courte 
fee under s, 7 (v'. 

Section 7 (iv) (b) ands. 7 (v) have been 
found to be inapplicable. There is no other 
provision in the Oourt Fees Act which 
would cover suits of this nature. If the 
convenience which the plaintiff desires in 
having his share partitioned is incapable 
of being estimated at a money value, as it 
undoubtedly is, ths only Article applicable 
to a suit of this kind would be Art. 17 (vi) 
or Art. 17-B as enacted in Madras. Tae 
second question presents no difficulty. If 
the plaintiff was not in possession, either 
acutal or constructive, of the property at 
the time when ha instituted the suit, the 
provisions contained in s.7 ‘v), Court Fees 
Act, would apply and he would have to 
pay court-fee in accordauce with rules cone 
tained therein. Of course, it is the allega» 
tion of the plaintiff himself which is material 
in this respect. But the plaintiff on his 
own showing was not in pJssession of soma 
of the properties such as those waich were 
sold or given under a usufructuary mort- 


age. 

re for the third question, a perusal of the 
plaint would show that the plaintiff, after 
referring to a large number of transactions 
in paras. 6, 7 and 8 of the plaint and after 
alleging that the debts crntracted by 
defendant No. 1, who was the plaintiff's 
father, were wholly for speculative objects 
and that the family eajoyed no benefit at 
all from the debts borrowed by him, 
asserted in para. 13 of ths plaint that the 
alienationg made by him in favour of defene 
dants were null and void and did not bind 
the plaintiff's share in the joint family 
property. The plaintif was ordered by the 
trial Court to furnish a statement of the 
various transactions which he wished to 
impugn and this was submitted to him. 

A perusal of this statement shows that he 
has impugned decrees for money to which 
he was a party and Certain alienations of 
joint property, somə of which have passed 
out of family’s possession, It has not been 
shown in this statement whether the morte 
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pages executed by defendant No. 1 as a 
father or manager of the family describe 
the plaintiff eo nomine to be a party to 
those documents. But the lower Oourt 
holds that he was made a party to some of 
them. The mortgagees, the decree-holders 
and the creditors bave been impleaded as 
parties to the suit and although the plain- 
tiff has asked for no specific relief and has 
contented himself with the prayer that an 
account of the movable and immovable 
joint family properties be taken, yet it is 
obvious that if the Court must have regard 
to the substance of the thingand not tothe 
mere form in which the relief has been 
prayed for, the plaintiff must be, in formu- 
lating his relief in that manner, taken to 
have asked for the quetions of the binding 
nature of these alienations, decrees and 
debts to be adjudicated finally in this suit. 
If the plaintiff was eo nomine a party to 
the decrees as heis shown to be or any of 
the mortgages, it would be incumbent upon 
him to ask the Court to go into the question 
whether they were binding on him. Unless 
that is done, the Court would be fully 
justified in assuming a decree to have 
been rightly passed against the plaintiff or 
an alienation to have been prima facie pro- 
perly effected on his behalf by his father. I 
am not concerned just now with any ques- 
tion of burden of proof and consider it to 
be irrelevant for this purpose. If the plain- 
tiff wishes to get rid of the decrees or alie= 
nations to which he was made a party, he 
must ask fora specific relief in regard to 
these transactions. The question then is as 
to what that relief should be. Not only has 
a cancellation of the who'e of the decree or 
document been provided for in s. 7 (livà) 
(Madras Amendment) of the Court Fees Act 
but the amendment covers cases where a 
plaintiff wishes to have a part of the decree 
or other document cancelled. In the pre. 
sence of this provision, it is impossible to 
come to any conclusion other than that the 
plaintiff must sue in such cases for cancele 
lation and pay a court-fee in accordance 
with the rule contained in s. 7 (iv-A), 
Court Fees Act. 

The last question to be decided is in res- 
pect of transactions or decrees to which the 
plaintif wasnot eo nomine a party. It has 
been argued and not without some force 
that the plaintiff may well ignore decrees 
passed against or instrument executed by a 
member of thefamily even though that 
member be his own father and manager of 
joint family and that he could ask for a 
partition of the property without having 
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any regard to such alientions and could 
ingist that no funds need be reserved at the 
time of. partition for payment to such decree- 
holders. The argument would have been 
unassailable if the plaintiff had not implead- 
ed such slienees or creditors in the suit 
and had not asked for adecree for accounts, 
The course adopted by him suggests that 
he wanted the Oourt to gointo these ques- 
tions and adjudicate on them once and for 
all. Ifthe plaintiff desired the Court to 
go into these questions and prayed for a 
relief which must, in tke circumstances, 
be taken to be as tantamount to asking “for 
an adjudication of the questions relating to 
his liability for the decrees passed against 
his father orto the binding nature of tha” 
alienation of family property, there is no 
reason why he—the plaintiff should not pay 
a court-fee in regard to them. He may not 
have been liable to pay any court-fee if 
such an objection was raised by one of the 
defendants and the Court had impleaded a 
creditor or an alienee at the defendant's 
suggestion and had gone into that question 
or even when he, 7, e., the plaintiff himself, 
had impugned a debt or a transaction, but 
had not impleaded the creditor or the 
alienee. These can be explained, however, 
on different grounds, In the first case, the 
plaintiff cannot be held liable to pay as the 
matter would have to be gone into at the 
instance of the defendant; and in the second 
case, ihe matter would be decided as bee 
tween the parties to the partition suit only. 
Naturally, the alienee or the creditor would 
not be bcund by that decisionin that cage 
and cannot take advantage of it even if it 
is settled in his favour althovgh in his 
absence, Jn such cases the plaintiff cannot ` 
be said to have asked for any final adjudica- 
tion of these questions except for purposes 
of partition and is not liable to pay the 
court-fee for anything else except for that 
suit. But when he does ask for this adjudi- 
cation either-expressly or in such a manner 
that he must be deemed to have asked for 
these questions to be gone into and finally 
decided, there is no reason why he should 
not be required to pay forthe relief which 
he has asked to be given to him. The 
plaintiffs allegations that the alienations or 
debts were not binding on him made against 
the parties whom he had impleaded as 
defendants can only be attributed to his 
desire to have final adjudication of- these 
questions as between him and them. 

In view of these assertions, his prayer for 
accounts must be taken to be equivalent of 
a prayer for declaration that these debts 
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and alienations were not - binding on the 

laintiff. A prayer for declaration cannot 

6, and I say so with great deference, regard- 
ed under the circumstances either superfiu- 
ous or even ancillary. A suit for partition 
in which the plaintiff wants an adjudication 
against a creditor or an alienee comprises 
two causes of actions and although permit- 
ted by procedure to be included in one suit, 
it covers two distinct subject-matters, both 
of which should be paid for. The fact that 
two periods of limitation are applicable to 
these causes of action, would show that both 


of them are not only separate but indepen- - 


dent. Itis unnecessary to say what the 
result would have been if no such prayer 
had heen made by him at all in the plaint 
although it is quite possible to conceive 
that in the absence of an express prayer by 
him, he might have been taken to have 
done soand the court-fee demanded as if 
that prayer had been made by him. In the 
circumstances of this case he should, in my 
opinion, be asked to pay courtefee as for 
simple declaraticns under Art, 17-A (1). 
The prayer for partition cannot,in my opi- 
nion, be considered to be one for consequen- 
tial relief as the relief for partition cannot 
be said to directly flow from the declaration 
although it may be that in the event of 
such a declaration being granted, his share 
may be augmented to a certain extent. It 
must not be overlooked that the plaintiff's 
prayer for the declaration is against ihe 
creditors or the alienees while the relief for 
partition is being asked for by the plaintiff 
not against them, 4. e., the creditors or the 
alienees, but against his cc-sharers. 


NYS. Petition partly allowed. 


ALLAHABAD HIGH COU RT 
First Appeals Nos, 343 of 1936 
September 11, 1939 
BENNET AND VERMA, JJ. 
SULTAN AHMAD— DEFENDANT— 
APPELLANT 
versus 
GAUHAR BEGAM—PLAINTIFF AND OTAHRS 
—DEFENDANT3— RESPONDENTS 

Registration Act (XVI of 1908), ss. 77, 33 (1) (e)— 
Limitation for suit for compulsory registration ts 
governed by 3. 77—Notice under s. 80, Civil Procedure 
Code (Act V of 1908), if necessary —Ezecution of power- 
of-attorney by pardanashin lady held in accordance 
with s. 33 (1) (0). 

Registration Act, being a special law, its provi- 
sions are not affected by Civil P. O., under s. 4 (1), 
Civil P. ©, Hencein a suit for compulsory registra- 
tion the period of limitation is governed by s. 77, Regis- 
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tration Act, even when the suit is against the Regia- 
trar, and two months’ notice under a, 89, Civil P, O., is 
not necessary. [p £06, col. 1. 

Where a pardanashin ladyexecutes a power-of- 
attorney after the arrivalof the Magistrate at her 
house and in his presence while she herself is sitting be- 
hind the purdah, the execution is “before” the Magis- 
trate and in accordance with s. 33 (1) (c). 


fons: N. P, Asthana, S. K. Dar, B. 
Malik, S. N. Seth and Inam Ullah, for the 
Appellant. 

Sir Syed Wazir Hasan, Messrs. P. L. 
Banerji and Shiva Prasad Sinha, for the 
Respondents. 


Bennet, J.—This is a first appeal by 
defendani No. 1 against a decree in {avour 
of the plaintiff of the Oivil Judge of Morad- 
abad directing that the sale deed executed 
by defendant No, 1 in favour of the plaintiff 
be registered if presented to the proper 
registering officer within thirty days of the 
date of the decree. The facts are that there 
was asale deed dated December 23,1935, 
executed by defendant No. 1, Hafiz Sultan 
Ahmad, a Vakil of Moradabad, in favour 
of the plaintiff Nawab Gauhar Begam who 
is the wife of Prince Jafar Ali Khan, 
resident in Rampur State. The ssle deed 
was executed by defendant No. liu accorde 
ance with the direction of the Insolvency 
Court and defendant No. 1 was the Receiver, 
in an insolvency case. Page 29 showsthe 
document, which was one in which there 
was an admission of Rs. 26,600 as paid 
before registration, and a provision for the 
payment in cash at the time of registration 
of Rs. 31,400. The total sale consideration 
was Rs. 38,000. The Sub-Registrar on 
December 23, 1935, made an endorsement : 

“Hafiz Sultan Ahmad, son of Haji Badruddin 
Sheikh, by occupation a Pleader, resident of Mohalla 
Nai Sarak, in the Oity of Moradabad, presented 
this document on December 23, 1935, between 
Sand 4P. m.” l 

Having written this endorsement of pree 
sentation, an endorsement of admission of 
execution would naturally have followed, 
but at this precise moment an injunction 
arrived from the Court of the District Judge 
directing that the proceedings should stop 
and the proceedings therefore stopped. 
This injunction was issued by the District 
Judge under an order ina miscellaneous 
appeal filed by one Indra Swarup against 
the Receiver. Later on, the Receiver 
executed another sale deed dated January 
11, 1936, comprising the same property 
sold now to Brij Lal, the father of 
Indra Swarup. This was done under 
orders of the Court and the Receiver got 
this document duly registered and then 
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the appeal cf Indra Swarup was dismissed 
and the injunction terminated, Thereafter 
one Sajid Ali as mukhtari-am of the 
plaintiff made an application to the Sub- 
Registrar -who issued summons to defen- 
dant No. I to attend on February 10, 1936, 
and as he did not attend on that date in 
spite of service of summons, the Sub-Regis- 
trar refused registration as ke was bound 
to under the Registration Act. This order 
is printed on p. 38 On the next day, 
February 11, 1935, Sajid Ali, as mukhtar-i- 
am of the plaintiff, made an application 
through a Vakil to the District Registrar 
for compulscry registraticn under s. 78, 
Registration Act, On July 13, 1936, the 
District Registrar by an order printed on 
p. 40 rejected this application on the 
ground that Sajid Ali was not the duly 
authorized agent of the plaintiff and that 
s. 33 (1)(c), Registration Act, required that 
when the principal does not reside in British- 
India there should be “a power of-attorney 
executed before and authenticated by 
.... & Magisttrate.” The present suit 
was filed within the period cf 30 days 
allowed by s. 77, Registration Act, the 
plaint being filed on July 22, 1936, the 
relief being a request for a decree for 
compulsory registration. 


The written statement of the appel'ant- 
defendant No. 1 raised two points: One 
that there was no proper application to the 
District Registrar under s, 73, Registr:tion 
Act, and so a suit does not lie under s. 77, 
and ihe second point was that the Receiver 
was an officer of the Court and that he 
should have received two months’ notice 
before the suit was brought under s. 80, 
Oivil P.O. Other points were raised, but 
these are the two which Mr. Dar for the 
appellant has stated that he desires to raise 
to-day in this appeal, The first point raises 
certain questions of fact. The plaintiff 
resides in Rampur State and there is the 
evidence of two witnesses from Rampur 
State. P. W. No. 5, Mr. Abdul Wahid 
Khan, on p. 7 is a retired Deputy Collector 
who was later Chief Magistrate in Rampur 
State. He states that the document was 
presented to him without the signature of 
the plaintiff or the marginal witnesses and 


that as the plaintiff was a purdah lady, he 


went to the palace of her husband the 
Prince, wko is the second brother of H. H. 
the Nawab of Rampur. He found two 
witnesses who were persons before whom 
the lady was not purdah, one being the 
brother of the executant. The following 


SULTAN AHMAD v, GAVAAR BAGAM (ALL) 


“now put forward by the appellant. 


~ 


18610 


events took place! 


“The lady was called andI satin the verandah. 
while she was behind the door, I asked thetwo' 


persons above if she was the executant, They said 
“Yes.” I then addressed her and asked her if she had 


got the deed written (kiunhon ne likkha hai?). She re-- 


plied in the affirmative. Then the document was 
given to the Private Secretary to get it signed by the 
lady on the margin as executant and she then signed 
it behind thedoor. It was then given to me and it 
was then signed in my presence by the two marginal 
witnesses, Kamil Husain and Mobin Raza. I then 
read over the deed word by word to the lady. She 
said that it was all right. I then wrote down the 
verification endorsement below while I took the 


signature of the executant throughthe above Private ` 


Secretary and then her brother and the Private Secre- 
tary signed in my presence. I also took their thumb 
marks, By referring tos. 33, cl. 3, Registration Act, 
in the endorsement, I meant that the document was 
also executed inmy presence.” 

This evidence is also confirmed by P. W. 


Mobin Raza on p. 10. There is no evidence 


to the contrary. The learned District Regis- 


trar and the learned Oivil Judge both dis- 
believed this Magistrate and their disbelief 
was based on the wording of his endorse- 
ment of verification. The Court below has 
quoted the actual words : 

“Ts mukhtarnama am ko Mst. Gauhar Begam Saheba 
ne pas-i-pardah aunkar samajh kar tasdig kiya aur 
uske tahrir karane aur takmil se iqbal kiya. 
kasab mansha dafa 33, karaf (jim) Act, 1908 ki gai. 

The argument which has been put for- 
ward by learned Counsel for the appellant 
and which found favour with these two 
Courts was that the Magistrate had clearly 
written that there was an admission of exes 
cution before him and therefore he cane 
not be believed when he states in evidence 
that there was actually execution before 
him. Now the Magistrate has stated on 
P. 8, line 27: i 

“The Registration Act was not then before me, nor 
was it read over to me then. I knew what s. 33, cl. O, 
was. 

The Court below has believed this state- 
ment of the Magistrate. 
that as the Magistrate did not have the 
Registration Act before him, he wrote an 
endorsement from memory which was 
not necessarily precise but which he 
thought was the endorsement which would 
be required by the section. As a matter of 


fact, the section does not prescribe any . 


particular form of endorsement and there 
is no doubt that the attention of the 
Magistrate was not drawn to the point 
There 
is, however, one point which has escaped 
the notice of the Oourt below and the 
District Registrar which, in our opinion, 
strongly confirms this statement of the 
Magistrate ; that is, that there are two 
signatures by the plaintiff on this docu: 


Tasdig. 


It appears to us” 


A 
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ment ; one is on the front of the document 
on the margin below the word Alabd 
The other signature is on the back of the 
document below the endorsement made by 
the Magistrate. Now, both these signatures 
are in the same handwriting and it is ad- 
mitted by Mr. Dar for the appellant that 
they appear to be both written by the 
plaintiff, No suggestion to the contrary has 
been put forward in the Court below, It 
appears further to ustbat the signatures are 
written with the same pen and with the 
same ink. This is indeed what is stated by 
the Magistrate as he states in the portion 
quoted that there was first the signature by 
the lady (which will be on the document on 
the front) and then he took the signature of 
the Jady below his verification endorsement. 
We asked Mr. Dar what he considered the 
signature of the lady on the back was in- 
tended to convey and he stated that he 
thought she intended to affirm the endorse- 
ment by the Magistrate. The endorsement 
by the Magistrate was signed by the Magis- 
trate. In my opinion, both the signatures 
on the front and the back of this document 
amount to signatures of execution of the 
document by the lady. Mr. Dar was not 
able to show any ruling or any section of 
any law which would limit the signature 
of a person on a document to anything less 
than the execution of that document and he 
admitted that the signature on the back 
was certainly taken when the Magistrate 
was present. 

T amof opinion that the evidence of the 
Magistrate should be accepted as it stands 
and that there is no reason to disbelieve 
this officer who is a pereon of responsible 
position and whose evidence is confirmed by 
that of another witness. The argument 
from the wording of this endorsement ap- 
pearstous to be far-fetched. I therefore 
hold that the Court below was wrong in 
considering thatthere was anything irregus 
lar inregard to the execution of the power- 
ofeattorney by the plaintiff and I hold that 
this was a perfectly valid power-of-attorney 
executed in the manner prescribed by 
8.33 (1) (c), Registration Act. The point of 
validity of the execution on the finding of 
the Court below was raised, but as I differ 
from that finding, the point need not be fur- 
ther considered by us. The case really tere 
minates on this point. One further point 
was argued and that was that under s. 80, 
Civil P, C., defendant No. 1, appellant, should 
have had two months’ notice before the 
suit was brought. We consider that s. 80 
does not apply to the present case. Section 
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80 provides: 

“No suit shall be instituted against the Secretary of 
State for India in Council, or against a public 
officer in respect of any act purporting to be done by 
such public officer in his official capacity.” 

The cause of action in the present suit 
was no doubt the action of a public officer 
iu refusing to register the document, but 
that public officer was the District Regis- 
trar and the suit was not brought against 
him and, therefore, no notice under s. 60 
was necessary. Indirectly no doubt the 
act of the appellant-defendant in executing 
the sale deed in favour of the plaintiff gave 
rise to the proceedings in the Registration 
Department, but it is not the execution 
by defendant which is the cause of action 
under s. 77, Registration Act, but the 
refusal to register by the District Regis- 
trar. I may also point out that s. 77, 
Registration Act, prescribes a period of 30 
days for the filing of a suit from such 
refusal and under s. 4, subs. (1), Civil 
P. ©., “nothing in the Code in the absence 
of any special provision to the contrary 
ghall affect any special law.” The Regis- 
tration Act is a special law, and I do 
not consider that s. 80, Civil P. O., will 
apply in view of the provision of 30 days’ 
limitation under s 77, Registration Act, 
as that period, 30 days, is less than the 
two months provided by s. 60, Civil P, O. 
I would, therefore, dismiss the appeal with 
costs. 


Verma, J.—I agree that the appeal is 
without force and should be dismissed. 
The essential facts are these. On Decem- 
ber 23, 1935, the appellant executed a 
deed of sale in respect of certain house 
property situated in the town of Morad- 
abad in favour of the plaintiff-respondent, 
who is a resident of the Indian Stute of 
Rampur, fora consideration of Rs. 38,000, 
out of which he had already received 
Rs. 26,600, and was to receive the balance, 
Rs. 11,400, at the time of registration. The 
appellant himself presented the deed 
before the Sub-Registrar on the same day, 
Just when the Sub-Registrar had written 
and signed the endorsement of presentation, 
an injunction directing him not to register 
the deed was received by the Sub-Registrar, 
The injunction was issued by the Dis- 
trict Judge in connection with an appeal 
filed in his Court by one Indra Swarup. The 
Sub-Registrar accordingly stopped further 
proceedings. On January 11, 1936, the appel- 
lant executed another sale deed in respect 
of the same property in favour of Brij Lal, 
father of Indra Swarup. After the execu- 
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tion of this sale deed in favour of his 
father, Indra Swarnp had his arpeal in 
the District Judge’s Court dismisred, and 
the injunction ceased to operate. There- 
upon one Sajid Ali purp-riing toact as the 
general attorney of the plaintiff-respons 
de:.t, applied to the Sub Registrar for the 
issue of a summons to the appellant 
under s. 36, Registration Act, and the 
summons was issued. The appellant failed 
to appear, and the Sub-Registrar, treating 
his non-appearance as dential of execution, 
refused registration of the sale deed in 
favour cf the plaintiff. On February 11, 
1936, an application under s. 73, Registrae 
tion Act, was presented to the District 
Registrar by a legal practitioner on 
behalf of the plaintiff. This application 
was rejected by the District Registrar on 
July 13, 1936, on the ground that the 
powerofeattorney from which Sajid Ali 
purported to derive his authority had not 
been ‘properly executed,’ as required by 
s, 3311 (e), Registration Act. The power-of« 
attorney had, according to the plaintiff's 
case, been ‘executed before’ and authen- 
ticated by Mr. Abdul Wahid Khan, Chief 
Magisirate of Rampur, The District 
Registrar was of opinicn, firstly, that 
Mr. Abdul Wakid Khan, who was examined 
before him, did not give truthful evidence, 
and seccndly, that even if he was to be 
believed, the plaintiff's signature as an 
executant having admittedly been written 
on the power-of-attorney behind a purdah 
and thus in such a manner that Mr. 
Abdul Wahid Khan could not actually 
see the plaintiff or her hand when ghe 
was wri'ing the signature, the fact that 
Mr. Abdul Wahid Khan was seated just 
outside the purdah when the signature 
was made, could not bring it within 
s. 93 (1)(¢), Registration Act. The present 
suit was filed on July 27, 1936, in accord- 
ance with the provisions of s. 77, Registra- 
tion Act, 

The Oourt below Las agreed with the 
District Registrar in holding against the 
plaintiff that the power-of-attorney in 
favour of Sajid Ali was not executed before’ 
the Magistrate at Rampur, but has decreed 
the suif on the grounds that in a suit 
under s. 77, all that the Court has to see 
is whether the deed sought to be 
registered is genuine and has been execut- 
ed by the person by whom it purports to 
have been executed, that ‘the only essential 
ccndition precedent to a suit of this 
nature is an order of refusal by the Regis. 
trar to register the document under s. 76 
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and that ‘it isnot necessary that the pros 
ceedings before the Registrar should have 
been validly taken.’ < 

The learned Counsel for the defendante 
appellant relies on the finding of the 
Court below in his favour that the power- 
of-attorney under which Sajid Ali purport- 
ed to act on behalf of the Plaintiff when 
he presented the applications under ss. 36 
and 73 was not a validly executed docu- 
ment, and urges that on that finding the 
suit should have been dismissed and that 
the grounds on which the Court below 
has decreed it dre not sound‘in law, The 
plaintiff-respondent, on the other hand, 
Supports the decree on the ground decided 
against herin the Court below, as she is 
entitled to do under O. XLI, r. 22, Civil 
P. O., and urges that the decision on the 
Question of the due execution of the powere 
of-attorney in favour of Sajid Ali is erro- 
neous. The contention is that if the deci- 
Sion of the Court below on that point is 
not accepted and the powerof-attorney is 
held to have been duly execated, that is 
sufficient to entitle the plaintiff to a decree 
and the other grounds given by the Court 
below need not be considered. 


I agree with my learned brother in hold- 
ing that the contention put forward cn 
behalf of the plaintiff-respondent must 
be accepted. I am content to base my 
decision on the ground that it is established 
that the power-of-attorney executed by the 
plaintiff in favour of Sajid Ali was ‘execut- 
ed before’ the Magistrate within the 
meaning of s. 33 (1) (e), Registration Act. 
The Curt below has given for its decision 
the same two reasons as had been given 
by the Registrar, namely that the evidence 
given by Mr. Abdul Wahid Khan, who was 
examined in the Court below also, was not 
credible, and that even if Mr. Abdul 
Wahid Khan was to be believed, the axecu- 
tion of the power-of-attorney wasnot in 
accordance with s. 33 (1) (c). As to the 
first of these reasons, I entirely agree with 
my learned brother that the criticizms of 
the learned Oivil Judge on the evidence 
of Mr. Abdul Wahid Khan are without 
foundation. As my learned brother has 
pointed out, the criticizm based an the use 
of the word ‘Iqbal’ in the endorsement is 
far-fetched. In his deposition Mr, Abdul 
Wahid Khan has definitely stated that 
after he had reached the plaintiff's house 
and had found two suitable persons who 
could identify the lady, 

"the document was given to the Private Secretary to 
get-it signed-by the lady-on the margin as executant 


\ 
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and she then signed it behind the door. It was then 
given to me... ....." 

. To the same effect is the evidence of 
Mobin Raza. In my opinion there is absolue 
tely no reason todoubt the veracity of these 
two witnesses. It is, therefore, established 
that the plaintiff executed the power-of- 
attorney after the arrival of the Magistrate 
at her house and in his presence while she 
herself was sitting behind the purdah, 
The second reason given by the learned 
Civil Judge, and repeated before us by 
learned Counsel for the appellant, io that 
execution of the document by the plaintif 
in this manner was not execution ‘before’ 
the Magistrate. The learned Civil Judge 
has followed the learned District Regis- 
trar in his reasoning, and has made the 
following observation : 

“Assuming that it was executed at the meeting 
while the Magistrate was present but behind the 
purdah, I think it cannot be said to have been execut- 
ed before the Magistrate. The lady was, of course, 
a purdahnashin, but it was not impossible to devise 
some method by which the lady could remain in 
purdah and at the same time be able to put her 


signature on the document before the eyes of the 
Magistrate.” 


Neither the learned District Registrar, 
nor the learned Oivil Judge, nor the 
learned Counsel appearing for the appel- 
lant, has stated what method could be 
devised which would be acceptable to a 
purdahnashin lady of the status of the 
plaintiff. It was conceded by the learned 
Counsel that a woman observing strict 
purdah, as the plaintiff does, would not be 
willing to put her hand out of the purdah 
and to let a stranger see it. If the argu- 
ment of the learned Oounsel is accepted, 
the result will be that a purdahnashin 
residing in an Indian State can never 
execute a power-of-attorney. In view of 
the fact that the plaintiff is a purdahnahsin, 
it must, in my opinion, be held that the 
execution by her of the power-of-attorney 
in the manner stated above was execution 
‘before’ the Magistrate. I therefore agree 
with my learned brother in the conclusion 
that the power ofeattorney in Sajid Ali's 
favour was executed in accordance with 
s. 33 (1) (c), Registration Act. As to the 
contention that a notice under s. 80, Oivil 
P.O. should have been given before the 
suit could be instituted, 1 agree with my 
learned brother in holding that no such 
notice was necessary and have nothing to 
add to the reasons given by him. 


D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Second Appeal No. 12 of 1938 
July 19, 1939 

WASSOODEW, dJ. 
SHRIDHAR MAHADEO RASAL AND 
OTAERS-——DEKENDANTS— APPRLLANTS 
VvETSUS : 
GODULAL JETHMAL anp OTHERS — 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. II, r. 2 
—Two different claims, ene to recover amount and 
other forloss of reputation and business, arising out 
of illegal distraint of property by mamlatdar when 
recovering arrears of revenue—If must be included 
in one action—Limitation Act (IX of 1968), 
Arts, 28, 36—Claim for compensation for illegal 
distraint—Article applicable. 

An illegal distraint of property by a mamilatdar 
while recovering arrears of land revenue gives rise 
to two different claims for the loss sustained; first, 
the claim to recover back the amount with the 
consequential loss of interest due thereon, and 
secondly, the claim for loss of reputation and busi- 
ness. These claims are founded on different causes 
of action althoughthey arise from the same transac- 
tion and, therefore, they need not be included in the 
game action. 26 Ind. Oas. 228 (1), relied on, 

Where the Statute by an express Article deals 
with a specific case, that Article must prevail over 
the general provisions. Article 28 is a specific Article 
dealing precisely with a claim to com- 
pensation for illegal distress or distraint, 
for distress has the same meaning as distraint, 
Therefore, that Article applies toclaim for com- 
pensation for illegal distraint and not Art. 36 
which is a general Article. Seizure due’ to want of 
jurisdiction is contemplated by the provisions of 
Art, 23. Jagatjiban Nando Roy v. Sarat Chandra 
Ghosh (2) and Municipal Board of Mussoorie v, H. 
B. Goodall (3), referred to, 


S.A. from the decision pf the District 
Judge, West Khandesh at. Dhulia, in 
Appeal No, 68 of 1936, 


Mr. B. G. Rao, Assistant Govt. Pleader, 
for the Appellants. 


Mr, Y. V. Digit, for the Respondents, 


Judgment.—This is a second appeal 
from a decision of the District Judge of 
West Khandesh. The plaintiffs instituted 
this action on June 3, 1935, to recover 
compensation or damage for illegal distraint 
of their property by the Mamlatdar of 
Taloda through the Circle Inspector on 
May 24, 1933. It was alleged that a sum of 
Rs. 127-2-9, which was due as arrear of 
land revenue from certain Bhils who were 
holders of some lands, was recovered under 
a warrant issued by the mamlatdar “out of 
the amount lying in the plaintiffs’ cup- 
board.” The plaintiffs alleged that the 
Mamlatdar’s act was ultra vires and with- 
out jurisdiction, and that their reputation 
had suffered in consequence. Among the 
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defences raised to this action, the first was 
that the suit was not maintainable inasmuch 
as on June 12, 1934, the plaintiffs had 
instituted another action to recover the sum 
removed from them under the alleged illegal 
distraint with interest in which this claim 
could have been added, and that the failure 
to do so was fatal to this action under O. II, 
r. 2, Oivil P.O. It was also contended as a 
second ground of defence that inasumch as 
the mamlatdar was acting in pursuance of 
law, his action was protected under 
8. 6, Bom. Rev, Juri, Act (X of 1876). 
Lastly, it was urged that the claim 
made more than one year after the cause of 
action accrued to the plaintiffs was barred 
under Art. 28, Lim. Act. All these conten- 
tions were disallowed in the Oourts below 
Which have held that Rs. 200 is the 
proper amount of damage sustained by the 
plaintiffs as against the claim of Rs. 2,001 
made by them. Oonsequently, that amount 
with proportionate costs was decreed in the 
Courts below. Against that decree the 
mamlatdar's heirs have filed this appeal. 
The same contentions as ia the Courts 
below have been raised in this appeal on 
the appellants’ behalf. It seems to me that 
the first two contentions cannot be sustained. 
But the appeal ought to succeed on the 
question of limitation. 

I shall briefly deal with the contention 
based upon the provisions of O, [I,r. 2, 
Oivil P. O., as well as the defence under 
8. 6, Bom. Rev. Juri. Act. Itis not denied 
that the action of the mamlatdar was illegal 
and ultra vires and that by reason of that 
Act the sum of Rs. 127-2-9 was illegally 
seized and forcibly removed from the 
plaintiffs’ possession on May 20, 1933. That 
was a transaction which gave rise to two 
different claims for the loss sustained: 
first, the claim to recover back the amount 
with the consequential loss of interest due 
thereon, and secondly, the claim for loss 
of reputation and business. In my opinion, 
these claims are founded on different causes 
of action although they arise from the same 
transaction and therefore they need nof 
have been included in the same action: 
see Puyana Reena Saminathan v. Pana 
Lana Palaniappa (l). Tne test would be 
whether they could be supported by different 
kinds of evidence. Inasmuch as the 
answer must be clearly inthe affirmative, 
the plea founded on the provisions of O. II, 
T. 2 cannot be sustained. With regard to 

(1) 41 I A 142; 26 Ind. Cas, 228; (1914) AC 618! 
18 OW N 617; 17 New Law Rep. 56; @28LJIP O 
231; 110 L T 913 (P O), 
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s. 6, Bom. Rev. Juri. Act, it cannot be 
said that the mamlatdar's act was bona 
fide in pursuance of the provisions of any law 
for the time being in force. The order 
passed by him for attachment was directed 
expressly against the property of the plaine 
tiffs who wsre neither occupants of the 
land for which the arrear of revenge was 
due, nor in any sense defaulters ia respect | 
to the payment of land revenue, The 
punchnama.made by the Revenue Officers 
at the time of the attachment of the pro» 
perty confrmsthe belief that they were 
executing distress against the property of 
the plaintiffs on the supposition that either 
they had agreed to pay the dues of the 
defaulters or that notwithstanding the sale 
of the latter’s property to the plaintiffs 
that property was still attachable in the 
hands of the purchasers. Both these sup- 
positions were not warranted by the facts, 
and the action of the mamlatdar was ab 
initio illegal and ultra vires. No bona fides 
could be claimed in respect of such an act, 
and I think the defence founded upon the 
provisions of s. 6, Bom. Rev. Juri, Act, 
cannot be allowed to prevail, 

Then there remains the plea of limitation. 
The contention of the appellants is that the 
Article applicable to this case is Art. 28, 
Lim, Act. That Article provides the period 
of limitation ‘for a suit for compensation 
for an illegal, irregular or excessive dis- 
tress,” Ths period provided is one year 
from the date of distress. I have very little 
doubt in holding that the claim for illegal 
distress in the present case would fall withe 
in that Article, It is a specific Article dealing ` 
precisely with a claim to compensation for 
illegal distress or distraint, for distress has 
the same meaning as distraint ; see Jagate 
jiban Nando Roy Vv. Sarat Chandra Ghosh 
(2). The illegal distress contemplated by 
the provisions of that Article might be, in 
my opinion, the result of various causes, 
The seizure of the property might be illegal 
either because the party from whose poss 
Session it was seized was not liable or bee 
cause the property on account of its character 
was itself exempt from seizure. Again the 
person effecting seizure or the officer under 
whose authority the distraint is effected 
might have no power or jurisdiction to effect 
the seizure or the distraint itself may not 
be in conformity with the provisions of the 
statute under which the act is purported to 
be done. As instances one may refer to the 
powers of distraint conferred by special Acts 
on individuals or Local Boards and Oorpo- 

(2) 7 O WN 728, 
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rations. The distrainer under those powers 
has to conform to the provisions of the 
statute; otherwise the distraint will be 
illegal. It is difficult to accede to the argu- 
ment that seizure due to want of jurisdic 
tion is not contemplated by the provisions 
of Art. 28, It seems to methat such a 
-seizure would be tantamount to an illegal 
distraint if the power is illegally exercised 
or the person exercising the power has 
acted under an erroneous belief that he had 
-the power. The competing Article which 
was applied in the lower Courts was Art. 36, 
It is a very wide and general Article govern- 
ing cases of compensation for any act of 
misfeasance or malfeasance or non-feasance 
independently of contract and not specifical- 
ly provided for. In accordance with general 
principles where the statute by an express 
Article deals with a specific case of this 
nature, that Article must prevail over the 
general provisions: see Municipal Board 
of Mussoorie v. I, B, Goodall (3). I, there- 
fore, hold that inasmuch as the suit was 
instituted more than two years after the 
illegal distraint, the claim to compensstion 
is barred. Consequently, I allow this appeal 
and dismiss the suit with costs throughout. 


8, Appeal allowed. 
(3) 26 A 482; A W N 1904, 95; 1 A L J 195, 





ALLAHABAD HIGH COURT 
Civil Revision No, 238 of 1938 
February 7, 1939 
JOBAL AHMAD, J. 

Firma BANKEY LAL NANHEY MAL— 
PLAINTIFF—APPLICANT 
versus 
BHAGIRATH MAL—Dgrenpant— 


_ Opposite Party 

Contract Act (IX of 1872), 3.30—Wagering contract, 
essentials — Persons entering into wagering contract 
through another's agency — Latter when can recover 
losses—Principal and agent, 

To constitute a wagering contract, an intention to 
wager by both parties is essential. If contracts are 
entered into by party not directly with another but 
through his agency, the latter would be 
entitled to recover the losseson those contracts, 
provided that he proves that either he paid those 
losses to the persons with whom those contracts are 
entered into or to their assignees_or incurred a 
pecuniary liability to make good those losses and that 
liability is still enforceable against him. Thacker v. 
Hardy (1), relied on. Shibho Mal v. Lachman Das 
(2), 8 Ind. Oas. 783 (3), 25 Ind. Oas. 415 (4) and 44 Ind. 
Oas. 284 (5), referred to. 


O. R. against an order of the order of 
Small Cause Court Judge, Moradabad, dated 
March 9, 1938. 
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bli 
Mr. S. N. Seth, for the Applicant. 
Mr. K. C. Mital, for the Opposite Party. 


Iqbal Ahmad, J.—This is an applica 
tion in revision by an unsuccessful plaintiff 
against the- decision of a Small Cause 
Court Judge. The plaintiff is a firm of 
Commissicn agents carrying on business 
at Moradabad. The plaintiff's case was 
that Bhagirath Mal, defendant, entered 
into forward contracis for the purchase 
and sale of wheat through the agency of 
the plaintiff's firm and that there was a 
Joss in those transactions to the extent of 
Rs, 398-13-6. This amount included the 
Commissicn charges to which plaintiff's firm 
was entitled. The plaintiff accordingly 
claimed a decree for the said amount and 
for Rs, 70-2-6 as interest, viz. in all a 
decree for Rs. 469. In the plaint it was 
distinetly stated that the defendant entered 
into these forward contracts through the 
agency of the plaintiff's firm. There was, 
however, no allegation in the plaint that 
the losses consequent on those contracts 
were actually paid by the plaintiff’s firm. 
Bhagirath Mal, defendant, filed a written 
statement contesting the claim. There was 
a general denial in the written statement 
of the allegations contained in the various 
paragraphs of the plaint. In the additional 
pleas, it was alleged that the transactions 
forming the subject of the suit were fictitious 
and it was pleaded that the transactions 
on which the plaintiff's claim was based 
were by way of wager. In view of this 
defence, one of the issues raised at the trial 
was in these terms: “Whether the transac- 


tion in question were wagering contracte; 


if so whether the plaintiff’s claim is maine 
tainable.” On this issue the learned Smal] 
Cause Court Judge found that the contracts 
set up by the plaintiff “were duly entered 
into by the parties,” But he held that no 
delivery of the goods was intended and that 
the contracts were entered into upon the 
terms that no delivery should be demanded 
but that differences only should become 
payable. On these grounds he concluded 
that the transactions in question amounted 
to wagering contracts. He therefore held 
that the contracts were void and the plaine 
tiff's claim on the basis thereof could not be 
maintained, He, however, observed that, if 
the decision of the issue noted above was 
in favour of the plaintiff, the plaintiff 
will be entitled to a decree for the amount 
claimed. Asa result of his finding that the 
contracts were void, he dismissed the plain= 
tiff's suit, 
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It is argued on behalf of the plaintiff. 
applicant that the mere fact that the 
forward contracts entered into by the 
defendant were by way of wager was no 
ground for diemissing the plaintiff's claim. 
In this connection it is pointed out that 
the forward contracis were entered into by 
the defendant not with the plaintiff's firm 
but through the agency (Arhat) of the 
plaintiff and that therefore the contract 
between the plaintiff and the defendant 
was enforceable inlaw. In support of this 
contention reliance has been placed on the 
decisions in Thacker v. Hardy (1), Shibho 
Mal v, Lachman Das (2), Jagat Narain 
v. Sri Kishen Das (3), Bisheshar Dayal 
v. Jwala Prasad (4) and Bhagwandas 
Parasram v, Bhurjorjt Ruttonjzi (5). These 
cases are authorities for the proposition 
that though a wagering contract is, in 
view of the provisions of s. 30, Qontract 
Act void, a contract collateral to such a 
contract is not necessarily unenforceable, 
and the fact that a person has constituted 
another person, his agent, to enter into a 
wagering contract in the name of the latter, 
but on behalf of the former, the principal, 
amounts toa request by the principal to 
the agent to pay the amount of the losses, 
if any, on those wagering transactions. 

In the English case noted above, the 
plaintiff, a broker, who was employed by 
the defendant to speculate for him upon 
the stock exchange, was aware of the fact 
that the defendant did not intend to accept 
the stock bought for him, or to deliver 
the stock sold for him, and that the 
defendant merely intended that the dif- 
ferences should be paid. The plaintiff actual- 
ly entered into contracts on behalf of the 
defendant upon which the plaintiff became 
personally liable; and he sued the defendant 
for indemnity against the liability incurred 
by him and for commission as broker. It 
was held that the plaintiff was entitled 
to recover for the employment of the 
plaintiff by the defendant was not against 
public policy, and was not illegal at 
common law, and, further was not in 
the nature of a gaming and wagering 


contract. 
(D aD 4Q BD 68; 48 L J QB 289; 39 L T 595; 
27 R 158 


(2) 23 A 165; A W N 1901, 33. 

(3) 33 A 219; 8 Ind. Oas, 783; 7 A L J 1146. 

(4) 36 A 426; 25 Ind. Cas, 415; A I R 1914 All, 321; 12 
A LJ 817, 

(5) 45 I A 29; 44 Ind. Cas, 284; A I R 1917 PO 101; 
42 B 373; 23 M L T 203; 34 M LJ 305; 4 P L W229: 
16 A L J 241; 27 O L J 358; (1918) M W N 315; 22 OW 
à 625; 20 Bom, L R 561; 7 LW 577; 11 Bur, L T 3211 
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To constitute a wagering contract, an 
intention to wager by both parties is essen- 
tial. It may be assumed, as has been 
found by the Oourt below, that Bhagirath 
Mal, defendant, did intend to and did as 
a matter of fact, enter into wagering 
contracts for the purchase and sale of 
wheat, but if those contracts were entered 
into by him not directly with the plaintiff 
but through the plaintiff's agency, the 
plaintiff would undoubtedly be entitled to 
recover the losses on those contracts; 
provided the plaintiff proves that either 
he paid those losses to the persons with 
whom these contracts were entered into or 
to their assignees or incurred a pecuniary 


ability to make good those losses and 


that liability is still enforceable against 
him. On the other hand, if the forward 
contracts referred to above were entered 
Into by the defendant directly with the 
plaintiff andthe relation of principal and 
agent did not exist between them, the fact 
that the contracts were by way of. wager 
would disentitle the plaintiff to claim a 
decree for the losses on those contracta. 

The questions just mentioned were not 
debated and discussed before the Small 
Oause Oourt Judge nor was there any 
Specific issue on the point. I therefore 
consider it desirable, before deciding this 
application in revision, to have findings 
from the learned Judge on the following 
issues: (|) Whether the forward contracts 
for the purchase and sale of wheat were 
entered into by the defendant with third 
person through the agency (Arhat) of the 
plaintiff? or (2) Whether the forward 
contracts were entered into directly. bee 
tween the defendant and the plaintiff? (3) 
Whether the plaintiff paid any losses cone 
sequent on those transactions to third 
persons ? (4) Whether.the plaintiff incurred 
pecuniary liability with -respect to the 
losses, if any, and whether that liability 
was still enforceable on the date of the 
suit against the plaintiff? Parties will be 
allowed to adduce further evidence. The 
finding will be returned to this Court within 
three months from to-day’sdate. On receipt 
of the finding, usual ten days will be allowed 


, for filing objections, 


D. Case remanded. 


A 
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ALLAHABAD HIGH GOURT 
Letters Patent Appeal No. 21 of 1938 
October 27, 1939 
Taom, O. J. AND Ganca NATE, J. 
PHEKU RAM MALI— APPELLANT 
versus 
GANGA PRASAD—PLaINTIFF AND ANOTHER 
— RESPONDENTS 

Contract—Defendant No. 1 obtaining license for 
liquor shop—Plaintiff depostting certain amount at 
his request as security for license fee—Defend- 
ant No. | taking defendant No 2 subsequently as 
partner—Part of deposit forfeited for arreara of 
license fees—Sutt by plaintiff for recovery of amount 
— Liability of defendant No, 2. 

The plaintiff deposited a certain sum as security 
for license fees at the request of the defendant No. 1, 
who was a licensee for aliquor shop. Subsequently 
the defendant No. 1 took defendant No. 2 as his 
partner. Govt. forfeited certain sum out of the 
deposit, for arrears of license fees. The plaintiff 
sued the defendants Nos.1 and 2 for the recovery of 
that amount : 

Held, that defendant No. 1 was alone liable and 
since there was no privity of contract between the 
plaintiff and defendant No,2 and no equity in 
favour of the plaintiff as against the defend- 
ant No. 2, defendant No, 2 was not liable. 174 Ind. 
Cas, 900, reversed. 


L., P, A. from the judgment of Iqbal 
Ahmad, J., repcrted in 174 Icd. Cas. 900, 


Mr. Shia Prasad Sinha, for the Appellant. 
Mr. B, Malik, for the Respondents. 


Ganga Nath, J.— This is an appeal 
by defendant No. 2 against ihe decision of 
alearned Single Judge of this Court, It 
arises out of a suit brought. against him 
and Hathi Prasad, defendant-respondent 
No, 2, by Ganga Prasad, plaintiff-respons 
dent, for declaration that the money 
in deposit with the Govt. belonged 
to him and fer recovery of Rs. 1,333, 
which the Govt. had realized out of 
it on account of certain dues payable by 
defendant No. 1. Defendant No. 2 con- 
tended that the plaintiff had no cause of 
action against him and he was not liable 
for any money. Both the lower Courts 
have decreed the suit against both the 
defendants, The decree of the lower Courts 
was confirmed by the learned Single 
Judge. A license for a liquor shop was 
obtained by the plaintiff benami in the 
name of defendant No.1. The plaintiff 
deposited Rs. 1,€36 as security with the 
Govt. The plaintiff severed his connection 
with the shop in 1928. The money was, 
however, allowed to remain in deposit with 
the Govt, at the request of defend- 
ant No. 1,in whose name the license cone 
tinued. Some time after 1928 defendant 
No. 1 took defendant No, 2 as a partner in 
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the shop. The licensing fee due on account 
of the year 1933 fell into arrear and the 
Govt. forfeited a sum of Rs, 1,333 out of 
the security money deposited by the 
plaintiff. The present guit is for the re- 
covery cf this sum from both the defend- 
ants. 

It is conceded that the license bad been 
obtained bv defendant No. 1 in his own 
name and it continued in his name. Ags 
already stated, the security money in dee 
with the Govt. belonged to the 
plaintiff, and it was allowed to remain in 
depcsit with the Govt. at the request 
of defendant No. 1 before defendant No. 2 
was taken as a partner by defendant No. 1 
in the liquor shop, Evidently there was 
no privity of contract between the plainte 
if and defendant No. 2, Defendant No. 1 
incurred a liability to repay this 
money to the plaintiff when the latter 
allowed it to remain in deposit with the 
Govt. as security on behalf of defendant 
No. 1 at his (defendant No. 1’s) request, 
It is contended for the respondents that, as 
defendant No. 2 has been benefited by this 
money, he is liableto pay it. Defendant 
No. 2 has not been benefited; but, even 
if he had been, he would be under no obli- 
gation to reepay it. Asis observed in the 
judgment of the Privy Oouncil in Ram 
Tuhul Singh v. Biseswar Lal Sahoo (1). 

“Tt is not in every case in which a man has benefit- 
ed by the money of another that an obligation to 
reepay that money arises. The question is not to be 
determined by nice consideration of what may bs 
fair or proper according to the highest morality, 
To support such a suit, there must be an obligation, 
express or implied, to re-pay.’’ 

It was further contended by learned 
Counsel for the respondents that it was 
not acase of voluntary payment but the 
plaintiff was forced to pay and there- 
fore he is entitled to recover the money 
from defendant No. 2. But that is not so. 
No payment has been made by tke plaintiff] 
The money was in deposit as defendant 
No, 1’s security for his license. The Govt. 
forfeited a portion of it on account of 
arrears due from him. Defendant No, 2 had 
nothing todo with the Govt. which could 
not recover anything from him. The plainte 
iff left this money for the benefit of defend- 
ant No, 1 and as his security money. 
The money was forfeited as such. 

It was further contended for the rege 
pondents that this sum should be treated 
asa partnership debt and both the defend- 
ants, who were partners in the shop, should 


(1) 21 A 131; 15 BengjL R 208; 23 W R 305; 3 Sar, 
477 (P O}. 
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be held liable.. This contention is with- 
out force, because the liability for this 
money had been incurred by defendant 
Nc. 1 before the partnership between bim 
and defendant No. 2 came into existence 
and it was never made a partnership debt, 
There being no privity of contract between 
the plaintif and defendant No. 2 and no 
equity in favur of the plaintiff against 
defendant No, 2, ihe plaintiff has no right 
to recover any money from defendant 
No. 2. In the result, the appeal is allowed, 
the decrees cf the learned Single Judge 
and the lower Courts against defendant 
No. 2 are set sside and the suit against 
defendant No. 2 is dismissed. The appel- 
lant will get his costs frcm the plaintiff 
throughout. 

D. Appeal allowed. 


C 


-BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 131 of 
1938 
June 29, 1933 

_ Somszs, J. 
GOVINDRAM SHIVNARAYAN 
AND ANOTHER— PLAINTIFFS 
versus 
SHIVNARAYAN SARUPCHAND— 
DEFENDANT No. l. 

Practice—Notice of motion—Amendment of plaint 
pending notice of motton—Absence of order of 
Judge that amendment was without prejudice to 
notice of motion—Motion must be deemed to have 
been abandoned —Such objeciion not raised when 
motion was proceeded with— It must be deemed to 
have been waived. 

The amendment of plaint pending notice of 
motion operates as an abandonment of the notice, 
unless there is an order of the Judge to the effect 
that the amendment was without prejudiceto the 
pending notice. Where the objection that the 
Amendment was not obtained without prejudice to 
the pending motion is not raised whenthe motion 
was brought on and proceeded with, it must be 
‘deemed to have been waived. Gouthwarte v, 
Rippon (1) and Smith v. Dizon (2), relied on. 

Messrs. M. C. Setalvad (Advocate- 
General), M.A.Jinnah, B. J. Desai and 
M. M. Jhaveri, for the Plaintiffs. 


Mr. M.C. Chagla, for Defendant No, 1, 

Judgment.—This notice of motion was 
part-heard at the end of the last term and 
was adjourned to June 17, 1938. During 
the vacation, the plaintiffs took out a 
Summons for amendment of the plaint. 
That summons was returnable on June 14, 
1938, and was placed on the Board of 
Engineer, J. By consent of the parties, it 
was transferred to my Board and appeared 
ọn my Board cn June 17, 1935, along 
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with his notice of motion. On the morning 
of June 17, 1938, the summons was heard 
and an order was made granting leave to 
the plaintiffs toamend the plaint, On 
that day the notice of motion was adjourn- 

ed to June 22, 1938. When the notice of / 
motion was called on for hearing on June 
22, 1938, the learned Counsel for defendant 
N». 1 tendered an affidavit of one Ram 
Krishna Chaumar dated May 16, 1938. 
The learned Counsel for the plaintiffs obs 
jected to the affidavit being taken on file. 
After hearing arguments I granted leave 
to defendant No. 1 to filethe affidavit. 
On that order being made, the learned 
Counsel for the plaintiffs tendered an affi- 
davit of one Bholaram Jwaladut dated 
June 21, 1938, in answer to the affidavit 
taken on file as stated above, The learn- 
ed Counsel for defendant No. 1 objected to 
this atfidavit being taken on file and 
after hearing arguments I granted leave 


to the plaintiffs to file this affidavit 
and the affidavit was also taken on the 
file. 


After these two affidavits had been taken 
on the file, the learned Counsel for defen- 
dant No. l raised a preliminary objection 
that the motion had been abandoned by 
reason of the amendment of the plaint as 
no order was obtained that the amend- 
ment of the plaint was without prejudice 
tothe pending motion. In support of this 
contention, the Jearned Counsel for defen- 
dant No. 1 referred to Daniell's Chancery 
Practice Edb, 8, Vol. 2, p. 1357, Gouth waite 
v. Rippon :1)and Smith v. Dixon (2) and 
Halsbury’s Laws of England, Vol. 18, Pp. 
105, Art. 155, In the article of Halsbury’s 
Laws of England it is stated that the 
amendment of the statement of claim pend- 
ing nctice of motion operates as an 
abandonment of the notice, unless the 
plaintiff obtains leave to amend without 
prejudice tothe pending notice. This is 
the practice in England with regard to 
the effect of the amendment of the state- 
ment ofclaim ona pending motion. The 
learned Counsel for the plaintiffs in reply 
stated that there was a difference between 
the way in which suits were instituted 
and pleadings filed in this country and 
the way in which suits were instituted in 
England and pleadings delivered to the 
opposite parties. He contended that under 
the rules of the Supreme Court, the state- 
ment cf claim or the writ with the en- 
dorsement thereon was taken away and 


(1) (1838) 1 Peav. £4; 3 Jur. 7, 
(2) (14603) 12 W R (Eng) 984; 4 N R 269, 


N 


> 
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the amended statement of claim or the writ 
with the amended endorsement was sub- 
stituted for it. 

Thus; the original statement of claim or 
the writ with the original endorseinent 
w..8 not tke record in existence after the 
amendment. The argument is, that the 
account of 
the fact that the original statement of 
claim or the writ with the original endor- 


‘Bement is removed and the amended one 
takes its place. 


That is the meaning, the 
Plalutitis cone 
original 
record does not exist’’ used in the argument 
of the Counsel in the English cases relied 
upon by the learned Counsel for defendant 
No. 1.. That contention does not appear 


learned Counsel for the 


‘tome to be sound. The expression does 


not mean that mere:y the papers contain- 
ing the statement of claim or writ are 
changed by other papers being substituted. 
The expression means that the averments 
contained in the siatement of ciaim or in 
the endorsement on the writ are by reason 
of the amendment different from what they 
originally were and therefore the original 
record on which the notice of motion was 
taken out does not exist. It mustbe re- 
membered that the order allowing the 
amendment may be obtained without pre- 
judice to the pending motion. 

The contention of the learned Counsel for 
defendant No. 1 that the plaint after amend- 
‘ment is different from the plaint as it was 
originally filed and cn woich the notice 
of motion wastaken out and therefore the 
pending motion, unless saved by the order 
ofthe Judge allowing the amendment, 
must be deemed to have been abandoned 
is correct. In this case, undoubtedly, the 
amendment was notobtained without pre= 
judice to the pending motion and the object 
of the amendment was unquestionably, as 
was alsoin Smith v. Dixon (2), to strenge 
then the pending motion. ln the original 
plaint there was no averment that the 
adoption in question was valid according 
to the custom prevailing among the Agarwal 
Vaishnav Marwaris, By the amendment 
averments, inter alia, of such a custom 
are now incorporated in the plaint. There- 
fore I hold that this objection, if properly 
raised, would have been upheld. But the 
learned Counsel for defendant No. 1 did 
not raise this objection when the motion 
was brought on by the learned Counsel for 
the plaintiffs, He tendered an affidavit on 
the motion which, according to the objec- 
tion subsequentiy raised, was already 
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abandoned and not in existence. That 
affidavit was taken on the file on this 
motion as stated above and then the learn- 
ed Counsel for the plaintifs tendered an 
afñdavit which was also taken on the file 
after considering the objection thereto and 
the arguments of the learned Counsel for 
both sides, 

Thus, the learned Oounsel for defendant 
No. 1 actually took steps to have his own 
affidavit on the fle and cbtained leave from 
the Court to file that affidavit on this 
motion. Healso resisted the application 
of the plaintiffs that their affidavit be taken 
on the file. I hold that defendant No, 1 
unquestionably waived the objection that 
was available to him when the motion was 
brought on by the learned Counsel for the 
plaintifis. The objection not having been 
raised when the motion was brought on 
and proceeded with, defendant No, 1 must 
be deemed to have waived the objection 
which was available to him to be raised 
woen the motisn was brought on, I cannot 
entertain the objection now that it has 
been waived by defendant No, 1. Therefore, 
the notice of motion must proceed as 
if no such objection had been raised, 


S. Order accordingly. 





ALLAHABAD HIGH COURT 
First Appeal No. 213 of 1938 
October 16, 1939 
MoHAMMAD ISMAIL, J. 

Mst, RANGILI AND ANOTHER—APPZLLANTS 
versus 


PEAREY LAL AND oTaERS—RESPONDENTS 

Mortgage—Attestation--Mortgage executed in 1872 
— Attestation by two witnesses, necesaity of —Redemp- 
‘tion—Clog — Subsequent mortgage bond stipulating 

that mortgagor would not get possessten of property 
mortgaged under previous wusufructuary mortgage 
unless hepays sum due under subsequent mortgage— 
Second mortgage, if clog onan equity of redemption— 
Deed—Deed of transfer— Recitals regarding considera- 
tion —V alue of. , | | 

A mortgage deed which came into existence in 
1872, 4. e., before the T, P. Act, 1882, did not require 
attestation by two witnesses. 

Where the mortgagors etipulate that they would 
not be entitled to get possession of the property mort- 
gaged under the previous usufructuary mort- 
gage unless they paid the sum due under the sub- 
sequent mortgage, the second mortgage amounts 
to a usufructuary mortgage and does not constitute 
a clog on equity of redemption. 63 Ind. Oas. 700 (2), 
relied on. 

Asarule, arecitalina deed of transfer is no evi- 
dence to prove the payment of consideration. But in 
a case where the transaction took place some 60 years 
back and where the partiesto the transaction are all 
dead, the recital in the deed may be relied uponasa 

ry 
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reliable piece of evidence regarding the passing of 
consideration. 


Mr, Panna Lal, for the Appellante. 


Mr. Shiva Prasad Sinha, for the Respone 
dents. 


sudgmentThis is a plaintifis’ appeal 
against an order of remand, The facts of 
the case have been fully set out in the judg- 
ment of the Ccurt below and need not be 
repeated. The plaintiffs brought this suit 
for redemption of a usufructuary mortgage 
dated May 23, 1872, executed by Parmai, 
Likkha and Pemi in favour cf Khub Chand 
and Lakshmi Das. The plaintiffs are the 
representatives of the mortgagors while the 
defendants are the representatives of the 
mortgagees. The suit was contested on 
Various grounds, The trial Court held that 
the plairtiffs were not liable to pay anye 
thing under the mortgage as on acc. unting 
it was found that the plaintiffs were ene 


titled io ‘Rs. 1,090-8-9. The defendants 


appealed from the decree of the trial Court. 
Béfore the Appellate Court the defendants 
relied upon a tacking bond dated July 16, 
1872,.undef which the same propérty was 
mortgaged by the same mortgagors in 
favour of the same mortgagees. It was 
pleaded that the plaintiffs were not entitled 
to a decree unless and until they paid off the 
money due under the second mortgage. The 
defendants prayed for permission for the 
amendment cf the written statement. The 
-lower Appellate Court granted permission 
for amendment and remanded the suit tothe 
trial Court with directions to try the suit in 
the light of the amended written statement. 
The plaintiffs did not appeal from this 
order of remand. The learned Munsif upon 
a consideration of evidence held that the 
‘bond of July 16, 1872, was not legally. 
proved. He accordingly maintained the 
decree originally passed by him. Upon 
appeal the lower Appellate Court was satis» 
fied that the dccument of July 16, 1872, was 
a valid mortgage and was binding on the 
plaintiffs. The case was then remanded to 
the trial Court for taking accounts and 
passing an appropriate decree. The plain- 
tiffs huve now come to this Court in appeal. 


Learned Counsel for the appellants has. 


challenged the order of the Court below 
and has raised several points in support of 
his contention. I now proceed to examine 
them in detail. 

It is contended that the defendants were 
not entitled to rely upon a copy of the bond 
of July 16, 1872, as the loss of the original 
was not satisfactorily proved. The bond 

£ è 
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in suit was executed in favour of Khub 
Both the 
mortgagees are admittedly dead. Lakshmi 
Das left four sons. Jagannath is one of 
them. It isadmitted that Jagannath is the 
head of the family. THe document in ques- 
tion was summoned from Jagannath who 
failed to produce it. In my opinion, it wasa . 
sufficient compliance with law to have 
summoned the document from the head of 
the family now representing the mortgagees, 
No objection to this effect appears to have 
been taken in the Court below and appar- 
rently it was accepted on behalf of the 
appellants that the respondents were en- 
titled to rely upon a copy of the original 
document provided they proved the execu- 
tion and passing of consideration in accord- 
ance with law. In my opinion, there.is no 
force in this objection. 

The next point urged by learned Counsel 
is that there is no presumption of genuiné- 
ness of acopy within the meaning of s, 90, 
Evi, Act. Under s. 90 where any docu- 
ment, purporting or proved to be 30 
years old, 18 produced from any custody 
which the Court in the particular case con- 
siders proper,the Oourt may presume that 
ths signature and every other part of such 
document, woich purports to be. in , the 
handwriting of any particular person, is in 
that person’s handwriting, and, in the cage 
of a document executed or attested, that it 
was duly executed and attested by the 
persons by whom it purports to. be executed 
and attested. This proposition of law is not 
disputed. It follows, therefore, that the 
burden of proving the execution of the 
bond of 18/2 layon the defendants. The 
Court below upon an examination of evi- 
dence was satisfied that the bond of July 16, 
1872, was legally proved. Evidence was 
proauced to the effect that all the attesting 
witnesses were dead and that two of the 
attesting witnesses, namely Bnojraj and ~ 
Mohammad Khan, signed or thumbemarked 
the document as attesting witnesses. 
Learned Counsel contends that the evidence 
relied upon by the Court below should be 
rejected because one of the attesting wite 
nesses described by the witnesses as 
Mohammad Khan is really Kammu Khan or 
Najju Khan. There is no doubt that the 
copy produced in QOourt supports the con- 
tention of learned Counsel, but this point 
was never raised in the trial Court. 

It would have been possible at that stage 
to Summon the original from the Registration 
Department tosee whether the correct name 
was Mohammad Khan as stated by the 
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witnesses or Kammu Khan or Najju Khan 
as appears to have been written by the 
copyist. Imay mention that the name is 
not very clearly written in the copy and 
it is conceivable that the copyistis in error 
in writing Najju Khan instead of Moham- 
mad Khan. A comparison of the same 
name at two places shows thatthe copyist 
was doubtful as to the correctness of the 
name. On the first page the namə may be 
read as Najju Kban or possibly Mohammad 
Khan wald Sauda: Khan, in the second 
page it is clearly Kammu Khan, It is 
manifest that the same person signed as 
an attesting witness and as an identifying 
witness. The parentage, age and residence 
are identical. It is therefore unsafe to 
accept the contention of the learned Counsel 
that the correct name is Najju Khan or 
Kammu Khan. It may have been Moham- 
mad Khan as described by the witnesses. 
It is undesirable to embark upon a fresh 
investigation at this stage of the case. It 
was the duty of the appellants to have 
raised this objection at the proper tims, 
namely in the trial Court. 

It is then contended that tke attestation 
is:not legally proved. This argument is 
based on the assumption that the real 
attesting winess was Najja Khan or 
Kammu Khan. I have already held that 
there is no justification for accepting the 
argument of tle learned Couasel on this 
point. It mayalso be observedthat my 
atténtion has not been drawn to any, 
provision of law under which the present 
bond was reguired to be ‘a'tested by at 
least two witnesses, Section 59, T. P. Act, 
no donbt directs that: ` 


“Where the principal money secured is one hun-' 


dred rupees or upwards, a mortgage, other than a 


mortgage by deposit of title-deeds, can be effected: 


only by a registered instrument signed by the 
mortgagor and attested ‘by at least two witnesses.” 
This provision is to be found in the 
Act which came into force in July, 1882. 
In the present case, however, we are con- 
cerned with a document which came into 
existence in 1872. Learned Oounsel for 
the appellants has not referred me to any 
provision of law in the earlier enactment 
which. required the attestation by two 
witnesses of a mortgage deed. In the 
circumstances, therefore, I accept the find- 
ing ofthe Court below that the bond of 
1872 is legally proved. The next point 
stressed by the learned Counsel is that the 
bond of 1872 amounts to a clog on redemp- 
tion, and -as such, is inoperative. In supe. 
” port of his contention, reliance has been 
placed on Sheo Shankar v, Parma 
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Mahton (1). A perusal of the bond in- suit 
shows that the parties agreed that the 
usufructuary mortgage of May 23, 1872, 
would not be redeemed unless and until the 
later bond of July 16, 1872, was paid 
off. I do not consider it necessary to exa- 
mine this point at length becauss a similar 
question was considered by a Full Bench 
in Har Prasad v. Ram Chandar (2). Io 
that case, one of two co-owners of pro- 
perty, the subject of a usufructuary mort 
gage, borrowed a further sum of Rs. 50 from 
the mortgagee and executed a deed which 
set forth that the executant was borrow- 
ing .the further sum which shall be paid 
when the usufructuary mortgage was re- 
deemed. It was alsostipulated that with- 
out the payment of the sum borrowed 
under the subsequent deed, the property 
shall not be redeemed. The learned 
Judges held 

‘that the effect of the mashrut-ul-rahn was to 
create a further usufructuary mortagage onthe share 
of the executant, which was already under the 
mortgage of 1880 and was made security for the 
additional debt incurred, and that by the terms 
of that deed, the mortgagee was entitled to retain 
possession of his share of the property until the 
amounts secured by the two douments were paid 
to him." 

Tne ruling cited by learned Counsel 
was not referred to by the Full Banch 
but several other cases where the same 
point was considered were referred to.’ 
The facts of the present Case are more 
or less similar to those in the Full Bench 
case. By the bond of July, 1872, the 
mortgagors stipulated that they would not 
be entitled to get possession of the pro- 
perty mortgaged under the usufructuary 
mortgage of “May, 1872, unless they paid 
the sum due underthe subsequent mort- 
gage. In effect, the recond mortgage 
amounted to a usufructuary mortgage 
though the deed does not say so ia sọ 
many words. In my opinion, the second 
mortgage does nt constitute a clog on 
equity of redemption. | may mention 
that this point was never taken in the 
Courts ‘below nor has it been mentioned 
in the memorandum of appeal to this 
Court. 


Tt was then argued that the suit was 
barred by limitation as the amount cos 
vered by the bond was payable on de- 
mand. This point again was never taken 
in the Court below nor has it been taken 
in the grounds of appeal. Even if we 


(1) 26 A 558; AWN 1904, 123;1 A L J 282. 
(2) 44 A 37; 63 Ind. Oas. 750; AI R 1922 All, 174; 19 


AL J 807 Œ B} 


519 
assuma that the contention of learned 
Counsel as to'the interpretation of the 
deed is correct, it will be open to the 
defendanis-respondents to lead evidence 
to prove acknowledgments which may ex- 
tend the. period of limitation. I am by 
no means Satisfied that the interpretation 
of the deed, as contended by the learned 
Counse], is correct.’ In my opinion, the 
suit is not barred by time. 

Lastly, it has been contended that there 
is no evidence to pr ve the passing of 
consideration. As a rule, a recitalin the 
deed is no evidence to prove the pay- 
ment of consideration. But in a Case 
like the present, where the trarsaction 
took place some 60 years back and where 
tke parties to the transaction are all dead, 
the recital in the deed may be relied 
upon «8 a reliable: pieca of evidence, 
Almost all the money under the bond 
was left for the satisfaction of a decree 
which had been passed against the mort- 
gagorg. There is no reascn to believe that 
the reference to the decree is imaginary 
or incorrect and that the executants wrongly 
admitted the receipt of consideration. 
No rebutting evidence was produced by 
the appellants. Under these circumstances 
I-am not prepared to differ from the Court 
below which held that the paymezt of con- 
sideration was proved. In the result, the 
appeal fails and is diemissed, 


D, l Appeal dismissed. 





PS BOMBAY HIGH COURT 
Civil Revision Application NG, 6 of 1939 
July 28, 1939 
Bravumonr, O. J, 
CHUNILAL JETHALAL AND GTHRREA— 
APPLICANTS - 
versus 
AHMEDABAD BOROUGH MUNICI- 
PALIT Y— OPPONENT 


Bombay Municipal Boroughs Act (XVIII of 
1925), 83. 73 (2), 3— Words “kept for use within 
the borough,” in 3. 73 (2), meaning of—Vehscle 


used both in Presidency and within borough— Whe. 
ther can be subject totax both under Bombay Munt- 
ope Boroughs Act and Bombay Motor Vehicles Taz 
cet. : 
‘The words “kept for use within the borough ” 
in s.73 (2) mean kept for normal use within the 
borough and no doubt where a vehiole is kept for 
normal use outside the borough, an occasional user 
within the borough could be rejected on the princi- 
al of de minimis non curat lex, User need not 
e “main .user™ in order to fall within the 
section. 174 Ind. Cas. 985 (1), commented upon. 
The tax under the Bom. Municipal Boroughs Act 
‘is a tax levied by a Municipality on vehicles kept 
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for use within the borough, ‘and’ the tax- under 
the Bom. Motor Vehicles Tax Act is a tax levied, 
by the Prov. Govt, on vehicles used inthe Presi- 
dency. A vehicle which is both used in the Presi- 
dency and is also used within the borough may be 
the aubject of taxation by two taxing bodies. 


"O. R. A, against the decision of the 
Judge of Court of Small Causes, Ahmed- 
abad, in Suit No, 3075 of 1937, ; 


Mr. C. K. Shah, for the Applicants. 
Mr. R. M, Shah, for the Opponent. 


Judgment.—This is a revision appli- 
cation against the decision of the Small 
Cause Court Judge of Ahmedabad. The 
applicant was charged with wheel’ tax 
under s 73 (2; Bom. Municipal Borcughs 
Act, 1925, fand he paid & sum of Rs. 600 
under protest, and in this suit he sues to 
recover that amount, The learned Small 
Oause Court Judge dismissed the suit. 
Section 73 (2) empowers a Municipality to 
impose atax for the purposes of the Act 
including a tax on all vehicles used and 
kept for use within the said borough whe- 
tter they are actually within or outside.the 
said borough. 

The applicant's first ccntention is that the 
vehicles in respect of which he has been 
taxed were not kept for use within the 
borough,. On the findings of the learned 
Judge it is, in my opinion, impcssible to 
maintain that contention. The learned 
Judge held, I think rightly, that the words 
"kept for use within the borough’ meant 
kept for normal use within the borough and 
no doubt where a vehicle is kept for normal. 
use outside the borough, an ozcasiorral 
user within the borough could be rejected 
on the.principal of de minimis non curat lex. 
My attention on this point was drawn toa 
decision of a Bench of this Court: Bandra. 
Municigality v. Burmah, Shell c&c., Co. (1),- 
in whith it was held that the lorries in 
question in that case were not kept for use 
within the borough. I have no comment to 
make upon the decision, but I would 
venture to suggest that Macklin,J., in a’ 
dictum not necessary for the decision of the 
case went rather too far in saying that user 
must be “main user” in order to fall within 
the section. Reference to a “main user” 
involves comparison between one method 
of ‘user and another. It is possjble to 
suppose a case in which a motor lorry might 
be kept for normal and regular use on two 
or three days in a week within the borough, 


and for regular use for the rest of the week 
D 40 Bom, L R 111; 174 Ind. Oas. 985;A I. R 
ay Bom, 214; ILR (1938) Bom. 111; 10 -R B > 
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outside the borough and I think it would 
be difficult tosay in such a case that the 
lorry was not kept for use within the 
borough, because it was kept for more 
extensive use outside the borough. However, 
on the facts of this case as found by the 
learned Judge, I see no reason to differ 
from him in holding that the lorries were 
kept for use within the borough.. 

The other contention taken by Mr. O. K. 
Shah on behalf of the applicant is that he 
is not liable for the tax since the coming 
into operation on April 1, 1936, Bom. 
Motor Vehicles Tax Act of 1935. Unders. 3 
of that Act, atax at the rate fixed by the 
Prov. Govt. is to be levied on all 
motor vehicles used or kept for use in the 
Presidency and Mr. Shah complains that 
he ought not to be subject, in respect of 
‘the same vehicles to double taxation. But 
I know of no principle to prevent that. I 
can see nothing in either of the Acts in 
question which suggests that that position 
was not intended, The tax under the Bom. 
Municipal Boroughs Act is a tax levied 
by a Municipality on vehicles kept for use 
within the borough, and the tax under the 
Bom. Motor Vehicles Tax Act is a tax 
levied by the Prov. Govt. on vehicles 
used in the Presidency. A vehicle which 
is both used in the Presidency and is also 
used within the borough may be the subject 
of taxation by two taxing bodies. In my 
opinion, therefore, the decision of the learned 
Judge was right and this application must 
be dismissed with costs. 


"B. Application dismissed. 





ALLAHABAD HIGH COURT 
First Appeal No. 435 of 1933 
September 26, 1939 
BENNET AND Verma, JJ. 
NANDAN SAHU AND ANGTHER 
—PLAINTIFFS—APPELLANTS 
VETSUS 
FATEH BAHADUR SINGH AND (TrHERS 
— DEFENDANTS AND OTHRRS— PLAINTIFFS 
—RKESPONDENTS 

Oontract Act (IX of 1872), s. 69 — If restricted to 
personal liability— In execution of hts own decree 
puisne mortgagee purchasing property and paying off 
prior mortgagee— Whether can recover amount so paid 
from mortgagor. 

Section 69, Contract Act, was intended to include 
the cases not onlyof personal liability, but all 
liabilities to payments for which owners of lands are 
indirectly liable, those liabilities being imposed upon 


-the land held by them. Mothooranath Chuttopadhya 


v, Kristo Kumar Ghese (1),relied on. (p. 520, col. 2.] 
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A person who purchases property subject to 4 
charge is alone liable to pay it and he isnot therefore 
entitled under s 69, to recoverthe amount paid by 
him from the person who might originally have been 
liable in respect thereof, either alone or along with 
the person who has made the payment. [p. 521, aol, 
2 


Consequently, where a puisne mortgagee in execu- 
tion of his own decree purchases tha mortgaged pro- 
perty himself and in order to avoid sale of that pro- 
perty in execution of the decree of the prior mortgagee 
paysthe amount due under the prior mortgage to the 
prior mortgagee, the amount so paid cannot be re- 
covered by him from the mortgagor, the reagon being 
that the mortgagor's interest in the property is ex- 
tinguished by sale in favour of puisne mortgagee and 
the ownership of the property has come to be vested in 
the puisne mortgagee. In these circumstances it can- 
not besaid that the mortgagor was “bound by law to 
pay” the amount which was recoverable by sale of the 
property in execution of the decree of the prior mort- 
gagee. Manindra Chandra Nandy v. Jamahtr 
Kumari (2, 17 Ind. Oas. 73 (3) and Mangalathammal 
v. Narayanswami (4), relied on. lll Ind, Oas. 213 
(5), distinguished. 


Mr. Harnandan Prasad, for the Appele 
lants. | 
Messrs. N. Upadhiya, Sri Narain Sahar 
and K. N. Agarwala, for the Resp ndents. 


Verma, J.—The suit which had given 
rise to this appeal was filed by the appel- 
lants, along with three other persons, who 
have been impleaded as pro forma response 
denisto this appeal, against two sats of 
defendants, praying primarily fora money 
decree fcr Rs. 13,848 against defendant 
first party, Fateh Bahadur Singh, and alter- 
natively, if the Court did not deem 1t fit to 
decree the suitagainst defendant first party, 
for a decree for the recovery of that amount 
against defendants second party. The 
Cour: below has dismissed the suit against 
both sets of defendants. Fateh Bahadur 
Singh, defendant first party, executed a 
deed of simple mortgage on September 6, 
1909, in favour of the defendants second 
party, or their predecessors-in-title, hyp- 
thecating shares in two villages, Karaili 
and Semra, in lieu of an advance of Rs, 399. 
About two years later, on May 26, 1911, 
Fateh Bahadur executed another deed of 
simple mortgage in favour of plaintiffs 
Nos. 1 and 2 and Ram Dihal Sahu, father 
of plaintiffs Nos. 3 and 4, and Kalap Nath 
Sahu, father of plaintiff No. 5, in lieu of an 
advance of Rs. 1,700 and hypothecated 
shares in the two villages which he had 
already mortgaged to the defendants second 
party and shares in two other villages, 
namely Khoriya and Chaukonia. In both 
these mortgage deeds the time fixed for pay- 
ment was one year. a 
The prior mortgagees instituted Suit 
No. 329 of 1932 on foot of their mortgage 
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of September 6, 1909, and impleaded as 


defendants the mortgagor, Fateh Babadur 
Bingb, as well as the puisne mortgagees, 
namely the plaintiffsappellants. Toe suit 
was decreed by the trial Court on April 4, 
1923, and the decision was affirmed by this 
Court on January 11, 1927, In the mean- 
time, the puisne mortgagees had: also put 
their mortgage in suit in 1923 and the 
number of their suit was 325 of 1923. This 
sult was decreed on April 7, 1924, and a 
final decree for sale was based on February 


24,1925. This decree was executed by the. 


puisne mortgagees decree-holders, that is, 
the plaintiffsof the present suit, and the 
property mortgaged was put up for sale and 
was purchased by the mortgagees, decree- 
holders, themselves on June 29, 1927. It 
may be mentioned that -the final decree in 
their favour was for the recovery cf a sum 
of Rs. 33,476-14-0 and the property was 
purchased ty them in satisfaction either of 
the entire decretal amountor of the major 
portion of it. In para. 5 of the plaint of the 
suit out of which this appeal arises, it is 
stated that the plaintiffs “entered into pose 
session” of the property “by means -of 
delivery of possession on December 28, 
1928.” In the meantime, the mortgagor's 
adopted scn, Jogendra Singh, had filed a 
suit icra declaration that the mortgage 
deed exccuted by his father, Fateh Bahadur 
Singh, on May 26, 1911, ard tke decree 
passed on fcot of it, as well as the auction 
sale beld in execution of that decree, were 
not binding on him on the'ground that there 
was no legal necessity for the mortgage, 
This suit was dismissed by the trial Court 
on. April 16, 1928, and Jogendra Singh 
filed Firet Appeal No. 202 of 1928 in this 
Ocurt. The prior mortgagees, who had ob- 
tained a decree on foot of their mortgage in 
Suit No. 329 of 1922, put their decree into 
execution about this time and the property, 
which the present plaintifis had purchased 
onJune 22, 1927, in execution of their 
own decree passed on foot of the puisne 
mortgage, was advertised for sale. In order 
to avert this sale, the present plaintiffs paid 
a sum of Rs, 10,025-10-0 to tbe prior morte 
gagees on September 22, 1929,-and thus 
freed the property from the charge of the 
prior encumbrance. On April 12, 1932, 
this Court allowed the appeal of Jogendra 
Singh in part and gave him a decree fora 
declaration: 

“That the decree dated April 7, 1924, is valid for 
recovery of Rs, 1,700 and simple interest thereon at 
the rate of Rs. 18 percent, per annum calculated up 


to October 7, 1924, the date fixed for payment by 
that decree and pendente lite interest, as direct- 
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ed in the aforesaid decree, up tothe date of realiza.” 
tion.” 


It was further declared that: 

“The final decree which was subsequently passed 
is also valid for the amount calculated in the manner 
stated above and capable of execution by sale of the 
mortgaged property for satisfaction of that amount.” 

“It was also decreed that: 

“The aforesaid decrees are invalid as regards in- 
terest in excess of the amount which 
arrived at on calculation in the manner already 
referred to.” 
and that: 

“The auction sale held during the pendency of 
es pores by the rule of lis pendents and cannot 
stand. ar 

The result was thatthe present plaintiffs 
were declared to be entitled to a smaller 
sum under their puisne mortgage dated 
May 26,1911, than the amount for which 
they had obtained a decree in Suit No. 325 
of 1923, and their auction-purchase of June 
29,1927, became ineffectual. It may, be 
mentioned here that they have not yet 
executed their decree for the amount to 


which they are entitled under the decision 


of this Court. In October, 1932, they filed 
the suit out of which this appeal has arisen 
for the reliefs mentioned above. The suit 
was contested by both sets of defendants. 


. The argument put forward on behalf cf the. 


plaintiffs in the Court below, as stated in 
its judgment, was that the plaintifs were 
entitled to a decree under the provisions of 
s. 9, Contract Act. The Court below has 
repelled this contention and has dismissed 
the suit on the ground that the mortgagor, 
Fateh Bahadur Singh, was not a person 
“bound by law to pay” the money due to 
tLe prior mortgagees within the meaning of 
8 69, Contract Act, its view being that 
“the jiability that is spoken of in s. 69 
relates tothe persen and not to any pro» 
per'y.”, The Court below based its decision 
on the further ground that on June 29, 1927, 
when the plaintiffs purchased the property 
in execution of their mortgage decree, the 
mortgagor's interests came to an end, It 
also relied on the fact that: 

“Any remedy fora personal decree under the prior 
mortgage had become barred by the time that the 


present plaintifis paidthe sum of Rs. 10,025-10-0 to 
the prior mortgagees on September 23, 1929," 


Learned Counsel appearing for the plain- 
tiff-appellants has challenged the -correcte 
ness of the view of the Cotrt below that 
s. 69, Contract Act, is restricted to a personal 
liability and has relied on Mothooranath 
Chuttopadhya v. Kristo Kumar Ghose (1), 
where it was observed that the section: | 

“Was intended to include the cases not only of per- 
sonal liability, but all liabilities to payments for 


(1) 4 0 369, . =o 


will be: 


A 


2 


`V 


A 
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which owners of lands are indirectly liable, those 
ha being imposed upon the land held by 
em.” 


. He has also cited a number of other cases 
in which the above decision has been fol- 
lowed. Itseemsto us that the view ex- 
preseed in the case mentioned above is well- 
founded and that the contention of the 
learned Counsel on that point is correct. 
But that dces not dispose of the case. On 
September 23, 1929, when the plaintiffs paid 
the money due tothe prior mortgagees, for 
the recovery of which they have brought 
this suit, the position was this. They had 
executed thedecree obtained by them in 
Suit No. 325 of 1923, and, at the auction sale 
held in those proceedings, had ‘purchased 
the property themselves. The mortgagor's 
interest had been extinguished by that sale 
and purchase, and the ownership of the 
property had come to be vested in the pre 
sent plaintiffs. Thue, the prcperty which 
the prior mortgagees wanted to sell in 
execution of their decree belonged at that 
time to the present plaintiffs, It seems 
to us that in these circumstances it cannot 
be said that the mortgagor was “bound by 
law to pay” the amount which was recover- 
able by sale of the property in execution of 
the decree of the prior mortgagees, 

A large number and variety of cases have 
been cited by learned Counsel appearing 
on both sides. It seemsto us, however, 
that the true View was expressed in the 
judgment of the Calcutta High Court io 
Manindra Chandra Nandy v. Jamahir 
Kumari (2), That was a case in which 
the holder of a patni talug had mortgaged 
it and the mortgagee had subsequently 
brought a suit for sale, and in execution 
of the decree obtained by him, had brought 
the property to sale and had purchased it 
himself. In the meantime, the rent due 
to the zamindar had fallen into arrears and 
the zamindar had obtained arent decree 
and in execution thereof had advertised 
the patni for sale. The mortgagee, to save 
the property, paid in the amount of the 
decree and afterwards sued the mortgagor 
for the recovery of the amount so paid by 
him. It was held thatthe mortgagee was 
not entitled to the decree prayed for as 
he was under a legal liability to pay the 
rent due upon the property at the time of 
his purchase, as the purchase was subject 
to the liability of discharg ng the rent that 
was then due upon the property, and that 
s. 69, Contract Act, was not applicabie. At 


p. 645* of the report it was observed that at 
" (2) 320643;9 0 W N 670. 
*Page of $2 O—[ Ed] 
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first slight it might, no doubt, appear that 
the contention that the plaintif was entitled 
to maintain the euit under the provisions 
of s. 69. Contract Act, was well-founded: 

“But, looking into the matter more closely, it 
would seem that the section contemplates a case 
where the person, who makes the payment, is under 
no legal liability to make it, and he pays the 
money for another person, who is bound in law 
to pay. In that case, the former is entitled to call 
upon the latter to make good the amount that he 
has paid.” 

It seems to us that a person who purchases 
property subject to a charge is alone liable 
to payit and he is not therefore entitled 
under s. 69, Contract Act, to recover the 
amount paid by him frsm the person who 
might originally have been liable in respect 
thereof, either alone or along with the person 
who has made the payment. Reference may 
be made tothe case in Rang Lal Sahu v. 
Kali Shankar (3) and Mangalathammal v. 
Narayanswami (4). The principle of the 
decision in Habibul Rahman v. Sheonandan 
Singh. (5), is also the same, The fact that 
subsequently, as the result of the suit 
brought by Jogendra Singh, the auction 
sale of June 29, 1927, has been held to 
be ineffective and the present plaintiffs have 
been declared to be mortgagees in respect 
of the principal amount lent by them 
together with interest at a reduced rate, 
cannot affect the question. The plaintiffs 
acquired by their purchase of June 29, 
1927, a good title to the property from the 
date of the sale, and this was subject only 
to any possible right that a co-parcener of 
the mortgagor might have had to bring a 
suit for a declaration on the ground of want 
of legal necessity. In our opinion, it cane 
not, in these circumstances, be said that on 
September 23 1929, Fateh Bahadur Singh, 
defendant first set, was “bound by law to 
pay” the decretal amount of the prior 
mortgagees. 


Learned Counsel appearing for the 
plaintiff-appellants has relied on the case 
in Karan Singh v. Ishtiaq Hussain (6), and 
has argued that in justice and equity, the 
plaintiffs are entitled to be reimbursed the 
money which they paid to prior mortgagees, 
Now, the facts of that case are very differ- 
ent from the facts of the case before us. 
There a prior mortgagee had obtained a 
decree without impleading the puisne mort- 


(3) 2 Pat. 890; 77 Ind. Oas. 73; AI R 1924 Pat. 
235 


(4) 30 M 461; 17 ML J 250. 
is) A I R1928 Pat. 552; 111 Ind. Oas. 243;9P LT 
9 


ð, 
(6)19 A LJ 16;61 Ind. Oas. 376; A I R1921 All. 312; 
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gagee and had the property sold. The sale 
proceeds eatisfied the prior mcrigage and 
left a considerable amount as surplus. The 
puisne mortgagee, who also had obtained a 
decree fcr sale on his mortgage without im- 
pleading the prior mortgagee, applied for 
payment out of that surplus, but on objec- 
tion having been taken to such payment 
by the mortgagors the application wag 
rejected. The puisne mortgagee then pro- 
ceeded to execute his decree and, in order 
to avert the impending sale, the person who 
had purchased the property in execution 
of the prior mortgagee's decree paid up tke 
decree of the puisne mortgagee, and then 
brought a suit to recover the amount from 
the mortgagore. It was held that upon the 
sale under the prior mortgage, the security 
of the puisne mortgagee was transferred to 
the surplus sale prcceeds and he was entitl- 
ed to be paid out of that surplus and that 
the mortgagors acled improperly and cone 
trary to their rights in objecting to such 
payment and the Sourt was wrong in 
rejecting the application of the puisne 
mortgagee. It was further pointed out that 
the purchase made by the plaintiff of that 
suit in execution of the decree of the prior 
mortgagee was not, as it could not be, 
subject to the puisne mortgage, and it 
was held that he was entitled to be ree 
Imbursed the money which he paid in dis- 
charge of the subsequent mortgages 
` “for which the defendants were primarily 
liable.” It seems tous that this cage can 
be of no assistance to the appellants, 


As already stated, the suit js one 
for a money decree. The payment made 
by the appellants and their co-plaintiffs 
to the prior mortgagees was in respect of 
a mortgage decree which could be executed 
. only against the property and was thus 
peyment of a sum of money which was 
recoverable from the property alone. When 
the plaintiffs made the payment, they had 
themselves become the owners of that 
property, and the mortgagor, Fateh Bahadur 
Singh, defendants first set in this action, 
had ceased to have any interest in it, 
There is a mortgage decree standing in 
favour the plaintiffs. All that has 
happened is that the rate of interest has 
been reduced. No authority has been cited 
in support of the proposition that a money 
decree can be passed in these circumstances, 
We are unable to hold that the plaintiffs 
are in Justice and equity entitled to a money 
decree against defendant first set. So far 
as defendants second get are concerned, 
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the plaintiffs have clearly -no right of guit 
against them. 

Some emphasis has been laid in the 
course of argument by thelearned Counsel 
for the appellants on the fact that it has 
been found by the Court below in their 
favour that the puisne mortgagees, at the 
time of the execution of tbeir mortgage 
on May 26, 1911, were not aware of the 
existence of the prior mortgage. But this 
to our mind is an irrelevant consideration. 
On the date on which they made the 
payment of the sum of Rs. 10,025-10-0 
namely on Septembe: 23, 1929, they 
were fully aware of the existence of the 
prior mortgage. In fact, they had been 
impleaded as defendants in the suit of 
the prior mortgagees. They “made the 
payment with their eyes open and with a 
full knowledge of the facts. They knew that 
Jogendra Singh had filed aa appeal in the 
High Oourt and that it was pending. We 
consider that the question whether the puisne 
mortgagees were or were not aware of the 
existence of the prior mortgage on May 
26, 1911, is not material for the purposes 
of this case. For the reasons given above, 
we hold that the suit was rightly dismissed 
and that the appeal is without force, 
Accordingly we dismiss it with costs. 

It has been represented on behalf 
of defendants second set, respondents, 
that separa e costs of this appeal should 
be allowed to them. In our opinion, this 
is not a case in which separate costa 
should be allowed to defendants second 
set. No cause of action was alleged in the 
plaint against them, and although the Court 
below allowed them separate costs, the 
decree does not show any Pleader’s fee 
for defendants second set, and the total 
costs awarded to them amounts to the sum 
of Rs, 4. The position of defendants second 
set was quite clear from the very beginning, 
and they need not have incurred any separate 
costs in this Court. i 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
` Appeal No. 819 of 1937 
March 29,1939 ; 
S, K. Guoss AND B. K. Moxagesaa, JJ. 
JOGENDRA KRISHNA BANERJI 
AND OTHERS—APPELLANTS 


versus 
ADMINISTRATOR-GENE RAL, BENGAL 
AND OTHERS—RESPONDENTS 
Bengal Sanitory Drainage Act VIII of 1895), 
8. 23— Drainage cess, suit for—Period for which 


wl 


i 


, Administrator-General appealed 


1940 


-decree can be passed—Right of holder of estate to 
recover drainage cess from tenure-holders, when 
tenure- 


accrues—Landlord’s right to recover from 


“holders half amount paid by him—If dependent on 


ascertainment of dues of latter by any other autho- 
rity. 

The plaintiff, ina suit for drainage cess is en- 
titled to a decree for cess for a period of four years 
only before suit. 173 Ind. Cas. 334 (1), relied on. 
. `The right of the plaintiff to recover the amount 
stated in s.23 fromthe subordinate tenure-holders 
accrues at the same time when he pays,the amount 
determined by the Collector as payable by him 
under s, 22 ofthe Act. ` 

It is not within the contemplation of the Sani- 
tary Drainage Act of 1895 to make the landlord's 
right to recover half the amount paid by him from 
the subordinate tenure-holders dependent on the 
ascertainment of the dues of the latter by any other 
authority. The Act itself doesnot provide for any 
machinery for apportioning the amount amongst 
the different tenure-holders, and there is no pro- 
vision in this Act for determining the amount of 
cess payable by the tenants, 


A. from the appellate decree of the Addi- 
tional District Judge, 2nd Oourt, 24-Par- 
ganas at Alipore, dated January 6, 1937. 


` Messrs. Bimala Charan Deb and Saroj 
Kumar Chatterjee, for the Appellants, 


Messrs, Santosh Kumar Basu and Sudhir 
Kumar Acharjya, for the Respondents. 


S. K. Ghose, J.—This is a second appeal 
by some of the defendants in a suit for 
recoveryof drainage cess. The following facts 
are relevant to this appeal. R. S. 
94 of 1932 was filed by a zamindar 
named Rani Harsamukhi in the Court of 
the Munsif at Baruipur on April 15, 1932, 
against the present defendants making the 
Administrator-General of Bengal as executor 
to a certain estate of the pro forma defend- 
ant, The claim was for cess under the Ben. 
Sanitary Drainage Act of 1895 for a period 
of four years before suit in respect of cer- 
tain Mouzas in Touji No, 109 R. 8S. This 
plaint was returned and subsequently 
filed before the proper Oourt. namely, the 
Court of the Subordinate Judge, Alipore. 
On July 8, 1932, the Administrator-General of 
Bengal was made a coplaintiff on his appli- 
cation. He then put forward his own claim, 
namely cessfor a period of eleven years in 
respect of two other mouzas not mentioned 
in theoriginal plaint of Harshamukhi, The 
entire claim was decreed ex parte on 
November 5, 1932, The present appellant 
then appealed tothe District Judge. ‘The 
District Judge modified the decree of the 
first Court by limitingthe cess to a period 
of four years before thesuit. This judg- 
ment was passed on April 18, 1933. The 
to this 
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Court being-Second Appeal No. 1663 of 1933, 
This appeal was heard by Henderson and 
Nasim Ali, JJ., who passed judgment on 
January 9, 1936, remanding the suit for 
trial de  movo to the Oourt of first in- 
stance after giving both parties opportunity 
of showing that the drainage cess was actue 
ally ascertained. As the new trial the pre- 
sent appellants for the first time filed write 
ten statement objecting to the claim of the 
Administrator General for cess in respect of 
two mouzas not named in the original plaint 
of Harsamukhi and also objecting to the 
claim for a paricd of more than four years, 

-The Courts below have decided against 
the present appellants. As regards the ob- 
jection regarding the mouzas not named 
in the original plaint, the learned District 
Judge has held that the appellants are not 
entitled to raise this question as it was not 
raised before. As regards the point of limi» 
tation, the Courts below have taken the 
view that by the remand judgment passed 
by this Court on January 9, 1936, there was 
a decision to the effect that the plaintiff 
were entitled to the drainage cess from the 
time at which it was actually ascertained. 
As regards the objection to the claim of 
cess in respect of mouzas not named in the 
original plaint of Harsamukhi, the learned 
Advocate for the appellant in this Oourt 
has pointed out that the objection was 
made in the written statement filed by the 
appellante, At the same time, he has stated 
that he dces not wishto pressthis point, 
Therefore the decision of the lower Appel- 
late Court on this point must be accepted. 
TLe present appeal has been pressed on 
the grcund of limitation and it is contend- 
ed that the plaintiff is mot entitled to 
claim drainage cess for a period of more 
than four years. As mentioned already, the 
Gourt below tck the view that tLe matter 
was concluded by the remand judgment of 
January 9,193", but it seems to us that this 
was not the effect of that judgment, That 
judgment mainly directed that the time 
at which the drainage cess was actually 
ascertained should be found, but it did not 
decide any question of limitation. No doubt, 
it wss possible for the parties to raise the 
question of limitation expressly and this 
Court might then have taken a view which 
would have made the remand unnecessary. 
The fact remains that the question of limi- 
talion was not decided. 

Since this judgment, there has been 
another judgment passed bya Bench of this 
Court on April 9, 1937: see the case in 
Administrator-Generalof Bengal V. Jnana- 
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dayini Devi, 173 Ind. Oas. 334 (1). In that 
case the facts are exictly the same asin 
this case, The amount due by the tenure» 
holders in respect of drainage cess was not 
ascertained when the original assessment 
was made in 1920. The Record of Rights 
was finally published in 1930 and therein 
the amount payable by the tenure-holderg 
was recorded. The suit by the proprietor 
for the recovery of drainage cess was insti- 
tuted in 1932 for the recovery of the cess 
for the period from September 28, 1920 
to April 14, 1932, Jack, J. pointed out that 
although the amount due from the tenure- 
holders had not been previously settled, 
this could not affect the question of jurisdic- 
tion. As a matter of fact, in 1924, the Admi- 
nistrator-General brought a suit for a decla- 
ration that he was not liable to pay drainage 
cess and this suit ended in a compromise 
in 1926 when an agreed sum was found to 
be payable, It was held that the fact that 
the amount due from the tenure-holderg 
had not been fixed by the Govt. would not 
affect the limitation as regards the tenure- 
holders and the suit could be decreed only 
for a period of four years up to the dute 
of the institution of the suit. It is contend- 
ed by Mr, Basu for the respondents that 
the zamindar was notin a position to sue 
for drainage cess payable by the tenures 
holder until the amount payable had been 
recorded by the Oollector. In the previous 
suit, Jack, J. pointed out that it was pose 
sible for the zamindar to bring a suit 
against the tenure-holders for the amount 
which! was considered to be due from him. 
The ratioof calculation is laid down by 
s. 23, Ben, Sanitary ‘Drainage Act, 1895. 
It is pointed out that the provisions of the 
drainage scheme as laid down in Ch, I, 
Part 2 of that Actishow that once a cess 
valuation has been made, it is not specially 
provided that that amount payable by the 
tenuresholder for drainage cess would be 
settled by the Collector and by nobody else. 
In the later Act (Act VI of 1920) there isa 
provision, namely, s. 19 which lays down 
that the Oollector has to determine the 
amount recoverable from each landlord or 
tenant and entersuch amount in a detailed 
statement. Such express provision does not 
occur in the Act of 1895. In tha present 
case, [see no reason why the same con- 
clusion should not be reached as in the 
case which was decided by this Court on 
April 9, 1937, to which I have already 
“ referred. 


mu 173 Ind. Oas. 334; A IR 1937 Oal. 483: 10 R O 
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Imust hold therefore that the Courts 
below were not right in decreeing cess fora 
period of eleven years and the plaintiff is 
entitled to a decree for cess for a period of 
four years only before a suit. The decree of 
the lower Appellate Court is, therefore, ree 
modified accordingly. Having regard to the 
circumstances of the case, parties will bear 
their own costs in this Court. The appel- 
lant (Mr Deb’s client) will be entitled to 
his costs in proportion to his success in the 
Oourts below. 


B. K. Mukherjea, J.—I agree with my 
learned brother that the view taken by the. 
Courts below is wrong and that the plaintiff 
is not entitled to recover drainage cess be- 
yond four years from the dateof the institue, 
tion of the suit, The whole controversy 
centres round the point as to when the 
plaintiff's right to reċover the amount of 
drainage cess from the tenure-holders under 
him accrued under s. 23, Ben. Sanitary 
Drainage Act of 1895. The section runs as 
follows : 

“Any holder of an estate or tenure who shall pay 
to the Collector any instalment of such rate payable 
under the last preceding section shall be entitled 
to recover halfthe amount of instalment so paid 
from the holder of a tenure or cultivating raiyat 
holding lands within the local area under such 
holder of an estate or tenure in the same proportion 
and in the same manneras he is entitled to recover 
road cess or public works cess, psyable under the 
provisions of the Cess Act, 1880.” 

Taking the section as it is, it seems that 
the right of the plaintiff to recover the 
amount stated in the section from the stb- 
ordinate tenureeholders accrued at the same 
time when he paid the amount determined: 
bythe Collector as payable by him under 
s. 22 of the Act. Mr, Basu forthe respond: 
ents argued that the amount can be ree: 
covered by the plaintiff only from those 
tenureeholders who hold lands within a cer- 
tain local area and further the proportions 
in which the various tenuresholders are to 
pay these amounts have got to be determine 
ed by the Oollector or certain other local 
authority and unless that is done, the sum: 
recoverable by the plaintiff cannot:-be said 
to be ascertained and no suit can possibly 
be instituted for recovery of that amount. 
There is some apparent force inthis con- 
tention but I think thatit was not within 
the contemplation of the Sanitary Drainage 
Act of 1895 to make the landlord's right 
to recover halfthe amount paid by him 
from the subordinate tenureeholders des 
pendent of the ascertainment of the dues of 
the latter by any other authority. The Act . 

itself does not provide for any machinery 
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for apportioning the amount amongst the 
different tenure-holders, and there is no 
provision in this Act though undoubtedly 
there'isone in the subsequent Act of 1920, 
for determining the amount of cess payable 
by the tenants. It seams to me that the 
Legislature did not think it proper to make 
any provision whatsoever for determination 
or ascertainment ofthe amount which is 
payable by the different tenure-holders but 
allowed the landlord to follow the same 
provision as is laid down in the Oess Act of 
1s£0. In other words the proportion in 
which the different tenure-holders are to pay 
the amount recoverable from them under 
s. 2’, would be exactly the same as are re- 
ecoverable from them under the provis.cns 
of the Cess Act of 1880. As a. 6, Fen. 
Sanitary and Drainage Act of 1595 shows, 
where the preliminary scheme is submitted 
to the Collector for his approval, the Col- 
lector before he embarks upon the scheme 
would prepare a statement showing the 
valuation for cess purposes of all the 
land included in the tract affected and 
it must be taken that both the land- 
lord and the tenants knew _ perfectly 
well what the cess payable in respect 
of the lands under the Cess Act was and 
what were the different proportions in which 
the different tenure-holders had to pay the 
same. Tor these reasons, I agree with my 
learned brother that the plaintiff will be 
entitled to recover only four years’ cesses 


and no more, 
Be Decree modified. 


MADRAS HIGH COURT 
Criminal Appeal No. 666 of 1937 
August 1, 1933 
PANDRANG Row, J. 
In re MOHIDEEN PIOHAI ROWTHER 


AND OTHERS— APPELLANTS 

Penal Code (Act XLV of 1860), as. 299, 300, 147, 
148—Attack with dangerous weapons by several 
persons upon one—Instantaneous death— Person in- 
flicting injury not known—Offence—Evidence of 
attack and persons attacking doubtful— Conviction 
even for hurt is not justified—Accused claiming to 
be owner of land—Deceased prevented from harvest- 
ing crop—Deceased actually on land before such 
harvesting—Court failing to determine possession of 
land and ownership of crop—Accused, tf can be 
convicted Jor rioting. 

If there wasa joint attack. with dangerous 
weapons by four or five persons on one man an 
the latter died almost on the spot as a result of 
the injuries inflicted on him, at least the offence of 
culpable homicide must be said to have been made out, 
andthe mere fact that it is not possible to say who 
inflicted the fatal injury will not be sufficient to 
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support the finding that no offence of murder or 
Sean homicide had been committed. [p. 526, 
col. 2. 

Where the fact of the evidence itself being 
of a doubtful character, was the determining rea- 
son which led the Sessions Judge to reduce the 
offence to one of hurt under s. 324, I. P. O., there 
is really no justification for this conviction in view 
of the unsatisfactory evidence relating to the 
attack on the deceased and in particular to the 
persons who took part in it. [2bid.] 

The preventing of the harvesting of crop by 
persons who had no right whatever to it is not 
unlawful and cannot be unlawful. The mere fact 
that the party which had no right was able to 
get on the land a few minutes before the rightful 
owners could get to the spot for protecting their 
crop could not make their entry otherwise than 
unlawful and would not make the defenders other 
than persons acting in lawful exercise of their 
right. Thetaking of possession in these circum- 
stances would not confer any legal right : it would 
not be possession in the eye of the law. In sucha 
case it is, therefore, absolutely necessary to deter- 
mine to whom the crop belonged, and incidentally 
to determine in whose possession the land was 
prior to the occurrence, because that would assist 
the determination of the ownership of the crop. 
It is the duty of the Court to determine whether as, 
a matter of fact, the land was in possession of 
the accused and the crop belonged to them, 
because if that contention were made out, 
there could be no conviction even for rioting. 
105 Ind. Oas. 657 (1), Pachkaurt v. Queen-H’mpress 
Q and Browne v. Dawson (3), relied on. [p. 527, col, 


_ Where the witnesses are more or less the same, 
they cannot be said to be uareliable as against cer- 
tain accused only and reliable as againet others. 
{p. 5.6, col. 1.] 

Cr. A. against convictions and sentences 
passed by the Sessions Judge, Madura 
Division, in O. O. No. 93 of 1937, dated 
October 18, 1937. 


Messrs, K.S.Jayarama Ayyar,G, Gopala- 
swami and ©. R. Pattabhirama Ayyar, 
for the Appellants, 


The Public Prosecutor, for the Orown. 


Judgment.—The appellants, six in num- 
ber, appeal from their convictions and 
sentences by the Sessions Judge of Madura 
in S. O. No. 93 of 1937. The charge in 
that case consisted of no less than sixteen 
counts and aS many as 22 persons were 
accused in the case. The appellants alone 
were convicted and the rest were acquitted. 
The convictions now appealed from relate 
only to counts 1 and 2, the first count 
being one of rioting which was against 12 
persons under 6. 148, I. P. C., and against 
the remaining ten under s. 147, J.P. C. 
The second count is one of murder. The 
conviction is not for murder or culpable 
homicide but under s. 324, I, P. O. The 
occurrence to which the case relates took 
Place some time in the morning of Deceme 
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ber 21, 1936, and it arcse out of a 
dispute regarding the groundnut crop in 
S. No. 442-2 in the village of CLokkalinga- 
puram, to which the accused belong, The 
prosecution party headed by accused 
.Kailasam Ohetti appear to have gone to 
the field in the morning determined tə 
harvest the crop. Kailasam Chetti was the 
person who claimed to bein possession of 
the land under a lease granted by one late 
Ramalinga Servai. He brought his men 
in a bus from Melur which is 18 miles away, 
apparently after making preparations for 
harvesting the crop in spite of the 
threatened opposition on the part of accused 
Nos, 2 and 5 who elaimed the land and 
also claimed to have raised the crop through 
their farm servant, one Kuppan. Information 
of the impending clash reached the Village 
Munsif, P, W. No, 22, and he at once went 
to the Police Station to report it and to 
obtain the necessary bandobust, A fight, 
‘however, actually took place between two 
groups inthe course of which persons on 
both sides were injured, and one belonging 
to the group of Kailasam Ohetty and 
related to him was killed. The evidence 
for the prosecution appears to have been 
unsatisfactory as would be seen from the 
fact that a large number of persons accused 
Were acquitted and numerous specific 
charges against particular accused were 
held not to be established. The first charge 
sheet implicated only accused Nos. 1 to 12; 
the second charge shest, which was filed 
a fort-enight later, implicated accused Nos, 13 
to 18 and the third charge sheet, which 
was filed after an interval of a month 
and a half, implicated four more accused, 
namely accused Nos, 19 to 22. The evie 
dence of identification as disclosed by the 
identification parades was held to be not 
satisfactory by the trial Judge, and he 
observes tbat some of the witnesses for 
the prosecution had previous opportunities 
of seeing the accused before they identified 
them. 

He also points out in para. 16 of his 
judgment that numerous mistakes were 
made by the witnesses in the course of 
the actual identification. In another place 
in his judgment the learned Sessions Judge 
Observes that the evidence against the 
accused except those convicted by him is 
rather vague, scanty and unreliable. 8o 
far as the unreliable character of the 
evidence is concerned, it cannot be said 
to be unreliable as against certain accused 
only and reliable as against others, the 


witnesses being more or less the same, 
| | 
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The principal witness, namely, P. W. No. 3, 


who alone made statements regarding the 
cecurrence soon after it (vide Exs. D and E) 
is characterized by the learned Sessions 
Judge as a wobbler and this characteriza- 
tion appears to be justified in view of the 
diferent statements made by him regarding 
the occurrence (vide para. 33 of the judg- 
ment of the Court below). At least as 
many aS ten persons in the prosecution 
party, namely, P. Ws. Nos. 2 to 11, had 
received injuries and produced wound 
certificates, and it is remarkable that no 
conviction could behad in respect of any 
of the injuries sustained by these witnesses 
—a fact which shows that the evidence 
of even persons who were injured was not 
accepted as satisfactory even so far as 
the identity of their assailants was con- 
cerned. As regards the injuries inflicted on 
the deceased, the evidence is nearly as un- 
satisfactory as the evidence relating to the 
infliction of injuries on the others, and 
really there is no justification for making 
a difference. 
judgment of the learned Sessions Judge that 
there was an attempt made to rope in 
accused No. 19 as an abettor of the murder, 
In other words, the witnesses for the prose- 
cution had shown a desire to implicate 
persons who were really innocent of the 
particular act alleged against them. If as 
a matter of fact the learned Judge accepted 
the evidence regarding tho attack on the 
deceased, and the infliction of the injuries 
on him by certain of the accused, the mere 
fact that it was not possible to say whe 
inflicted the fatal injury would not be suffi- 
cient to support the finding that no offence 
of murder or culpable homicide had been 
committed. Ifthere was a joint attack with 
dangerous weapons by four or five persons 
on one man and the latter died almost on 
the spot as a result of the injuries inflicted 
on him, at least the offence of culpable 
homicide must be said to- have been made 
out. Apparently the learned Judge thought 
that it was not possible to convict the per- 
sons charged with murder even of culpable 
homicide. But the reason given, namely, 
that it will not be possible to say who 
inflicted the fatal stab is not sufficient. The 
other reason which seems tohave weighed 
in the mind of the learned trial Judge, 
namely that the evidence itself was of a 
doubtful character, must have been the 
determining reason which led the learned 
Sessions Judge to reduce the offence to one 
of hurt under s. 324, I. P. O. There is 
really no justitication for this conviction in 


It would appear from the — 


~ 
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view of the unsatisfactory evidence relating 
to the attack on the deceased and in parti- 
cular to the persons who took part in it. 

Then remains the charge of rioting, that 
is to Bay, the first countin the charge. The 
common object is stated in the charge to be 
to prevent Kailasam Chetii and his men 
from harvesting groundnut crops from R. 9. 
No. 442-2, the field in their possession and 
to cause Hurt to Kailasam Chetti and his 
men. As regards the latier, namely tke 
object of causing hurt, nothing is said in the 
judgment of the learned Sessions Judge. As 
a matter of fact Le does not find that this 
common object has been proved. There is 
a reference to the other common object, 
namely of preventing by force the harvest 
of the crop. As regards this point, however, 
the learned Sessions Judge in his otherwise 
careful judgment fails to consider the ques- 
tion adequately. He merely observes as 
follows : 

“There can be little doubt on the evidence that a 
large crowd of 40 to 50 persons marched on the 
morning of December 21, 1936, from Ohokkalinga- 
puram to the field with the common object of pre- 
venting by force its harvest by Kailasam and his 
men and that the rioters were armed with weapons 
like spears, aruvals and sticks,” 

Nowhere has he given reasons for this 
conclusion, “namely that the common object 
was to prevent by force the harvest of the 
crop by Kaildsam Chetti and his men., As- 
suming, however, that the evidence supports 
this finding; it remains to be seen whether 
its common object can be regarded as an 
object which will render the assembly an 
unlawful one. It cannot be said that pre- 
venting by force the harvest of one’s own 
groundnut crop is an unlawful object, and 
if in this case the groundnut crop belonged 
to accused Nos. 2 and 5, it is obvious that the 
preventing of the harvesting of such crop 
by persons who had no right whatever to 
it was not unlawful and could not be un- 
lawftl. This is not a case of maintaining a 
particulur right by force but of preventing 
the commission of an offence like theft or 
mischief which was threatened, It is enough 
in this connection to refer to In re 
Veerabadra Pillai (1), where it was -held 
that where five or more persons assemble 
for maintaining by force a right which 
they bona fide believe they possess and not 
for enforcing by such force or show of 
force a right or supposed right of theirs, 
they do not constitute an unlawful assembly. 
The present case is more or less similar 


(1) 51 M 91; 105 Ind, Oas. 657; A IR 1927 Mad. 
86; 28 Or. L J 945; 53 M L J 696; 26 L W 519; 
(1927) M W N 828 9A I Or, R 120, 
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to Pachkuri v. QueeneHmpress (2) with this 
difference, namely that in this case 
Kailasam Chetti and his party were actually 
on the land before the accused's party 
could prevent the harvesting of the crop. 
This does not, however, make any difference 
if the crop really belongad to the accused's 
party. Toe mere fact that the party which 
had no right was able to get on the land 
a few minutes before the rightful owners 
could get to the spot for protecting their 
crop could not make their entry otherwise 
than unlawful and would not make the 
defenders other than persons acting in 
lawful exercise of their right. The taking 
of possessicn in these circumstances would 
not confer any legal right: it would not 
be possession inthe eye of the law. As 
observed by Mayne, relying on Browne v. 
Dowson (3), a mere trespasser cannot 
obtain what is known in law as possession 
by anact of entry or by the continuance 
of that act so long as the act is disputed 
and resisted (Mayne’s Oriminal Law of 
India, 4th Edn, p. 738). It was, therefore, 
absolutely necessary in this case to de- 
termine to whom thecrop belonged, and 
incidentally to determine in whole posses- 
sion the land was prior tothe occurrence, 
because that would assist the determination 
of the ownership of the crop. On this point 
the learned Sessions Judges observations 
are somewhat halting. In one place he 
Bays: 

“It may be possible, but I express no definite opi- 
nion on this subject, that the original lease (Ex. O) 
by Ramalingam in favour of Kailasam and two 
others was @ nominal or colourable document as 
contended by accused Nos. 2 and 5, and it may be that 
even after the lease Ramalingam dealt with some 
of the properties as if they were his own and that 


after his death hig heirs—accused Nos. 2 and 5——as- 
serted the absence of any title in Kailasam Ohetti.” 


He leaves the matter there remarking 
that all this relates toa civil dispute bet- 
ween the parties aad has nothing to do 
with the question now before us, and it is 
surprising that the learned Sessions Judge 
should have gone the length of saying that 
this is a civil dispute which has nothing to 
do with the question before him. It had 
everything to do with the case before him, 
and it was his duty to determine whether 
as a matter of fact, as contended by the 
accused, the land wasintheir possession 
and the crop belonged to them, because if 
that contention were made out, there could 
be no conviction even for rioting. This is 
not a casein which the dispute relates to 
mere possession of land, butit relates to 

(2) 24 0 686;10 W N 423, 

(3) 113E R 950. 
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the ownership of the crop, and it is not un- 
lawlul for a person to protect his own pros 
perty from theft or mischief. It may be 
that, where there is a dispute relating 
to possession alone and one party by force 
or show of force attempts to obtain posses- 
sion from another who has already got 
possession, or at least is in the land, the 
case is different, It is not necessary for 
the purpose of this case for me to decide 
whether in such a case the employment of 
force by five or more persons with such 
object would not amount to an offence, and 
that is not the case here. We are dealing 
with a case in which one party alleges 
that it was acling inthe exercise of its 
rights to property, that is to Say, in defend- 
ing such property from theft or mischief. 
For instance, if a person were told that 
certain unauthorized persons had broken 
into his house and were taking away his 
property cr damaging it, there would be 
nothing unlawful in his collecting his 
friends’ and arming them for the purpose 
of repelling the invaders. T.e present 
case is one comparable to thir, "and it is 
therefore a matter for regret that the learned 
Sessions Judge did not think it was for 
him to decide whether or not the accused's 
claim to ownership of the crop in question 
was made out, Locking at the evidence 
myself, I may mention that the accused's 
Contention appears to be justified by the 
evidence of the Village Munsif who appears 
to me to be one of the few distinteresied 
witnesses. He says that even aiter Rama- 
linga'’s lease in favour of Kailsam Chetti 
and two others, Ramalinga continued to be 
in possession till his death. This shows 
that Ramalinga regarded the lease as not 
binding on him and retained possession 
of the landin spite of. it. It follows that 
Kailasam Ohetti could not have obtained 
possession at least during Ramalingas lifes 
time, though his case is that he gok posses- 
sion under the lease itself, and it is not his 
case that after Ramalinga’s death he got 
into possession. This case, therefore, that he 
got possession under the lease cannot be 
true. Ramalinga was in possession accord- 
ing tothe Village Munsif till his death and 
was paying the kist. It was only after his 
death that disputes arose according to the 
Village Munsif and both the parties paid 
the kist. The evidence in support of the 
allegation that the crop was raised by Kaila- 
sam Chetti’s tenants is not entitled to 
credence. The learned Judge remarks in 


ara. 17 of his judgment that 
Piithough it =e age on behalf of the accused 
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that possession of the field was with the accused and 
that it was Kuppan, the farm servant of accused 
No. 2, that. had raised the groundnut crop on the 
field, and that the aggression was on the part of 
the prosecution party in driving Kuppan away from 
the field and that when he was gathering the crop, 
I think we can safely say that this is not correct 
and that the prosecution case about the groundnut 
crop having been raised by P. Ws. Nos, 14 and 23 
ander sub-lease from Kailasam Chetti is more prob- 
ably true.” 


Here again the learned Sessions Judge 
has not given any particular reasons for 
coming tothe conclusion that it could be 
safely said that the accused’s version is not 
correct, and that the prosecution case is 
more prchably true. In any case a convic- 
tion must rest on something more substan- 
tial than a mere probability, It is impossible 
to say in this case that the accused’s cone 
tention is not true or that the prosecution 
case has been established so far as posses- 
sion of the land and the ownership of the 
crop are concerned, It must, therefore, be 
held that the prosecution has failed in this 
case to establish that the accused were 
animated by acommon object which was 
unlawful. The charge of rioting must, there- 
fore, be held to have been not established 
by the prosecution in this case. The appeal 
therefore succeeds. The convictions and 
sentences of the appellants are set aside 
and they are acquitted. They are also dis» 
charged from their bail bonds. 


N.-D. Appeal allowed, 


BOMBAY HIGH COURT 
Second Appeal No. 127 of 1937 
August 10, 1939 
Braumont, O. J. AND SEN, J. 
RAJARAM JAYARAM JOSHI— 
DEFENDANT— APPELLANT 
versus 
TANUBAI DHONDIBA PUJARI— 


PLAINTIFF—RESPONDENT 

Dekkhan Agriculturists’ Relief Act (XVII of. 
1879), s. 63-A—Applicability—Watving of privileges 
of section—Prohibition under s. 63-A (2)—Deed—. 
Construction -—Moritgage—Redemption, right of, held 
extended to successors-in-interest—Practice—New 
point--Point as to inadmisstbility of mortgage deed 
not taken in lower Court, cannot be allowed for 
first time in second appeal. 

Section 63-A, Dekkhan Agri. Relief Act does not 
apply, where there is nothing on the face of the 
document in question to establish the fact that the 
executant is an agriculturist. It would be wrong 
to hold that where a man, not purporting to be 
an agriculturist, brings a document for registration, 
and asks the Sub-Registrar to register it in the 
ordinary course, and this is done, nevertheless years 
afterwards, the document can te challenged because 
the executant wasin fact an agriculturist, 
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ie Section: 63:4 only applies where there is some- 
thing on the face of the document to show that 
bisa document to which the section relates. If 
this is not so, then it must be deemed that the 
agriculturist has not claimed the privileges con- 
ferred upon him by sub-s. (l) of s. 63-A, and that 
the prohibitory provisions in sub-s. (2) do not, 
therefore, apply to the document. 
A document ran: “I pay you back the aforesaid 
sum of Ks. 100 before the completion of twelve 
years from this day, then you shoull reconvey to 
me the aforesnid land : 
- Held, that the redemption clause brought the case 
within s. 54 fc), T. P. Act, and the clause would 
clearly extend to the successzor-ic-interest both of 
the mortgagor and the mortgages. The words 
used were the personal pronouns 'I’ and ‘you’; but 
16 could not be that if the mortgagee died before 
the twelve years expired, thereby the mortgagor 
would lose the right of redemption. Both the 


personal pronouns used included the successor-in- 
interest. 


"Where a point that mortgage-deed cannot be 
Siven 1n evidence on account of s. 63-A, Dekkhan Agri. 
Relief Act, had not been taken in the lower Oourt, 


it cannot be allowed for the first ti i 
ene rst time in gecond 


S. A. from-the decision of the Assistant 
Judge, Sholapur, in-Appesl No. 71 of 1935. 


Mesers. Y. V. Dixit and M. G.. Chi 
for the Appellant. i aon 


Mr. S. B. Jathar, for the Respondent. 


Beaumont, C. J—This is a second 
appeal against a judgment of the Assistant 
Judge of Sholapur. The plaintiff is suing 
toredeem what is alleged to be a mortgage 
“ Made in 1897, the suit having been filed in 
1932. The document in question is in the 
form of asale desd for Rs. 100, with the 
‘provision that in case 

“I pay you back the aforesaid sum of Rs. 100 before 


the completion of twelve years from this day, then 
you should reconvey to me the aforesaid land.” 


Lhe learned Judge held that that was a 
mortgage by way of conditional sale, and 
1 quite agree with him. He has held asa 
fact that the consideration, viz, Rs. 100 
received, was less than the value of the 
property; the parties are referred to in the 
document as creditor and debtor, and the 
‘document states that the creditor has paid 
tothe debtor Rs. 100, which does not 
suggest that the transaction was a sale. The 
Tedemption clause which I have read clearly 
brings the case within s. 58 (c), T. P. Act, 
It is suggested that the right of redemption 
is limited strictly to the mortgagor, and 
that shows that the transaction was a sale; 
but, in my opinion, the clause would clearly 
extend tothe successorssin-interest both of 
the mortgagor and the mortgagee. The 
.words used are the personal pronouns ‘I’ and 
. you; but it cannot be tnat if the mortgagee 
dies before the twelve years expire, thereby 
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the mortgagor would lose the right of 
redemption. I think it is clear that both 
the personal prozouns used include the 
succ:ssor-in-interest. Therefore, I have 
no hesitation in holding that the lower 
Court wasrightin regarding this document 
as a mortgage. 

Tne principal point argued in this appeal 
is a point which was not taken'in either of 
the lower Couris, namely that by reason of 
the provisions of s. 63-A, Dekkhan Agri- 
culturisis’ Relief Act, this mortgage deed 
cannot be given in evidence, and therefore 
the plaintiff cannot establish hie right of 
redemption. I think the first answer to that 
point is that it is not the sort of point which 
we ought to allow to be taken for the first 
time in second appeal, because, if the point 
had been taken at the trial, ihe necessary 
isgues could have been raised. However as 
the point has been argued, I will deal with 
it on the merits. Sections 68-A (1) provides 
in effect that; 

“When anagriculturist intends to execute any 
instrument required by s. 17, Registration Act, 
1877, to be” registered under that Act, he shall 
appear before the Sub-Registrar within whose sub- 
district the whole or some portion of the property 
to which the instrument is to relate is situate, 
and the Sub-Registrar shall write the instrument, or 
cause it to be written, and require it tobe exe- 
cuted, and attest it and, if the executant is unable 
to read the instrument, cause it to be further 
attested,” 
and in subes, (2) itis provided that an in- 
strument to which sub-s, (1) applies shall 
not be effectual for any purpose referred 
toin s. 49 of the Act last mentioned, 2. €e. 
Registration Act, unless it has been duly 
registered in the manner provided in that 
‘sub-section ; so that if a document req lires 
to be registered in the manner provided in 
's. 63-A, and it is not so registered, it cannot 
be used in evidence. Tne contention is 
that the original mortgagor was an agricul- 
turist, and no doubt that is so found by 
the trial Court. The signature of the Sub» 
Registrar appears on the document in 
various places, but there is no attestation 

-clause signed by him, and I will assume 
“that the document was not executed in 
‘accordance with the section. Even so, in 
my opinion, the section does not apply, 
‘since there is nothing on the face of the 


“document in question to establish the fact 


that the executant is an agriculturist. An 
agriculturist, as defined by the Act, 18 a 
person having certain specific qualifica- 


‘tions. A Sub-Registrar cannot tell by 


looking at a man whether he is an agricul- 
turist within the meaning of the Act or not, 
and it seems to me that it would be wrong 
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to hold that where à inan, not purporting 
to be an agriculturist, brings a document 
for registration and asks the Sub-Registrar 
to registerif in the ordinary course, and 
this is done, nevertheless )ears afterwards 
—in this case, 35 years afterwards—the 
dccument can be challenged because the 
executant was in fact an agriculturist. In 
my opinion, s. 3-A only applies where 
there is something on the face of the 
documert to show that it isa document to 
wkich the section relates, If this is not 
so, then I think that it must be deemed 
that the agriculturist has not claimed the 
privileges conferred upon him by sub-s. (1) 
of B. §3eA, and that the - prohibitory pro- 
visions in sut-s, (2) do not therefore 
apply to the dccument. In my opinicn, 
therefore, the point taken in this Court is 
not tenable. The appeal must be dismisse 


ed with costs in this Court and in the lower 
Court, 


D. Appeal dismissed. 


NG - 


RANGOON HIGH COURT 
Civil Revision No. 418 of 1938 
April 5, 1939 
MAOKNEY, d. 
DWARIKA—AppPiicant 
VETSUS 
BAGAWATI— RasronDent 

Contract Act (IX of 1872), as. 62, 74—Scope of— 
Pledge— Agreement that pledge would be irredeemable 
after certain time, when amounts to stipulation by 
uay of penalty— Mortgage and pledge, distinction 
Parties to pledge, if can agree that on failure to 
redeem within certain time, the subject of pledge 
would become property of plecgee — Revision—Lower 
Court misreading evidence and coming to wrong con- 
cluston—Hetision, if competent. 

Section 62, Contract Act, presupposes that the 

original contract is still capableof performance. 
erent Koyal v. Thakur Das Naskar (2), referred 
0, 
_ Theagreement that the pledge should become 
irredeemable if not redeemed after three months is 
not a stipulation by wayof penalty. Even if it were 
an unfair agreement, that would not in itself con- 
stitute 1t an agreement by way of penalty unless 
perhaps it could be shown that the value of the thing 
pledged was so very much larger than the amount of 
the loan that it would become obvious that the clause 
is really insertedas a means of bringing pressure 
upon the pledgor to re-pay the loan within the con- 
tracted time. 

The right to redeem is so inseparable au incident 
Of mortgage that it cannot be taken away by express 
agreement of the parties. A pledge confers a special 
interest in the property pledged, that is to Say, 8 
right to sell the property if the loan be not re-paid, 
If the pledgee sells, he dces so by virtue and to the 
extent of the pledgor’s ownership, and not witha 
new title of hiscwn. He cnly holds poesession for 
the purpcse of securing to himeelf the adyance which 
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he has made. Thé pledgês had no right of fore- 
closure since he never had the absolute ownership at 
law. Ina mortgage the right to the property is trans- 
ferred to the creditor: inthe case of a pledge, the 
pledgee has no property in the pawn,but merely a 
right to sell. Where a pledgee, having power to sell 
for default, takes over, as if upona sale to himself, 
the property pledged, without the authority of the: 
pledgor, but crediting its value in account with him, 
this act, though an unauthorized conversion, does 
not put anend tothe contract of pledge, so as to 
entitle the pledgor to have the property back without 
payment, However from this it does not follow that 
the parties by special agreement, cannot introduce a 
clause into the agreement of pledge whereby, on failure 
to redeem within a certain time, the property pledged 
becomes the property of the pledgee. The Odessa (4), 
Neckram Dobay v. Bank of Bengal (5)fand 49 Ind. Cas, 


-722 (6), referred to. 


Where the lower Court has so clearly misread the 
evidence on the record and the judgment of the Town- 
ship Judge that he hae come to an entirely erroneous 
conclusion of fact which is not justified by anything 
which wasbefore him, it acts illegally and its 
decision might be revised by the High Court. 120 
Ind. Cas, 899 (1), relied on. 


O. R. from the decree of the District 
Court, Thaton, dated August 26, 1938. 


Mr. M. Rafi, for the Applicant. 
Mr. B. C. Guha, for the Respondent. 


Order.—In the suit out of which this 
application arises, the plaintifi-respondent, 
Bagawati claimed that some. time in 1934 
he took a loan of Rs. 100 with interest at 
Rs. 2 per cent. permensem from the defen- 
dant-applicant, Dwarika, at the same time 
pledging two heifer buffaloes “with posses- 
sion.” ‘Ibe plaint further averred that it 
was agreed that if the plaintiff did not 
redeem the buffalces within one year, the 
defendant was to take pcssession of them 
outright. It was further alleged by the 
plaintiff that about nine months later a 
dispute arose between the parties 
because the defendant was using the milk 
got from the buffalces, lt is alleged that 
the dispute was referred to a panchayat, 
and the decision of the panchayat 
was that defendant should make use of 
the milk but should not charge interest, 
and that, if the principal sum of Re. 100 
was returned, defendant was to return the 
two buffaloes. The defendant ajleged that 
the agreement of pledge contained a clause 
that if the loan were not.repaid within 
three months, not one year, the buffaloes 
were io beccme his. He denied that there 
had been any reference of a dispute bet- 
ween them to arbitrators, The learned 
Judge of the original Court found that, 
although the original document of the 
agreement had been lost, there was suffi- 
cient evidence to show that the defendants 
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version of th e agreement was correct. The 
learned Judge was not satisfied with the 
evidence as to the decision of the 
arbitrators, and accordingly he dismissed 
the plaintiff's suit which was one 
for redemption of the pledge. The 
plaintiff appealed to the District Court. 
The learned District Judge thonght that 
the evidence ag to the reference to arbitrae 
tion was worthy of credence, and he 
accepted it as proving not only that the 
parties had agreed that no interest should 
be charged  whħnilst defendant was 
making use of the milk from the buffaloes, 
but also that it had been agreed that the 
plaintiff should be able to redeem the 
buffaloes at any time. The learned Judge 
further thought that such an agreement 
as was relied on by the defendant, namely 
that if the pledgor should fail to redeem 
the buffalces within the stipulated time, 
the buffaloes were to become the pledgee's 
property, was an unlawful stipulation as 
it amounted tos “clogging the equity of 
redemption.” Accordingly the learned 
Judge allowed the appeal and directed that 
the buffaloes (then increased in number to 
6) should be returned to the plaintiff on 
‘his paying the sum of Rs, 100, on or before 
September 25, 1938. 
=| Against this order the defendant now 
applies to this Court in revision. It is 
argued that in applying to pledges 
a doctrine, namely that the enquity of 
redemption cannot be restricted, which 
can only be applied to mortgages, the 
learned Judge acted irregularly in the 
exercise of his jurisdiction, To this it 
might be added that the learned Judge 
has so clearly misread the evidence on the 
record and the judgment of the 
learned Township Judge that he has 
come to an entirely erroneous conclusion 
of fact which is not justified by anything 
which was before him. In Fut Chong Vv. 
Maung Po Cho (1) it was pointed out that 
if the lower Court had failed to take into 
account some proposition of law or some 
material fact in evidence, it had acted 
illegally and its decision might be revised 
by tne High Oourt. In the present case, 
as the learned Township Judge has pointed 
out, there is no evidence whatsoever that 
at the time of arbitration there was any 
alteration of the agreement admitted by 
the plaintiff, that the buffaloes, if not 
redeemed within one year of the pledge, 
were to become the property of the defene 


(1) 7 R 339; 120 Ind. Oas. 899; A I R 1929 Rang. 145; 
Ind, Rul, (1930) Rang. 67, 
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dant. Furthermore, if we accept the 
finding—as apparently the learned District 
Judge did accept it—that the original 
agreement fixed the time for redemption 
at three months, then at the time of this 
alleged reference tn arbitration, there was 
no contract in existence which could be 
the subject of novation—that is ualess the 
preposition advanced by the learned Dis- 
trict Judge that the clause restricting the 
right of redemption as illegal isa valid 
one. Section 62, Contract Act, clearly 
presupposes that the original contract is 
still capable of performance: see also 
Manohar Koyal v. Thakur Das Naskar (2). 
It is truethat now by statutory law res- 
trictions on the right of redemption of 
mortgages are discouraged, but it was 
pointed out by their Lordships of the Privy 
Oounci) in Thumbusawmy v. Hossain 
Rowthen (3) that the essential characteristic 
of a mortgage by conditional sale was that 
on the breach of ths condition of repay- 
ment, the contract executed itself, and the 
transaction was closed and became one 
of absolute sale without any further act of 
the parties or accountability between them, 
but that because in India, in contravention 
of thelaw of India, the Courts applied to 
this class of security principles which were 
applied by the English Oourts of Equity, 
their Lordships were clearly of opinion 
that the Courts had herein assumed the 
functions of the Legislature. In the event, 
however, as I have remarked, the principle 
was made the law of India. A pledgeisa 
different matter from a mortgage, and if this 
rule, to which their Lordships referred and 
which they would, only with the greatest 
reluctance, apply to mortgages in India, has 
by special enactment, become the law of 
the land, that is surely no reason for 
applying it to transactions which are of 
quite a different nature from mortgages. 


In Halsbury’s Laws of England, Vol. 23, 


` p. 223, it ig observed in regard to morte 


gages that the right to redeem is so ins 
separable an incident ofmortgage that it 
cannot be taken away by express agree- 


‘ment of the parties that the mortgage shall 


not be redeemable, or that the right shall 
be confined to a particular time. In The 
Odessa (4) it was pointed out that a pledge 
confers a special interest in the property 


(2) 15 O 319. 
(3) 1 M l; 2 I A241; 3 Sar. 531; 3 Suther 191 


(P 0). 
(3) (1916) 1 A O 145; 85L J P 0O49; 1P Oas, 554; 114 


LT i0; 13 Asp. M O 215; 60 8 J 292; 32 TL R 


103, 


A 


532 
pledged, that is tosay, aright to sell the 
property if the Joan be not re-paid. If the 
pledgee sells, he does so by virtue and to 
the extent of the pledgor’s ownership, and 
not with a new title cf his own. He only 
blds possession for the purpcse of securing 
to himself the advance which he has made. 
The pledgee has no right of foreclosure 
since he never had tte absolute ownership 
atdaw. In a mortgage, the right to the 
property is transferred tothe creditor: in 
the case of a pledge, the pledgee has no 
property in the pawn, but merely aright 
to se!l. It has been held in Neckrum Dobay 
v. Bank of Bengal (5) that where a pledgee, 
having power to sell fcr default, takes over, 
as if upon a sale to himself, the property 
pledged, without the authority of the 
pPledgor, but crediting its value in acccunt 
w.th him, this act, though an unauthorized 
Conversion, does not put an end to the 
contract of pledge, so as to entitle the 
pledgor to have the property back without 
payment. However from this it does not 
follow thattke parties by special agreement, 
cannot introduce a clause into the agree» 
ment of pledge whereby, on failure to 
redeem Within a certain time, the property 
Pledged becomes the property of the 
Pledgee. In Raghunathaiya v. Sobina 
Saldanha (6) it was held that in the case 
of a mortgage of movables, the right of 
redemption subsisted notwithstanding a 
contract to the contrary, Their-Lordships, 
however, in that case were dealing with a 
mortgage and not with a pledge. Their 
Lordships say : 

“Again, the rule in England seems quite settled 
that in the case of a pledge of movables the right 


of redemption would subsist notwithstanding any 
contract tothe contrary.” 


{ think, however, that the word “pledge” 
here appearing must be a misprint for 
the word “mortgage.” Their Lordships 
add.: “This was forcibly illustrated in the 
case of the mortgage of policies in Salt 
v. Marquess of Northampton (7)” I have 
referred to this case, and it deals with 
a mortgege and not with pledge. Their 
Lordships further added: 

“In India, although there is no express law with 
reference to movables, the principles embodied in 


the T. P, Act have generally been applied to them 
vide Mahamaya Debt v. Haridas Haldar (8).” 


(5) 19 O 322; 19 I A 60; 6 Sar 164 (P 0). 

(6) 36 M LJ 161; 49 Ind. Oas, 722; AIR 1919 Mad, 
946; 25 M LT 331; (1919) M W N 369, 
— (770892) A01;61 Ld Oh. 49; 65 L T 705;40 W R 
52 


9, 
(8) 42 C 45°; 27 Ind Cas, 400; A IR1915 Oal, 161i 
20 Q Ld 183; 19 0 W N 208, 
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This case also dealt with a mortgage, and 
in this very case, at p. 478*, it is. remarked : 

“The case before us is clearly not that of a pledge 
of a movable; such 8 pledgee, as pointed out in 
Harrold v. Plenty (9) is in a very different position 
from ao ordinary mortgagee, as he has only a 
special property in the thing pledged and may 
obtain a sale but not a foreclosure”. 

Ihave not been able to find any case 
of tue Indian Courts or of tnis Court in 
which it is laid down that the principle 
of avoiding restrictions of the right of 
redemption can be applied to pledges where 
the parties have expressly agreed that the 
right of redemption shall cease after a 
certain period. Further, I have not been 
able to find any reference to such a prin- 
ciple in the English cases, However, in 
Story on Bailments, a book published in 
the United States of America, I find the 
following passage in para. 345 : 


“Ifa clause is inserted in the original contract, 
providing that if the terms of the contract are not 
strictly fulfilled at the time and in the mode pres- 
cribed, the pledge shall be irredsemable, it will not 
be of any avail. For the common law deems such 
a stipulation unconscionable and void, upon the 
ground of publis policy, as tending to the oppres- 
gion of debtors. The Roman law treated asimilar 
stipulation (called in that law lex commisstorta in 
the same manner, holding it to be a mere nullity”. 

However no English cases are quoted 
in support of this proposition, nor for the 
proposition cecurring in para. 318 of this 
book that such an agreement (that upon 
the default of the pledgor a pledge shall be 
irredeemable) is repudiated by the common 
law and Roman law as unconscionable 
and against public policy. lt can scarcely 
be contended that what we have before 
us now is a mortgage and not a pledge. 
Prima facie it is a pledge and’ there is 
nothing to show that it was in reality a 
mortgage. For two reasons, therefore, first 
because the learned Judge has misread the 
evidence and failed to take notice of a 
vital fact appearing therein, and secondly, 
because he has failea to take into account 
the difference between a mortgage and a 
pledge and the consequences that flow 
therefrom, he may be deemed to have 
acted irregularly or illegally in the exercise 
of his jurisdiction. 

The learned Counsel for the respondent 
has advanced the proposition that the 
agreement that the pledge should become 
irredeemable if not redeemed after three 
months was a stipulation by way of penalty 
and £. 74, Ountract Act, would apply. Iam 
unabie to see that the insertion of this 

(9) (1901) 2 Ch, 314; 70 L J Ob, 562; 85L T 15; 49 W 
R 646; 8 Manson 304317 T L R 545. 
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agreement is by way of a penalty, nor was 
the learned Counsel for the respondent 
able to explain in what way it was 
of the natnre of a penalty. It is 
obviously a plain straightforward agiee- 
ment that, on failure to re-pay the loan 
in three months’ time, the property pledged 


| should become the propertv of the pledgee, 


and the transaction should bs terminated. 
There is no evidence to show that this was 
an unfair agreement, and even if it 
were unfair agreement, that would not in 
itself constitute it an agreement by way 
of penalty unless perhaps it could be 
Shown that tLe value of the buffaloes was 
80 very much large than the amount of the 
loan that it would become obvious that the 
clause-was really inserted as a means of 
bringing pressure upon the pledgor to re- 
pay the loan within the contracted time. 
This, however, is not by any means appa- 
rent. The learned Counsel for the res- 


“ pondent has suggested that the case should 


be remanded to tha lower Court in order 
that evidence should be taken on this point. 
It appears to me that this is too late a 
stage to make such a request. The proposi- 
tion which has been put forward is an 
entirely new one, and it would not be 
proper for this Court, acting as a revisional 
Court, to accede to such a request in such 
circumstances as the present. For these 
reasors, this application is allowed, the 
decree of the District Court is set aside, 
and the decree of the Township Oourt 
dismissing the plaintiff-respondent’s suit 
is restored with costs in all Courts: Advo- 
cate’s fee in this Court, two gold mohurs, 


D, Application allowed. 
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Civil Procedure Code (ActV of 1908), 5.11 — In 
determining competency what has to be regarded is 
competency of original Courts — Rule of res judicata 
applies to appeals also—Suit, includes appeals. 

Section 11, Civil P. O., operates to exclude the juris- 
diction of a Oourt to try a subsequent suit only if the 
first suit was tried by a Court which was competent 
to try the second or subsequent suit. The competence 
of a Court is to be determined irrespective of any pro- 
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vision as to the right of appeal from the decisions of 
that Court, and the competence ofa Court and the 
finality of a decision is not dependent upon whether 
an appeal was or was not made. AOourt may be 
competent and a decision final within the meaning of 
s. 1l evenif noappeal is made. It is the competing 
jurisdictions of the original Courts which are to be 
regarded. Run Bahadur Singh v. Lucho Koer 1) and 
Misir Raghobardial v, Sheo Bakhsh Singh (21, relied 


n. 

The rule of res judicata contained in s. lH ap- 
plies to appeals as wellas to trials in original 
Oourta. . 

Where during the pendency of suit another suit 
between the same parties and relating to the same 
subject-matter is instituted in another Court and the 
decisionin the subsequent suit becomes final, no 
appeal having been filed against it,an appeal from the 
decision of the first suit is barred by res judicata. 

[Case-law relied on.] ; 

Obiter.—Ins. 10, which is closely connected with 
s. 11, “suit” must include appeals. The section 
refers to suits pending before His Majesty in 
Council. 

S. A. against the decree of the Assistant 
Judge, Nawabshah, dated September 30, 


1936. 


Mr. Murlidhar G. Mani, for the Appele 
lants. 


Mr. Dipehand Chandumal, for the Rese 
pondents. 


Davis, J. C.—This is an appeal against a 
judgment of the Assistant Juige of Nawab- 
shah who dismissed an appeal against a 
judgment of the Subordinate Judge at 
Naushahbro. By this judgment, the Subordie 
na'e Judge at Naustahro dismissed the 
appellants’ suit, Suit No. 144 of 1930, which 
was a suit to re-open accounts. The Oourt 
of the Sibordinate Judge at Naushatr) is 
a Second Class Subordinate Court. The 
Assistant Judge dismissed the appellant's 
appeal becaise he held that tae subjecte 
matter of the appeal was res judicata by 
reason of a decision of a First Olasa Sub- 
ordinate Court at Sukkur in a suit between 
the same parties, relating to the same 
subject-matter which was final and bind- 
ing on him when the appeal came before 
him for hearing. In the suit in the First 
Glass Court at Sukkur, the appellant in the 
appeal before the Assistant Judge was de- 
fendant and the respondents were plaintiffs, 
and in the suitin the Second Class Court 
at Naushahro the appellant was the plaintiff 
and the respondents were defendants. There 
was no appeal against the judgment in the 
First Class Subordinate Court at Sukkur 
though the decision was against the appel- 
lant.’ The suit in Sukkur was instituted 
after tbe suit in the Second Olass Court at 
Naushahro and the decision in the suit in 
the Sukkur Court was given after the de- 
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Cision in the suit in the Naushahro Court. 
The decision in the suit in the Naushahro 
Court was, therefore, prior in point of time 
to the decision in the Sukkur Court. but 
while there was an appeal before the Assis- 
tant Judge against the decision cf the Sub- 
ordinate Judge at Naushahro, there was no 
appeal against the decision of the Subcrdi- 
nate Judge in the Sukkur Court which, by 
reason of the lapsecf time, was a final de- 
cision against which no appeal could be 
made when the Assistant Judge had before 
him for hearing and decision the appeal 
between the same parties relating to the 
subject-matter from the judgment of the 
Subordinate Judge at Naushahro. 

Itis contended before us fcr the appel- 
lant, the appellant in the Naushabro suit 
and the defendant iu the Sukkur suit, that 
the jurisdiction of the Appellate Court, the 
Court of the Assistant Judge at Nawabshsab, 
was not barred by the decieion of the Sube 
ordinate Judge at Sukkur because s. 11, 
Civil P. O., does not operate to bar the 
jurisdiction of an Appellate Court by a 
decision of an original Court of lower juris- 
diction. There could, for instance, it was 
argued, be no conflict between Oourts of 
inferior and superior jurisdictions, and the 
Court cf the First Class Subordinate Judge 
‘was a Court of inferior jurisdiction to the 
Court cf the Assistant Judge at Nawabshah. 
It was further argred tbat the rule lu s. 11 
did not apply to appeals. It is true that 
s. 11 operates to exclude the jurisdiction of 
a Court to iry a subsequent suit only if the 
first suit was tried by a Court which was 
competent to try the second or subsequent 
suit. Otherwise. as w s8 said by their 
Lordships in the Privy Ocuncil case in 
Run Bahadur Singh v. Lucho Koer (1), 
where as in India, there are many grades of 
Oourts ; 

“if this construction of the law were not adopted, the 
lowest Court in India might determine finally and 


without appeal to the High Court the title to the 
great estate in the Indian Empire.” 


And it was argued before us thit as the 
First Class Subordinate Court at Sukkur 
could not hear an appeal, so the judgment 
of the First Olass Court at Sukkur could not 
bar the jurisdiction of the Appellate Court, 
the Oourt of the Assistant Judge at Nawab- 
shab. But in a case such as this, we think 
what has to be regarded is the competence 
of the original Courts. There is no ques- 
tion here as to the competence of the First 
Class Court at Sukkur to try the suit which 
was instituted in the Naushahro Court, 
Though the suit in the First Class Court at 

(1) 11 O 901; 121 A 23; 4 Sar. 602 (P O). 
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Sukkur was subsequent in point of time te- 


the suit in the Second Class Court at Nau- 


shakro, s. 1", Civil P. O., did not operate to - 


stay .the second suit at Sukkur becauee, on 
the facts before us, the Second Olass Court 
at Naushabro had rot jurisdiction to grant 
the relief claimed in the First Class Court 
at Sukkur. Moreover, the suit in the First 
Olass Court at Sukkur was the “former 


suit” within the meaning of Explo. 1 to. 


ss. 11, Civil P. ©. because it was 
finally decided before the suit in the 
Second Class Court at Naushahro which was 
not finally decided within the meaning of 
s.11 so long as the appeal against that 
decision was pending. The Appellate Court, 
then, when it came to hear the appeal from 
the Nanshabro Court was faced with a final 
dec sion cf a competent Court between the 
same parties litigating under the same title 
with respect to the same matter in a 
former suit, If, for the sake of argument, 
there had been an appeal to the District 
Court at Sukkur, and thst Court had finally 
decided the appeal before the Appellate 
Court of the Assistant Judge at Nawabshah 
had heard and decided the appeal in the 
Naushat ro guit, it could not be said that 
the decision of the Sukkur District Court 
would not have barred the jurisdicticn of 
the Nawabshah District Court. No question 
of ecmpetition bet ween inferior and superior 
Courts cculd have arisen. So, we think, 
there is no difference if there is no appeal 
from the decision of the Sukkur Subordi- 
nate Court and no decree accordi gly of 
the Sukkur District Court, because there 
was bo appeal againet the decision of tke 
Sukkur Subordinate Court. The decision 
of the Sukkur Subordinate Ocurt is final 
and whether there was an appeal or not 
seems to us to make no difference. As the 
competence of a Court is to be determined 
irrespective of any provision as to the right 
of appeal from the decisions of that Court, 
so the competence of a Court and the 
finality of adecision is not dependent upon 
whether an appeal was or was not made. A 
Court may be competent and a decision 
final within the meaning of s, 11, even if no 
appeal is made. Indeed, from the decision 
of their Lordships in the Privy Council 
case in Misir Raghobardial v. Sheo Bakhsh 
Singh (2), it is the competing jurisdictions 
of the original Courts which are to be re- 
garded. 

It may then be argued that if it is the 
jurisdiction of the original Courts which is 


t 
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to be regarded, thatis an argument in 


‘Support of the contention that s. 11 does 


not apply to Appellate Courts, and reliance 
is placed upon the case in Lachmi v. Bhulli 
(3). That case, however, relates to a class of 
cases where there is only one judgmentin two 
suits : see also Abdul Majidv. Jew Narain. 
Mahto.(4), and Mariamnissa Bibi v Joynab 
Bibi (5), and its ultimate decision is based 
largely upon the argument that the intro» 
duction of Expln, 2, s 11 necessarily ex- 
cludes its application to appeals, and would 


_ be inconsistent with the section if the term 


“suit” includes appeals. It is arguable, how- 


_ever, that this Explanation was intended 


to remove doubts arising in a particular 
clase of cases as to the applicability of the 
section, when judgment had been given in 
a suit against which no appeal or no second 
appeal lay, andthe question arose whether 
such a judgment could operate as res judi- 
cata.: It is clear that in s. 10, which is 
closely connected with s. 1], “suit,” must 
include appeals. The section refers to 
suits pending before His Majesty in 
Council, [t is arguable, however, that a 
Court hears appeals; it does not in terms 
try issues. Even when an Appellate Court 
under O. XLI, r. 24, Civil P. O., resettles 
issues according to the words of the rule, 
and finally determines the suit, it is only by 
implication that it tries issues, and in the 
following r. 25, the trial of issues is used 


. in relation to the trial Oourt and not to 


the Appellate Court. Rule 16 also refers to 
the hearing of the appellant in support of 
the appeal and does not refer in terms: to 
the trial of issues. Moreover, r. 2 of O. XIV, 
Oivil P. O., refers to the trial of issues 
though r.3 of O XV refers to the determinae 
tion of issues. It is difficult to say that 
8. ll in express words applies to proceed- 
ings in Appellate Courts, but it is clear, in 
our opinion, that the rnle embodied in that 
section does apply. There ig much autho- 
rity in support of this view, In Balkishen 
v. Kishan Lal (6, Mahmood, J., delivering 
the judgment of the Full Bench said - 


. . . Imay say that the rule contained ins. 13 
(present s. 11) is not limited to the Courts of first 
instance, that it applies equally to the procedure 
of the first and second Appellate Courts by reason 
of ss. 582 and 587, respectively (ss. 107 and 108) 
and indeed even to miscellaneous 
reason of the general provisions of s. 647 (s. 141) 
of the Code.” 


Again, Bhasbyam Ayyangar, J -, in the 

(3) 8 L 334; 104 Ind, Oas. 849: 
on Oey a JO] as. 849; A I R 1997 Lah, 289; 

O 40. | 

(5) 101; 40 L J 149;10 O W N 934, 

(6) 11 A 148; A W N 1889; 42 (F B). 
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Full Bench case in Krishnama Charir v, 
Mangammal (T) at p 95 said: 

“When an appeal is perferred from a decree of a 
Court of first instance, the suit is continued in the 
Oourt of Appeal and re-heard either in whole or in 
part, according as the whole suit is litigated again 
in the Court of Appeal or only a part of it, The 
final decree in the appeal will thus be the final 
decree in the suit, whether that be one confirming, 
varying or reversing the decree of the Court of first 


instance.” | 
In Midnapore Zemindary Co. Ltd. v, 


Nitya Kali Dasi 24 Ind. Oas. 243, (8) Sir 
Asutosh Mookerji and Beachcroft, JJ., 
spoke of tha rule of res judicata, and at 
p. 244* said: 

i “On behalf of the respondents, reliance haa been 
placed upon the observation in Abdul Majid v. Jew 
Narain Mahto (4) in support of the argument that 
the doctrine of res judicatt applies only to Courts of 
first instance. In our opinion, this view is unsound 
and is not supported by the language either of s. 13 
of the Mode of 1882 ors ll of the Code of 1908, We 
are in full agreement with the conclusion reached by 
Mahmood, J. in Balkishen v. Kishan Lal (8) and 
are not prepared to accept the dictum in Abdul Majid 
v. Jew Narain Mahto (4). Weare further of opinion 
that. the change introduced into s. 11 of the Code 
of 1908 which lays down that the expression “for- 
mer suit” shall denote a suit which has been decided 
prior tothe suit in question, whether or not it 
was instituted prior thereto, tends ‘to confirm the 
view that if the same question is in contro- 
versy between the same parties in two distinct litiga- 
tions instituted one after the other, but simultaneous- 
ly pending, the final decision in the later suit, if 
given earlier, operates as res judicata in the earlier 
suit whose final stage is reached later, This 
principle, taken along with the doctrine that the 
rule of res judtsata is applicable to all the stages 
of a suit till it is finally terminated, amply justifies 
the view adopted in Balkishen v. Kishan Lal (6)." 

Stanley, C. T., inthe Full Bench case in 
Zaharia v. Debi (-) refers to ths rule of 
res judicata and at p. 59* said : 

“The learned Judges do not point out what would 
be the startling results to which they apprehended a 
contrary conclusion would lead. An Appellate 
Oourt is bound to apply the rule of res judicata 
even though the decision is the decision of an in- 
ferior Oourt, provided that that Court was compe- 
tent to decide the case. I am of opinion, after 
careful consideration of the agruments which have 
been addressed to us by the learned Vakil and 
Advocate for the respective parties, that the case in 
Chajju v. Sheo Sahat {10) and the subsequent deci- 
sions of this Court which followed it were right] 
decided. The decree obtained by Manphul stan 
upreversed and is binding upon the appellant. Tha 
time for impeaching it has expired, and I am not 
aware of any procedure by which this decree can 
now be rendered nugatory. [t wassuggested during the 
argument that if the appeal of Zaharia be heard and 
a decision be obtained in his favour, the appel- 
late decree in his favour will have the effect of super- 
seding the former decree, but this cannot be, A 

7) 26 M 91 at p. 95 (F B}. 

ta, 24 Ind. Can, 243; AIR 1914 Oal. 693, 

(9) 33 A 51;7 Ind. Cas, 156;7A L J 861 (F B). 

(10) 10 A123; A W N 1887, 301. 

*Page of 24 Ind Oas—[Ed.] 

{Page of 33 A— [Ed] 
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decree, unless: it be a decree which is a nullity by~ to complete: the discharge. -Inaol. Oase No, 152 of 


reason of, for -expample, fratid cannot-be superseded 
except it .be upon. appeal in -the regular course. 
This being so, if we acceded tothe argument addressed 
to us, we should have two inconsistent decrees on 
the files of the Court. This would be 8 most serious 
anomaly, and in execution proceedings would 
cause a complete impasse.” 

And the latter case in.Ghansham Singh v. 
Bhola Singh (11) cited to us as a decision 
overruling Zaharia. v. Debi (9). only quali- 
fied certain passages in that judgment in 
relation to tke different facts cf another 
ease before tke Court. It merely lays down 
the rule that a party cannot be expected 
to appeal against a decisicn in his favour. 
We think, therefore, it is clear that the rule 
of res judicata ccntained in s. 11 applies 
to appeals as well as to trials in original 
Courts, and applying that rule, we think it 
is clear that the subject matter of the 
appeal befcre the Assistant Judge was 
as between the parties res judicata by rea: 
son of the previous decision in the First 
Olass Subordinate Court at Sukkur. We 
think, therefore, the Assistant Judge was 
right when he dismissed the appeal. We 
accordingly dismiss tte appeal against his 
judgment with costs, 


S, Appeal dismissed. 


(11) 45 A 506: 74 Ind, Gas, 411; A IR 1923 All. 420; 
21 A L J 465(F B). 


; RANGOON HIGH COURT 

Insolvency Cases Nos. 195 and 196 of 1927 

April 6, 1939 l 
DUNKLEY, J. 

In the matter of MAUNG TIN U AND 

- ANOTHER—INSOLVENTS. 

Presidency Towns Insolvency Act (III of 1909) 
(Rangocn), 88. 39 (1) (b) (c), 71, 73, 122, 76—Specified 
geriod under cl, (b) of 8. 39 (1) expiring or dividend of 
Jour annas in rupee paid—Suspension of order of 
discharge, if automatically terminates—"Creditor" in 
s. 39 (1, (c) means creditors who have proved debts— 
Official Assignee having sufficient Junds to declare 
dividends of four annas — Discharge of insolsentis 
complete—Further sum received by Official Assignee 
should be returned to <insolvent—Practice to reserve 
for creditors who have not proved their claims on 
amountsshown in insolvent's schedule with Official 
Assignee’s commission of five per cent. is contrary to 
spirit of Act--S. 71 (1) (a) refers to interim divi- 
dends —‘'Creditor” ins. 16 mean creditors who have 
proved their debts. A ; 

Whenever an order suspending a discharge is made, 
either under cl. (b) or cl. (¢) of s. 39 (1), Rangoon In- 
solvency Act, under cl. (b) when the specified period 
has expired, and under cl. (e) when the dividend of 
four annas in the rupee has. been ‘paid ora sum 
sufficient to pay such a dividend has come into the 
hands of the Official Assignee, then the ‘suspension 
automatically terminates and the discharge becomes 
effective. No further order of the Court is required 


192t; In re Hawkin ; Ex. parte Oficial Receiver .(2), 
relied on. {p. 537, col. 1.) l 

‘In gs. 39 (1) (c) the word ‘“‘crelitors” means, and can 
only mean, the creditors who ‘have proved their debts, 
because a person does not become a creditor of an 
insolvent merely because the insolvent has entered 
that person's name in the schedule, and he only 
becomes a creditor, meaning thereby a person whocan 
rank for dividend inthe insolvent's estate, when he 
has proved his debt. .[p. 537, col. 2.) 

As soon as the Official Assignee has in handa sum 
sufficient to declare the required dividend of four 
annas in the rupee, plus, the expenses of the proceed. 
ings and his commission, the discharge of the in- 
solvent is complete and if any further sums should 
come into the Official Assignee’s hands, they are the. 
property of the insolvent and. must be refunded to 
him. Thisis particularly important in the case of 
salary-earners whose discharge has been suspended ` 
under s. 39 (1) e), and who are, either voluntarily or.. 
under an appropriation order, paying sums periodic- 
aliy to the Official Assignee. In re Hawkins; Er 
parte Oficial Receiver (2), relied on, 

Practice to reserve for those creditors who do not 
prove their claims onthe amounts shown in the in- 
solvent's schedule with the Official Assignee's com- 
mission of five per cent. is contrary to the spirit and 
intention of the Insolvency Law and cannot be defend- 
ed under any provision of the Act. Such reservation 
of amounts for the benefit of creditors who have not 
proved their debts is not a reservation of “unclaimed 
dividends” which are dealt with ins. 122 of the Act. 
This latter section refers to dividends due to credi- 
tors who have proved their debts, but who did ‘not 
come forwardto claim their dues when the dividend 
was declared. The provisions of the section do not 
authorize a retention of fundsin favour ofa oreditor 
who has not proved his debt up to the time of declara- 
tion of the final dividend. Section 71 (1) .@ which 
provides for the only case in which funds have to be 
or can be reserved refers only to interim dividends 
and not to the final dividend. (p. 539, col. 1.) 

In s. 76 the word “creditors” means creditors who 
have proved their debts, because the Official Assignee 
is not authorized to make any payment toany credi- 
tor who has not proved his debt. 


Mr, Jagannathan, for the Insolvents. 


Order.— These two petitions may be dealt 
with together. Taoey arise out of lusolvency 
Case Ne, 195 of 1927, In re Maung Tin U, | 
and Insolvency Oase No. 1:6 of 19.7, In re 
Maung Soe Win. The two insoivents are 
brothers, and the circumstances of both 
insolvencies are the same. In both cases 
the discharge of the insolvent was suspende 
ed. The order in Maung Tin U's case was 
an order regularly. made under the pro- 
visions of 8. 39 (1) (c), Rangoon Insolvency 
Act. Itis dated March 7, 1928, and reads 
as follows: “His discharge is suspended 
till a dividend of four annas in the rupee 
is paid to the creditors.’ In Maung Soe 
Win's case, the order which was passed, 
on March 10, 1931, reads as follows : 


“Insolvent must pay four annas in the rupee of the 
debts mentioned in the schedule-before he can apply 
for his discharge.” - 
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With the greatest respect, this is not an 
order which can be made under the provi- 
sions of s. 39 (1), Rangoon Insolvency Act. 
There was no appeal against the order, and 
it has been acted upon since 1931, and 
therefore itis now scarcely open to me to 
review it; but, in my view, it must be 
construed also as .an order made under 
e. 39 (1) (c), that is, that the discharge was 
suspended until a dividend of not less 
than four annas in the rupee had been 
paid to the creditors. Oonsequently, in 
both cases, I hold that the orders on the 
discharge applications of the insolvents 
were, in effect, both orders that the dis- 
charge of the insolvents shoulda be 
suspended until a dividend of not less than 
four annas in tke rupee had been paid to 
the creditors, Both the insolvents were 
clerks employed in the Irrawady Flotilla 
O-mpany, andin each case an appropriation 
order against the insolvent’s salary was 
issued. In both caces. by this means, the 
Official Assignee has recovered a sum more 
than sufficient to declare a dividend of 
four annas in the rupee on all the debis 
mentioned in the schedules of the in» 
solvents. 

The insolvents Lave now: applied for 
their final discharge and also for a refund 
to them of the surplus remaining in the 
Official Assignee’s hands after the declara- 
tion of this dividend of four annas in 
the rupee, There is a special prayer in 
the applications in regard to one of the 
creditors of both insclvents who has waived 
his claim, but, as I shall presently point 
out, it is unnecessary to consider this special 
prayer because no creditor has proved his 
debt, ‘At the request of the Official 
Assignee, I propose to try and lay down 
Certain general rules of practice which 
will govern these two cases and all similar 
cases where a discharge has been sus- 
pended. l 

In the first place, whenever an order 
suspending a discharge is made, either 
under cl. (b) or under cl. (e) oi s. 39 (1), 
Rangoon Insolvency Act, under el, (b) when 
the specified period has expired, and under 
cl, (e) when the dividend of four annas in 
the rupee has been paid or a sum sufficieat 
to pay such a dividend has come into the 
hands of the Official Assignee, then the 
suspension automatically terminates and 
the discharge becomes effective. No further 
order of the Court is required to complete 
the discharge. This has been pointed out 
by my brother Braund in bis order of 
May 5, 1936, in Involvency Case.No, 152 of 
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1923 In re E. A. Dodsley, Insolvency Case 
No, 152of 102%, If further authority is 
required for this proposition, reference may 
be made to the case in Muradally Shamji 
v. B. N. Lang (1), where the learned Judge 
laid down that the practice of the High 
Court to require the insolvent whose dis- 
charge has been suspended to appear and 
obtain the final and absolute discharge 
after the expiry of the period of suspension 
being in contravention of ths law was unlaw- 
ful and ought not to be given effect to. With 
the greatest respect, I adopt these words 
acd hereby direct that, so far as this Court 
is concerned, the practice of making a 
formal application for a final discharge, 
when the discharge has been suspended 
either under cl. (b) or under cl. (c) of s. 39 
(1) must cease, In In re Hawkins; Ex parte 
Official Receiver (2), toe Oourt of Appeal 
came to the same conclusion in a case 
which, in reference to the Rangoon Insol- 
vency Act, fell under s. 39 (1) (ec); the 
learned Lords Justices unanimously held 
that as soon as an amount sufficient to 
pay the dividend required had come into 
the hands of the trustee in bankruptcy 
then the discharge of the insolvent autoe 
matically and immediately became absolute. 

Secondly, under the provisions of e., 52 (2) 
(a), Rangoon Insolvency Act, the property 
of the insolvent divisible amongst his 
creditors, i. e. the property which should 
come into the hands of the Official Assignee, 
includes property whica may be reqnired 
by or devolve on the insolvent before his 
discharge. What the insolvent acquires 
after his discharge cannot devolve on the 
Official Assignee. As I have said, the 
discharge becomes effective by efflux of 
time, when the order suspending discharge 
is made under cl. (b) of a. 39 (l) or 
by the Official Assignee having received, 
by realizatiin of the tinsolvent’s pro- 
perty, a sum sufficient to pay a dividend 
of four annas in the rupee to the credi- 
tors, if the order of suspension of dise 
charge is made under cl, (c) of s. 39 (1), 
plus, of course, in the latter case, the 
expenses of the proceedings and such come 
mission as is lawfully due to the Official 
Assignee, In my opinion,in s. 39 (1) (e) 
the word “creditors” means, and can only 
mean, the creditors who have proved 
their debts, because a person does not 
become a creditor of an insolvent merely 
because the insolvent has entered that per- 


(1) 44 B 555; 53 Ind. Oas. 627;,A I R 1920 Bom. 419; 
21 Bom, L R 980. 
(2) (1892) 1 QB D 890. 
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s0n’s name in the schedule, and he only 
becomes a creditor, meaning thereby a 
person who can rank for dividend in the 
insolvent's estate, when he has proved his 
debt, The provisicns of s. 69 and following 
sections of the Act make this clear, In 
regard to the practice which ought to be 
adopted in such cases by the Official 
Assignee to declare a final dividend, the 
correct practice has been set out with care 
and precision bs my brother Braund in his 
Order of May 5, 1936, in Insolvency Case 
No. 152 of 192c, In re E, A. Dodsley, Ine 
solvency Case No; 152 of 1928 (1), to which I 
have already referred, and, with the greate 
est respect I concur in his remarks on this 
matter and direct that tbis practice shall 
in .future be fcllowed by the Official 
Assignee.’ . 

Now, after a sum sufficient to declare a 
dividend of four annas in the rupee has 
been received by the Offcial Assignee, 
the discharge of the insolvent is sbsolute, 
and whatever is subsequently acquired by 
the insolvent is the property of the inso'- 
vent. and the creditors have no interest in 
it. If the Official Assignee inadvertently 
receives any such properly subsequently 
acquired by the insolvent, he holds it for 
the insolvent and not for the creditors 
and it must be refunded to the insolvent. 
This is particularly important in the cage of 
aalary-earners whose discharge has been 
suspended under s. 39 (1) (e), and who are, 
either voluntarily or under an appropriation 
order, paying sums periodically to the Ofi- 
cial Assignee. As soon as the Ofcial 
Assignee has in hand a sum sufficient to 
declare the required dividend of four annas 
in tte ripee, plus, of course, the expenses 
of the proceedings and his commission, the 
discharge of the insolvent. is complete and 
if any further sums should come into the 
Official Assignee's hands, they are the pro- 
perty of the insolvent and must be refund- 
ed to him. This has been laid down by 
the Oourt of Appeal with the utmost clarity 
in the case to which I have already refer- 
red; Inve Ex parte Official Receiver (2). 
In that case, the insolvent’s discharge was 
suspended until he had paid to the trustee 
in bankruptcy a sum sufficient to enable 
the trustee to pay to his creditors a divi- 
dend of five shillings in the pound. Before 
a sum sifficient to enable the trustee to 
declare this dividend had been received by 
him, a considerable legacy was left to the 
insolvent and the question before the Court 
of Appeal was whether this legacy vested 
in the trustee in bankruptcy or not. Lord 
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Esher, M. R. and Lopes, L. J. held that the 
whole of the legacy vested in the trustee 
in bankruptcy because it was property 
acquired before the discharge became ab- 
solute, although they were agreed that the 
discharge became absolute as soon as the 
trustee received the legacy. 


On the other hand, Fry, L. J. considere 
ed that in law it must be held that this 
legacy was -acquired by the insolvent in 
two distinct parts, at two different times, 
and that only such sum as was sufficient 
to enable the trustee in bankruptcy to 
declare the dividend of five shillings in 
the pound devolved upon the trustee, and 
that the balance of the legacy was the 
property of the insolvent to which neither 
the trustee nor his creditors had Any title. 
Consequently, on the authority of this case, 
itis clear that when, under the Rangoon 
Insolvency Act, tre discharge of the inegol- 
vent becomes absolute upon the Official 
Assignee receiving a sum sufficient to pay 
a dividend of four annas in the rupee [in 
cases were the discharge has been sus- 
pended under the provisions of s. 39 (1) (c) 
of the Act], then, as soon as the Official 
Assignee has received this sum, all sums 
subsequently acquired by the insolvent 
belong to: the insolvent and do not 
devolve upon the Official Assignee. I 
do nct sav that in such cases it is 
never possible for the creditors to receive 
a dividend of more than four ‘annas, It 
may be that, owing to an unexpected 
windfall, such- asthat which occurred in 
In re Hawkins; Ex parte Official Receiver 
(?), or owing to some creditors who have 
proved subsequently waiving their claims, 
or some similar cause, it may be possible 
for the Official Assignee to pay a divi- 
dend of more than four annas in the 
rupee out of moneys properly received 
by him prior to the discharge becoming 
absolute, and out of such moneys he is 
entitled, and is, in fact, compelled, to pay, 
as far as possible, up to sixteen annas in 
the rupee to the creditors who have proved 
their debts. On this point I consider that 
the order which I myself passed in Dods- 
ley’s case on April 30, 1937, is erroneous. 
Thirdly, in there cases, the Official Assignee 
has stated that the present practice of his 


office 18 

“to reserve for those creditors who do not prove their 
claims on the amounts shown in the insolvent’s 
schedule with the Official Assignee's commission of 
five per cent,” 


In my opinion, this practice is contrary 
to the spirit and intention of the Insol- 
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vency law and cannot be defended under 
any provision of the Act, Section 71 (1) (a) 
provides for the only case in which funds 
have to be or can be reserved. This sec 
tion says that the Official Aesignee shall, in 
calculating and distributing dividends re- 
tain in his hands sufficient assets to meet 
debts provable in the insolvency and 
appearing from the insolvent’s statements 
or otherwise to be due to persons resident 
in places so distant that in the ordinary 
course of communication they have not 
had sufficient time to tender their proofs. 
This section, however, follows s. 69 and is 
in ccerelation thereto,. and it refers only 
to interim dividends and not to the final 
dividend. “Final dividend” is dealt with 
in 8, T3s0f the Act. When the final divi- 
dend has been properly declared, after 
due notice given in accordance with the 
provisions of r. 198 of the Insolvency Rules 
of this Court, no creditor has a right to 
come forward and tender proof of his debt 
and claim to participate inthe dividends 
which have been declared. As soon as the 
final dividend has been properly declared, 
the administration of the estate in insol- 
vency is ended. Such reservation of 
amounts for the benefit of creditors who have 
not proved their debts is not a reservation of 
“unclaimed dividends’ which are dealt 
with ins. 122 of the Act. This latter sec- 
tion refers to dividends due to creditors 
who have proved their debts, but who did 
not come forward to claim their dues when 
the dividend was declared. The provisions 
of the sectiondo not authorize a retention 
of funds in favour of a creditor who has 
not proved his debt up to the time of 
declaration of the final dividend. Fourthly, 
S. 76 ct the Act refers to the treatment of 
the “surplus” remaining in the Official 
Assignee’s hands, and this surplus must 
not be confused with the moneys with which 
I have dealt in my second point, namely, 
moneys improperly received after the dise 
charge has become absolute. It refera to 
the surplus of moneys which have been law- 
fully received by the Official Assignee. 
Section 76 says that, 

“the insolvent shall be entitled to any surplus, re- 
maining after payment in full of his creditors, with 


interest as provided by this Act and of the expenses 
of the proceedings taken thereunder.” 


In this section the word “creditors” nlain- 
ly means creditors who have proved their 
debts, because the Official Assignee is not 
authorized to make any payment to any 
creditor who has not proved his debt. 
Oreditors who have proved their debts, must 
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be catisfed, a3 far as possible, in full, ze. 
to the extent of sixteen annas in the rupee, 
out of the property of the insolvent in the 
hands of the Official Assignee which has 
come into his possession strictly in accord- 
ance with the provisions cf the Act, Only 
those creditors who prove their debts before 
the time allowed under s. 73 has expired 
are entitled to participate. When such 
creditors have been paid in full, if anything 
remains in the Official Assignees hands, 
that sum is the surplus and must be ree 
funded to the insolvent. Of course, the 
Official Assignee is entitled first to deduct 
the proper expenses of the insolvency pro- 
ceedings. He is also entitled, under r. 202 
of the Insolvency Rules of this Court 
(as amended) to deduct a commission of 
five per cent. on all moneys which rightly 
come into his hands or ought to Fave come 
into his hands (although they may be re- 
ceived subsequently) before the insolvent’s 
discharge became absolute, for all such 
moneys are “distributable by him as divi- 
dends.” 

Applying the above principles to the pre- 
sent cases, both the insolvents have long 
ago received their absolute discharge and 
no further order of this Court granting 
them their final discharge 18 necessary. It 
is unnecessary in these particular cases 
to consider whether the Official Assignee 
has wrongly received any amounts which 
belong to the insolvents because they were 
acquired by them after their discharge 
had become effective, because in neither 
insolvency has any creditor come forward 
to prove his debt. The action which the 
Official Assig.ee must now take is this: 
he must first deduct from the amount in 
his hands in each insolvency the expenses 
(if any) of the insolvency proceedings and 
his commission at the rate of five per cent. on 
the amount properly realized by him under 
s. 39 (1) (e), in accordance with the instruc- 
tions given in this order, and he must then 
refund the whole of the balance of the 
two estates to the two respective insolvents. 


D. Order accordingly. 
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OUDH CHIEF COURT 
Second Civil Appeal No, 110 of 1937 
January 19, 1940 
ZiaeUL Hasan, J. 
LASA DIN—PLaIntTIFRF—APPELLAXT 
VETSUS 
MOHAMMAD ABDUL SHAKOOR 
AND ANOTAREB—DEFENDANTS — 
RESPONDENTS 

Civil Procedure Code(Act V of 1908), O. XXXIV, 
r, 1, O0. I, r.-9—Scope of O. V, r. 1—Non-com- 
pliance with, in mortgage suit, whether fatal—Trans- 
fer of Property Act (IV of 1882, s. 64-A4—Whether 
retrospective —Morigage executed in 1924—Section, if 
applies— Holder of two mortgages over same property 
—Mortgage in suit executed in 1924—Whether must 
sue on both mortgages together. 

Order XXXIV, r.1, Oivil P.O., is subject to O. I, 
r. 9, which applies to a mortgage suit as well. Non- 
compliance with the provisions of O. XXXIV, 
r. 1, is not necessarily fatal to a suit to enforce a 
mortgage. 148 Ind. Cas. 903 (D, relied on. [p, 541, 
col, 1. 

ere 67-A has no retrospective effect and 
does not affect the terms or incidents of any transfer 
of property made or effected before April 1, 1930, 
and any right, title, obligation or liability already 
acquired, accrued or incurred before such date, 131 
Ind, Cas. 725 (2), 150 Ind. Oas. 678 (3\ and 149 Ind. 
Oas. 24 (4), relied on. 27 Ind. Oas, 1005 5), explain- 
ed. [p. 521, col. 2.] 

The holder cf two independent mortgages over 
the same property is not bound to disclose his second 
mortgage at thetimeof suing on his first mortgage 
sothat his failure in that respect does not debar 
him from bringing 8 subsequent suit to enforce the 
second mortgage. Where the mortgage in suit was 
executed in 1974, s. 67-A of theT. P. Act, hae no ap- 
plication and the plaintiff is not bound to sue on both 
the mortgages together. Sundar Singh v. Bholu (6) 
and 66 Ind. Cas, 748 (7), relied on. [ibid.] 


S. O. A. against the order of the Oivil 
Judge, Lucknow, dated October 27, 1936. 


Mr, D. K.Seth (absent), for the Appel- 
lant. 
Mr, Naimullah (absent), for Respondent 
No, 1. ; ; 


Judgment.—This isa plaintiff's second 


. 


appeal ina suit on a mortgage, — 


One Bhao Singh died Jong ago possessed 
of 18 bighas 16 biswas bhayachara share 
in village Kankarabad in Tahsil Lucknow 
leaving his widow Mst. Rukmin and two 
daughters, Jasauda Kuar and Suraj Kuar, 
On his death the property came into the 
possession of his widow, Mst. Rukmin. 
She died in 1924 and there appeared on 
the scene three brothers, Bhujang Singb 
Raghunath Singh and Kesri Singh, sons of 
Baldeo Singh, who claimed Bhao Singh's 
property as his reversionary heirs. They 
set up their title to the -property in the 
mutation Court but mutation was made 
in favour of the daughters. On April 2, 
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1924, two of the three reversioners, namely,, 


Bhujang Singh and Raghunath Singh, 


mortgaged 1 bigha out of half of Bhujang 


Singh’s property to the present plaintiff- 
appellent by Er. l. 
on September 23, 1924, all the three claim- 


ants sold one-half of 18 bighas 16 biswas- 


to Banke Lal and Nisar Husain in order to 


raise money for litigation in the Oivil Court.: 


On May 31, 1926, when Raghunath Singh 
had died issueless, Bhujang Singh, Kesri 
Singh, Banke Lal and Nisar Husain filed 
a suit for possession of the entire property 


against the daughtersof Bhao Singh. This 


suit was eventually, compromised between 
the parties on April 21,1927, (Ex. B-6) 
by which one-half of the property was to 
go to the plaintiffs of the suit sin this 
manner that one-fourth was to be taken 
by Bhujang Singh and Kesri Singh und 
the remaining one-fourth by Banke Lal 
and Nisar Husain, while the remaining 
moiety was to be kept by the daughters of 
Bhao Singh. 

On October 18, 1927. Kesri Singh gifted 
his entire share to Nand Lal Singh and 
Chandan Singh, sons of his brother 
Bhujang Singh, and on Felruary 16, 1924, 
bhsjang Singh and his two sons mortgaged 
4 bighas of land to the plaintiff-appellant 
by Ex. B-4, The present defendant No, 2, 
Abdul Shako:r, held a decree against 
Bhujang Singh and in execution of that 
decree brougŁt to sale and purchased 
2 bighas out of the 4 bighas and odd 
share obtained by Bhujang Singh and 
his brother by the compromise of April 
21, 1927, On February 15, 1235, the pres 
sent appellant brought a suit on. the foot 
of the mortgage of February 16, 192s, 
(Ex, B-4) and impleaded Bhujang Singh, 
his son Nand Lal Singh and Abdul 
Shakcor, Chandan Singh the other son of 
Bhujang Singh having died by that time. 
This suit was decreed against Bhujang 
Singh and Nand Lal Singh’s 2 bighas 
and dismissed against Abdul Shakoor 
because so far as the 2 bighas purchased 
by him were concerned, the mortgage 
Ex. B-4 was held to be invalid against him 
on account of previous attachment. 

Subsequently on September 5, 1939, 
Lasa Din, plaintiff, brought the suit from 
which this appeal has arisen on foot of the 
mortgage of April 2, 1924, (Ex. 1). In this 
suit he impleaded only Bhujang Singh and 
Abdul Shakoor. The suit was contested 
by Abdul Shakoor but was ex parte against 
Bhujang Singh. Abdul Shakoor raised 
Various pleas ::in defence but they. were 


A few months later: 
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overruled by the trial .Oourb and the suit 
was: decreed against both the defendants. 
The Court, however, reduced interest 
under the Agri. Relief Act. Defendant 
K~.2 appealed against the decree and 
the learned Civil Judge of Lucknow who 
heard the appeal dismissed the plaintiff's 
Suit in its entirety on two grounds, namely, 
tirst that the plaiatif failed to implead 
certain transferees of the property and 
s: condly, that as he did not sue on the 
mortgage in suit along withthe mortgage 
of February 15, 1923 (Ex. B-4) he had lost 
his rights under the mortgage in suit. 
The plaintiff brings this second appeal 
against the dismissal of his suit. 

I am of opinion that neither of the two 
grounds mentioned above was sufficient for 
the dismissal of the plaintiff's suit. 

As for non-joinder of parties, no doubt 

O. XXXIV, r. 1, Civil P, O., provides that 
all persons having’ an interest either in 
the mortgage security or in the right of 
redemption shall be joined as parties toa 
suit relating to a mortgage but this pro- 
Vision gis subject to the other provisions 
of the Code and one of the provisions of 
the Code contained in O. I, r. 89, is that no 
suit shall be defeated by reason of mis- 
joinder or non-joinder of parties and that 
‘the Court may, in every suit, deal with the 
‘matter in controversy sofar as regards the 
rights and interest of the -parties actually 
before if. In Mahmood Ali Khan v. Ali Mirza 
Khan (A.LR. 1934 Oudh 220) (D it was held 
that non-compliance:: with the provisions 
‘of O. XXXIV,r,1,isnot necessarily fatal 
toa suit bo enforce a mortgage and that 
O. [,r. 9, applies to mortgage suits as 
well. It was, therefore, wrong on the part 
of the lower Appellate Court to dismiss the 
plaintiff's suit on the ground that some 
parties whomit considered necessary were 
not impleaded. l 

As regards the second ground on which 

.the suit had been dismissed, present s. 67-A. 
of the T. P. Act, which was added by the 
Amending Act of 1929, no doubt lays down 
that a mortgagee who holds two or more 
mortgages executed by the same morte 
gagor in respect of which he has the right 
to obtain the same kind of decree under 
s. 67 and who sues to obtain such a 
decree on any one ofthe mortgages shall 
in the absence of a contract to the cone- 
trary, be bound to sue on all the mortgages 
in respect of which the mortgage money 
has become due; but it has been held that 


(1) A I R 1934 Oudh 220; 148 Ind, Oas, 902; 1110 W 
N 524; 1934 O L R 393; 6 R O 460, l 
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s. 67-A has no retrospective effect vide 
Ko Aung Bye v. Ko Po Kyaing, (A. LR. 
1931 Rangoon 208) (2)and V. R. S Chettiar 
Firm v. Ya Ya, (A. I.R 1933 Rangoon 
377) (3). In the Calcutta case of Corporation 
of Caleitta v. Arunachandra Singha, 
(I. L. R. 60 Cal. 1470; (4) it is remarked 
at p. 11755. 

“Section 67-A ofthe T. P. Act was inserted by 
s. 32 ofthe Amending Act XX of 1929. Section 63 
of the Amending Act provides that so far is material, 
nothing ins. 32 of the Amending Act shall be deem- 
edin any way to affect 

(a) the terms or incidents ofany tracefer of pro- 
perty madeor effected before April 1, 1930, and 

(c) any right, title, obligation or liability already 
acquired, accrued or incurred before such date,” 

The learned Judge of the lower Court has 
relied on the case of Diondo Ramchandra 
Kulkarni v. Bhikaji Walad Gopal (I. L, R. 
39 Bem. 135) (5) but the view enunciated 
in that case was contrary to what was the 
law inthis province before the Amending 
Act added s. 67-A tothe T. P. Act. In toe 
case of Sundar Singh v. Bholu (I. L. R. 
20 All. 322; (6) it was held that there is 
nothing in the Oivil P. O. or in the 
T. P. Act to prevent the holder of two inde» 
pendent mortgages over the same property, 
who is not restrained by any covenant in 
either of them, from obtaining a decree for 
sale on each of them, in a sepa- 
rate suit, Similarly the Oourt. of the Judi» 
cial Commissioner of Oudh following the 
case of Sundar Singh v. Bholu, (|. L, R. 
20 All. 322) (6) held in Bansidhar v. 
Jagmohan Das (12 O. L. J. 127) (7) that 
the holder of two independent mortgages 
over the same property is nOt bound to 
disclose his second mortgage at the time of 
suing on his first mortgage so that his 
failure in that respect does not debar him 
from bringing a subsequent suit to enforce 
the second mortgage. Asthe mortgage in 
suit was executed in 1924, s.67-A of the 
T. P. Act has no application and the 
plaintiff-appellant was not according to the 
view prevalent in these parts bound to 


‘sue on both the mcrtgages together, 


Although I am of opinion that the plaint- 
iff's suit should not have been thrown out 
on the grounds on which the learned 
Judge of the lower Appellate Oourt pro- 

(2) A IR 1931 Rang. 208; 131 Ind. Cas, 725; Ind. 
Rul. (1981) Rang. 149. 

(38) A I R 1833 Rang. 377; 150 Ind, Cas. 678;7 R 
Rang, 6. 

(4) 600 1470; 149 Ind. Oas. 24 (2); 38.0 WN 153; 
ALR 1934 Oal. 325;6 R O 547. 

(5) 39 B 138; 27 Ind. Oas. 1005; 17 Bom. LR 144. 

(6) 20 A 322; A W N 1698, 58 (F B). 

å (7) 12 O L J 127; 86 Ind. Oas. 748; A I R 1925 Oudh 
19. i 
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ceeded, nevertheless the suit cannot suc- 
ceed as against defendant No. 2 for another 
reason. Ithas already been noted that the 
present appellant No. 2 was impleaded by 
the plaintiff in his previous suit on the 
mortgage Hx. - B-4, This means that 
according to the plaintiff, defendant No. 2 
was a transferee of a portion of the pro- 
perty mortgaged by Ex. Be4, The deed 
Ex. Bel, however, clearly states that the 
mortgaged property is subject to no 
encumbrance whatever except two, one 
dated November 25,1927, and the other 
dated January 3, 1928, in favour of Babu 
Lal, Hazari Lal, Munshi Lal, Parmeshar 
Din and Jagdamba Prasad, This means 
that the 4 bighas of land mortgaged by 
Ex. Be4 with which defendant No, 2 was 
concerned was not subject to the mortgage 
of April 2, 1924, (Ex. 1) and the plaintiff- 
appellant cannot, in my opinion, go behind 
this statement cf his mortgagors. 

The appeal is decreed in part against 
Bhujang Singh, respondent No.1, but dis- 
missed as against Abdul Shakoor, respond- 
ent No. 2 with costs. The suit of the 
plaintiff-appellant will be decreed with 
costs in respect of the 2 bighas of land held 
by Bhujang Singh only, one month's time 
from this date will be allowed under 
O. XXXIV, r. 4, Civil P. 0. 


D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Ful! Bench 

Second Appeal No. 1557 of 1936 

November 29, 1939 
Tuom, O. J., ALLSOP AND GANGA Nata, JJ. 
RAM UGRAH OJHA AND ANOTHER— 
: DEFENDANTS— APPELLANTS 
versus 

GANESH SINGH—P.atntirr— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 5,0. XXII, r.4, 38.2 (11)—Death of mortgagor after 
preliminary decree—Heirs brought on record as 
legal representatives—Objection that mortgage being 
without legal necessity was not binding on them, if 
can be raised in proceedings for preparation of final 
decree—Co-parcener in joint Hindu family possess- 
ing separate property—Law of  successton—Suit 
against such person in his individual capacity—On 
his death his legal hetrs can be brought on record as 
legal representatives. _ 

At the time of passing the final decree the Oourt 
has no power to go behind the preliminary decree 
in which the rights and liabilities of the parties 
had been determined. Atthe time of passing the 
‘final decree, the Oourt’s powers are limited to 
acting in accordance with O. XXXIV, r.5, The 
Oourt in taking action under this rule is not em- 
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powered to re-open the questions which have already 
a aaa by the preliminary decree. |p. 544, 
col. 2. 

Oonsequently where after passing a preliminary 
decree the mortgagor dies and his heirs are sub- 
stituted as his legal representatives, their objec- 
tion that the mortgage being without legal neces- 
sity was not binding onthem cannot be raised in 
the proceedings for the preparation of final deerce. 
The objection raised by the legal representatives to 
the preparation of the final decreeis not open to 
them as legal representatives of the deceased. They 
are raising such objection in their personal capa- 
city. The personal rights of the objectors and what- 
ever remedy they may have in exercise thereof are 
not affected by the-final decree. 123 Ind. Cas. 376 
(1), disapproved, 115 Ind. Oas. 462 (2), approved. 

There is no doubt that in a joint family the law 
of inheritance does not apply to the joint family 
property, and on the death of a co-parcener the 
property passes to the remaining co-parceners by 
right of survivorship, but evenin a joint family 
a co-parcener may be possessed of separate proper- 
ty which will be governed by the law of  euccese - 
sion, Where a suit is brought against such co- 
parcener not as a member of the joint family, but 
in hig individual capacity, his legel heirs can 
rightly be brought on record as his representatives 
after his death. 61 Ind, Oas. 628 (3), explained. [p, 
543, col, 1.) 

5, C.A. from a decision of the Sub-Judge, 
Ghazipur, dated July 22, 1936. 


Messrs. K. N. Katju and S. N. Verma, 
for the Appellants. 
Mr, S. B. Johari. for the Respondent. 


Ganga Nath, J. — This is an appeal 
by the objectors and arises out of proceed- 
ings for preparation of the final decree 
under O. XXXIV, r. 5, Civil P. O. On 
November 21, 1925, a mortgage was executa 
ed by Tribhuwan Ojha, since ‘deceased, 
in favour of Ganesh Singh, respondent. A 
suit was brought on this mortgage on 
August 12, 1930, and a preliminary decree 
was passed on December 16, 1930, on Sep- 
tember 1, 193], Tribhuwan died, On 
April 28, 1932, an application was made by 
the plaintiff to bring on the record Ram 
Ugrah Ojha, appellant No.1, a brother of 
Tribhuwan, and Bhola Nath Ojha, appels 
lant No. 2, son of Ram Ugrah Ojha, in 
place of Tribhuwan Ojha and for pre- 
paration of the final decree. The final 
decree was passed ex parte on June IHl, 
1932. This decree was ultimately set aside 
on June 1, 1933, 02 an application of the 
appellants. The appellants objected to 
the preparation of the final decree on the 
grounds that (1) the mortgaged property 
belonged tothe joint family of which they 
and the deceased (Tribhuwan) were mema 
bers, (2) that the objectors got the property 
by right of survivorship, and (3) that the 
mortgage not being for any legal family 
necessity was not valid and binding on 
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the property. They also contended that 
they were not the legal representatives of 
the deceased. Both the lower Courts have 
held that the objectors are the legal re- 
presentatives ‘of the deceased and have 
brought them on the record; but they 
have held that it was not open to the 
objectors to raise these objections in the 
proceedings for the preparation of the final 
decree. The appellants relied on Mott Bala 
Devi v. Satyanand Tirtha Swami (1) while the 
respondent relied on Kalloo v, Niader Singh 
(2), The case was referred tothe Full Bench 
on account of aconflict in these decisions. 
Section 2 (11), Civil P. C. defines a “legal 
representative. It laysdown : 

“Legal representative means a person who in 
law represents the estate of a deceased person, and 
includes any person who intermeddles with the 
estate of the deceased, and wherea party sues or 
is sued in a representative character, the person 
on whom the estate devolves on the death of the 
party so suing or sued,” 

The decree-rclder applied to the Court 
to bring the objectors on the record as the 
deceased's heirs. It is not denied that 
the objectors are the legal heirs of the 
deceased. They, as such, represent the 
estate of the deceased, and have conse- 
quently been brought on the record. 
There is no doubt that in a joint family the 
law of inheritance does not apply to the 
joint family property, and on the death of 
a co-parcener, the property passes to the 
remaining co-parceners by right of sur- 
vivorship, but even in a joint family a co- 
parcener may be possessed of separate pro- 
perty which will be governed by the law 
of succession. Learned Counsel for the 
appellants relied on Dwarka Das v. Krishen 
Kishore (3. Therea suit was brought by 
two brothers, Jagan Nath and Dwarka 
Das, as members of an undivided family, 
in respect of joint family property. During 
the pendency of the appeal Jagan Nath 
died, and on his death an application was 
“made under O. XXII, r. 3, Civil P. O, 
that his brother Dwarka Das and his 
mother Mst, Puran Devi should be brought 
on the record as his legal representatives. 
It was contended that there was no such 
thing as succession prcperly so-called, in 
an undivided Hindu family and on no 
construction of the term ‘legal representae 
tive’ could members of a joint Hindu family 
be -brought within its definition as contained 


(1) (1930) A LJ 836; 123 Ind. Cas, 376; AI R 
1930 All, 348; Ind. Rul, (1930) All 392, 

(2) (1929) A L J 425; 115 Ind. Oas, 462; A I R 1929 

All. 252; Ind. Rul, (1929) All 382. 
7 (8)2 LU 114; 61 Ind, Cas, 628; A I R 1921 Lah, 34; 73 
P.L R 1921, 
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in e. 2 (110, Civil P. C. This contention was 
accepted. As would appear from the facts 
stated above, the suit related to the joint 
family property and had been brought by 
two brothers as members of the joint family. 
It was rightly contended that in an un- 
divided Hindu family the rules of success 
sion did not apply to the property. In the 
present case the suit was brought against 
Tribhuwan Ojha not asa member of the 
joint family, but in his individual capacity. 
The objectors have been brought on the 
record not as members of the joint family 
and, as such, succeeding to the property, 
but asthe legal heirs of the deceased. 
There is nothing inthe case cited by the 
appellants to suggest that the law cf success 
sion does not apply to the separate property 
ofa member of a joint Hindu family, The 
objectcrs being the legal heirs of the 
deceased have been rightly brought on 
the record as his legal representatives. As 
regards the defence open to the legal re- 
presentatives, the law is very clear and is 
laid down in O. XXII, r. 4, Civil P. O., as 
follows : 

“(2) Any person so made a party may make any 
defence appropriate to his character as legal repre- 
sentative of the deceased defendant.” 

The objections which are raised by the 
appellants tothe preparation of the final 
decree are not open to them as legal 
representatives of the deceased, They are 
raising these contentions in their personal 
capacity. The personal rights of the objec- 
tors and whatever remedy they may have 
in exercise thereof are not affected by the 
present decree. The decree will not bar 
their personal remedy because the defence 
which they might wish to raise in exercise 
of their personal rights is not open to 
them to raise in the present proceedings 
under O. XXII, r. 4, Oivil P. O. In Mott 
Bala Devi v Satyanand Tirthaswami (1) on 
which reliance is placed by the appellants, 


it was observed : 

“While under ordinary circumstances the pro- 
visions of O. XXXIV, r. 5, Civil P. O., being impe- 
rative intheir character, should be followed but 
taking them with the provisions of O. XXII, 
r. 4 (2), Civil P. O., itis clear to us that the legal 
representative is at liberty to take any defence which 
may be appropriate to his character as the legal 
representative of the deceased defendant. Satya- 
nand Swamihaving been found tobe the mahant 
of the math, to which the mortgaged property 
appertains, is bound to protect the interest ofthe 
math and is entitled to oppose further proceeding 
being taken for the enforcement of the invalid mort- 
gage deed executed by his predecessor-in-office." 


There a preliminary decree was passed 
against Kalkanand Swami, mahant of a 
temple situated in Benares. He died. 


ed 


shortly afterwards ; Mahant Satyanand 
was brought on the record as the legal 
representative of the deceased Kalkanand 
Swami. The decision proceeds ona wrong 
assumption that the sult was brought 
against KalkanandSwami a3 the mahant 
of the temple and on his death Satyanand 
was brought on the record as the legal 
representative of Kalkanand Swami on 
account of his having succeeded to the 
mahantship. It was observed : 

“Satyanand Swami can be treated as the legal 
representative of Kalkanand Swami if the mort- 
gaged property ig part of the endowed property 
which was in the management of Kalkanand Swami, 
who has been succeeded in that management by 
satyanand Swami. Under O. XXII, r. 402), Oivil 
P. U., 8 person against whom an application is made 
for substitution can, if brought on the record, make 
aby defence appropriate to his character as the 
legal representative of the deceased defendant, If 
therefore Satyanand Swami be treated as the legal 
representative of the deceased, it is open to him 
to contest the plaintiff's claim to obtain a final 
decree on the ground that the mortgage deed exes 
euted by Kalkanand Swami was invalid and that a 
final decree should now be refused.’ 

The fact that Satyanand Swami had been 
brought on the record not as the mahant 
of the math but as an intermeddler with 
fhe estate of Kalkanand Swami, as would 
appear from the following observaticns, 

st sight of; ; 

wi KAN been able to discover any definite 
order of the trial Court directing the name of the 
respondent being substituted as the legal repre- 
sentative of the deceased mahant, but the trend of 
the judgment of the learned Subordinate Judge 
shows that he was inclined to the view that Satya- 
nand Swami having intermeddled with the estate of 
Kalkanand Swami is his legal representative. 

Kalkanand ‘Swami not having been sued 
in a representative character and Batya- 
nand Swami nct having been brought on 
the record as having succeeded to the 
mahantship, the defence that was raised 
by him-was not open to bim under O. XXII, 
r. 4. Civil P. G., with all respect to - the 
learned Judges who decided this case we do 
not, therefore, agree with the decision. The 
law has been correctly laid down in Kaloov. 
Niader Singh (2). There subsequent to- a 
preliminary decree obtained by the defend- 
ants against the plaintiffs’, father alone 
without impleading the plaintiffs, the father 
died and the plaintiffs were substituted 
as his legal representative, A final decree 
was then passed ex parte. Later on, the 
plaintiffs unsuccessfully tried to have the 
exparte decree set aside, raised objec- 
tions to the preparation of the final decree 
and attacked the mortgaged decree on the 
ground that the mortgage was without legal 
pecessity. It was held : 

“The. question on its merits, depends upon whe- 
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ther the Oourt at the time of passing a final 
decree was entitled to go behind its own findings 
in passing the preliminary decree. In our opinion, 
the Court was right in holding that at the time 
of passing the final decree, it had no power to go 
behind the preliminary decree in which the rights 
and liabilities of the parties had been determined. 
At the time of passing the final decree, the Court's 
powers are limited to acting. in accordance with 
O. XXXIV, r. 5. Where it is found that payment 
has not been made of the sum specified, then the 
Court is bound to pass a decree that the mort- 
gaged propety or a sufficient part thereof, be sold, 
We hold that the Court in taking action under the 
rule is not empowered to re-open the questions 
which have already been determined by the preli- 
minary decree. As the Court in passing the final 
decree had no power to decide the questions which 


"were raised by the plaintiffs in the present suit, 


we hold that the rule of res judicata does not 
apply.” < 

With this exposition of the law we are 
in agreement. Inthe result, the appeal is 
dismissed with coats. 


D. Appeal dismissed. 


OUDH CHIEF COURT 
Appeal No. 5 of 1937 
January 30, 1940 
Zia*UL Hasan AND YoRKR, JJ, 
Mst. EADAN —PLaINntTIpF— APPELLANT 
VveTSUS 
Mst. RAM DULARI AND drasrs— 


DEPENDANTS—KESPONDENTS 
` Mortgage—Decree—Suit on mortgage against heirs 
of deceased morigagor—One. heir not impleaded 
though plaintiff was diligent—sSuch heir not impugn- 
ing mortgage—Decree, if can be executed against his 
share, 

Where in a suit on a mortgage the omission to 
implead one of the heirs of the deceased mort- 
gagor is accidental and the plaintiff has acted in 
the suit with due care and caution, and the estate 
of the deceased mortgagor is fully represented 
and the omitted heir does not impugn the 
mortgage, the decree passed in the suit ig 
binding on him and can be executed against his share, 
87 Ind. Cas, 592 (1), 129 Ind. Cas. 469 (2), 87 Ind, 
Cas. 799 (3) and Khiaraj Mai v. Daim (4), relied on. 
120 Ind. Oas. 97 (5), 138 Ind. Cas. 746 (6) and 


naka 


Jafri Begam v. Amir Muhammad Khan (1), distin-. 


guished. 


A. against the order of Mr, Justice 
Thomas, dated January li, 1937. 


Mr. D. K. Seth, for the Appellant. 
Mr. Anant Prasad Nigam, for the Response 
dent. 


Judgment,—This is an appeal under 
s. 12 (2) of the Oudh Oourts Act against a 
decision of the Hon’ble Chief Judge sitting 
singly. 

The plaintif-appellant brought a suit 
for a declaration that her two annas 
eight pies share in the two houses lef; by 


a 
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her deceased daughter, Sultan Jehan 
Begam was not liable to be sold in execu- 
tion of defendant No. l's decree obtained 
by herontwo mortgages made by Sultan 
Jehan Begam, deceased. It appears that 
the houses were mortgaged by Sultan Jehan 
Begam to Umrao Lal, husband of Ram 
Dulari, defendant No. 1, oa April 29, 1918. 
“On August 17,1931, when both the morte 
gagor and the mortgagee were dead, Umrao 
Lal’a widow, Ram Dulari, brought a suit for 
sale on foot of the mortgage. The defen- 
dants to the suit were the husband, the sons 
and the daughters of Sultan Jehan Begam, 
The plaintif Mst. Ram Dulari, however, 
inadvertently omitted toimplead ths pre- 
sent plaintifi-appellant though it cannot be 
denied that she was under the Muhammadan 
Law one of the heirs of her.daughter. The 
decree in the mortgage suit was passed on 
October 26, 1931, and the property was sold 
on August 16, 1933. The sale has not yet been 
confirmed as in the meantimethe appel- 
lant brought the declaratory suit from which 
this appeal has arisen. 

' The defence to the suit was that the 
Omission to implead the plaintiff 
was accidental and that Mst. Ram Dulari 
having acted in her suit on the mortgage 
with due care and caution, the estate of the 
deceased was fully represented. This plea 
was accepted by the learned Judge of this 
Court as well as by the first two Courts and 
the plaintiff brings this appeal with the 
permission of the learned Judge. 

Tt may be mentioned that during. the 
trial of the suit, the Pleader for the pre: 
sent plaintiff-appellant clearly stated that 
he did not cnallenge the mortgage deed 
executed by Sultan Jehan’ Begam as a 
fraudulent deed, aud thatthe sole ground 
on which decree was sought by the plaintiff 
was that she not being made a party to the 
suit on the mortgage, the decree is not 
binding onher. Ia view of this statement 
we are of opinion that it was rightly held 
that inspite of the omission to implead the 
‘present plaintiff-appellant in the mortgage 
sult, the estate was sufficiently represented. 
In the case of Kaniz Abbas alias Kaisar 
Begam v. Bala Din (20. W.N., 34) (1) it 
was held that when a Oourt issues notice 
to a person supposed to be the only legal 
representative of a deceased defendant or 
judgmentedebtor and holds that service is 
sufficient, the decree passed and the exe- 
cution thereof will be considered sutiicient 
to cover the entire estate including the 


(I) 20 WN 33; 87 Ind. Cas, 892; 12 O LJ 37;4 
J R1925 Oudh 330, :8 O 0 17), 
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shares of those heirs of the deceased defen- 
dant or judgment-debtor who were not 
brought on the record and who had not 
received notice, In Chaturbhujdoss Kushal- 
doss & Sons v. Rajamanicka Mudali (A. L. R. 
1930 Mad., 930) (2) the widow of a de 
ceased person was in possession of some of 
the items of the deceased's property and 
the creditor of the deceased sued the 
widow without making the deceased's 
nephew who claimed to be his residuary 
legatee, a party, and obtained a decree 
against her. The nephew instituted a suit 
for a declaration on the basis of the will. 
There was no fraud or collusion between 
the creditor and the widow. Is was held 
that the estate was sufficiently represented 
by the widow and the decree obtained 
against her and the sale in execution thereof 
of all the properties sòlid was binding on 
the legatee. Similarly in the Allahabad 
case of Dip Narain Rai v. Lachman 
Upadhiya (I. L. R. 47 All, 466) (3) in 
which a judgmentedebtor under a pre- 
liminary decres for foreclosure had died 
between the passing of the preliminary 
decree and the final decree and the decrees 
holder had honestly substituted a person 
whom he believed to be the sole legal 
representative cf the judgment-d>btor, it 
was held that a person who had a right to 
be a correpresentative of the judgment- 
debtor's estate and had as such the right 
to redeem the property, cannot enforce a 
right to redeem subsequently to the passing 
of the final decree. ‘The learned Judges 
who decided the case proceeded on the 
principle that it was open to the representa» 
tive of the deceased who had been left 
out to come before the Ovurt and claim to 
be substituted as the representative of the 
deceased. The above cases are based on 
the decision of their Lordships of the Privy 
Council in Khiarajymal v. Daim (L. R, 32 
I. A. 23) (4) in which most of tne heirs of a 
deceased Muhammadan had been brought 
on record but one was inadvertently 
omitted and their Lordships heid that the 
estate was sufliciently represented for the 
purposes vf the suit although the name of 
the deceased's infant daugnter had been 
omitted (vide p. 34 of the report). 

The learned Counsel for the appellant 
relies firstly on the case of Digambar Suthar 

(2) A I R 1930 Mad. 930; 129 Ind, Oas, 469; (1930) 
M W N 994; 32L W 862;60M LJ97; 5EM 212; 
Ind. Rul, (1931) Mad, 277. 

(3) 47 A 460; 87 Ind. Oas. 799; 23 ALJ 332; AI 


R 1925 ‘All, 479. 
(4) 321 A 23; 33 0216;9 OW N20, BALI 
71; 7 Bom. LR, LO Ld 484; 8 Sar, 744 (PO), 
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v. Suajan (A. I. R. 1929 Oal., 233) '5)in which 
it- was held that a decree passed in a morte 
gage suit in which the transferees of thé 
equity of redemption were not impleaded 
was a nullity andthe purchaser in execu- 
tion of such a decree acquires nothing, but 
it appears that in that case the equity of 
redemption was entirely unrepresented as 
shown by the last but one paragraph of 
the judgment, The cases of Ram Charan 
Lal v. Hanifa Khatun (I, L R. 54 All, 796) 
(6) and Jafri Begam v. Amir Muhammad 
Khan (I. L R. 7 AU., 822) (7) are also relied 
on on behalf of the appellant but they are 
not relevant to the point that we have to 
decide in the present appeal. In the former 
case all the three heirs of a deceased 
Muhammadan had been impleaded by the 
creditcr but one of them who was a minor 
was subsequently exempted. The question 
for decision was whether a decree cculd be 
passed against the remaining two heirs for 
the whole debt or only a part of their debt 
proportionate to their shares of the inherit- 
ance in the property of the deceased. In 
the latter case in execution of a decree for 
a debt due by a Muhammadan intestate 
which was passed against such of the heirs 
of the deceased as were in ‘possession of the 
debtor's estate, the decree-holder put up 
for sale and purchased certain property 
which formed part of the said estate. One 
of the heirs who was out of possession and 
who was not a party to those proceedings 
brought a suit against the decree-holder for 
recovery of his chare of the property sold in 
execution of tke decree by right of ine 
heritance. It wes beld by the Full Bench 
that the plaintiff was not entitled to ree 
cover from the auction-purchaser in 
execution of the decree possession of 
his share in the property sold without such 
recovery of possession being rendered con- 
tingent upon payment by him of his pro- 
portionate share of the ancestor’s debt for 
which the decree was passed, It is thus 
clear that the points for decision in these 
two cases were quite different from the 
question that has arisen in the present 
appeal. 

We are of opinion that the view of law 
taken hitherto by the Courts is correct and 
“we dismiss this appeal with ccests. 

D. Appeal dismissed. 


(5) A IR 1929 Cal. 233; 120 Ind, Cas. 97; 33 O 
WN 100; lnd. Rul. (1929) Oal. 817. 

(6) 54 A 796; 188 Ind, Cas., 746; (1932) A L J 727; 
Ind. Rul. (1932) All, 495; A IR 1932 All, 591. 

(7) 7 A822; A W N 1885, 248(F B). 
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A claim for account ina suit for partition of 
joint family property is in a sense incidental to 
the right to require a partition, Its object ın part 
is to ascertain the movable assets to be divided be- 
tween the parties to the suit slong the immovable 
family properties. In a sense, its scope is wider— 
to find out misappropriations or misapplications of 
joint family funds. A claim for account when 
joined in a suit toa claim for partition stands on 
a different footing from a claim for accounts 
against the karta, when the family is still joint, 
and a right to enforce it by suit, when no parti- 
tion is claimed therein, must rest upon entirely 
different considerations. In a Dayabhaga family a 
junior co-sharer has the right to demand accounts 
of the karta while the properties are still joint, 
and on refusal, can enforce it by a suit without 
praying therein for partition of the joint estate. 
Such a suit is governed by the residuary Article, 
Art. 120, Lim, act. Limitation would run in ac- 
cordance with col. 3 from the time when the “ right 
to sue accrues.” The right to sue for accounts arise 
or accrues only when there is a refusal to demand, 
|p. 548, col. 2.] = 

[Oase-law discussed,] 
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Rabindra Nath Chaudhury, for the Appel» 
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Messrs. Haridev Chatterji and Bankim 
Chandra Roy, for Respondents Nos. 1 and 
2 to 4, respectively. 


Judgment.—This appeal is by the de- 
fendant in asuit for partiticn and accounts. 
The suit was instituted on March 8, 1930, 
by four plaintiffs, three being brothers of 
defendant and the fourth his brother's 
widow. The properties in respect of which 
the claim was made consists of five items; 
a dwelling house described in sch. 
Ka, and Items 4 of property described 
in sch. Kha. The finding of the learned 
Subordinate Judge is that Items Nos. 2 to 
4 of sch. Kha had been sold long before 
the suit with the concurrence of the parties 
to the suit or their predecessors-in-interest, 
and in Item No. lof sch. Kha there are 
other co-sharers not parties to the suit. 
He has accordingly excluded from partition 
the items four of sch, Kha and has only 
directed partition of the house described in 
sch. Ka ona declaration that the plaintiffs 
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have four-fifths share (each of them a fifth 
share) and the defendant the remaining 
fifth share. He has also declared that the 
pariies have shares in the same proportion 
in Item No. 1 of sch. Kha. Defendant 
No. 1 denied the right of plaintiff No. 4 
(his brothe:’s widow) tothe properties in 
suit. That confention was overruled by the 
learned subordinate Judge and it has not 
been repeated before us, The defendant- 
appellant does not challenge the above 
findings of the learned Subordinate Judge. 
The learned Subordinate Judge has, how- 
ever, made the defendant liable to render 
accounts from January 29, 1901, till the 
date of the suit. This part of the decree 
Only is challenged by the appellant. 

Iu the plaint it is recited that the 
properiies in suit with other properties 
belonged to Radha Krishua Sen. Radha 
Krishna died in 18*7 without male issue. 
He left three daughters Nistarini, Aghore- 
mani and Sarada Sundari. He left a will 
by which he appsinted his two sons-in-law 
executors. They were Prasanna Kumar 
and Bhuban Mohan, the husbands of 
Aghoremani and Sarada Sundari, respec- 
tively. After Probate Sarada Sundari’s 
husband died and Prasanna Kumar continu- 
ed to act as the sole surviving executor. 
In the beginning of 1401 he made the 
distribution. He made over theestate in 
equal shares to Aghoremani and her sons 
and to Sarada Sundari and her sons, and 
directed these two branches to pay, by way 
of maintenance, Rs, 40 per month to Nistarini, 
who was a childless widow then living at 
Benares. All the persons joterested in 
the estate of Radha Krishna accepted this 
arrangement and distribution. Shortly after 
this distribution Sarada Sundari and her 
four sons, plaintiffs Nos. 1 to 3, and the 
husband of plaintiff No. 4 executed on 
January 29,1901,a power of-attorney in 
favour of defendant the second, son of Sarada 
Sundari, authorizing him to manage the 
joint estate, make collections and conduct 
suits and proceedings. It is, however, admite 
ted by the plaintiffs that the defendant 
was also the karta of the joint family and 
has acted ag such all along. 

In the plaint the defendant is sought to 
be made liable for. accounts “as agent and 
karta.” Tne learned Subordinate Judge in 
passing the decree for accounts has not 
3tated whether the accounts are to be 
rendered by him on the footing that he was 
he karta or on the footing of a mere 
igent, Before us the parties admit that the 
iccounts must be taken on the fvoting 


BENOY KRisHNa Geos v, ATUL KRISHNA GHOSE (OAL) 


547 


that he was the karta. We accordingly 
direct that the accounts which are to be 
taken from the defendant are to be taken 
on the principles formulated in Narendra 
Nath Roy v. Abani Kumar Roy (1). 

With regard to the period of accounting 
the learned Advocate for the appellant 
raises two points. He says that (2) accounts 
are to be directed only upto a period of 
six years bef.re suit, and (22) if that cone 
tention be not accepted, accounts cannot be 
directed for a period anterior to 13533 B.S. 
(192-27) or in any event for a period 
anterior to 1330 B.S, (1923-21) as the dee 
fendant had in fact rendered accounts up 
tothat period. We will deal with the 
sscond question first, as 1t depsnds entirely 
on facts. There is documentary evidence 
on the record thatthe defendant used to 
make furds showing the income and exe 
penditure and used to give those furds 
tohis co-sharers. Two such furds, one 
containing the accounts of the year 1330 
and ths other of the year 1333, are on the 
record with the covering letters (If, 35 
and II, 41) The account of 1333 was 
sənt to plaintiff No. 1 who usually resided 
at Oawnpore with the covering letter Ex, 1 
(c) dated May 25, 1927 (11-40), ‘ha reply 
of plaintiff No. 1 to that letter has not 
been produced by the defendant. There 
are, however, two other letters of the dee 
fendant to plaintiff No. 1, dated August 5, 
1927, and November 20, 1927 (Hx. 13 (c), 
[I-44 and Ex, 3, IL-4) which throw ligat 
upon the question. In the first of the two, 
which was written after the furd of 1333 
had been sent to plaintiff No.1 tha de- 
fendant recites the termsof a letter which 
he had received from plaiatiff No. 1. 
There he mentions that plaintiff No. 1 had 
made a demand for five years’ account, In 
sacond letter, Ex. 3, he pleads for tims for 
preparing the accounts. ‘These two letters 
lead us to conclude that no objection had 
been taken by anybody to the accounts 
submitted by the defendant for a _ period 
up to 1330 but that accounts for later 
years including that of 1333 submitted by 
the defendant to plaintif No. i with the 
letter Ex. 1 (c) had not been accepted as 
final. We accordingly hold that the defen- 
dant is bound to render accounts of his 
management from the year 1331 B. S. only 
and not for an earlier period, unless he 
can make out his first ground, 

[In considering ths first point raised, we 
must proceedon the footing that the dee 


_ (1) 420 WN77; 174 Ind, Oas, 612; A IR 1938 
Oal, 78; 10 R O 690, 
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. fendant was the karta of a joint Hindu 
family governed by the Dasabhaga Law, 
and as such karta is accountable for the 
management of the joint estate, ‘Lhe learn- 
ed Advocate forthe appellant urges, and 
we think rightly, that s. 10, Lim. Act, is 
not applicable. He further urges that his 
client is only liable to render account 
for a period of six years anterior to the 
suit, as tue claim for accounts for the 
period before that is barred by Art. 120, 
Lim, Act. In support of his argument he 
relies upon the decision of a Division Bench 
of this Oourt which has applied Art, 120 
to acase of accounts from the karta of 
such a family: Biswambhar Hollar v. 
Giribala Dasi (2), In that case the karta 
was held liable to account, in a suit for 
partition and accounts, for only a period 
of six years anterior to the suit, We 
will haveto consider this case in some 
detail. 

A claim for account in a suit for parti- 
tion of joint family property is in a sense 
incidental to the right to require a parti- 
tion, Its objects in partis to ascertain 
the movable assets to be divided between 
the parties to the suit along with the 
immovable family properties, In a sense 
its scope is wider—to find out misappro- 
Priations or misapplications of joint family 
funds, A claim for account when joined 
in a suit to aclaim for partition stands 
on a different footing from a claim for 
accounts against the karta, when the family 
is still joint, and a right to enforce it by 
suit, when no partition is claimed therein 
must, in our judgment, rest upon entirely 
different considerations. Ata time a view 
was expressed that the junior members 
of a Dayabhag family having shares in the 
family properties had no right to demand 
accounts of the karta or enforce it by suit 
Without at the same time suing for parti- 
tion. The observations of the Supreme 
Court made in 1855 in Srimuity Soorjomony 
Dassee v. Denobandhu Mullick (3) at p, 541 
are specific and indicate a View in support 
of that proposition, The force of the 
observations made in that case that “the 
liability to account can only be enforced 
upon a partition” have, in our judgment, 
been affected by the decision of the Full 
Bench of this Court pronounced in 1870 
in Abhoy Chandra Roy v. Pyari Mohan 
(4). In that case the defendant as karte 

(2) 250 W N 3:6; 58 Ind. Oas. 877; AIR 1921 
Cal. 571; 32 OL J 25, 

(3) 6 M1 ASz6 atp. 51); 4WR111;1 Suther. 
29); 1 Sar. 523 (P Ch 

(4) 5 Beng. L R347; 18 WR 75 (FB), 


BENOY KBISUNA GHOSE v. ATUL KRIsHNa anost (OAL.) 


18610 


had managed. the undivided share of 
plaintiff fur some time. Later on, the 
Management of that share was taken out of 
his hand and committed to another person, 
The plaintiff sued the defendant for 
account for the period he had managed his 
share. Partition was not claimed in the 
suit, la the referring order Mitter, J. 
observed that under the Hindu Law, 
which had been correctly summarized in 
Juggernath’s Digest, Vol. 3, p. 97, a 
karta is liable to give an account of his 
managership to the other members of the 
joint family, and can be suedif demand 
of the latter for accounts is refused. 
The Full Bench held the suit to 
be a good one. That authority is binding 
on us and wehold that in a Dayabhaga 
family, a junior co-sharer has the right to 
demand acccunts of the karta while the 
properties are still joint and on refusal Can 
enforce it by a suit without praying therein 
for partition of the joint estate. This is the 
first point which we decide. __ l 
The next question is what is the period 
of limitation to such a suit—a suit for 
accounts without partition. In our judgment, 
the residuary Article, Art. 120, must apply. 
Limitation would run in accordanve with 
col. 3 from the time when the “right to 
sue accrues.” Whether a person has a right 
of a particular nature against. another 
depends upon the jural relation. The jural 
relation between a junior member and the 
family head gives the former the right to 
have accounts from the latter. That is 
what we have already held. The right to 
sue for accounts would arise only when the 
said right had been infringed or when in- 
fringement is threatened. In Bolo v. 
Koklan (5) the Right Hon'ble Sir Benod 
Mitter commenting upon col, 3 of Art. 120 


said as follows: 

“There can be no right to sue until there is an 
accrual of the right asserted in the suit and its 
infringement, or at least a clear and unequivocal 
threat to infringe that right by the defendant 
aguinst whom the suit is instituted.” 

In that case the right in question, namely 
right to movable property accrued to the 
plaintif in 191s and the suit was instituted 
in 1927. It was held to be within time on 
the basis that Art. 120 was applicable, as 
the invasion of the plaintiff's right was in 
19-2. A right must. of necessity accrue 
before its infringement. What facts con- 
stitute the infringement would depend upon 

(5) 57 I A 325; 127 Ind. Oas.737; A I R 1930 
P C 270; 11 L 657; (1930) A LJ 1188; 32 L W 
338; 34 OW N 1469; 59M L J 621, Iad, Rul, 
(1930) P O 353; 32 Bom, L R 1596; 52 O LJ 450; 


"31 P L R832 (PU) 
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the nature and extent of the right. The 
tight of a junior member to demand ac- 
counts from the karta of a joint Hindu family 
accrues or comesinto being as soon as the 
former acquires a right to the family pro- 
perty but it would not necessarily follow 
that his right to sue the latter would accrue 
from that moment of time. Some other 
facts must intervene, What those facts are 
to be would, as we have already observed 
above, depend upon the nature and extent 
of the right of the cc-sharer, This makes it 
necessary for us to examine the constitu- 
tion of a joint Hindu family governed by 
the Dayabhaga Law and the powers, obliga- 
tions and responsibilities of the karta of 
such a family. 

A normal Hindu joint family in Bengal 
consists of members with varying degrees 
of- rights. Scme have defined shares in the 
family properties, some the legal right to be 
maintained and rest are dependent mem- 
bers, wives and children of the co-sharers 
and persons connected by blood or marriage 
who, though not strictly members of the 
family actually live in the family. The 
karta bas to take care of all of them and to 
supply their maintenance and legitimate 
needs. Heis not merely the manager of the 
joint properties and his pos tion is not akin 
tO an agent or even trustee in tha sense in 
which these terms are used. His powers 
are greater and in ona senss he has greater 
responsibilities. He must be solicitous to 
preserve rot only the family properties, 
but also the family name and prestige, and 
must be careful in preserving and promot- 
ing the family welfare. He holds the strings 
of peace and harmony and enjoys the res- 
pect and confidence of the members of the 
family. The amount of confidence which is 
invariably repored in him by the other 
members of the family, so long as there is 
peace and harmony init, is wall-known to 
those who have practical knowledge of such 
families. In the normal state of a joint 
Hindu family implicit reliance is placed on 
him, on his impartiality, ability and wisdom 
by the other members. It is only when 
dissensions arise in the family or when the 
karta by his unfair or biased acts shakes 
the confidence of the members of the family 
that occasion arises for demanding account 
of his stewardship. 7 

The powers of a karta of a joint family 
are very wide. Heis not merely the col- 
lecting agent and custodian of the family 
property and funds. He is no doubt under 
a liability to account, but the measure of 
that liability is different from. that of an 
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agent, trustee, executor, administratori 
partner or mere co-owner. He is liable to 
account for what he gets in and not for 
what be ought to have got in with greater 
skill and diligence. He hasa wide dise 
cretion in spendirg family funds and that 
diacretion is limited only by considerations 
of family necessity. Hecan spend more 
on one branch than on another, although 
the shares of both the branches in the 
family properties be equal. In short, the 
position of a karta cannot be defined in 
terms of any jural re!ationship known to 
the westen jurists. 

A karta has the liability to render ac- 
count. But whatis the nature and extent 
of that liability ? He is under no obliga- 
tion to render account to the cosssarers 
at the end of each succeeding year, or 
even for any period, unasked. His lias 
bility amounts to this, and no more, name- 
ly that when asked to furnish account 
be must comply. Such being his obliga- 
tion the corresponding right on the part 
of his cosharers is the right to make a 
demand for accounts from him. The 
right is not to have accounts without a 
previous demand. Such being the right, the 
right is infringed only when the demand for 
account is refused. Tbe right to sue bim 
for accounts accordingly arises or accrues 
only when there is a refusal to the 
demand. Having regard to the nature of 
a joint Hindu family plated under a 
kartaship, it would be intolerable, and 
would be against the inastitution of a 
joint Hindu family, if it be held that a 
suit for account, while the family is still 
joint, is maintainable against the kara 
at the instance of a junior member, wuo 
had made n^ previous demand for accounts 
and whose demand had not been refused 
by the karta. In that case a whimsical 
coesharer would be placed in a position, 
without suing for partition, to bring 
successive suits for accounts against 
the -karia, year after year witaout giving 
him an opportunity to render the accounts 
amicably. In our view the right to sue 
the karta for accounts apart from accounts 
that may be claimed in a suit for partition, 
arises on.y when a demand for accounts 
has been refused. l 

We cannot accordingly subscribe to the 
view that the right to get accounts is 
automatically extinguished year after year 
as years roll on, while the family conti- 
nues to be joint and the members thereof 
have no occasion to lead them to suspect 
tbat the karta is not doing what he is 
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expected to do. In our judgment, there is 
no principle bekind the dictum that a 
karta is bound to render account only 
for a period of six years before the suit, 
whatever the circumstances be. In the 
view we have taken. of the position of a 
karta and of the nature of the right of 
tha junior members in this respect. we 
do not feel bound to follow in the case 
of a karta the observations made to the 
effect that a trustee or executor is bound 
to render accounts for a period of six 
years only anterior to the suit for account. 
The cases, Sarada Prosad Chatterjee v. Broja 
Nath (6), Hemangini. v. Nobin Chandra (7), 
at p: 807 and Advocate-General of Bombay 
v. Bai Punjabai (8) were suits for accounts 
against trustees. The case in Barada 
Prosad v. Gajendra Nath (9) at p. 578 was 
a case against an executor, In those cases 
demand for accounts was not the essence 
of the right or of the cause of action. 
In Orde v. Skinner (10) the suit was a 
suit for account by acosharer against 
another co-sharer who by the will of the 
common yada had been made the 
There 


manager. was no joint family 
and the parties were not Hindus but 
Christians. Ths Judicial Oommittee of 


the Privy Council simply recited as a 
fact at p. 300* of the report that the Sub- 
ordinate Judge had decreed accounts 
only fora period of six years before the 
suit. The question for decision before 
the Privy Council did not relate to the 
period of accountability but ag to whether 
the Court in which the sit had been 
instituted had jurisdiction to entertain 
it. From the recital of facts it moreover 
appears that the suit was based on the 
term in the will that the managing co-owner 
would have to render accounts yearly at 
the end of each year. Failure by itself 
to render a year's account at the end of 
that year constituted the breach or infringe- 
ment and gave the other side right to 
sue at once for that year. The claim to 
each year in succession accordingly 
became barred at the end of six years 
from the expiry of that particular year. 

In Ahidannessa Bibi v, Isuf Ali Khan (11) 
some of the heirs of a Muhammadan sued 


(6) 5 O 910; 6 O LR 195, 
(7) 8 O 788 at p. £07; 11 O LR 370, 
(8) 18B 551, 
(9) 13 O WN 557at p. 578; 1 Ind, Oas. 289;9 O 
L J 383. 
` (10) 70 LR 295;3A91;71AI96(PO). `- 
(11) 50 C 610; 74 Ind. Cas, 1010; AI R1924 Oal, 
142; 27 O W N 94), 
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the remaining heirs for an account of.the 
money which the latter had collected’ on 
the basis of a succession certificate issued 
to him alone. This Court held that Art. 
62 was applicable and the suit was barred 
by time as it had not been filed within. 
three years of the receipt of the 
money by the defendant. In answer to the 
plaintiff's contention that Art. 120 was ape 
plicable and the suit was in time as it was 
instituted within six years of the plaintiff's 
demand and the defendant’s refusal, Ghosh 
and Panton. JJ, stated by way of obiter that 

“if in a suit for accounts which falls within 
Art. 120 time is to run from the date when the 
defendant refuses to comply with the plaintiff's 
demand for accounts, there would be practically no 
limitation in a suit for accounts, for the plaintiff 
in sucha case may choose to wait as long as he likes 
and all that he would have to do to save limitation 
even under Art. 120 is to send the letter of 
demand to the defendant and to institute a suit 
within six years ofthe refusal.” 


Speaking generally the principle so laid 
down is appealing, but where ihe essence 
of the right is the demand, or to put'it 
in another way, where the right consists 
of the demand for accounts, the right to sue 
would only begin when the demand is re- 
fused. The obi’er made in that case accord- 
ingly cannot apply to tha case before us. 
We are slso of opinion trat the case jn 
Midnapore Zamindary Co., Ltd. v. Naresh 
Narayan Roy (12) is not applicable to the 
case before us. Naresh Narayan was a 
eo-sbarer of the Midnapore Zemindary Co., 
Ltd. He bad been ousted from the joint 
property by Messrs. Robert Watson & 
Co., tha predecessors-insinterest of the 
Midnapore Zemindary Co., Ltd, He sued 
for joint possession and got a decree. In 
execution of that decree he was put in 
symbolical possession in 1903. In 1912 
he sned for partition and for mesne profits. 
Tre High Oourt of Calcutta decreed 
partition overruling the plea of adverse 
possession and other pleas. That part of 
the judgment was upheld by the Judicial 
Committee, Midnapore Zemindary Co., Ltd, 
v. Naresh Narayan Roy (13). The High 
Court also granted mesne profits for a 
period beginning from three years before 
suit. The Judicial Oommittee pointed 
out that the correct thing to do was to give 
the plaintiff compensation for use and 
occupation, on the principle that the 


90W N 270: A 1R1925 PO 93 (PO). 

E 50 A W N 34; 80 Ind. Oas. 827; AIR 1924 P O 
144; 51I A 293; 510 631; 26 Bom. L R 651; 47M LJ 
23: 35 MLT 169; (1924) M W N 723; 20 L W 770; 
L R5 A (PO)137;23 A LJ 76: 3 Pat. LR 193; 6 P 
L T 750 (PO). 
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defendant, his co sharer, was ın exclusive 
possession of joint property. The Judicial 
Committee accordingly without further 
consideration gave the plaintiff compensa: 
tion for nine years before suit, è. en from 
1903 to 1912, On review this period was 
reduced to six years. The Board applied 
the six years’ limitat.on provided for in 
Art. 120. The right of the plaintiff was 
to get compensation for use and occupa: 
tion from his ccesharer, the defendant, 
for every year he was kept out of posses» 
sion. Non-payment, therefore, by the 
defendant constituted the infringement. No 
demand was required and a refusal accord- 
ingiy was immaterial. Each year's unsatis- 
fied claim was accordingly barred at the 
end of the following six years. We do 
not see how this case helps-the appel- 
lant before us. 

We will now ccnsider the case in 
Biswambhar Haldar v. Girthaia Dasi (2). 
The reporter has not reported the facts, 
and they do not fully appear from the 
judgment. That was a case of partition 
of joint family properties and for accounts 
from the karta. The family was ə. joint 
Hindu Dayabhaga family. If the demand 
for accounts for a period six years anterior 
to the suit had been made and refused 
by the karta, the decision is correct. It 
may be that those were the facte. If, how- 
ever, there was no such demand and 
refusal beyond six years, we respectfully 


dissent from the same, as apparently 
col. 3 of Art. 120 was not. properly 
considered. In the case before us 


the right of the plaintiffs to claim accounts 
was there. The plaintiff hud made de- 
mands, but there is no evidence that such 
demands had been refused before March 
8, 1929. The last letter on the record 
baring upcn the question of accounts is 
Ex. 3 (11-46) dated November 20, 1927. 
In that letter the defendant did not refuse 
compliance with the demand for accounts 
but expressly promised to submit them 
later on. The earlier letter written by 
the defendant dated August 9, 
(Ex. 13 (c) Il-44) is of the same effect. 
There is no evidence on the record that 
the defendant later on took up a different 
attitude. We accordingly hold that the 
claim of the plaintiffs for accounts for any 
period after 1931 is not barred by time. 
We accordingly allow this appeal in part 
and direct the defendant to render ac» 
count of his management from 1331 B. S. 
till the date of the institution of the suit 
on the footing that he was the karta, 
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As the success is divided, we. direat each 
party tə bear its respective costs of this 
appeal, i 

D. Appeal partly allowed. 





OUDH CHIEF COURT 
Miscellaneous Appeal No. 82 of 1938 
January 26, 1940 

ZtssUL Hasan AND YORKE, JJ. 
S. IBNE HASAN AND oTHERs-~—-APPLIOANT 3 
— APPRLLANTS 
VeTSUs 
BAIS NATH AND ofuER3—CBRDITORS AND 
OT IERJ—RESPONDENTS 

U. P. Encumbered . Estates Act (XXV of 1934), 
33.2 (a), 9 (5) (a), 4 — Mortgage liability, whether 
liability for unliquidated damages — Impleading of 
persons not applying under s. 4—Judge, if should hear 
their objections againat this. 

It is not correct to describe a liability under a 
mortgage as 2 liability for unliquidated damages, 
within the meaning of s. 2 (a) ofthe U. P, Hocum- 
bered Estates Act. 

“Joint-debtors” within the meaning of s. 9 (5) (a) of 
the Act does not necessarily mean persons who have 
jointly incurred a liability, 4. e, who are joint 
borrowers. 180 Ind. Cas. 114 (1), distinguished. 

There is no distinction so far as s. 9 (5)(a) of the 
Encumbered Estates Act is concerned, to be drawn 
between a claim based on a pro-note and a mort- 
gage debt. The plain intention of the section is that all 
the joint debtors are to be impleaded in the hearing 
of the case. 

Before impleading the parties who have not 
applied under s 4, it is not the duty of the Special 
Judge to hear thair objections to beling so implead- 
ed. The finding which he is to record is a finding as 
to the amount due from party and not merely a finding 
ag to whether he -should or should not be impleaded, 


Misc. A. against an order of the Special 
Judge, Kirst Grade, Bars Banki, dated 
June 1, 193%. 

Mr. M. H. Kilw 4i, for the Appellanis. 

Mr. B. K. Duaon, for Respondeats Nog. 
2 and 13 to 16. 


Judgment.—This is a Miscellaneous 
Appeal unders. 45 of the U. P. Encumbered 
Estates Act from the decision of the 
Special Judge, First Grade, Bara Banki, 
refusing to implead the opposite parties 
as joint-debtors under the provisions of 
s. 9 (5) (a) of the said Act. 

The present appellants filed their uppli- 
cation under s. 4 of the Encumbered 
Estates Act on October 8, 1935, and in 
their application, they named the opposite 
parties as joint-debtcrs with themselves 
under certain mortgages. The opposite 
parties are first the respondent No. 17, 
the mother of the applicants, whois said 
to have come into possession of part of the 
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mortgaged property 


mortgaged property said to have been pur- 
chased by them subject to mortgages made 
by the predecessor-institle cf the applicants. 
The names of these persons were again 
included inthe written statement put in 
by the landlords applicants under s. 8 of 
the Act. In due course the Court on May 
20, 1838, preceeded to take up the cases of 
the different claimant-creditors, whereupon 
an objection was made by learned Coune 
eel on behalf of the applicants that the 
question of impleading the joint debtors 
should be first decided. The Jearned 
Special Judge preceeded by his order under 
appeal to hold that the opposite parties 
whom it was sought to implead under the 
provisions of s.9(5) (a) were not joint- 
debtors. 

Section 9 (5) (a) of the Encumbered 
Estates Act provides that 

“If one or more of several joint-debtors who 
are not members of the same joint Hindu family, 
apply under s. 4 but all the joint-debtors do not 
apply, then the Special Judge shall determine the 
amount of the joint debt which is due by the debtor 
or debtors who have applied and the amount due 
by those whohave not applied. Forthe purpose 
of this determination, the Special Judge shall make 
the joint-debtors who have not applied parties 
to the proceedings and shall hear any objection 
that they may make before recording his 


‘finding.” 

The learned Special Judge was of 
opinion that although it might be found 
that the opposite parties were the owners 
of the property which was encumbered by 
the same morigage-debis as were stated 
in the written statement under s. &, they 
were not joint debtcrs in the sense in 
which that term is used in s. 9 (5) ʻa) of 
the Act. In arriving at this conclusion 
he referred first of -all to the definition 
of “debt” ins. 2 (a)of the Act, which states 
that “debt includes any pecuniary liability 
except a liability for unliquidated damages”. 
He thought that the liabilities or equities 
between the applicants and these so-called 
joint-débtors were liabilities for damages 


at the best and which, on account of being- 


not determined as yet by any Oourt, are 
liabilities for unliquidated damages which 
has been clearly excluded from the sphere 
of “debt” under s. 2 (a) of the Act. Ace 
cording to this view any debt under a 
mortgage is a liability for unliquidated 
damages unless and until it has been as 
it were defined a decree of a Court. We 
Sei ees e it is correct to describe 
- a liability under a mortgagea iabili 

for unliquidated amides panes Innes 
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Secondly, he took the view that “jointe | 
debtors" must necessarily mean persons 
who have jointly incurred a liability, or as 
one might say jointeborrowars. Again we 
think that this isnot a correct interpreta- 
tion of the words “joint-debtors”, It pro 
ceeds on the footing that a debtor is a 
person who has himself incurred a debt, 
But for the purposes of this Act that . is 
not s0, vide the wording ofs. 4(1) of the 
Act. A debtor, sofar as the making of an 
application under the Act is concerned, is 
a landlord “who is subject to or whose 
immovable property or any part thereof is ` 
encumbered with private debts’. This’ 
definition of debtor does not exclude heirs 
or transfarees of the original debtor as is 
suggested by the argument adopted by 
the lower Court, which is, in our opinion, 
fallacious, i 

Learned Counsel further referred to 
the case of The Swadeshi Bima Co., Ltd., 
Agra v. Shiv Narain Katiyar (1938A. L J. 
R., 1153) (1), and suggests that this deci- 
sion in some way supports his case. This 
was a case in which two persons had exe- 
cuted a proenote. One of these persons 
made an application under the Encum- 
bered Estates Act and ona suit being ine 
stituted on foot of the pro-no'e, he did not 
defend the suit. The other co-executant 
pleaded that the suit should be dismissed 
altogether because it could not be institut- 
ed under the law, thatis to say, on the 
ground thatthe suit could not proceed 
against one cf the joint-debtors by reason 
of 8,7 (1) (b, of the Encumbered Estates 
Act, It was held that inasmuch as the 
liability of the defendant was joint and 
several, the suit instituted by the plaintiff 
was fully competent as against the second 
defendant snd should not have been dis: 
missed against him. We donot think that 
this decision helps the respondent at all. 
The learned Single Judge who decided the 
case himself remarked, 

“Yt istrue that upon the application made by 
S. N.K a notice would be issued in the ordinary 
course tothe plaintifi to put in a written statement 
of his claim, and it would be open to the Special 
Judge under s. 9, cl. 5 of the Act to make Kandhai 
Singh (the contesting defendant) a party to the 
proceeding and to apportion the liability under the 
pro-note between him and S. N. K. who is the 
applicant under s. 4 of the Act. When the Special 
Judge has made such apportionment s. 9, cl. 5 (b) 
shallcome into operation and the plaintiff shall 
have a right torecoverfrom Kandhai Singh only 


such amount as may have been determined by the 
Special Judge.” 


(1) (19388) A L J 1153; 180 Ind. Oas, 114; 1938 RD 


876; AI R 1939 All. 75; 11 R A 430;I LR (1939) 
All, 115, 
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So far as we are able to see, there is no 
distinction so far ass. 9 (5) (a) of the En- 
cumbered Estates Act is concerned, to be 
drawn between a claim based ona pro- 
note anda mortgage debt. The plain in- 
tention ofthe section is that all the joint- 
debtors are to be impleaded in the hearing 
of the case. The Special Judge will have 
to decide whether any amount at all of the 
joint debt is due by the persons now 
sought to be impleaded. 

Learned Counsel for the respondents was 
inclined to argue that befcre impleading 
the opposite parties, it was the dnly of the 
Special Judge to hear their objections to 
being so impleaded, Wedonot so read 
the section of the Act, which merely pro- 
vides that “for the purpose of this deter- 
mination” (that is the determination of the 
amount of the joint debt due by the debe 
tors who have applied and the amount due 
by those who have not applied), “the Special 
Judge shall make the jointedebtors who 
have not applied parties and shall hear any 
objection thatthey may make before re- 
cording his finding.” The finding which 
he is to record, is, of course, a finding as to 
the amount due from party one and party 
2 and so on, and not merely a finding as to 
whether he should or should not implead 
party 2, ete. 

The learned Special Judge went on to say 
that the claimant would not be in any way 
prejudiced by the Court’s not impleading 
the joint-debtors because he would have 
his entire money decreed against the ap- 
plicants. He suggested a circuitous method 
whereby the claimant would keep his right 
of suit alive against the -ther alleged joint- 
debtors, but this clearly loses sight of the 
duty of the Court towards the applicant 
debtor who would apparently be forced 
by this prccedure into a suit for contribu- 
tion, 

In our opinion, the learned Special Judge 
has completely misread s. 9 (5) (a) of the 
Encumbered Estates Act. We allow this 
appeal with costs and direct him to proceed 
with the case after impleading the alleged 
joint-debtors under the provisions of s, 9 
(5) (a) of the Encumbered Estates Act. 


D. Appeal allowed. 
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NAGPUR HIGH COURT 
Second Appeal No. 399 of 1939 
September 26, 1939 
GRILLE, J. 

KAMALJABAI AND OTHERES— À PPRLLANTS 

versus 
DASRU AND OTJERS— RESPONDENTS 

Hindu Law—Succession—Bombay school—Residents 
in Amraoti in Berar—Pre-deceased brother’s widow 
v. paternal uncle's grandson. — 

Hindus residing in Amraoti (Berar) are governed 
by the Bombay School of Law. 

According to Bombay school of Hindu Law, in the 
matter of succession, a predeceased brother's 
widow will take before 8 paternal uncle's son's 
son, the reason being that the former's husband 
and the propositus has a closer common ancestor 
than does the latter and the propositus, he having 
to go back to a great grandfather to establish 
common relationship whereas the former’s husband 
has to go back to a common link of fatherhood 
with the propositus alone. 43 Ind. Oas. 475 (1), 
distinguished, 5 Ind. Oas. 718 (2), Ranchod v. 
Ajoobai (3) und 27 Ind, Oas, 167 (4), relied on, 

S. A. from the appellate decree of the 
Court of the Third Additional District Judge, 
Amraoti, dated December 23, 1938. 


Mr. J. R. Mudholkar, for the Appellants. 


Order.—One Shivaji who owned certain 
fields, died in the year 1906-07. He was 
succeeded in possession of them by the 
widow of his deceased younger brother, 
Mst. Baija. She died in 1934, and the suit 
out of which this second appeal arises was 
brought by her daughter Mst. Kamaljabai, 
claiming as the reversioner of her uncle 
in respect of fields of whica her mother 
Mst, Baija had disposed during her lifetime; 
the claim was that these dispositions were 
made without necessity and were not valid 
beyond the lifetime of Mst. Baija. The 
defence raised by Mst. Baija’s transferee 
and subsequent transferees also was that 
Mst. Kamaljabai was not entitled to bring 
the suit as she was not the next reversioner 
of Shivaji after the death of Mst. Baija, 
that position being occupied by Sakharam 
who was the grandson of Shivaji’s paternal 
uncle. It was also contended that the 
tranefers which were made by Mst. Baija 
had been made with the full consent of 
Sakbaram who was the next reversioner. 
The plaintiff (we may disregard the other 
plaintiffe in addition to Kamaljabai who 
appear to be champertous transferees of 
her alleged interest) denied that Sakharam 
was aby relation to her or to the pro- 
positus, and the claim that she alone was 
the nearest reversioner of Shivaji was 
re-asserted. It was found in both the 
Courts below that Sakharam was related 
to the propositus as asserted by the defence, 
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namely, that'he was the grandson of hia 
paternal uncle and that he was therefore 
the next reversioner, and as such, closer in 
the line of reversioners than Mat. K«malja- 
bai, who wes a brother's daughther. Inci- 
dentally, the evidence also established that 
the transfers by Mst, Baija had been made 
throughout with the consent and indeed 
with the active participation of Sakharam. 
The plaintifi’s suit was dismissed and her 
appeal failed. j 

The. finding that Sakharam was the 
grandson of male descent of the parternal 
uncle of Shivajiis a finding of fact, and 
despite the confident assertions in tbe frst 
two paragraphs of the memorandum of 
appeal is unassailable. It is also unassaile 
able that Sakharam is `a nearer heir 
than the. plaintiff, and Sakharam is still 
alive. An ingenious plea is, however, now 
| taken by the learned Counsel] for the appel- 
lant for the first time. It is this, that the 
Courts below should have held that even 
on the defendant’s own case, namely, the 
establishment of the relationship between 
Sakharam and the propositus, Sakbaram 
should have succeeded to the estate of 
Shivaji on the latter’s death to the exclu- 
sion of Mst. Baija, Shivaji's widowed sister- 
in-law, and that any claim that Sakharam 
might have had was extinguished when he 
failed to assert his right against Mst. Baija 
within J2 years of Shivaji's death, 

Ia the first place, I do not see how it can 
be claimed that the lower Courts should 
have acceded to this argument when 
admittedly the argument was never placed 
before them. Again, the whole of the 
Plaintiff's: case is dependant on the fact 
that Baija succeeded to the estate as a 
limited owner, and in purporting to divest 
herself of tke fields in question for ever 
she exceeded her rights as a limited owner. 
Her limited ownership was accepted on 
both sides and the suit proceeded on that 
basis, and it cannot now be turned into a 
suit based on the alleged misdemeanour of 
Mst. Baija as a trespasser; for that is what 
the result would be even though the object 
of the argument now adduced would appear 
to be to show that Sakharam can no 
longer claim to be a reversioner since he 
failed to establish his position as owner 
on the death of Shivaji. It cannot, how- 
ever, be contended that he has lost his 
position as a reversioner since the conten- 
tion is that he never was a reversioner of 
Mst. Baija's at all. 

In any case the ingenious contention 
advanced must fail. The parties reside in 
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Amraoti and admittedly are governed by 
ths Bombay school of law; otherwise. 
Mst, Baija as the widow of a gotraja 
sapinda could not have been considered 
248 coming within the inheritance at all, 
The point of law which the ingenuity of 
the Counsel has raised is this, that in the 
order of succession a female gotraja sapinda 
is postponed to all male gotraja sapindas 
in thssame line as her husband although 
she has precedence over a male in a 
remoter line, and reliance is placed on 
Sadasheo v, Jaikrishna (1) and Bayana v. 
Dinkar (2), and it is urged that on the 
death of Shivaji in 1906 Sakharam should 
have succeeded rather than Mst, Baija. 
The contest would have been between the - 
widow of a pre-deceased brother and the 
paternal grandson of a paternal uncle. 
Neither of the cases on which reliance has 
been placed deals with this actual relatione 
ship, but I would point out that Baija's 
husband and the propositus had a closer 
common ancestor than did Sakharam and 
the propositus, Sakharam having to go 
back to a great-grandfather to establish 
common relationship whereas Baija’s 
husband had to go back to a common 
link of fatherhood with the propositus 
alone and in Ranchod v. Ajoobai (3) quoted 
by Bose, A.J. O. at the conclusion of 
Bayana v. Dinkar (2) it is pointed out that 
a step-mother was preferred to a paternal 
uncle’s son on the ground that she was 
the widow of a gotraja in the ascending 
line of a nearer branch, that of the father, 
whereas her adversary was a male gutraja 
in a more remote line, namely, a descen- 
dant of the paternal grandfather, That 
case is a near parallel to the one now 
under consideration, [n Mulla’s Princi-. 
ples of Hindu Law the position in the 
order of succession of the widows of 
gotraja sapindas has been compiled and 
set cut with reference to authorities where 
necessary. The widows of gotraja sapindas 
can only succeed in the absence of any 
of the compact series of heirs. Here 
admittedly there were none as the brother 
had already died and had left noson. In 
the case which I have already quoted a 
step-mother has been held to take before 
a paternal uncle's son, Next to a step- 
mother in succession would come a 
brother’s widow as in the case before me 


(1) n N LR 6; 43 Ind, Oas, 475 A I R 1917 
ng. Sv, 

(2)6 N L R 39; 5 Ind, Oas, 748, 

(3) 9 B 1149, 
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and in Basangavda v. Basangavda (4), 
it was held that a brother's widow took 
before a paternal uncle's son; a fortiori, 
in the case before me, a brother's widow 
will take before a paternal uncle's son's 
son, and that, on the assumption that the 
argument is one which is open to the 
appellant, concludes the matter. 

The appeal fails and is dismissed without 
notice to the opposite party, 


De Appeal dismissed. 


(4) 39 B 87; 27 Ind, Oas. 167; 16 Bom. L R 699; 
A I R 1914 Bom, 202. 


CALCUTTA HIGH COURT 
Appeal No, #35 of 1937 
July 4, 1939 
; Koetey, J, 
ANNDA PROSAD TALUKDAR AND orgzrs 
— PLAINTIFFSa—APPELLANTS 
VETSUS 
RAMJAN SARKAR—Dprenpant— 
RESPONDENT 

Bengal Tenancy Act (VIII of 1885), s. 26-B (as 
amended in 1928), s. 87S. 26-B; if retroapective— W he- 
ther affects landlord's right to enter under s. 87, if 
tenant vacated his holding without arranging for 
payment of rent—Original tenant transferring portion 
of holding before Amendment Act and remaining 
portion after it—No arrangement regarding payment 
of rent in respect of portion transferred before Act 
— Original tenant, position of—Right of landlord to 
re-enter and evict transferee before Act. 

Section 2€-B, Beng. Ten. Act, is not retrospective 
in its purpose and cannot therefore operate to compel 
the landlord to recognize as his tenant a person to 
whom a portion of a holding had been transferred 
before the Amendment Act of 192° came into opera- 
tion. Furtheras the right conferred by s. 26-B is 
subject to the provisions of the Act, the new section 
does not affect the right of the landlord to re-enter 
under s. 87 of the Act if the tenant vacated his hold- 
ing without arranging for the payment of his rent as 
it fell due. 

It cannot be said that the transferee of a portion of 
& holding steps into the position of the former tenant 
except as regards that portion of the holding which 
has been transferred tohim. As long as the original 
tenant retains the holding or a portion thereof, the 
landlord has some security for the payment of his 
rent. If, on the other hand, the original tenant severs 
his connection with the holding the only method 
by which the landlord can safeguard his interest is by 
pre-empting the portion transferred or by attempting 
to recover rent from the transferee in respect of the 
entire holding. Such a course will afford the land- 
lord no guarantee that he will be able to recover rent 
for any portion of the holding that may have been 
transferred previously by the original tenant unless 
that tenant has made proper arrangements for the 
payment of the rent as it falls due. |p. 357, col. 


‘Before passing of the Beng. Ten. Amendment Act of 
1928, an original tenant transferred a portion of.his 
holding. After the passing of the Act of 1928, he 
transferred the remaining portiontoanother, He had 
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made no arrangement regarding payment of rent with 
regard to that portion of the tenancy which had been 
transferred before the passing of the Amendment 


ct : 

Held, that the original tenant must be regarded 
as having abandoned his holding within the meaning 
of s. 87, Beng. Ten. Act. The landlord could there- 
fore enter and evict the transferee before the Amend- 
ment Act from that portion of the holding which was 
transferred to him. 


Messrs. Bireswar Bagchi and Jyotirindra 
Nath Das, for the Appellants. ; 


Messrs. Krishna Kamal Mastra and 
Amaresh Chandra Roy, for the Respon- 
dent. 


Judgment,—In the suit with reference 
to which this appeal arises the plaintiffs 
sought to eject the defendant, Ramjan 
Sarkar, from certain land. Their case was 
that a man Maniruddin was thetr tenant in 
respect of a holding with an area of 
1°76 acres and that on Aswin 17, 1335, 
B. S. corresponding to October 3, 1928, 
i. e., before the passing of the Ben. Ten. Act 
of 1928, he transferred one acre of this 
holding to the defendant Ramjan Sarkar, 
Subsequently. after the passing of the 
Act of 1928, Maniruddin transferred the 
remainder of the hclding to Kalipada 
Bhattacharjee. The transfer took place 
on February 28, 1934. The plaintiffs then 
applied for pre-emption of the portion of 
the holding which had been’ transferred to 
Kalipada Bhattacharjee and an order for 
pre-emption was duly made in their favour. 
Subsequently, on January 10, 1936, the 
plaintiffs instituted the suit out of which 
this appeal arises for the purpose of eject- 
ing Ramjan Sarkar from that portion of 
the holding which had been transferred to 
him in 1928. The main defence put 
forward by Ramjan Sarkar was to the effect 
that, under the law as it stood after the 
passing of the Ben. Ten. Amendment Act 
of 1928, he was not liable to ejectment, 
Tte first Court dismissed the plaintiffs’ suit 
on two grounds. The first was to the effect 
that under the present law, a subsequent 
transferee steps into the shoes of the former 
tenant. Therefore in the event of sucha 
transfer there can be no abandonment of 
a holding within the meaning of s. 87, 
Ben. Ten, Act andthe previous purchaser 
obtains protection under the shield of the 
purchase by the subsequent transferee, 

The second ground on which the learned 
Munsif decided the case in favour of the 
defendant was tbat the plaintiffs could not 
take advantage of their own purchase for 
the purpose of treating the entire holding 
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as having been abandoned, The lower 
Appellate: Court upheld the decision of the 
first Court on the second of the two grounds 
mentioned above but the learned Subordie 
nate Judge did not consider it necess ry to 
discuss the first ground upon which the case 
bas been decided in the defendant's favour 
by the first Court. The first point urged 
in favour of the appellants is to the effect 
that both the Courts below were wrong in 
dismissing the plaintiff's suit on the ground 
that they cannot take advantage of their 
own purchase for the purpose of treating 
the entire holding as having been 
abandoned. In support of the view 
which has been adopted by both the Courts 
below reliance was placed upon a decision of 
this Court in Sorojint Roy v, Romesh Chadra 
(1). In that case the plaintiff was the 
landlord of a non-transferable occupancy 
holding 
previously transferred by the tenant who 
however retained the homestead portion of 
the holding. The plaintiff subsequently 
obtained a decree for arrears of rent, pur- 
chased the homestead and took possession 
of the same, On the basis of her purchase 
she then sought to treat the entire holding 
as having been abandoned and she sued 
to recover that portion of the holding 
which had beer previously transferred by 
the tenant. Mitter, J. held that: 

“It is now settled that for the purpose of abandon- 
ment, a sale in invitum stands on the same footing 
asa transfer by the act of the occupancy ravyat, 
and for the purpose of constituting abandonment, 
the transfer of the entire holding need not be effected 
allat once. Ifthe entire holding is sold but in parts 


at different times, it will amount to abandonment ag 
soon as the last transfer is made.” 

The learned Judge held, however, that as 
the plaintiff by her purchase stepped into the 
shoes of the tenant, on the principle adopte 
ed in Mohsenuddin v. Bhagaban Chandra 
(2) she could not put forward her right as 
a landlord to re-enter the abandoned holde 
Ing. The learned Judge therefore held 
that 

“the retention of her character as assignee of the 
tenant, ê. e., of her character as representative of the 
tenant, is inconsistent with her insisting on her 


claim to recover pussession on the ground of abandon- 
ment in her character as landlord.” 


In the present case, however, the plain- 
tiffs’ contention is that the holding was 
abandoned by reason of the sale by Manir- 
uddin to Kalipada Bhattacharjee on 
February 28, 1934. They are not relying 
upon their pre-emption of a portion of the 


(1) 40 O W N 269; 165 Ind, Oas, 190: 

= 62 Penge. 9RO 356. j E 
2)48 O 605: 61 Jnd, Cas, 443; A IR 1921 Cal, - 

32 OLJ 286; 25 O W N 29 (F B), a 
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holding as enabling them to treat the” 
whole holding as having been abandoned, 
but they maintain that their right to ree 
enter accrued as soon as the last portion 
of the Lolding, which had been retained by 
their original tenant, was transferred to 
Kalipada Bhattacharjee on February 28, 
1934. They are, therefore, not relying upon 
their own purchase as giving them the 
right to re-enter, but upon the fact of 
the abandcnment of the entire holding by 
the original tenant by reason of the sale 
to Kalipada Bhattacharjee. From this 
point of view, therefore, the fact that they 
subsequently preempted the holding 
under s. 2(-F, Ben. Ten. Act, is immaterial, 
Had this been a case in which the 
plaintiffs were in fact seeking to take 
advantage of their own purchase for the 
purpose of treating the whole holding as 
having been abandoned, the question. 
would have required serious consideration 
whether the principles laid down by a Full 
Benck of this Court in Mohsenuddin v. 
Bhagaban Chandra (2), had not been applied 
somewhat too harshly against the landlord 
in Ruhini Kumar Das v., Amiruddin 
Kaviraj (3), and Sorojini Hoy v. Romesh 
Chandra (1), and it is even possible that the 
principles laid down in Mohsenuddin v. 
Bhagaban Chandra (2), might have required 
re-consideration in the light of the view: 
expressed in connection with this matter by 
a Full Bench of the Patna High Court in 
Mst, Sheorajt Kuer v. Dhani Mian (4). As 
matters stand, the only remaining question 
which requires determination is whether or’ 
not it can be said that the holding had been 
abandoned by reason of the transfer to 
Kalipada and if so, whether this aban- 
donment gave the landlords the right to re» 
enter. With reference to this matter the 
learned Advocate for the respondent places 
considerable reliance upon the first ground 
mentioned above upon which the trial 
Court dismissed the plaintiffs’ suit. Under 
the law as it stood before 1928, the two 
successive transfers of portions of the hold- 
ing to Ramjan Sarkar and Kalipada Bhat- 
tacharjee would admittedly have consti» 
tuted a complete abandonment on the 
part of the tenant which would have en- 
titled the landlords to reenter under s, 87, 
Ben. Ten, Act, subss. (1) of which is in the 
following terms: 

“Tf a raiyat of under-raiyat voluntarily abandons 


(3)350 W N 648; 137 Ind, Oas. 668; AIR 1932 
Oal. 405; Ind, Rul. (1932) Cal, 347, 

(4) 3 Pat, 1; 75 Ind, Oss, 794; AI R 1924 Pat. 1;1P 
L T402 (FB). 
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his residence without ‘notice to his landlord and 
without arranging for payment of his rent as it falls 
due, and ceases to cultivate his holding eitherby him- 
‘self or by some other person, the landlord may, at 
any time after the expiration of the agricultural year 
in which the ratyat or under-ratyat so abandons and 
ceases to cultivate, enter on the holding and let 
it re another tenant or take it into cultivation him- 
Beli, 

In this connection it was held by this 
Oourt in Prosonna Kumar De v. Ananda 
Chandra Bhattacharjee, (5), that for a land» 
lord seeking to reenter, it would not be 
necessary to prove as a fact that the holding 
had been abandoned but the abandonment 
would be a direct inference from the fact 
that the entire holding had been sold and 
possession had been given to the purchas- 
er. -It must, however, be considered whe- 
ther the landlord's right of re-entry on 
abandonmert of a holding has been cur- 
tailed by the law as it stood after the 
amendment of the Ben. Ten. Act in 1928. 
One of the most important provisiong of 
the Ben. Ten. Amendment Act (Act IV 
of 1928) was to enable an occupancy 
raiyat to transfer his holding or a share or a 
pertion thereof. The provision to this effect 
was made in s, 26-B, Ben, Ten, Act, as it 
stood after amendment which is in the 
following terms ; 

“The holding of an occupancy raiyat or share or a 
portion thereof together with the right of occupancy 
therein, shall, subject to the provisions of this Act, 
be capable of being transferred in the same man- 
ner and to the same extent as other immovable 
property.” 

The main effect of the above provision 
was to compel the landlord to recognize 
as his tenant the transferee of his former 
tenant's holding or of a portion thereof 
provided the transfer was made in accord- 
ance with the material sections of the Ben. 
Ten. Act. This new provision, however, was 
not retrospective in its purpose and could 
not therefore operate to compel the landlord 
to recognize as his tenant a person to whom 
a portion of a holding had been transferred 
before the Amendment Act of 1928 came 
into operation. Further as the right confer- 
red by s, 26-B was subject to the provisions 
of the Act, the new section did not affect 
the right of the landlord to re-enter under 
8.87 of the Act if the tenant vacated his 
holding without arranging for the payment 
of his rent as it fell due. 

In the case with which we are now dealing, 
there is no doubt that the original tenant 
Maniruddin had completely severed his 
connection with the holding and any pro- 
ceedings which might have been instituted 
by the landlord to recover the rent of the 

. (5) 30 O W N 281; 93 Ind, Oas. 86, 
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holding from him would have been infruc- 
tuous. It is true tbat, as long as Kalipada 
Bhattacharjee remainded in possession of 
ihe transferred share, it might be argued 
that he would have been liable under 
s. 146-A, Ben, Ten. Act, as aco-sbarer tenant 
in respect of the rent of the entire 
holding but there can be no doubt 
that his liability would have ceased 
as soon as his share was pre-empted 
under s. 26-F of the Act. Further, even 
if the landlord had decided not to avail 
himself of his right to preempt, the trans- 
feree tenant might have applied for a 
division of the tenancy under the second 
proviso to s. 88, Bən. Ten, Act. If such 
division had been ordered by the Oourt, 
the landlord would have been entitled mere- 
ly to recover from the transferee the rent 
due in respect of the transferred portion 
only and not rent for the entire holding, 
It cannot therefore be said that the trans- 
feree of a portion of a holding steps into 
the position of the former tenan; excepi as 
regards that portion of the holding which 
has been transferred to him. As long as 
the original tenant retains the holding or a 
portion thereof, the landlord has some secu- 
rity for the psyment of his rent, If, on the 
other hand, the orriginal tenant gevers his 
connection with the holding in a case such 
as that with which ws are now dealing the 
only -method by which the landlord can 
safeguard his interest is by pre-empting the 
portion transferred or by attempting to 
recover rent from the transferee in respect 
of the entire holding. As already pointed 
out, such a course will afford the landlord 
no guarantes that he will be able to 
recover rent for any portion of the holding 
that may have been transferred previously 
by the original tenant unless that tenant 
has made proper arrangements for the 
payment of the rent as it falls due. The 
utmost that can be said in the present 
case is that Maniruddin on severing 
his connection with the holding on 
February 28, 1934, had made arrangements 
which would safeguard the position of the 
landlord as regards the recovery of rent for 
that portion of the holding which was trans- 
ferred to Kalipada Bhattacharjee on 
February 28, 1934, but he had made no euch 
arrangement with regard to that portion 
of the tenancy which had been transferred 
to Ramjan Sarkar in September, 1928, bee 
fore the passing of the Ben. Ten. Amende 
ment Act. In this view of the case, 
Maniruddin must be treated as having 
abandoned his holding within the meaning 
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of s. 87, Ben. Ten. Act. The landlords are 
therefore entitled to re-enter and may evict 
Ramjan Sarkar from that portion of the 
holding which was transferred to him in 
September, 1928. 

Having regard to the coasiderations 
meutioned above, the decision of the lower 
Appellate Ccurt cannot be supported and 
this appeal is accordingly allowed with costs 
througoout, ‘The plaintiffs will, therefore, be 
entitled to have the suit decreed. Leave to 
appeal under cl. 15 of the Letters Patent is 
refused. 


D. Appeal allowed. 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 90 of 1939 
January 18, 1940 

Tuomas, O. J. AND ZiaUL Hasan, J. 
GAYA PRASAD AND anoTuRR—DEFENDANTS 
— APPELLANTS 
versus 
BADAL AND OTABRS—PLAINTIppg— 
; RESPONDENTS 

Oudh Laws Act (XVIII of 1876), 8. 12 (1)—Single 
Judge remanding case on ground that the trial was un- 
satisfactory due to looseness of the pleadings—Appeal 
under s. 12 (1), tf Wea—Crvil Procedure Code (Act V 
of 1908), 8. lo1, O. XLIII, r.23, as amended by Oudh 
Judicial Commisstoner's Court. 

No appeal under s, 12 (1), Oudh Oourts Act, lies 
from a remand order of the Single Judge where the 
order is not under O. XLI, r. 23, Civil P. O., but 
under inherent powers of the Oourt on account of 
the fact that the trial of the caseis considered to 
have been unsatisfacto1y due. to the looseness of the 
pleadings of the parties. 

From the mere fact that all questions arising in the 
case have not been decided, the order in question does 
not necessarily fall under O. XLI, r. 23, as amended by 
the Oudh Judicial Commissioner’s Court, An order 
of remand would fall under r. 23 only when it is 
necessitated by some question arising in the case not 
having been decided but where the remand has been 
ordered because the entire trial of the case was con- 
sidered unsatisfactory and the pleadings of the parties 
were found to be vague and indefinite, it is clearly 
a remand under the inherent powers of the Court 
and not one falling under r. 23. 180 Ind. Oas, 321 
(1), relied on. 


Misc. A. against an order of Mr. Justice 
Radha Krishna, Lucknow, dated Septem- 
ber 4, 1939. 

Mr. Siraj Husain, for the Appellants, 


Judgment.—This isan appeal purport- 
ing to be under s. 12 (1) of the Oudh Courts 
Act read with O. XLI, r. 1 (u), Oivil P. O. 
against an order of remand passed bya 
learned Judge ofthis Oourt sitting singly. 

We areof opinion that in view ol tne 
nature of the order of remand passed by 
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the learned Judge, no appeal lies. The 
remand was ordered not under O. XLI, r. 23, 
Oivil P. C. but under the inherent powers 
of the Court on account of the fact that the 
trial ofthe case was considered to have 
been unsatisfactory due tothe losseness 
of the pleadings of the parties. The learned 
Judge said : 

“On the whole I think in view of what Ihave 
said before, that this case should be tried afresh 
after allowing the parties to amend their pleadings 
and after framing proper issues arising out 
ofthe amended pleadings .” 

So far ass.12(1) of the Oudh Courts 


Act is concerned, it allows an appeal from 
any original decree or from any order 
against which an appealis permitted by 
any law for the time being in force, made 
by a single Judge of the Chief Court to a 
Bench consisting of two Judges. The 
appeal is not against any original decree 
but is from an order and under the afore» 
said section, it is necessary to see whether 
an appeal against that order is permitted 
by any law forthe time being in force, 
For this the learned Counsel for the ap- 
pellant relies on O., XLIH, r. 1 (u) which 
allows an appeal against an order under 
r. 23 of O. XLI, remanding a case where 
an appeal would lie from the decree of the 
Appeilate Court. His argument is that in 
view of the amendment made by this Oourt 
in r. 23 of O. XLI, the order in question 
must be deemed to be one under that rule. 
Order XLI, rT. 23, as amended by this Court. 


runs thus: 

“Where an Appellate Court has reversed a decrees 
and all questions arising in the case have not been 
decided, it may if itthinks fit, by order remand the 
case, and may further direct whatiszue or issues 
shall be tried in the case so remanded and shail 
send & copy of its judgment and order to the 
Court from whose decree the appeal is preferred 
with directions to readmit the suit under its 
original number inthe register of civil suits and 
proceed to determine the suit; and the evi- 
dence (ifany) recorded during the original suit. 
shall, subject to all just exceptions, be evidence 
during the trial after remand,” 


It so bappens thatin the present case 
some of the issues arising in the case: 
were not decided’ by the lower Oourt and 
this has given the learned Oounsel an ope 
portunity of arguing that the case is 
covered by r. 23 as amended by this Court, 
We do not think, however, that the mere 
fact that all questions arising in the case 
have not been decided, the order in quese’ 
tion necessarily falls under r. 23. An 
order of remand would weconsider fall 
under r. 23 only when itis necessitated by 
Some question arising in the case not 
having been decided butthis is not the 
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reason for remand in the present case, 
The remand has been ordered as noted 
before because the entire trial of the 
case was considered unsatisfactory and the 
pleadings of the parties were found to be 
vague and indefinite. It is clearly a re~ 
mand under the inherent powers of the 
Court and not one falling underr. 23. In 
the case of Umrai v. Rahim Bux (1939 
O. W. N. 246) (1) it was held by a Bench 
of this Court that whers on appeal from 
an order, an Appellate Court reverse the 
order and remands the case to the trial 
Court not on the basis that the lower Court 
had left something undecided but in 
the exercise of the inherent power of the 
Oourt, the order isnot appealable. The 
present case is, in our opinion, fully cover- 
ed by this decision. 
The appesl is, thersfore, rejected. 


D. Appeal rejected. 


(1) 1939 O W N 246;-180 Ind. Oas. 321;19390 L R 
128; 11 R O 244; A I R 1939 Oudh 197, 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No, 8 of 1939 
October 6, 1939 ' 

Tuom, O. J. AND GANGA NATH, J. 
SANKATHA PRASAD-— APPELLANT 
VETSUS 
Mst. RUKHMANI AND oragrs— 

RESPONDENTS 

Pre-emption—Sutt for, against vendee who is 
benamidar for person having prior right, if lies— 
Duty of Courtin such case, 

The pre-emption against a vendee who is 4a 
benamidar for a person who has a prior right of 
pre-emption to the plaintiff does not lie. It is the 
duty of the Court in such a suit to discover who 
is the real purchaser, i. e., who takes the proprie- 
tary and beneficial interest under the sale. 106 
Ind. Cas. 539 (1), not followed, S. A. No. 1173 of 
10, 8 Ind. Oas. 527 (2) and 49 Ind, Oas, 1 (3), re- 
ied on. 


L, P. A. against the judgment of Iqbal 
Ahmad, J., reported in 179 Ind. Cas. 648. 


Mr. Ram Nama Prasad, for the Appellant. 
Mr. G. S. Pathak, for the Respondents. 


Thom, GC. J.—This is a plaintiff's appeal 
and arises out of a pre-emption suit. The 
suit was dismissed by the learned Munsif 
whose decision was confirmed by the 
lower Appellate Oourt, The second appeal 
in this Court was dismissed and it is 
against that order of dismissal that the 
present appeal has been filed. The main 
question in issue between the parties is as 
to whether a pre-emption will lie in the 
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ease of a sale in which the ostensible 
vendee is a benamidar for a coesharer. 
The learned Single Judge has held that 
the question for decision in such a case is, 
who is the real purchaser of the property 
which the plaintiff desires to preempt? If 
the real purchaser is a cosharer who has 
a priorright of preemption, the piaintiff’s 
claim must fail. Benuimi transactions as 
the learned Single Judge has pointed 
out are recognized by the law of this 
country and there is no authority beyond 
the decision in Manzur Ali v. Sultan (1) 
for the proposition that the Court is not 
entitled to look behind the sale-deed but 
must assume that the vendee is the person 
mentioned in the deed. In an unreported 
case, S.A. N. 1173 of 1908, a Bench of 
this Court held that a suit for pre-emption 
did not lie against a vendee who was a 
mere benamicar fcra purchaser who had 
a prior right of pre-emption to the plaintiff, 
This decision was followed by Harsaran 
v. Dilraji, d Ind. Cas. 527 (2). Upon a con- 
sideration of these authorities and on 
general principles, we are of the opinion 
that the pre-emption against a vendee 
whois a benamidar for a person who has 
a prior right of pre-emption tn the plaintiff 
does not lie. It is the duty cf tke Court 
in such a suit to discover who is the real 
purchaser, i, e. who takes the proprietary 
and beneficial interest under the sale. As 
pointed out in the decision of the Privy 
Council in Gur Narayan v. Shes Lal (3), 
“the benamidar may have no beneficial interest in 


the property or business standing in his name but 
he represents in fact the real owner and is in the 


- legal position of such representative.” 


In the present sult the vendees under 
the sale deed represent the real owner; the 
real owner is a cosharer against whom 
ihe plaintiff has no right of pre-emption. 
The plaintifi’s suit therefore must fail. ‘here 
is no force in this appeal; the appeal is 
accordingly dismissed with costs. 


D. Appeal dismissed. 


(1) A I R 1927 Oudh 509; 106 Ind, Cas, 539; 4 O 
WN 952, 

(2) 8 Ind. Oas, 527, 

(3) AIR 1918 PC 110; 49 Ind, Oas, 1; 46 I A 1; 46 
0566: 17 A L J 66; 36 M L J 68; 9 L W 335; 280 W 
N 521;1 U P LR(PO) 1@ Oh 
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PATNA HIGH COURT 
Special Bench 
- Civil Revision No. 685 of 1938 
December 14, 1939 
Hakeigs, O. J.. DAAVLE AND 
MANOHAR LALL, JJ. 
JAGARNATH LALL—PETITIONER 
versus 
LAND ACQUISLiION DEPUTY 
COLLECTOR, PATNA—Oppeosits Parry. 

Civil Procedure Code (Act V of 1908), s. 115—Collec- 
tor making or refusing to make reference under s. 18, 
Land Acquisition Act (I of 1894), whether Court sub- 
ordinate to High Court —Power of High Court to 
revise such order — Land acquisition proceeding till 
the making of award, nature of — Land Acquisition 
Act (I of 1894), ss, 49, Proviso 2, 18 (1) — Collector 
must refer question to Court, when called upon —Ap- 
plication within time and not barred by proviso 2 to 
8, 31— Collector cannot refuse to refer matter 
He ground that objections to award were not bons 
fide. 

It does not follow that High Court has revisional 
jurisdiction merely because an order is one made 
judicially; consequently the mere fact thatthe Land 
Acquisition Deputy Uollector might have been acting 
judicially gives the High Oourt no right whatsoever 
to interfere under s. 115, Civil P. O. Such power of 
interference isonly given in cases of orders made by 
Oourts subordinate to the High Court. Further, the 
fact that the petitioner may have no remedy unless 
revision lies is also no ground for holding that High 
Court can interfere in its revisional ‘jurisdiction. 
This jurisdiction is strictly limited to cases falling 
within s. 115, Civil P. O. Even assuming that the Ool- 
lector acts judicially in making or declining to make 
a reference under s. lš of the Land Acquisition Act, 
it is extremely doubtful’ whether hecan be regarded 
asa Oourt, Evenif he isa Oourt, it is clear that 
he is not a Court subordinate to the High Court. 
The Land Acquisition Collector is not subject to 
the appellate jurisdiction of the High Court, and the 
High Court has no power whatsoever over him. The 
High Court, therefore, has no power under s. 115, 
Oivil P. O., to revise the order of the Collector making 
or refusing to make reference to Oourt under s. 18, 
Land Acquisition Act. 39 Ind, Oas. 650 (2), Over- 
ruled, Administrator-General of Bengal v. Land 
Acquisition Collector 24 Parganas (3), 13 Ind. Oas. 
470 (4), and 153 Ind. Cas. 938 (5), dissented 
from. (p. 564, col. 1.) 

(Oase-law relied on.) 

Land acquisition proceedings up to the time when 
the award is made are administrative proceedings and 
not judicial proceedings. Ezra v. Secretary of State 
(1), relied on, (p. 561, col. 1.] 

Proviso 2 to 8. 49 like s. 18 gives the Collector no 
alternative but to refer the question tothe Court if he 
is called upon to do so. 

The wording of s. 18 (1), Land Acquisition Act, 
leaves the Collector no alternative but to refer the 
matter if the application is made within the periods 
prescribed by the section and-is not -barred- by 
proviso 2 to as; 3l ofthe Act. It follows, therefore, that 


‘the Land Acquisition Deputy Oollector of Patna has 


no right whatsoever to refuse to refer the matter on 
the ground that the objections were not bona fide and 
were frivolous, {p. 560, col, 2.] 


O. R. from an order of the Land Acquisi- 
tion Deputy Oollector, Patna, dated 
August 2, 1938. 
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Mr. T. N. Sahai, for the Petitioner. 


The Advocate-General and Government 
Pleader, for the Opposite Party. 


Harrles, C. J.—This is a petition for 
revision of an order passed “by the Land 
Acquisition Deputy Collector of Patna re- 
fusing to refer an objection to an award for 
determination by the Civil Court. The case 
first came before Wort, J., who. owing to a 
conflict of authority, referred it toa Divi- 
sion Bench. A Bench, consisting of James 
and Ohatterji, JJ., referred the case to the 
Chief Justice with a recommendation that 
it should be heard by a lager Bench. 
Accordingly the case has been argued before 
this Special Bench. Proceedings for the 
compulsory acquisition of certain land in 
the Patna District took place before the 
Land Acquistion Deputy Ocllector of Patna, 
who was authorized to exercise the powers 
of the Collector, and in due course, he made 
his award under s. 11, Land Acquisition — 
Act (Act I of 1894). By his award he 
awarded to the tenant a sum of 
Rs. 4,917-12-0, to the proprietors a sum of 
Rs, 93-12-0 and to the tenure-holers Rs, 452. 
The present petitioner, who held a four 
annas stare in the tenure, objected to the 
award and claimed a reference to the Oivil 
Court. The Land Acquisition Deputy Ool- 
lector was of opinion that‘the objections 
of the petitioner were frivolous and were 
made with a view to harass the tenant. He 


declined to refer the matter to the Civil 


Oourt : hence the present application for 
revision. Section 18, Land Acquisition Act, 
1894, provides that 

“any person interested who has not accepted the 
award may, by written application to the Oollec- 
tor, require that the matter be referred by the 
Collector for the determination of the Court, whe- 
ther his objection be to the measurement of the 
land, the amount: of the compensation, the persons 
to whom ‘it is payable, or the apportionment of th 
compensation among the persons interested.” 


The application must state the grounds 
upon which the objection to the award is 
taken, and provided the objection is within 
time, the Collector must refer the matter 
to the Oivil Court, In my view, the wording 
of s. 18 (1) leaves the Oollector no alterna- 
tive but to refer the matter if the applica- 
tion is made within the periods prescribed 
by the section and is not barred by proviso 
2 to 8s, 3l of the Act. It follows, there- 
fore, that the Land Acquisition Daputy Col- 
lector of Patna had no right whatsoever to 
refuse to refer the matter on the ground 
that the objections were not bona fide and 
were frivolous. It isto be observed that 
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T. 107 of the Executive Instructions issued 
by the Board of Revenue for this Province 
for the guidance of the Collectors, makes it 
clear that a reference to the Court, on receipt 
of an application under s. 18, is obligatory, 
unless the application is barred by the pro- 
visos to s.18 cr by proviso 2 to s. 31. 
However, in spite of the proviso of the 
Act and this instruction the Deputy Ool- 
lector declined to make a reference. It has 
been urged on behalf of the petitioner that 
this Court has power to revise the order of 
the Deputy Collector and to order him’ to 
refer the matter to the Civil Court. It is 
now conceded that if tre Oourt has such a 
_ power, such must be under s. 115, Civil 
P. ©., as this Court has no longer any 
poweraggf superintendence, which it previ- 
cusly possessed under s. 10/, Govt. of India 
Act, 1915, Section 115, Civil P. C., provides 


that: 

“the High Court may call for the record of any case 
which has been decided by any Court subordinate 
such High Court and in which no appeal lies 

ereto,....." 


From the wording of the section, it is 
clear that the High Oourt possesses revi- 
sional powers only in matters decided by a 
Court which is subordinate to the High 
Court. Before this Court can interfere in 
the present case, it must be established 
that the rejection of the application for 
reference to the Civil Court was made by the 
Land Acquisition Deputy Collector as a Court, 
and as a Court subordinate to this Court. 
There can now beno doubt that land ace 


quisition proceedings up to the time when 


the award is made are administrative pro- 
ceedings and not judicial proceedings. This 
has been clearly laid down by their Lord- 
ships of the Privy Council in Ezra v, 
Secretary of State (1). In that case their 
Lordships held that the inquiry by the Land 
Acquisition Uollector as to the value of land 
and the amount of compensation to be paid 
for its acquisition, resulting in the award, 
is an administrative, and not a judicial pro- 
ceeding. Ifthe owner ofthe land desired 
a judicial ascertainment of the value of the 
land, he could require the matter to be ree 
ferred by the Collector to the Court for 
determination. As the proceedings before 
the QOollector were not judicial, the latter 
was not limited to the evidence taken before 
him, but was entitled to avail himself of 
information supplied him without the knowe 
ledge of the ower of the land, and not dis- 


(1) 32 O 6035; 90 W N 454,32 I A932 ALJ 
71; 7 Bom. L R 422; 1 O L J 227; 8 Sar. 779 
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closed at the inquiry. At p. 6294 Lord 
Robertson, who delivered the judgment of 
tbe Board observed: ; 

“When the sections relating to this matter are 
read together, it will be found that the proceed- 
logs resulting in this ‘award’ are administrative 
and not judicial; that the ‘award’ in which the 
inquiry results is merely a decision (binding only 
on the Collector) as to what sum shall be tendered 
to the owner of the lands; and that, ifa judicial 
ascertainment of value is desired by the owner, he 
can obtain it by requiring the matter to be re- 
ferred by the QOollector to the Court. The sections 
directly relevant (besides the 9th already set out) 
are the llth, l2th, 13th, 14th, Lith and 18th, These 
sections, and the question as a whole, are very 
satiafactorily discussed in the judgment under 
appeal, and their Lordships do not think it necessary 
to repeat the reasoning.” 

It will be observed that Lord Robertson 
cites s. 18 of the Act as one of the sections 
which makes it clear that the proceedings 
before the Collector, at least up to the mak- 
ing of the award, are administrative and not 
judicial. It follows, therefore, that the Land 
Acquisition Deputy Collector in this case 
was certainly not a Oourt up until the time 
he made his award; and Lord Robertson's 
observations seem to suggest that he was 
not acting as a Court in these proceedings 
under s. 13 of the Act. It has, however, been 
held by a Bench of this Court in Saraswati : 
Pathack v. Land Acquisition Deputy Cole 
lector of Champaran (2), that the Land 
Acquisition Deputy Collector is acting as a 
Oourt subordinate to this Court in refusing 
to refer to the Civil Court a question under 
proviso 2 to sub-s, (1) of s. 49, Land 
Acquisition Act. Proviso 2 tos. 49is in 
these terms : ; 

“Provided also that, if any question shall arise as" 
to whether any land proposed to be taken under 
this Act does or does not form part of a house, 
manufactory or building within the meaning of 
this section, the Oollector shall refer the deter- 
mination of such question to the Oourt, and shall 
not take possession of such land until after the 
question has been determined.” | 

This proviso likes, 18 gives the (Oollec- 
tor no alternative but to refer the question 
to the Court if ne is called upon to do so. In 
Saraswati Pathack v, Land Acquisition 
Deputy Collector of Champaran (2) the 
Deputy Collector refused to make the re- 
ference, and a Bench of this Court cone, 
sisting of Ohapman and Roe, JJ., held that 
this Gourt could intertere in revision 
and directa reference. [t has been urged 
that the Court had no jurisdiction to inter- 
fere, but the Bench was of opinion that 
tae reference to the Oivil Oourt was the 


(2)2 P L J 201; 39 Ind, Cas. 650; AI R 1917 Pat, 
176 
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first step in a judicial proceeding and that 
the act of making a reference or refusing 
to make a reference was a judicial act 
which gave the Court jurisdiction to inter- 
lere, Reliance wus placed on two earlier 
cases of the Calcutta High Court to which 
I shall refer later. This case is certainly an 
authority for the proposition that the Court 
has jurisdiction in thé present case to 
interfere and to refer the petitioner's objec 
tions for a determination by the Court. 
No reasons, however, are given in the judg- 
ment as to why the Court came to the con- 
clusion that the Land Acquisition Deputy 
Oollector was a Court subordinate to this 
Court. All that Chapman, J., held was that 
in making a reference or in refusing to 
make a reference the Land Acquisition 
Deputy Collector was acting judicially and 
he assumed that if such was the case, this 
Court could interfere in revision. The 
learned Judge did not consider whether the 
Land Acquisition Deputy Oollector, even if 
he was a Court, was a Court subordinate to 
this Court. The judgment assumes what 
this Court is Dow called upon to decide, It 
has been urged on behalf of the opposite 
party that this case was wrongly decided. 
The point had been before the Oalcutta 
High Court on at least two previous occa- 
sions. In Administrator General of Bengal 
v. Land Acquisition Collector, 24°-Paryganas 
(3) a Bench held that in rejecting an ap- 
plication under s8. 13, cl. (1), Land Acquisi- 
tion Act, asking for a reference to the Vivil 
Court, the Collector acted judicially, and 
his order was subject to revision by the 
High Court, From the judgment it is not 
clear whetber the Bench held that the Oourt 
had power under its revisional jurisdiction 
or under its power of superintendence, At 
p. 2io* the learned Judges observed: 

“The next question which arises is whether this 
Court has jurisdiction under s. 622 (now 115) Civil 
P, O., or se. 15 of 24 & 25 Victoria, O. 104 to inter- 
fere. It is admitted that up to and including the 
time of making his award, the Uollector was in no 
sense & judicial officer and that the proceedings 
before him were not judicial proceedings, Ezra v. 
Secretary of State (1), and however irregular his 
proceedings were, we cannot interfere with his 
award made under s. 11 of the Act, 

But when an application is made tothe Collector 
requiring him to refer the matter to the Oivil Uourt, 
the Oollector may have to determine and, it seems 
to us, determine judicially, whether the person mak- 
ing the application was represented or not when 
the award was made, or whether a notice had been 
served upon the applicant under s. 1412) and what 
period of limitation applies and whether the ap- 


plication is under the circumstances made within 
time. The Collector’s functions under Part 3 of the 


(3) 120 W N 241. 
*Page of 12 O W N.—{kd.| 
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Act are clearly distinguishable from those under 
Part 2. Part 3 of the Act relates to proceedings in 
Court. In our opinion, the Collector in rejecting the 
application was a Oourt and acting judicially and 
his order is subject to revision by this Court.” To 
hold otherwise would be to give finality to an award 
under ‘s. 11 even in cases in which the Uollector 
acts irregularly and contrary to law and then refuses 
on insuficient grounds to make a reference under 
Part 3 of the Act, The party aggrieved may ba left 


without remedy which is implied by a judicial trial 
before the Judge.” 


In this case also the learned Judges give 
no reasons for holding that the Collector, if 
a Court atall, was a Oourt subordinate to 
the High Court. Once they came to the 
conclusion to the Collector acting under 
8.18 was acting judicially, it was assumed 
that he was a Oourt subordinate to the 
High Oourt. It is clear that all Courts are 
not subordinate to the High Court, For 
example, Revenue Courts are subordinate 
to the Board of Revenue, and this Court has 
no power whatsoever to revise any orders 
passed by them, yet they act judicially, In 
my view it in no way follows toat this 
Court has revisional jurisdiction merely 
because an order is one made jndicial- 
ly. Tue case in Administrator General 
of Bengal v. Land Acquisition Col- 
lector, 24 Parganas (3) was followed 
in Krishna Das v. Land Acquisition 
Collector of Pabna (4) in which it was’ 
held that where a Land Acquisition Col- 
lector refused to make a reterence to the 
Oivil Court under s. 49, Land Acquisition 
Act, the High Court in revision could set 
aside his proceedings subsequent to the 
refusal and directed the Collector to proceed 
according to law, From. the judgment in 
this case it is not clear whether the learned 
Judges held that the power to interfere 
was under the Civil P. O. or not. They 
propounded the question which they had to 
decide in these words: 

“The first question that arises upon this rule is 


whether the Land Acquisition Deputy Oollector is 
subject to the extraordinary jurisdiction of this 


Court.” 


They held, following the earlier case to 
which I have referred, that the Oourt had 
power to interfere. In this case, as well as 
in the earlier Oalcutta case, tue learned 
Judges felt themselves compelled to inter- 
fere because if they did not do so, the 
petitioner would be left with no remedy 
whatsoever. The same question again arose 
in Leath Lilies Joseph Solomon v. H. È. 
Stork (5) in which it was held that the 


High Uourt had power to revise an order 
(4) 16 O W N 327; 13 Ind, Uas, 470; 16 O LJ 


165. 
(5) 61 O 1041; 183 Ind. Cas, 938: A I R 1934 Oal, 
708, 60 O L J 184; äs O WN 844, 7 RO 411, 
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of the Land Acquisition Collector refusing 
to refer a case to the Civil Court under 
Ss. 18, Land Acquisition Act. In this case 
the learned Judges had no doubt that 
the Collector, in refusing to make a refer- 
ence under s, lö, was acting judicially, but 
they had some doubt as to wkether the 
Court had power tointerfere with such an 
order under s. 115, Civil P. ©. At p. 1043* 
the learned Judges observed : 

“There can be no question that the act of the 
Oollector in refusing to make a reference under 
8. 18, Land Acquisition Act, is a judicial act. The 
petition for & reference corresponds to the plaint 
in a suit. It initiates judicial proceedings in the 
Land Acquisition Uourt, which, by virtue of e. 54, 
Land Acquisition Act, is a Court subordinate to the 
High Court, and the petition for reference is 
practically a part of those proceedings. Though, 
therefore technically s. 115, Civil P. O., may not 
be applicable, it was hardly the intention of the 
Legislature that there should be no remedy against 
the wrongful rejection of an application for re- 
ference. It may be noted in this connection that no 
relief under s. 45, Specific Relief Act, could be 
obtained outside the jurisdicticn of the Chartered 
High Oourts, In thése circumstances and in view 
of the previous rulings of this Court........we will 
not decide against the petitioner on the preliminary 
point.” 

From these observations it is clear that 


the Bench decided that they must interfere 


because there was no other remedy. They 
clearly doubted whether they had power to 
interfere under the trevisional jurisdiction 
and only -interfered because of the earlier 
decisions, which had held that the Court 
could revise such orders. In arecent Bench 
decision of the Oalcutta Hight Court a 
dierent view has been taken. In Gopinath 
Shah V. First Land Acquisition Collector, 
Calcutta (6) a Bench held that assuming 
that a Land Acquisition Collector when 
acting under 5 lò, Land Acquisition Act, 
is a Court, he is not a Court subordinate 
to the High Uourt. Oonsequently, the High 
Court has no power to interfere under 
B. 115, of the Uivil P. O., with an order 
made under s. 18, Land Acquisition Act, 
by a Oollector, It will be seen, therefore, 
that the view of the Calcutta High Court 
has not been consistent, and the latest 
decision of that Court strongly supports the 
view that the High Qourt nas no jurisdic- 
tion to interfere in revision with orders 
passed under s. 18, Land Acquisition Act. 
ihe view expressed in tois latest Oalcutta 
Case 1s similar to that taken by a number 
of otner Hign Oourts, In Abdul Sattar 
Sahib v. Special Deputy Collector, Vizagapa- 
(6) 42 O W N 212; 177 Ind. Cas. 666; AIR 1938 Cal. 
250; 11 RO 204, - 
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tam (7) a Full Bench held that the High 
Court had no power under s. 115, Civil 
P. O. or under s 107, Govt. of India Act, 
to revise the order of a Oollector, acting 
under the provisions of the Land Acquisi- 
tion Act, refusing to make a reference to 
the Court under s. 18 in a matter upon 
which he had passed an award. The Full 
Bench further held that though the Collector 
in refusing to refer the matter was acting 
“judicially,” it was doubtful whether he 
was acting as a “Court” and he was certain» 
ly not a Oourt subordinate to the High 
Court within s. 115, Civil P. 0O. 

The same view was taken by a Full Bench 
of the Allahabad High Court in Bhajani 
Lal v. Secretary of State (8). The Fall 
Bench held that a Collector, in making or 
refusing to make a reference under s. 18, 
Lana Acquisition Act, actsin an administra- 
tive capacity and not judicially, and even 
if it were held that the Collector in this 
matter acted judicially, he was not a Court, 
and certainly not a Court subordinate to 
the High Uourt. The High Courts of Bombay, 
Lahore and Rangoon have also held that a 
Collector, acling under s. 18, Land Acquisi- 
tion Act, is not a Oourt subordinate to the 
High Court; see Balkrishna Daji v. Col- 
lector, Bombay Suburban (9), Mushtaq Ali 
v. Secretary of State (10) and M., H. Mayet 
v. Land Acquisition Collector, Myinagyan 
(11), In my judgment the view expressed 
in the Full Bench cases of the Madras and 
Allahabad High Courts is the correct one, 
Even assuming the Oollector acts judicially 
in making or declining to make a reference 
under s. 18 of the Act, it is extremely 
doubtful whether he can beregarded as a 
Court. Even if he is a Court, it is, in my 
view, Clear that he is not a Court subordinate 
to the High Court. The Land Acquisition 
Oollector is not subject to the appellate 
jurisdiction of tha High Court, and the 
High Court has no power whatsoever over 
him. Section ð cf the Act empowers the 
Provincial Govt. to make ru'es consistent 
with the Act for the guidance of officers in 
all matters connected with its enforcement, 
and may from time to time alter and add 

(7) 47 M 357; 84 Ind. Oas. 616; A I R 192: Mad, 
449: 46 M L J 209; (1924) M W N 224; 19 L W 445; 34 


M LT 18 (FB). 

(8) 54 A Vosa. 141 Ind. Ons, 587; A I R1932 All, 
£63; (1932) A L J 769; Ind. Rul. (1933) All, 68 
FB 


47 B 699; 73 Ind, Oas, 354; A I R1923 Bom, 290; 


20 Bom. L R 398. 

(10) A I R 1930 Lah, 242; 127 Ind. Oas. 711; 91 PL R 
158; Ind, Rul. (1930) Lah. 871. 

(11) A I R 1934 Rang. 118; $150 Ind. Oas, 1049; 12 R 
275; 7 R Rang. 30, 
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to the rules made. Certain executive 
instructions have been issued by the Board 
of Revenue, Bihar and Orissa, and these 
instructions deal with the duty of Land 
Acquisition C llectors in dealing with re- 
ferences under ss, 18 and 49: sea paras, 106, 
107 and 110 of the Executive Instructions 
of the Board of Revenue. It appears to 
me that the Land Acquisition Deputy 
Collector in this case, if he was a Oourt 
at all, was a Court subordinate not to the 
High Court but to the Board of Revenue. 
The latter certainly had powers of super- 
intendence which this Court does not 
possess. 

In my view the mere fact that the Land 
Acquisition Deputy Collector might have 
been acting judicially gives this Court no 
right whateoever to interfere under s. 119, 
Civil P. O. Such power of interference is 
Only given in cases of orders made by Courts 
subordinate to the High Court. Further, 
the fact that the patitioner may have no 
remedy unless revision lies is also no ground 
for holding that this Oourt can interfere in 
its revisicnal jurisdiction. This jurisdiction 
is strictly limited to cases falling within 
s. 115, Oivil P. O, Itis unfortunate that 
this Oourt has no power to interfere, but 
the absence of a remedy isa matter for 
Legislature and not forthe Court. This 
Court cannot legis!ate in order to give the 
petitioner a remedy. In my view, therefore, 
the case in Saraswati Pathack v. Land 
Acquisition Deputy Collector of Champaran 
(2) was wrongly decided and must now be 
regarded as overruled. For the reasons 
which | have given, I am satisfied that this 
Oourt has no jurisdiction torevise the order 
passed by the Land Acquisition Deputy 
Oollector, and therefore this application 
must fail. I would accordingly discharge 
the Rule. In the spécial circumstances of 
this case, I would make no order as to 
costs. 


Dhavle, J.—I agree. 
Manohar Lail, J.—I agree. 


D. Rule discharged. 
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Alluvion and diluvion — Accretion—Land subject 
to fluvial action of river— Lawas to ownership, 
stated — Evidence — Treatment of —Duty of Court— 
Admissitons—Value of, as evidence— Points to be con- 
sidered—Uvidence Act (I of 1872), 8. 41—Court having 
before it only judgment without record of case—It 
cannot review finding therein and arrive at different 
conclusion—Custom—Proof of—Value of decrees as 
evidence — Limitation Act (IX of 1903’, Are. 142— 
Suit for possession of land subject to fluvial action of 
river—Plaintiff admitting discontinuance of posses- . 
ston —Art, 144, applies—Plaintiff to prove possession 
within 12 years — Presumption us to his possession 
during time land wus unfit for actual possession— 
Civil Procedure Code (Act V of 1908), O. XLI,r. 4, 
0. KALI, r.4—Suit and decree appealed from pro- 
ceeding on ground common to all plaintiffs—Death of 
one of them — Effect — Defendant dying during pen- 
dency of suit leaving father, brothers and widow— 
Father not karta of family brought on record and not 
widow — Representation held defective—Adverse posses- 
ston—Requirements of. 

The law where the lands are subject to the fluvial 
action of a river, is that if the land ia dispute is 
identifiable with reference to its physical features, 
land marks or by measurement, it should be deemed 
to continue to belong tothe former owner, whether its 
transfer from one side of the riverto the other was 
by asudden change in the course of the river or was 
the result of the river gradually receding on one side 
and throwing up land on the other, unless a custom 
to the contrary isestablished. The burden of proving 
custom liesonthe party who claims the land by 
accretion, 101 Ind, Uas. l (1) and 152 Ind. Oas, 708 
(2), relied on, (p. 566, col, 2,| 

The evidence should be considered as a whole and 
the findings should depend upon the cumulative ` 
effect ofthe entireevidence, Wheres Judge con- 
siders evidence produced by one party and records a 
definite finding before considering the evidence 
relied on by the other party, his treatment of the evi- 
dence is objectionable, 

The value of admissions must depend upon the 
circumstances in which they were made, and possible 
motives for incorrect statements by interested parties 
should not be ignored. The nature of ths facts ad- 
mitted isalso a material point to be considered. Lf 
the fact admitted 16 one within the personal know- 
ledge of the party admitting, and there is no evidence 
of convincing explanation forthcoming, its value is 
Considerable. If, on the other hand, the fact admitted 
is an inference from evidence and circumstances, the 
weight of admission may be very little. A general 
allegation by an interested party as to the existence 
or non-existence of a custom is his conclusion of a 
mixed question of law aud fact, [p. 563, col. L] 
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While it is open to a Court to give little weight to 
a Judgment, on the ground that, ou the face of it, the 
conclusion was not justified, it is obviously difficult 
fora Oourt, which has only the judgment before it, to 
review the finding arrived at therein and to arrive at 
8 different conclusion in the absence of the reoord of 
that case. [p. £ 67, col. 2J : 

e best proof of a custom i the circumstances in 
which it has been acted on and documentary evidence 
thatit has been in force. Tho. decrees in previous 
suits are the best evidence of instances in which the 
right was recognized, They are, thé most satisfac- 
tory evidence, because they are the result of deci- 
sions in caseain which one party alleged the custcm 
andthe other denied it. Section 13, Evi. Act, 
makes admissible particular instances in which the 
custom was claimed, recognized, or exercised, orin 
which its exercise was disputed, aseerted or departed 
from. Ordinarily,and in the absence of special 
circumstances, a judicial decision in recognitionor 
denial of a custom is good evidence in proof thereof. 
There may be cases in which the judicial decision 
relating toa custom may not beof great value: but 
where it was arrived atin a well-contested case in 
which there is no reason to suppose that the parties 
could not, or did not, produce all evidence available 
to them, the value of the decree as a Piece of evidence 
is great, Lachhman v. Akhap ( 3) aud Gurdayal Mal 
V. Jhundu Mal (4), relied on. {p. 568, col, 2.) 


Where in a suit for possession of land subject to 
fluvial action of a river, the plaintiffs admit dis- 
continuance of their possession, Art. 142, Lim. Act, 
prima facie applies to the case and the plaintiffs 
must show that they were in possession of the land 
in dispute within 19 years before the institution of 
the suit. In such a case the plaintiffs’ possession is 
to be presumed during the time the land was unfit for 
actual possession, either because it was under water 
or because it was no more than a sandy tract unfit 
for any use. In recording a finding on the question 
of limitation, this aspect of the case should not be 
lost sight of, In establishing their own possession 
within limitation, the , plaintiffs can show.that the 
defendants’ actual possession was not continuous 
for 12 years: and if they succeed in establishing such 
a state of possession, their own possession, during 
the interval when the defendants were not in posses- 
sion, should be presumed. LP. 570, col. 2.) 


Where thé suit has proceeded on’ a eommon ground 
as contemplated by O. XLI, r. 4, Civil P. C., and the 
decree appealed from also proceeds onthe same com- 
mon ground, anyone of the plaintiffs may appeal 
from the whole decree and the Appellate Court may 
reverse or vary the decree in favour of all 
the plaintiffs. The death therefore of any of the 
plaintiffs has no effect uvlesa it can be shown that his 
interest is separable from the interest of the surviving 
plaintiffs-appeJlants, 115 Ind. Cas. 785 (5)and 176 
Ind. Oas. 91 (6), relied on. 


Where during the pendency of a suit one of the 
défendants dies leaving surviving his father, two 
brothers, widow and a daughter, and his father who 
is not a karta of the joint family is brought on the 
record and not,his widow, the representation ig 
defective and the suit abates. against the legal repre- 
sentative of the décéasad defendant. 

The classical requirement in the case of adverse 
possession is that the possession should be nec-vi:nec 
clam nec precario. The possession ‘required must be 
adequate in continuity, in publicity and in extent 
toshow that it is possession adverse to the com- 
petitor. [p. 574, col. 1.) 
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F. A. from the decision of the Additional 
Oivil Judge, Ballia, dated February 24, 
1930. 


Messrs. P, L, Banerji, Mansur Alam and 
S. B. L. Gaur, for the Appellants. 


Sir Syed Wazir Hasan and Messrs. Shiva 
Prasad Sinha, Baleshwari Prasad, Mushtag 
Ahmad, Janki Prasad, Jwala Prasad 
Bhargava, K.N. Sinha and K.N. Pandey, 
for the Respondents. 


Order of Remand 


Niamat Ullah, J.—This and the connec? 
ted F. A. No. 369 of 1931 arise out of two 
suits instituted by the appellants in the 
Oourtiof the Additional Subordinate Judge, 
Ballia, for possession of two tracts of land 
which were the subject of fluvial action of 
the river Sarju, The plaintiffs and the 
defendants second party are the zamindars 
of village Bansthana, which lies on the 
south of the river Sarju (which should not 
be confused with the well-known river Sarju 
or Ghagra) in the district of Ballia. “The 
defendants first party in the suit giving 
rise tothis appeal are the zamindars and 
tenants of village Sagarpali, whic lies 
to the north of that river. In the suit which 
gave rise to F. A, No. 369 of 1931 the 
plaintiffs and the defendants second pariy 
are the sime; but defendants first party are 
the zamindars and tenants of village 
Baghaji also lying on the north of the river, 
The plaintiffs claim 68 bighas odd against 
the proprietors of village Sagarpali. These 
are specified in list (e) appended to the 
plaint. In the other suit they claimed 18 
bighas odd against the proprietors of Village 
Bagheji. In both suits t.e allegations are 
thasame. It is alleged that the lands in 
dispute formed part of the plaintiffs Village 
Binsthana, and that in 1916 the river 
changed its course receding to the south 
with the result that the lands in dispute 
were transferred from the south to the 
north of the river. Lists ‘a@) and (b) in the 
plaints of both thesuits give the numberg 
of village Bansthana before they became the 
subject of fluvial action of the river, while 
list (c) gives the present numbers which 
were assigned when the plots were treated 
as parts of the villages Sagarpali and 
Bagheji. , The only difference between the 
plots mentioned in lists (a) and (b) is that 
the latter are said to be under water, while 
the former are dry. In anticipation of the 
defence it was alleged in the plaint that 
the deep stream rule did not apply to the 
riparian villages in question. 
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Both the suits were contested by the 
defendants first party on identical grounds. 
Their principal pleas were that there was an 
immemorial custom under which the village 
Bansthana on the south and the villages 
Sagarpsli and Bagheji on the north extend- 
ed up to the midstream, wherever it 
- might be, sothatif by fluvial action Jand 
was transferred frcm one side to the other, 
it must ‘belong to the village to which it 
accreted and whic must extend up to the 
midstream. Briefly stated, the defence is 
that midstream is the constant boundary 


between the plaintiffs’ village and 
those of tbe defendants, whatever 
changes, sudden or gradual, may take 


. place in the flow of the river. It was 
also pleaded that the land in dispute 
formed part of the defendants’ villages in 
1197 Fasli (1790 A D., and continued to 
be part thereof till 1289-Faslt (1881-82 
A.D), and that if some time or other the 
lands were numbered in the village Bans- 
thana but subsequently re-appeared on the 
defendants’ side, the latter’s right was 
not affected. It was denied by the defen- 
dants that any land was transferred from 
north to south in 1916 asis alleged by the 
plaintiffs. Whatever land was transferred 
from the south to the north was due, accord- 
ing to the defendante, to gradual and 
imperceptible action cf the river towards 
the south. Apparently this was intended 
to bean alternative defence, based on the 
view which prevailed till recently, that 
where land is added by the gradual and 
‘imperceptible action of a river, it belongs 
to tke proprietors of that village to which 
it accretes, even though the land is 
identifiable by careful measnrement, 
Limitation and adverse possession were also 
pleaded by the defendants. On the above 
‘pleas the lower Court framed the following 
issues : 

(1) Whether the custom exists, as alleged in 
para. 4 of the plaint, that the change of the river 
effects no change in the ownership, or whether the 
custom of dkara dhura exists, as alleged by the 
defendants? 

(2) If the latter, had the land in dispute been sud- 
denly cut away by a sudden change of the river or 
had the land appeared by slow and gradual accre- 
tion, and what ig its effect on the rights of the 
parties ? 

(4) Wasthe land in suit, or any portion of it part 
ofthe village Sagarpali, which by the change of the 
course of the river Sarju had gone towards Bansthana 
and again re-appeared towards Sagarpali ? 

(4) Has the river Sarju been the constant boundary 
between the two villages Sagarpali and Bansthana 
and between Bagheji and Bansthana? 

(5) Is the suit barred by limitation under Arte. 142 
and 144? 

(6) Is the suit barred by estoppe] ? 
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(7) Ia the suit bad for non-joinder or misjoinder of 
parties? -> 

IR) Are the plaintiffs entitled to possession ag in 
relief A and declaration as in relief B, and means 
profits, and ifso, to how much and against which of 
the defendants? 

The lower Court found against the plain- 
tiffa on all the issues noted above and 
dismissed the suit. The most important 
issue to which the major part of its judge 
ment is devoted is the one relating to the 
engtom set up bv the defendants. It will 
be seen that issue No. 4 18 covered hv 
issue No. 1. The lower Conrt has recorded 
no senarate finding on issue No.4 and 
should be taken to have dealt with both 
the issues together. We provose to do the 
same. The law on the subject has been 
restated by their Lordahips of the Privy 
Council in Maharaja of Dumraon. vw. Secre- 
tary of State (1). A Bench of thia Court 
has interpreted it in Sri Krishna Dutt v, 
Ahmadi Bibi (2) The view accepted on 
these cases is that, if the land in dispute 
is identifiable with reference to its physical 
features. land marks or by measurement, 
it shonld be deemed to continue to belong 
to the former owner, whether its transfer 
from one side of the river to the other was 
by a sudden change in the course of the 
river or was the result of the river gradu- 
ally receding on one side and throwing up 
land on the other, unless a custom to the 
contrary is established. In this view, the 
burden of proving custom lies on the party 
who claims the land by accretion. : The 
learned Subordinate Judge, who found 
againat the vlairtiffa on the question of 
custom., also held on isane No. 2 as follows : 

“I hold that the land had slowly and gradually 
accreted and that the land in -dispute had not been 
suddenlv cut away by a sudden change in the course 
of the river. The result is that cl. 2 of s 4 does not 
apply, and hence even if the land or any portion of 
it be identified as the land of Bansthana of 1882 ag 
being in the same latitude and longitude, the people 
of Bansthana have lost their right over it, and the 
ownership thereof vests in the defendants, zamindars 
of Sagarpaliand Bagheji.” 

We shall deal, at a more appropriate 
place, with the question of fact whether 
the accretion in this case was gradual, as 
alleged bv the defendants; but we desire to 
makeit clear at the outset that the view 
taken bv the learned Subordinate Judge as 
regarde the legal position of the parties is 
not correct. The-defendants must establish 


(1) 6 Pat. 481: 10) Ind. Cas. 1:A I R1927 P C RO 
547 A 156: (192977. MWN 393: 31 CW N717;450L 
J 520:8 PL T 497 (P 0). ` 

(290935 AT J 225; 152 Ind. Csae.708& A I R 1935 
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the comprehensive custom pleaded by them 
and applying no“ only to accretions due 
to sudden changes in the coyrse of the 
river but also to gradual accretions as 
explained in the rulings above referred to. 
If the defendants establish the custom 
pleaded by them, the plaintiffs’ suit must 
fail, regardless of the nature of the accre- 
tion. If, on the other hand, the custom is 
not established, the defendants cannot 
Succeed merely because the land in dispute 
gradually and imperceptibly acereted to 
their Villages if the lands are identifiable 
“ar those once forming part of the plaintiffs’ 
village. We should not be- understood to 
imply that proof of limited custom to the 
effect that land added by gradual accre- 
tion becomes the property of the owner to 
whose land it accretes is of no avail where 
the land is identifiable by measurement. 
The state of evidence in this case is such 
that either it establishes the comprehen- 
sive custcm pleaded cr none at all. 

The evidence in the case is mostly 
documentary and has been’ exhaustively 
dealt with by the learned Additional Sub- 
ordinate Judge, who took great pains in 


discussing the bearing of each piece of- 


evidence. Unfortunately his inferences 
are not acceptable to us and we cannot 
Weigh the evidence in the manner he did. 
In one respect his treatment of the evi- 
dence is particularly objectionable. He 
considered the documents produced by the 
defendants in proof of the custom, and 
before considering the documents relied on 
the plaintifis, recorded a definite finding 
that 


“the cumulative effect of all the above evidence, 
admissions and presumptions is that the usage set up 
by the defendants must be held to be proved.” 


He then obgerv-d : 


“I shall nowrefer to the documentary evidence 
relied upon by the plaintiffs to see how far they have 
succeeded in disproving the custom set up by the 
defendants or in proving the custom which the plain- 
tiffs themselves have set up in the plaint,” 


‘The reference to the custom set up by the 
plaintiffs is to the allegation that the land 
in dispute being identifiable, should be 
considered to be their property under 
custom. Asa matter of fact, it is not cus 
tom which leads to the result claimed by 
the plaintiff but the law itself. It was not 
necessary for the plaintiffs to have establi- 
shed any custom to that effect. The learn- 
ed Subordinate Judge considered each piece 
of evidence relied on by tke plaintiffs by 
itself and rejected it as of little weight 
and at any rate, nct sufficient {io rebut the 
finding previcusly recorded ty him ‘in 
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favour of the defendants. In our opinion the 
evidence should be considered as a whole 
and the findings should depend upon the 
cumulative effect of theentire evidence. We 
shall deal with the case in this manner 
in arriving at our findings, and consider the 
evidence, as faras possible, in the order 
in which the learned Subordinate Judge 
has discussed it. We may mention one 
salient feature of the evidence which the 
learned Subordinate Judge has made light 
of. The defendants have not been able to 
produce any document (apart from allega- 
tions of interested parties, which were 
eventually not accepted by Courts) show- 
ing any instance in which the deep 
stream rule was expressly recognized. Nor 
have they been able to produce any record 
of any of the many settlements that 
have taken place, in which the alleged 
custom might have been noted. The plain- 
tiffs have, on the other hand, been able to 
produce several instances in which the 
existence of custom is judicially negatived. 


The learned Subordinate Judge appears 
to have given undue importance to certain 
admissions and inferences which; accord- 
ing to him, established the custom. As 
regards judgments in which it was held 
that the custom had not been established, 
the learned Subordinate Judge assumed 
the role of a Court of Appeal and held 
that the finding was not justified. While 
itis (pen to a Court to give little waight to 
a judgment, on the ground that, on the 
face of it, the conclusion was not justified, 
it is obviously difficult for a Court, which 
has only the judgment before it, to review 
the finding arrived at therein and to arrive 
at a different conclusion in the absence of 
the record of that case. (His Lordship then 
discussed the evidence and proceeded). 
The learned Subordinate Judge has strong- 
ly relied upon certain admissions made by 
the zamindars of Bansthana in a plaint and 
a Written statament in two suits between 
them or their tenants and the zamindars 
of Sagarpaliin respect of land which had 
appeared on the Bansthana side owing to 
the fluvial action of the river. In those 
cases the zamindars of Bansthana had 
relied upon the deep stream rule; but it 
was held that they failed to establish the 
custom. 


The learned Subordinate Judge pins 
down the plaintiffs of the present suit to 
what they, or their predecessors, had said in 
the earlier litigations and ignores the actual 
decisions in those cases, which he thinks do 
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not detract from the admissions. We ale 
of opinion that the value of admis- 


sions must depend upon the cirsumstances, 


in which they were made, and pvssible 
motives for incorrect statements by interest- 
ed patties should not be igaored. The 
nature of the facts admitted is also a mate- 
rial point to be considered. If the fact 
admitted is one within the personal know- 
ledge of the party admitting, and there is 
no evidence of convincing explanation 
forthcoming, its value is considerable. If, 
on the other hand, the fact admitted is an 
inference from evidence and circumstances, 
the weight of admission may be very little. 
A general allegation by an interested party 
asto the existence or non-existence of a 
cus om is his conclusion of a mixed ques- 
tion of law and fact. This is particularly so 
in pleadings in which a party hasto make 
allegations beth of fact and law. In the 
present case, the alleged admission is con- 
tained in the pleadings and dces not neces- 
sarily include, for instance, the fact that 
the deceased ancestors of the persons mak- 
ing the admission had declared the exise 
tence cf the custom, The nature of the ade 
mission wil! be clear from the consideration 
ofthe pleadings themselves. (His Lordship 
then discussed the evidence regarding the 
custom and continued). These are all the 
judicial decisions in which the custom was 
in question but was held not to have been 
established. In one case, the custom could 
have been pleaded but was not pleaded, 
The proprietors of Bansthana set up the 
custom on more than one occasion; but 
their plea was invariably rejected. 


On the other hand, one of the proprietors 
of village Sagarpali repudiated tbe custom; 
and his case was accepted by the Court. It 
seems to us that the admissions of the 
zamindars of Bansthana cannct be consi- 
dered to be of such weight as to override the 
effect of repeated pronouncements of Courts. 
They were statements made by iuterested 
persons. Unless tLere is other cogent evi» 
dence in proof of the custom in the present 
case, we cannot consider the so-called ad- 
missions to be of great value and ignore 
the fact that parties to a litigation put 
forward pleas which are sustained. In those 
cases, their truth was not accepted by the 
Courts which hadto deal with them. We 
have already expressed our disagreement 
with the lower Court, which had attempted 
to arrive at its own finding on the circum- 
stances of each case contrary to the finding 
of the Court which had the whole evidence 
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before it. It was held in Lachhman v. Akbar 
(3), thatthe best proof of a custcm is the 
circumstances in which it has been acted 
on documentary evidence that it has been 
in force. It was observed in Gurdayal Mal 
V. Jhandu Mal (4), at p. 585 that 

“they (decrees) were the best evidence of instances 
in which the right was recognized. They are, to our 
mind, the most satisfactory evidence, because they 
are the result of decisionsin cases in which one 
party alleged the custom and the other denied it. 
The QGvurts, having heard evidence, decided in 
favour of the custom. As those decrees were not in 
suits between these parties, they were not conclu- 
sive; but they were excellent evidenca to show 
that the right was asserted in the town by other 
persons and was recognized by the lawfully consti- 
tuted legal tribunals.” 

Section 13, Evi. Act, makes admissible 
particular instances in which the custom 
was claimed, recognized, or exercised, or 
in which its exercise was disputed, asserted 
or departed from. Ordinarily, and in the 
absence of special circumstances, a judicial 
decision in recognition or denial of a custom 
is good evidence in proof thereof. There 
may be cases in which the judicial decision 
relating toa custom may not be of great 
value ; but where it was arrived at in a 
well-contested case in which there is no 
reason to suppose that the parties could 
not, or did not, produce all evidence avail» 
able to them, the value of the decree aa a 
piece of evidence is great. 

Applying this rule to the judgments under 
consideraticn, we are unable to find tnat the 
parties to those cases did not avail theme 
selves of the opportunity of producing such 
evidence as existed in their favour, Ths 
investigation in the present case has nor 
shown tbat any evidence produced in this 
case was not produced in those cases, though 
it was relevant. On the other hand, the 
instances which are now relied on against 
the custcm were not then before the 
Courte, which in spite of the non-produc- 
tion of the judgments produced in this 
case, arrived at the same conclusion (Hig 
Lordship then discussed the evidence and 
proceeded). Having carefully considered 
the entire evidence, we are clearly of opin- 
ion, that the cumulative effect of it is that 
the custom pleaded by the defendants-res- 
pondents has not been established. The 
strongest piece of evidence, relied on by the - 
defendants and accepted by the lower Court, 
consists of maps of 1839, 1866 and 1882, 
which show that in those years the river 
Sarju was the boundary between the villages 
on opposite sides in this locality. In so far 


(3) 1 A 440, 
(4) 10 A: 585 at p 586; A W N 1888, 242, 
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as these maps bear the signatures of the 
proprietors, they may be considered to 
have accepted the river as the boundary 
in those years. This is, however, no proof 
of the custom. It might have been of some 
assistance to the defendants, if they had 
relied upon an agreement tbat the river 
should be the boundary. The defence, 
however, is not based on any agreement. nor 
is there any evidence in support of it, 
except the possible inference referred to 
by us. 

In the absence of a custom, no change 
in ownership occurred, wi ether the land 
was added to the defendants’ village by 
gradual accretion or by a sudden change 
in the course of the river, provided the 
land. in dispute can be identified, by 
measurement or otherwise, as that previous- 
ly belonging to the plaintiffs as part of 
village Bansthana. The lower Court has 
not arrived at a definite finding as to 
whetter the plots, claimed by tbe plaint- 
iffs and entered in list (c) of the two plaints, 
were originally the property of the plaintiffs. 
In this connection the construction put by 
the learned Sutordinate Judge on the 
plaint requires consideration. He thinks 
that the plaintiffs’ claim is confined to the 
land whicb may be found to have appeared 
on the north of the river after 1916, when, 
in consequence of a flocd, all the land in 
the neighbourhced of the village was 
under water. In our opinion, tbig is not 
the right construction of the plaint. The 
plaintiffs alleged that all the plots entered 
in list (c), which have been numbered as 
part of villages Sagarpali and Bagheji, 
once appertained to their vi'llege Bansthana 
and bore numbers given in lists (a, and 
(b). They allege that they ceased to be part 
of their village after 191. If this latier 
allegation is found to be untrue, it cannct 
be said that the plaintiffs did nob claim 
such of the land in dispute as had been 
washed away before 1916. They claimed 
certain specified land as theirs; and if the 
time when, according to them, they were 
deprived of the enjoyment thereof is found 
to be incorrect, their claim as regards such 
plots cannot be dismissed. The lower 
Court refers to the statement of Bhagwati 
Singh, one of the plaintiffs, in which he said 
that the plaintifi's claim is only with 
regard to such land as had been washed 
away in 1916, This statement c: nnot 
affect the main allegation in the plaint. 
We think that if the plaintifs are other- 
wise entitled to the whole or part of the 
land in dispute, their claim cannot be 
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dismissed only because their allegation 
as regards the time when it was lost is 
found to be incorrect. Of course, the 
question of limitation will have to be cone 
sidered if it is found that a particular 
plot belongs to the plaintiffe but appeared 
on the cther side more than 12 years before 
ths institution of the suit—-a question which 
will have to be considered under a sepa. 
rate issue. The first part of the first issue 
refers to the so-called custom mentioned 
in para. 4 of the plaint, in which the plainte 
iffs allege that 

“it has always been the custom that a particular 
person who is the owner in possession of the land 
of a particular village remains the owner of if in 
spite of the change in the course of the river and 
the locality of the village. The custom of shikast- 
paivast does not apply to the villages situate at 
the boundary of the said river.” 

In this paragraph the plaintiffs have 
merely stated tte law on the subject. 
The fact that they call it a custom will 
not make any difference. Having found 
that the custcm set up by the defendants 
has not been established, we hold on tkat 
issue that the custom of dhardhura does 
not exist, and therefore the change in the 
course cf the river does not affect owner 
ship in lands which are identifiable. If we 
decree any part cf the suit, we shall call 
fora finding from the lower Court as to 
whether the land in dispute, or any Part 
of it,can be identified as the property of 
the plaintiffs. On the second issue the 
lower Court held as follows :— 

“I hold that the land has slowly and gradually 
accreted and that the land in dispute had not been 
suddenly cut away by a sudden change in the 
course of the river. The result is that cl. 2 ors. 4, 
does not apply and hence even if the land of any 
portion of it be identified as the land of Bansthana 
of 1282 as being in the same latitude and longi- 
tude the people of Bansthana have lost their right 
over it and the ownership thereof vests in the 
defendants eemindars of Sagarpali and Bagheji.” 

The finding of the lower Court that the 
accretion was gradual has not been cone 
tested before us; but as already stated, 
this makes no difference in respect of the 
plaintiff's rights In the absence of custom, 
gradual accreticn does not give any right 
to the proprietor to whose villuge land is 
added by fluvial action: see Sri Krishna 
Dutt v. Ahmadi Bibi (2). 


Issue No. 3 is somewhat peculiar. Without 
committing themselves to any definite state- 
ment the defendants seem to suggest that 
the whole or part of the land in dispute 
was Originally part of their village but was 
by the action of the river, thrown up on 
the south and became part of village Bans- 
thana and that subsequently it re-appeared 
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on their side. They seem to argue that itg 
temporary situation on the south of the 
river did not affect their ownership. The 
lower Court has not arrived at any finding 
on this issue. [n our opinion, the defen- 
dante’ contention cannot be the subject of 
a Separate issue, Ifthe plaintifs establish 
by evidence that the land in dispute, or 
any part of it, was included in their village 
Bansthana and was therefore thoir pro- 
perty, it wuld be open to the defendants 
to show, in rebuttal, that before it became 
part of Bansthana it was part of their vil- 
lage, and therefore their property. If the 
defendants succeed in establishing their 
point, the plaintiffs can be considered to 
be the owners of such land only if they 
were in adverse possession for more than 
12 years. The question will be covered by 
the issue relating to the identity of the land 
to which reference has already been made. 

I-sue No, 4 is really part of the first, and 
has been disposed of, Issue No. 5 relates to 
limitation and adverse Possession, The 
lower Court's treatment of this issue has 
been complicated by the discussion as to 
whether the plaintiffs have claimed any land 
which accreted before 1916. The suits were 
brought in February 1928, and the plain- 
tiffs alleged that every year the land in 
dispute used to be under water for some- 
time. According to them, the land appeared 
in 1918 after the flood of 1916, so that they 
are within time. Obviously, the plaintiffs 
make their suit within limitation on two 
alternative grounds. If it be found, as they 
allege, that the land appeared in 1918 on 
the north after its sibmargence in 1916, 
the suits which were instituted within 
12 years after 1918 are in time. If, on the 
other hand, it be found that the land be- 
came part of the defendants’ villages more 
than 12 years before the institution of the 
suit, they rely on the fact that the land 
was under water every year for sometime 
daring which possession followed title, and 
their suits cannot be considered to be barred 
by limitation. 

The finding of the lower Court is go cons 
fused on this part of the case that we have 
nə alternative but to call for a fresh find- 
ing. The plaintiffs have alleged in para. 6 
of their plaint that the defendants are in 
unlawful possession of the land in dispute, 
In other words, they admit discontinuance 
of their own possession. Prima facie, 
Art, 142, Lim Act, is applicable, The plain- 
tiffs must show that they were in possession 
of the land in dispute within 12 years before 
the institution of the suit. We may note 
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that, in a case like this, the plaintiffs’ pose. 
session is to be presumed during the time 

the land was unfit for actual possession, 

either because it was under water or because . 
it was ro more than a sandy tract unfit for 

any use. In recording a finding on the 

question of limitation this aspect of the case 

should not be lost sight of, In establishing 

their own possession within limitation, the 

plaintiffs can gkow that the defendant's 

actual possession was not continuous for 12 

years; and if they succeed in establishing 

such a state of possession, their own posses 

sion, during the interval when the defene 

dants were not in possessicn, should be 

presumed. On Isssue No. 6, which relates 

to estoppel, the lower Court has held that 

the plaintiffs are estopped from claiming 

the land in dispute as theirs, because their 

whole conduct was 

“consistent with the existence of the custom of 
dhardhura, and the plaintiffs should not be allowed 
to resile from it ; they cannot be allowed the plums 
of the bargain and have only advantages for them- 
selves and to resile from it when there comes a stage 
of disadvantage.” 

To ovr mind, the many assumptions which 
are involved in this view are unfounded, 
Nothing has been established to justify the 
view that the plaintiffs are estopped from 
claiming the land now in dispute. Issue 
No. 7 raised a question of non-joinder and 
mis-jJoinder cf parties. It is difficult to. 
ascertain whether the lower Oourt intended 
to find it in the affirmative or in the nega- 
tive. The following is its finding : 

“There is no force in this plea, as common ques- 
tion of law and fact was involved. But it was 
necessary for the plaintiffs to show which of the 
plots they were claiming against which of the. 
defendants, and as all the defendante were not 
jointly in possession, they could not be made jointly 
liable for mesne profits,” 


We take it to mean that, so far as the 
plaintiffs’ claim for possession is concerned, 
there is no force in the defendants’ plea: but 
so far as mesne profits are concerned, the 
decree in favour of the plaintiffs must 
specify the amount due from each defen- 
dant, So far as mesne profits are concerned, 
it is not necessary to arrive at any decision 
at present. Ifadecree is passed in favour 
of the plaintiffs, the decree for mesne profits 
should he deemed to be a preliminary decree, 
and the liability of each defendant shal! 
have to be subsequently ascertained and a 
final decree passed. We hold that there is 
no misjoinder or non-joinder, The last issue 
need not be considered at this stage. 
It relates to the relief to which the. 
plaintiffs are entitled—a point which 
will arise on receipt of the findings on 
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the issues which we propose to remit, 
The result is that we remit tbe following 
issues to the lower Court for findings to 
be returned within four months On receivt 
of findings ten days shall be allowed for 
objections. 

TSSURS. 


(1) Were the plots mentioned in list 
(à of the plaint, or anv of them. part of 
village Bansthana, and if so, do they belong 
to the plaintiffs ? 

(2) Ts the plaintiffs’ suit within limitation 
in respect of anv of the nlots in dispute ? 

[On receipt of the findings on these 
issues, the zase came before Oollister and 
Bajpai, JJ. and the following judgment was 
delivered | 


BaJpal, J.—This first appeal arises out 
of Suit No. 24 of 1998 of the Court of the 
Additional Subordinate Judge of Ballia 
in which the plaintiffs, who arethe zamin- 
dars of Bansthana, brought a suit implead- 
ing the zamindars and certain tenants of 
Sagarpali as defendants first party and 
. claimed fer a declaratory and possessorv 
reliefin respect of separate areas of land 
mentioned in various lista attached to the 
plaint The plaintiffs further claimed 
Rs. 1.500 ss damages or mesne profits 
against the said defendants. The defen- 
dants seccnd party were certain zamindars 
who were ccesbarers both of Banstbana and 
Sagarpali and who did not join the suit 
but who, for all practical purposes may 
be considered to have the same interest 
as the plaintiffs. This anneal is connected 
with First Ampas] No, 369 of 1981 which 
arices ontof Original Suit No, 25 of 1928 
of the Court of the Additional Subordinate 
Judge of Rallia. This wasa suit by the 
zamindars of Bansthana impleading as de- 
fendanta first partv. the z2amindars cf 
mouza Bagheji, and claiming for a nossese 
sory relief in respect of 18 bighas 16 hiswas 
and 11 dhurs of land mentioned in. various 
lists attached to the plaint. They also 
claimed Re. 600 as damages or mesne 
profits. The defendants second party were 
certain zamindars of Bansthana who 
did not join in the suit hut who mav, fcr 
all practical purposes, be treated as 
having the same interest as the plaintiffs. 
The village Bansthana lies to the south of 
the river Tons (also known as Sarju) in the 
Ballia district and villages Ssgarpali ‘and 
Bagheji sre tothe north of tbis river. 
Sagarpali is towards the north and Bagheji 
is towards trenortbh west. The plaintiffs’ 
case in the two suits was that the 
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boundaries of the three villages were well- 
defined and in apite of changes in the 
position of the river owing to alluvial 
action the person who was the owner in 
possession of tha land of a particular 
village remained the owner of if in spite 
of the change in the course of the river 
and the locality of the villages. It was 
said that because of a change in the 
course of the river in 1916 certain lands 
were last to Bansthana, in the sense that 
they appeared on the other side of the 
river, and were unlawfully taken possession 
of hy the zamindars of Sagarpali, who let 
out portions of them to certain tenants of 
Sagarpali. and also by the zamindars of 
village Bagheji. The lands were, ace 
cording to the plaintiffs, clearly identifie 
able. 

The defendants in the two suits, namely 
the zamindars of Sagarvali and the zamine 
dar, of Bagheji. pleaded the custom of 
dhardhura or deep stream and said that 
the boundaries of the villages of Sagar- 
pali and Bagheji extended up to the deep 
stream of the river to the south and the 
boundary of village Bansthana extended 
to the same deep stream of the river on 
the north and the lands inquestion in the 
two suits belonged to Sagarpali and to 
Bagheji. The tenants of Sagarpali also 
supported the contesting defendants and 
said that the zamindars of the village of 
Sagarpali had made a Settlement in Tes- 
pect of the lands with the tenants who paid 
rent to the zamindars of Sagarpalt and the 
plaintiffs had no sort of connection with 
the landsinquestion. These two appeals 
came befcre a Bench of this Court of which 
one of us was a member on May 3, 1935, 
when the vrincipal points of controversy 
between the patties were decided, but the 
following two issues were remitted fo the 
Court below for findings : 

“(1\ Were the plots mentioned in list (c) of the 
plaint, or any of them, part of village Bansthana, 


and if so. dothey belong to the. plaintiffs ? (D. 
Is the plaintiff's suit within limitation in respect 


of any of the plots in dispute ?" 

The findings were returned by the 
learned Additional Subordinate Judge of 
Ballia on January 30, 1956. When the 
appeals were listed again for hearing in 
this Court on March 16. 1937. an objec- 
tion was taken on bebalf of the legal re- 
presentativee of Sheo Prasad Narain Singh 
(deceased), a defendant in Suit No, 25 of 
1928, that although they had been brought 
on the record, thev were not served with 
any notice by the Court below when the suit 
was remanded to that Court and they had 
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in Consequence no opportunity of crosse 
examining the witnesses examined by the 
plaintiffs or of producing their own evie 
dence, and therefore a report was called 
for from the Court below on tbis point, 
The report confirmed the information 
which was given to this Court on March 
16, 1937, and on April 12, 1937, when 
the appeal was again listed before this 
Court, the lower Court was directed to allow 
the legal representatives of Sheo Prasad 
Narain Singh to crosseexamine the witnesses 
examined by the plaintiffs and to record 
the evidence of wi'nesses produced by the 
legal representa'ives of Sheo Prasad Narain 
Singh and the lower Oourt was further 
directed to issue a commission for the 
preparation of a plan of the lceality, if a 
proper application was made. All this hag 
now been done and the appeals’ are ripe 
for hearing . 

The suit was dismissed in the original 
instance by the trial Court, and as a 
result of the findings on remand (if those 
findings are to be accepted} the suit will 
have to be partially decreed. An objecti-n 
has been taken on behalf of the defendants- 
respondents that one Jaddu Bhaiya, a 
plaintiff in the two suits, died during the 
pendency of the appeals in this Court and 
his legal representatives were not brought 
on the record and therefore the appeal 
abates so far as Jaddu Bhaiya is concerned, 
There is no force in this contention. The 
Surviving plaintiffs are entitled to a decree 
provided they succeed in their appeal. 
Under somewhat sinilar circumstances it 
was so held in the Full Bench cage in 
Mahadeo Singh v. Talib Ali (5). This 
very Bench also had to consider this point 
in Abdul Rahman v. Girjes Bahadur Pal 
(6) and it was held that where the suit 
has preceeded on a common ground as 
contemplated by O. XLI, r. 4, Givil P, O., 
and the decree appealed from also pr ‘ceeds 
on the same common ground, anyone of the 
plaintiffs may appeal from the whale 
decree and the Appellate Court may reverse 
or vary the decree in favour of all the 
plaintiffs. The death therefore of any of 
the plaintifs has no effect unless it can 
be shown that his interest ig separable 
from the interest of the surviving plaintiffs» 
appellants, and this has not been shown in 
the present case. 

Another objection on behalf of the defen: 

(5) 50 A 792s 115 Ind. Oas. 785; A I R 1928 All, 345: 
26 A L J 564; Ind, Rul. (1929) All. 449 (F B). i 

(6) (1938) A L J 159; 176 Ind. Cas, 91; A IR 1938 All, 


235; I L R (1938) AIL 350; 1938 R D 319: De, 
1938 A L R530. 12; 11 R A 3% 
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danis-respondents is that some defendantg 
died during the pendency of the suit in 
the Court below and their representatives 
wére not brought cn the record and the 
euit abated under the provisions of O. XXII, 
Civil P. C., against those defendants, and 
if the appeal is allowed wholly or partially, 
the result would be the, bringing into 
existence of two contradictory decrees 
which is not desirable as has been held 
in a number of cases (which have been 
discussed in Abdul Rahman v. Girjesh 
Bahadur Pal (b) mentioned above: and the 
suit, must, therefore, be deemed to abate 
against all the defendants. It is also said 
that one of the defendants was not im- 
pleaded in the appeal at all and his non- 
joinder also brings about the same result, 
We find that Ram Kishen Ojha, defendant 
No, 20, Jobodh Rai, defendant No. 27, 
Dewan Dusad, defendant: No. 41, Deoki 
Rai, defendant No. 43 and Bishnath Pande, 
defendant No. 23, died during the pendency 
of Suit No. 24 of 1928 and the legal 
representatives of the first four were not 
at all brought on the record, while the 
proper legal representative of Bishnath 
Pande was not brought on the record. 
We further find that Ram Kishen Rai, 
defendunt No. 13 of Suit No. 24 of 1928 
was not impleaded in the appeal at all. 
The plaint shows that none of these defen- 
dants are zamindars of Sagarpali, but are 
only tenants inasmuch as their occupation 
is shown to be agriculture, It is also c'ear 
from their written statements that they are 
tenants of Sigarpali, The Court below 
noticed the death of five defendants and 
the fact that the legal representatives of 
four of them were not brought on the 
record and alsc considered the objection 
that an improper legal representative of 
Bishnath Pande was brought on the record. 
Tne Court below held that the suit abated 
against these defendants only and not 
against all the defendants asa whole, No 
cross-objections were filed against this por- 
tion of the judgment nor was this point 
taken before us in May 1937 when certain 
issues were remitted. As regards Bishnath 


Pande, defendant No, 23, it is said on behalf - 


of the plaintiffs that his father was brought 
on the record and there was thus sufficient 
representation, but the Court below by an 
order dated November 28, 1928, has dis- 
cussed this point fully and has said that 
the father was not the karta of the joint 
Hindu family and that Bishnath Pande left 
two brothers, a widow and a daughter. If the 
tenancy of Bishnath Pande be considered to 
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be the tenancy of a joint Hindu family, the 
karta was not impleaded and if the tenancy 
be deemed to be cf Bishnath Pande alone, 
the widow was not impleaded and there- 
fcre the representaticn wasg defective and 
we agree with the Court below that the 
suit did abate against the legal representa- 
tatives of Bishnath Pande at least, It is 
then said on behalf of the plaintiffs tht 
the suit abates only against the five deceas- 
ed persons and Ram Kishen Rai, defen- 
dant No. 13, who was not impleaded in the 
appeal and not as a whole beause all these 
SIX pers:ns were only tenants in Village 
Sagarpali and they were not interested in 


any proprietary right in the lands in 
question. The submission is that the 
plaintiffs cannot, if any decree ig passed 


in their favour, ejesi the legal representa- 
tives of the fiye deceased persons and Ram 
Kishen Raifrocm the lands in their posses- 
Bion, but they are undoubtedly entitled to 
obtain a decree declaring their proprietary 
Tight in thelandin question and if any 
land is in possession of any other defen- 
dant, the plaintiffs afe entitled to posses- 
sion of such land. The only consequence 
according tothe plaintiffa, of their laches. 
is thatthe rights of the legal representa- 
tivesof the five defendants and the rights 
of Ram Kishen Rai will be unaffected by 
any decree that might be passed in favour 
of the plaintifs. This seems to be the 
correct view of the law, and we are come 
mitted to this view as we held in Abdul 
Rahman v.Girjesh Bahadur Pal (6), referr- 
ed to above. 

This disposes of certain preliminary 
points taken by the defendants, and we 
now propose to consider the merits of the 
case. A map was prepared by the Oommis-~ 
sioner, Mr. Shiam Sheo Prasad, Pleader, 
during the pendency of the suits in the 
Court below. It is paper No, $29-6 and is 
printed at p.58o0f our record in First 
Appeal No. 49] of 19230 and certain letters 
have been put by the Court below on that 
paper. We have also initialled the paper, 
After remand the Oourt below has held 
that land to the north of the southern bank 
of the river Sarju, i. e, line marked as Q M 
on the map 329/0, was a part and parcel 
of village Sagarpali and the Plaintiffs 
cannot be its owner by adverse possession 
as, according tothe plaintiffs themselveg, 
it decidedly got submerged under water 
every year during rains, but as for the 
Temaining land in list O below Lhe said 
line GM, it was marked by the settlement 
authorities in Le8lebZ ag part and parcel 
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of village Bansthana, as the plaintiffs or 
their predecessors had been in adverse 
possession of the same for more than 12 
years prior to that period. It has also found 
that the plaintiffe are the owners of the 
land below tte line JEUV. This is the 
finding of the Oourt below on the two issues 
so faras village Sagarpali is concerned. 
As regards village Bagheji, the finding is 
that with the excepiion of the triangular 
piece of land BGZY, which has been held 
to be the property of the zamindar of 
Village Bagheji, the rest of the plaint 
property below the line KYZ belongs to 
the plaintiffs for it was shown so in the 
Bettioement papers of 1840 and 1881-82 
and the zamindars of Bagheji have not 
been in adverse possessicn of the same 
because the land geis submerged in water 
during the rains. Parties have filed objec- 
tions to these findings. So far ag tke 
objections by the plaintiffs are concerned, 
they have not been pressed befcre ug and 
it ia said that, because the accuracy of the 
map so far asit refers to the position of 
the river Sarju in the settlements of 1840 
and 1831 was accepted by the plaintiffs in 
the Court below, the plaintiffs cannot 
reasonably challenge the findings after 
remand. The plaintiffs, therefore cannot 
lay claim to anything more than what has 
been held to belong to them by the Court 
below after remand and ayen that is sub ject 
to the objections of the defendants. The 
defendants, have also filed objections in 
the twc appeals and they have been stre- 
nuously argued by the learned Coungel for 
the zamindars of Sagarpali and Bagheji. By 
our order dated May 3, 1935, we remitted 
two issues and the first une was: 

“were the plots mentioned in list (e) of the plaint 


or any of them, part of village Bansthana, and if 
so, do they belong tothe plaintifs ?" 


The Court below has not recorded a 
finding in terms of the above issue inag- 
much asit has not taken the plots in list 
(c) and said as to which of them belong to 
Bansthana, but has recorded iis finding 
with respect toa certain line drawn by it 
on the map, and it is contended on behalf 
of the defendants that that is not a satis- 
factory finding. If it were not possible for 
us to decide the appeals on the findings 
remitted by the Court below, we would 
have been compelled to remand the case 
Once again and toobtaina clear finding 
with reference to the plots in list (c), but 
after having heard Counsel for the parties, 
we think it is possible to dispose of the 
appeals On the materials before us. We 
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have indicated in an earlier portion of our 
judgment the findings of the Gourt below 
on remand, The Court below says : 

“Plaintiffs admit that they have got to do noth- 
ing with the land to the north of the line BOHL,. 
Parties agree that the land BGNMLHC formed a part 
of village Sagarpali in the settlement of 1810 while 
16 was iocluded in Village Bansthana (belonging to 
plaintifs) in the settlement of i831. ig 


The controversy between Bansthana and 
Sagarpali centres round this iract of land. 
On their own admission the Plaintiffs have 
nothing to do with the land to the north of 
BCHL and Court below has rejected the 
Claim of the plaintiffs with respect to this 
land, but with respect to land BQGNMLHO 
toe Court below has held that although this 
land was shown as part of village Sagarpali 
in the settlement of 1840 it became part of 
Bansthana by reason of adverse possession 
when the settlement of 1881-89 Came into 
operation, and this finding is based princi- 
paliy, if not solely, on the entries in the 
settiement papers. The reasoning on which 
this tinding has been arrived at is tbat by 
tLe year 1866 the river Sarju bad gone 
northwards and the land which belonged to 
Sagarpaii reformed on the Bausthana side 
and by 1881-82 the settlement authorities 
settled it with the zamindars of Bansthana, 
Oral evidence as to Possession over. this plot 
of land is vers meagre. It consists of the 
statement on oath of Bhag wati Singh, one of 
the plaintiffs, and this cannot be accepted 
withsut caution inasmuch as Bhag wati 
Singh is an interested witness. From a 
Certain admission made by Gorakh Prasad, 
& witness on behalf of the defendants, the 
Gourt below has drawn certain inferences 
adverse to the claims of the SagarDali people, 
but we are not so sure about these infer- 
ences. The “classical requirement” in the 
case of adverse possession as observed by 
their Lordships of the Privy QOouncil in 
Srischandra Nandy v. Baijnath Jugul 
Kishore (7), is that: 

: “The possession should be nec vi nec clam nec pre- 
cario. ‘The possession required must be adequate in 


continuity, in publicity and in extent to show that 
it is possession adverse to the com petitor,” 

It is said by Sir Wazir Hasan on behalf 
of the zamindars of Sagarp li that the test 
laid down by their Lordships of the Privy 
Oeuncil has not been satisfied in tue pre- 
sent case. The land which, according to the 
finding of the Oourt below, has been held 
to belong to Bansthana by reason. of the 
settlement entries of 1881-82 was undoubte 

(7) AI R 1935P C 36; 153 Ind. Cas, 929: 62 TA 
40; 14 Pat. 327; TR PC 130; (1939) OWN 292, 41 L 
W 237;16PLT 143;(1935) M WN 169; 33 OWN 
892; (1935) R D 82:61 0 LJ Jo; 68 M LJ 600, 37 Bom, 
L d 323; (1935) A Ld 740 (PC), 
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edly the land of Sagarpali according to the 
map in the settlement of 1840 and as obe- 
eerved by the trial Court before remand, 
the land of Sagarpali of 1840 has reformed 
in situ, So there is conflict between two 
titles, for if the plaintiffs can rely on their 
anterior title prior to diluviation in 1916, 
there seems to be no reason why the defen- 
daats should not get the benefit of a still 
anier.or title on the same principle, Atten» 
tiou bas also been drawn to the plaint allega. 
tions where adverse possession after 1840 
was not pleaded by the plaintiffs ab all; all 
that was said was that the land was that 
of Bansthana, and on account of the 
change in the course of the rivər in 1916 
the land had re-formed and was identifiable 
on the Bagarpali side and therefore the 
plaintiffs were entitled to it, but the defene 
dants on the same reasoning said that the 
land, when it emerged on the Banstbana 
side after 1840, was also identifiable and 
the plaintiffs had not satistied the test laid 
down by their Lordships of the Privy 
Oouacil as to adverse possession. The oral 
evidence, as we said before, is very meagre, 
and we have only the settlement entries on 
Which the Uourt below hag placed implicit 
reliance. As against those settlement 
entries we have copies of khasras Printed at 
Pages 222, 230, 246 and 252 of our record in 
First Appeal No. 491 of 1930 which show 
that the plots in list (c) werein the posses- 
sion of the Sagarpalitenants in the years 
1295 Fasli, 1307 Fasli. 1317 Pasti. 1321 
Fasli, It is, therefore, not Possible to say that 
toe plaintifts' have established their adverse 
Possession over the land BANMLHO and the 
Plaintifis claim in respect thereto as against 
the zamindars of Sagarpali is not tenable. 

The other compact area which is in diss 
Pate between the zamindars of Bansthana 
(the plaintiffs) on the one side and the 
zamindars of Sagarpali on the other and 
which is also in controversy in the present 
first appeal is to the south of the line J EQF 
a3 marked by tne Uourt below on paper 
No. 329-0. ‘Phe Oourt below after remand 
Bays: 

NG portion of it except a very small green trian- 
gular plot of land on the north-east side marked 
UVF was included in village Sagarpali during the 
settlement of 1840," i 


This area J EQF is what is - 


“Mentioned in Sch. B of the plaint 
tiffs haveonly claimed a declaration of their title 
With respect to them (6. e. the plots) against the 
defendants, 4. e.,zamindars of village Sagarpali) as 
they admittedly get uncer water. The defendants 
(i. 6., zamendars of village Sagarpals) do not cons | 
test these points seriously before me.” 


and the plain- 
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It wouldthus appear that there is no 
serious controversy regarding the plots in 
list (b) and the trial Court originally said: 
“| . as regards the prayer in relief B of the plaint 
the declaration cannot be given in the form prayed 
fur, but it is declared in a general form that the 
plaintifis are the owners of half the bed of the 
river Sarju wherever it may happen to be up to the 
mid-stream on their side of village Bansthana ....” 

It would thus appear that even the trial 
Court gave a declaration, though limited 
in extent,{so far asthe plots in list (b) were 
concerned, In view of what we said by our 
` order dated May 3, 1935, the declaration 
given by the trial Court ought to be modi- 
fied and the declaration should be given in 
terms of relief B. As a result of what we 
have said above we allow First Appeal No. 
491 of 1930 only to this extent; that 
we modify the declaratory relief given by 
the Court below and in lieu thereof sub- 
atitute a declaratory reliefin terms of relief 
B of the p'aint, but for the rest we dismiss 
the appeal. As the plaintiffs have succeeded 
only in name, they must pay the costs of 
the defendants in this appeal e 

Coming to First Appeal No. 369 of lt31 
we find that the finding of the Court below 
on remand is that the whole of the land in 
list (c, with the exception of a small triangu- 
lar sirip marked BSG was not a part and 
parcel of village Bagkeji during the year 
1840 and therefore this triangular land 
must still be deemed to be the property of 
. the zamindars of Bagheji as it is admitted 
that it geis submerged every year, but the 
land to the south of KYZ is a part cf 
Village Bansthana according to the settle- 
ments of 1840 and 188l-c2. The Oourt 
below then observes that thisland has been 
getting under water as admitted even by 
Badri Narain Lal who has been examined 
by the zamindars of village Bagheji, There 
is nosuch admission, This man is only 00 
years of age and his evidence only shows 
that the land in dispute gets under water 
from the last six years. He does admit 
“every year we get ordinary floods,” but 
there is no justification for saying that Badr 
Narain has admitted that the land gets 
under water every year ever since 13840, 
and indeed he could not say so because by 
reason of his age, he could not speak to 
anything that took place more than 40 
years ago. On benalf of the zamindars of 
Bagheji it is contended that so far as plots 
in list (c) of the plaint are concerned, 
although it may not be the land of Bagheji 
according to the settlements of 1840 and 1881- 
82, yet the Baghej: zamindars have been in 
adverse possession of the pluts frem 1850, 
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Certain numbers are mentioned in list (e) of 
the plaint as originally filed and by plaine 
tiffs’ application for amendment of plaint 
dated November 4, 1955, certain oher 
numbers were included in list c. By the 


original list claim was laid regarding 2?5/1, 


Zex/2, 223/3, 283/4 and 283/> and by the 
application for amendment <:&0/1, 2¢0/2, 
280/3, 2rO/4, 200/5, 290/6, 280/7, 20/3, 280/9, 
280/10 were also added and over and above 
them Nos. 283/6, 2583/7, 2°4, 285 and 286 
were also included. From the statement of 
estates summarily settled, Ex. CO, printed 
at pp. ï2and 33 and from the proceed- 
ings of the Collector of Ballia printed at 

ago 34 of our record in First Appeal 
No. 369/1931 it appears that by the year 
1865 there was a small accretion cn the 
Sarju to mouza Bagheji caused by a recess 
of the river and about 33 acres of land 
was formed on the Bagheji side and it was 
settled at a jama of Rs. 47 with the Bagheji 
zamindars. Since then we have revenue 
papers for 1859, 1890, 1902, 1907 and 1912 
printed at pp. 48 to 150 of currecord in 
First Appeal No. 369 cf 3931 and these 
papers show that the numbers included in 
list (c) by the plaint and by the applica- 
tion fcr amendment have been consistently 
shown in the cultivation of the Bagheji 
people, On the strength of this evidence, 
it is contended on behalf of the Bagheji 
zamindars that they have been in adverse 
possession of the plots claimed by the 
plaintiffs. The evidence on behalf of the 
plaintiffs on the question of possession 
in respect of this land is almcsi nil and the 
revenue papers show that soon after the 
settlement of 1881-82 the plots re-appeared 
on the Baghejiside and have been conti- 
nuously in possession of the Bagheji people. 
The test laid down by their Lordships of 
the Privy Council as regards adverse pos- 
session has been satisfied so far as these 
plots are concerned. The result of what we 
have said above is that Appeal No. 369 of 
1931 is dismissed with costs, 

8. Order accordingly, 





LAHORE HIGH COURT 
Criminal Revision No. 654 of 1939 
July 27, 1939 

BLACKER, J. 
VIDYA PARKASH—PETITIONER 
versus 
EM PEROR—Oppositze PaRTY 
Criminal Procedure Oode (Act V of 1898), 8. 244— 
Application by accused for summoning his witnessea 
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—Failure to consider application is incorrect 
not illegal. 
No doubt, under s. 244, Criminal P, O., the 


Magistrate has the discretion to refuse to summon 
defence witnesses, but an application made by the 
accused for summoning his witnesses cannot be 
completely ignored. Although in failing to con- 
sider the application, the Magistrate acts incorrect- 
ly, it is not an illegality. 

Cr. R. case reported by the Sessions 
Judge, Delhi, dated April 22, 19539 


Facts.—The petitioner was tried sume 
marily and was convicted under a, 112 (a', 
Railways Act. The allegation against him 
was thit on August 26, 1938,he was travelling 
between Delhi and Subzimandi on the same 
ticket for the second time. He was sen- 
tenced to pay a fine of Rs. 2) and has come 
to this Court in revision. ` 

Report.—The only point oflaw involved 
in this case is whether or not the petitioner 
was afforded an adequate opportunity of 
adducing his defence, The petitioner ap- 
peared before the Court on October 22, 
aod applied for the summoning of four 
witnesses from Delhi, Jhansi, Rohri (Sindh) 
and Lahore. The learned Magistrate ordered 
the summoning of the witnesses but none 
of them was present on November 15, 
1938, and the Court accordingly disposed of 
the case without examining the defence 
witnesses. The learned Magistrate reports 
that reasonable opportunity was afforded to 
the petitioner for bringing or summoning 
witnesses of defence but this fact does not 
appear on the record. In para. 5 of 
Chap. I-D of Vol. 3 of the Rules and Orders 
of the High Court, it has been specifically 
laid down that even in a revision case 
while the accused is personally responsible 
for the production of his evidence on the 
day of the hearing, the Court should asa 
measure of caution atthe ccnelusion of the 
case for the prosecution, ascertain from the 
accused whether he has any witnesses and 
should not refuse to give him further 
opportunity of bringing or summoning wit- 
nesses who may not be present in Oourt. As 
reasonable opportunity does not appear to 
have been afforded to the petitioner, I 
forward the records of the case to the High 
Court. with the request that the case may 
be remanded to the Court below for de- 
Cision in accordance with law. It will be 
Open to the Magistrate to require the 
petitioner to deposit the reasonable expen- 
ses uf summoning the witnesses required 
by subes. 3 of s. 244, Criminal P. O. 

Mr. Indar Dev, f-r the Petitioner. 


Mr. Muhammad Monir, Assistant to the 


Advocate-General, for the Crown, 


vibys PARKASA v. BMPRROR (LAH.) 
but . 
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Order :—The petitioner was 
summarily by a Magistrate at Delhi. On 
October 28, he applied, under s. 244, 
Criminal P. ©., for the summoning of 
four witnesses. This application was 
granted, On the first date of hearing 
the Magistrate was absent and the case 
was not proceeded with, As these witnesses 
were not present, tLe petitioner put in a 
fresh application for them to be summoned 
on the nextday of hearing. An order was 
made by another Magistrate that it should 
be put up at the next date of hearing 
wbich was November 15, {t would appear 
that this application was probably never 
seen by the trial Magistrate wno on the 
date of hearing after recording the evi- 
dence for the prosecution proceeded to 
judgment, It is not clear whether the 
petitioner made any oral request at that 
time that his witnesses should be heard. 
Tha Magistrate in reply to a query has 
stated that he did not make any such 
request, The petitioner, I understand, is 
ready to swear an affidavit that ke did, 
but I see no particular value in such an 
affidavit at this stage of the proceedings. 
I do not think it can be held that the 
Magistrate has definitely committed an 
illegality in this case, but I think that he 
has not acted correctly, possibly through 
no fault of his own, in not considering 
and passing orders onthe second applica- 
tion for the summoning of these witness. 
es. No doubt, under s. 244, Oriminal 
P. O., he had the discretion to refuse to 
summon these witnesses, but I do not think 
that it can be held that such an applica- 
tion can be completely ignored. In saye» 
ing this, I am not suggesting that the 
Magistrate intentionally ignored it, The 
facts seem to suggest that the application 
was not brought to his notice. If this had 
been considered by the Magistrate, the 
presumption is that having granted the 
first application he would have granted 
the second application and -the petitioner 
would have been ina position to produce 
his evidence. For these reasons, I would 
accept the recommendation of the learned 
Sessions Judge and remand the case to 
the trial Oourt for re-decision after pass- 
ing orders upon this application of the. 
petitioner to have his defence witnesses 
summoned, The attention of the learned ` 
Magistrate should also be drawn to the last 
sentence of the learned Sessions Judge's 


order of reference. 
S. Case remanded. 


tried 7” 
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LAHORE HIGH COURT 
Second Appeal No, 247 of 1939 
July 4, 1939 

Ram LALL, J. l 
MAM RAJ—PLaInTirF—APPELLANT 
versus 
MAQSUDAN LAL, DEFENDANT 

` AND OTHERS—PLAINTIFFS—RESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
88. 3, 14—Benami sale=Sale of land by statutory 
agriculturist to another statutory agriculturist— 
Rea} purchaser not statutory agriculturist—Col- 
laterals of vendor, if can challenge sale. 

The law would only recognize the sale in favour 
of the ostensible owner, who is entitled to hold 
the property, and not the benamidar who under the 
Act could not get it by sale. Hence where one 
statutory agriculturist has sold a land to another 
statutory agriculturist, and the sale is foundto be 
benami, the real purchaser being a third person 
who is not a statutory agriculturist and thus could 
not purchase the land, the sale being on the face of 
it in favour of a statutory agriculturist does not 
contravene the Act and the collaterals of the vendor 
have no locus standi to challenge it. As between 
the ostensible owner and the benami purchaser, the 
reversioners of a vendor or for that matter the 
vendor hinmiself has no locus standi. 173 Ind. Oas. 
520 (1) and 179 Ind. Cas €46(2), distinguished. 


S.A. from the decree of the District 
Judge, Karnal, dated November 26, 1938. 


' Sardar Jhanda Singh, for the Appellant. 


Mr. Shamair Chand, 
No. 1, 


Judgment.--In 1809 one Harnam, who 
is a statutory agriculturist, sold a piece of 
land to Tej Ram, also a statutory agricul- 
turist. The consideration money was really 
paid by one Mathra, whois not a statutory 
agriculturist, and therefore could not pure 
chase land from Harnam. Harnam died 
and in July, 1937, some revenue officer held 


for Respondent 


On an enquiry that the sale was benamz?, the 


‘real vendee being Mathra and not Tej Ram. 
. The revenue officials thereupon made muta- 


> 


tion entries cancelling the sale. In Novem- 
ber, 1937, Mam Raj claiming to be 8 collas 
teral of Harnam sued for possession of 
this land from Mathra. The learned Judge 
who tried the case held that the sale by 
Harnam to Tej Ram was benami and was 
really for the benefit of Mathra who paid 
the consideration. He, however, held that 
possession had been held adversely for over 
12 years by Mathra or his successors-in- 
interest and that therefore their title had 
‘yipened by prescription. The learned Dis- 


~ trict Judge rejected the appeal holding that: 
as from 1909 the vendees of Harnam had 


been holding the land adversely in their 


own right and,therefore the starting point : 


of limitation was the date of the sale by 
186—73 & 74 
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Harnam andin this aspect whichever Artis 
cle of the Lim. Act was applied, the 
suit was hopelessly barred by time. 

Sardar Sahib Jhanda Singh urges in se- 
cond appeal that the sale by Harnam, which 
is benami, was really in favour of Mathra 
and therefore could only take effect as a 
usufructuary mortgage and that adverse 
possession a8 owner would not commence 
till after the expiry of 20 years from the 
date of this mortgage, He referred in this 
connection to Deputy Commissioner, Gujrat 
v, Allah Dad (1), and Jalal Din v. Hukam 
Chand (2). It is laid down in the former of 
these two decisions that if a Deputy Come 
missioner refuses to sanction a permanent 
alienation of land which requires his sance 
tion under s. 3, Punjab Alienation of Land 
Act, such permanent alienation automaticale 
ly takes effect as a usufructuary mortgage 
for such period not exceeding 20 years as 
the Deputy Commissioner may consider 
reasonable, and adverse possession does not 
start till the expiry of 20 years from the 
date of alienation. Similarly, in the second 
of these two decisions it was held that 
without the sanction of the Deputy Commis- 
sioner the sale to a non-agriculturist by an 
agriculturist takes effect as a usufructuary 
mortgage which becomes a sale out and 
out if and when the Deputy Oonmissioner 
sanctions the sale, These cases appear to 
me tobe distinguishable on the ground 
that the sales there were in favour of none 
agriculturists by agriculturists. In the 
present case, however, on the face of the 
transaction, the sale is by an agriculturist 
in favour of an agticulturist, and as such, 
does not contravene the provisions of the 
Act. The law would only recognize the 
gale in favour of the ostensible owner, whois 
entitled to hold the property, and not taa 
benamidar who under the Act could not get 
it by sale. As onthe face of it the sale in 
favour of Tej Ram did not contravene the 
Act, the collaterals of the vendor have no 
locus standi to challenge it. Under the pro» 
visions of s. 21-A, Alienation of Land Act, 
the Deputy Commissioner has ample powers 
to protect and preserve the Act and he can 
step in so far as the law allows him to do 
so. Sofar as the ostensible vendee is 
concerned, he is entitled at all times to hold 
the property against the benamindar and can 
raise the defence against such benamidar 
that the transaction being one intended to 


(1) I LR (1938) Lah. 183; 173 Ind. Cas. 520; AIR 
1937 Lah, 408; 39 P L R 391; 10 R L 453, 

(2) I L'R (1939) Lah. 30; 179 Ind. Oas, 646; 40 
PLR 772; A IR 1938 Lah, 820; 11 RL 605. 
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defeat the Act was against public policy 
and so void. The fact that the ostensible 
vendee can claim to remain in possession of 
the land transferred tohim as proprietor is, 
in My opinion, another salutary check on 
persons intending to defeat the provisions 
of the Land Alienation Act. As betweeu 
the estensible owner and the benami pur- 
chaser, it seems to me that the reversioners of 
a vendor or for that matter the vendor him- 
self has no locus standi. 

It is always open to the Deputy Commis 
sioner of a District to challenge a transac- 
tion of this nature unders. 21-A, Alienation 
‘of Land Act within thelimits allowed and 
subject to the reservations contained in 
that Act. The argument is plausible that 
the benami purchase vests no title except 
in the real purchaser who furnishes the 
consideration, and as the only title that such 
a person can legally take in this case is that 
of a usufructuary mortgagee for a period 
not exceeding 20 years, therefore his posses- 
sion stould be deemed to be as usufructu- 
ary mortgagee for 20 years and thereafter 
adverse to tke original vendor or his heirs, 
The matter is not entirely free from doubt 
and difficulty and I would allow a Letters 
Patent Appeal ifa certificate for leave is 
applied forin this case. My own view is 
that the title vests in the ostensible vendee 
and the law will recognize no other pros 
‘prietor. In tbis view I would dismiss this 
appeal but leave the parties to bear their 
own costs throughout, 


8. Appeal dismissed, 


BOMBAY HIGH COURT 
Second Appeal No. 506 of 1937 
Jane 29, 1939 
LOKUR, J. 

NANA NAMDEO PATIL—Dgrenpant 
No. 1—APPRLLANT 

1ersus 
DALPAT SUPADU PATIL—PLAINTIRE 


—RRSPONDENT, 

Minor—Decree against, when ‘can be set aside— 
Negligence of guardian ad litem, if affords ground 
— Civil Procedure Code (Act V of 1908), 0. XXXII, 
T. T—Reference to arbitration out of Court—Award 
presented to Court for being filed—Consent of 
minor defendant's guardian to au ard—Inference 
that agreement entered into after application for 
filing award, if can be drawn—Sanction of Court, 
sf necessary. i 

Mere gross negligence, apart from fraud or 
cóllusion on the part ofthe next friend or guardian 
ad litem of a minor litigant, does not afford the 
~ basis of. a suit to set aside a decree against him, 
160 Ind. Oas. 51 (2); relied on, ` ae wee 7 
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The leave of the Court is necessary if an agrese, 
ment is to be entered into or a compromise is to 
be effected on behalf of a minor in a pending suit 
or proceeding. If no suit or proceeding is pend- 
ing, there cannot be any next friend or guardian 
for the suit for the minor, < 

Where there was a reference to arbitration out 
of Court and after theaward was presented in Court 
for being filed, the 
gave her consent to the filing of the award, 
it cannot be ‘inferred from the mere fact that the 
minor’s guardian gave her consent to the filing of 
the award that she must have done so in pur- 
suance of an agreement entered into by her vafter 
the application for the filing of the award was pre- 
sented. It is only when an agreement is entered 
into after the award is presented in Court that 
there would bea Court to sanction or not to sanc- 
tion it, Till then, there would be no Court whose 
sanction could be sought. In such a case, therefore, 
no sanction of the Court is required to be taken by 
the minor plaintiff's mother before putting in her 
written statement giving her consent to the filing 
of the award, Mahadeo Balkrishna Kelkar v. 
Krishnabai (1), explained, 48 Ind. Cas, 238 (3) and 
Vithaldas v. Dattaram (4), relied on, 


B.A. from the decision of the District 
Judge, East Khandesh at Jalgaon,in Appeal 
No. 178 of 1936. 


Mr. P. B. Gajendragadkar, for the Appel- 
lant, 


Mr, K. B. Sukhtankar for Mr. K. S. 
Daundkar, tor Respondent No. 1, 


Judgment.—The plaintiff's father 
Supadu had passed two promissory notes in 
favour of defendant No. 1 in 1919, one for 
Rs. 500 and the other for Rs. 200. After 
Supadu's deathin 1920, his brother Shen- 
fadu passed a promissory note for Rs. 800 
in favour of defendant No.1 in 1922 in 
satisfaction of Supadu’s promissory notes. 
In renewal of that promissory note, the 
plaintiff's mother Zumkabai passed two 
promissory notes of Rs, 400 eachin favour 
of defendant No. 1 in 1924. In 1928 
Zumkabai, acting as the guardian of her 
minor son, the plaintiff, and defendant No. 1 
referred the dispute regarding the pro- 
missory notes to arbitration, and the 
arbitrator gave his award on October 17, 
1928. On the next day, defendant No, 1 
presented the award in Court tohave it 
filed, His application to have the award 
filed was registered as Suit No, 846 of 1928. 
On the same day the plaintiff's mother 
Zumkabai appeared in Court and gave her 
consent to the award being fled., A decree 
was accordingly passed in terms of. ‘the 
award. The present suit was filed by the 
plaintiff's maternal uncle, acting as his 
next friend, for a declaration that the 
decree in {Suit No, 846 of 1928 was not 
binding on the minor plaintiff .on the 


minor defendant's guardian ~ 
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grounds that there was no legal necessity 
for the original debt, that no previous sanc- 
tion of the Oourt was obtained by the plains 
tiff's mother Zumkabai before giving her 
consent to the filing of the award and 
that the minor's interests were not properly 
safeguarded owing to gross negligence on 
the part of the minor's mother, Defen- 
dant No, 1 contended that the suit was not 
maintainable in its present form, that the 
minor's maternal uncle was not his proper 
guardian to file the suit and that no previous 
gauction of the Ovurt was required to be 
taken by the minor's mother Zumkabai be- 
fore giving her consent to the filing of the 
award. The trial Oourt upheld these cons 
tections and dismissed the suit. In appeal 
the learned District J udge, relying upon the 
ruling in Mahadev Balkrishna Kelkar v. 
Krishnabai (1), held that the plaintiff's 
mother was bound to take the sanction of 
the Court under O. XXXII, r. 7, Civil P. 
O., before giving her consent to the filing 
.of the award, and allowed the appeal. He 
declared that the decree in Suit No. 846 
of 1928 was not binding on the plaintiff and 


issued an injunction restraining defendant’ 


No. 1 from executing the decree against the 
plaintiff, 

The only grounds on which the decree 
against the minor plaintiff in Suit No. 846 
of 1928 is sought to be set aside in this suit 
are the want of sanction of the Court to the 
consent given by the minor's mother to the 
filing of the award and her alleged gross 
negligence in protecting the minor’s inter- 
ests. It is not alleged in the plaint that the 
minor's mother acted fraudulently either in 
referring the dispute to the arbitrator or in 
giving her consent to the award. It is now 
well-established by the ruling of the Full 
Bench in Krishnadas y. Vithoba (2) that 
mere gross negligence, apart from fraud 
or- collusion on the part of the next friend 
or guardian ad litem of a minor litigant, 
does not afford the basis of a suit to set 
aside a decree against him. All that is 
alleged against the minor’s mother in the 
plaint is that she was grossly negligent. In 
the absence of any allegation of her fraud 
or her collusion with defendant No, 1, the 
award decree cannot be set aside sven if 
it be assumed that she was grossly negligent 
and did not guard the minor's interests 
properly. As regards the other ground, 
there is no allegation in the plaint that 
after the award was presented in Court by 

(1) (1898) P J 609, 

(2) 41 Bom, LR 59; 180 Ind, Oas. 51; AIR 1939 
<. Bem, 66; I L R (1039) Bom, 340; 11 R B 280.. 
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defendant No. 1 for being filed, there was 
any agreement between him and the 
minor's mother that ehe should not oppose 
the fling of the award, and that in pure 
suance of such an agreement she gave her 
consent to its being filed. Order XXXII, 
r. 7, Civil P. O., provides: 

«No next friend or guardian for the suit shall, 
without the leave of the Oourt, expressly recorded 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference 
to the suit in which he acts as noxt friend or 
guardian.” 

The very use of the words “next friend 
or guardian for the suit” shows that the 
leave of the Oourt is necessary if an agree- 
ment is to be entered into or a compromise 
is to be effected on behalf of a minor in 8 
pending suit or proceeding. If no suit or 
proceeding is pending, there cannot be any 
next friend or guardian for the suit for the 
minor. In this case all that the minor's 
mother did after defendant No, 1 presented 
his application in Court to bave the award 
fled was that she voluntarily appeared in 
Court and gave her consent to the award. 
It does not necessarily follow that this 
consent was given as a result of any agree- 
ment entered into by her with defendant 
No. 1 after the application was presented 
by him in Court. It cannot be contended 
that the reference to arbitration required 
the sanction of any Court, because the 
reference was made out of Oourt and at that 
time no proceedings were pending in any 
Court. It is suggested that the agreement 
to refer to arbitration must have been 
accompanied by an agreement that neither 
of the parties to the reference should 
oppose the filing of the award in Oourt. 
There is no reason to assume that in every 
ease of a reference to arbitration there is 
a simultaneous agreement that the filing of 
the award should not be opposed by any 
party toit. Oa the other hand, it is come. 
mon experience that the party against 
whom the award is given often opposes it 
on some ground or other and it is not 
likely that before knowing what the award 
is going to be, a party will undertake not 
to oppose it. ven assuning that there 
was such an understanding between the 
plaintiff's mother and defendant No. 1, such 
an agreement would be before the award 
was presented in Oourt, and it cannot be 
contended that it should have been entered 
into with the sanction of any Court. It is 
only when an agreement is entered into 
after the award is presented in Oourt that 
there would be a Oourt to sanction or not 
toganction it. Till then there would be no 


580: 
Court whose sanction could be sought. On 
behalf of the plaintiff, reliance is placed, 
mainly on the ruling in Mahadev Balkrishna 
Kelkar v. Krishnabai (l). In that case 
there was a reference to arbitration out of 
Oourt, and after the award was presented 
in Court for being filed, the minor defen- 
dants’ guardian gave his consent to the 
filing of the award. It was held that the 
minors ;were not properly represented in the 
suit on the award, and the award decree 
could have been set aside on that ground 
alone. But Parsons and Ranade, JJ. pro- 
ceeded to ccnsider also whether the award 
decree was bad for want of sanction of the 


Court. They observed (p. 610*): 

“It igs. admitted that the sanction of the Court 
was not obtained either to the original agreement 
of reference to arbitration made by Vinayak Bal- 
krishna Kelkar on behalf of his sons or to the 
agreement of the same person that the award 
should be filed or to the decree. It is, in our opinion, 
essential under s. 462 of the Code that the leave of 
the Oourt should have been obtained to the agree- 
ment before a decree was passed on it.” 


From this it appears that there was an 
agreement entered into by the minors’ guar- 
dian that the award shculd not be opposed, 
but should be allowed to be filed. The full 
facts held proved in that case do not appear 
in the judgment or in the report, It is obvi- 
ous that unless such an agreement during 
the pendency of the suit was presumed or 
held proved, no sanction of the Court was 
necessary under s. 462, corresponding to 
the present O. XXXII, r. 7, Civil P. O. This 
case was referred to in Hanmantram 
Radhakison v. Shivanarayan (3), and 
was distinguished. In that case the minor, 
through his guardian, was one of the parties 
to the reference to arbitration, and after thé 
award was given by the arbitrator, it was 
the guardian who presented it in Court for 
being filed. The other party gave consent, 
and a decree was passed in terms of the 
award. It was held that as the minor's 
guardian himself was the plaintiff in the 
suit for the filing of the award, it could not 
be said that he had entered into any agree” 
ment after the cuit was filed and that as he 
had done nothing after the filing of the suit, 
there was no occasion for any sancticn of 
the Court; whereas in the case of Mahadev 
Balkrishna Kelkar v. Krishnabai (1), the 
minors’ guaidian happened to-be the de- 
fendant, and when ke appeared and gave his 
consent, the suit was pending. Scott, O. J. 
observed (p. 2717): 

(3) 43 B 258; 48 Ind. Cas. 238; A IR 1918 Bom, 
123; 20 Bom. L R970 (FB). 
< *Page of (1696) P,J.—(Ed.]) = = 

TPage of 43 B.—[Ed,] 
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“T infer from the judgment in the case in 
Mahadev Balkrishna Kelkar v. Krishnabat (1) that 
the Court there was of opinion that the original 
agreement of reference before there had been any 
application numbered as a suit, would not require 
the leave of the Court,” 

That is really the gist of the case. Unless 
it is held that an agreement was entered 
into by the minor’s guardian during the 
pendency of the suit, the question of the 
consent of the Court does not arise. In 
Vithaldas v. Dattaram (4) also, the same 
principle was followed. There, too, the 
application for the filing of the award was 
made by the minor's guardian, and it was 
held that no sanction of the Court was 
necessary, In fact this follows from the very 
wording of O. XXXII, r. 7, Oivil P. O, 
and it cannot be inferred from the mere fact 
that the minor’s guardian gave her consent 
to the filing of the award that she must 
have done so in pursuance of an agreement 
entered into by her after the application 
for the filing of the award was presented. 
In this case, although defendant No. 1 


entered the witness-box, not a single ques- - 


tion was put to him in crogs-examination as 
to whether there was any such agreement 
between him and the minor plaintiff’s 
mother. There was no evidence even to 
suggest that the plaintiff's mother met de- 
fendant No.1 after he presented the award 
in Gourt for being filed.. Had there been 
the slightest evidence to prove that there 
was any talk between them during the 
pendency of the suit, it would not have been 
far-fetched to infér that he had entered 
into an agreement with her that she should 
give her consent to the filing of the award. 
But in the absence of any such evidence, it 
is not fair to infer that such an agreement 
existed, from the mere fact that the minor 
plaintiff's mother voluntarily gave her cone 
sent to the filing of the award after it was 
presented in Court. It is not necessary that 
in every case in which an award is ‘pre 
sented, its filing must be opposed in Court. 
If the arbitrator had acted fairly and was 
not guilty of any misconduct and if there 
was no ground on which the validity of the 
award could be challenged, the defendant 
would naturally not think it wise or proper 
to oppose it. From the failure to oppose 
the award it cannot be inferred that it must 
be due to any express or implied agreement 
between the parties, I therefore hold that 
in this case no sanction of the Court was 
required to be taken by the minor plaine 
tiffs mother before putting in her written 
statement giving her consent to the filing 


(4) 26 -B 298; 3 Bom, L R887., 
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of the award. No other ground for setting 
‘aside the award-decree is urged. I allow 
the appeal, set aside the decree of the lower 
Appellate Court and restore that of the trial 
Court. The plaintiff shall pay \the costs of 
defendant No. 1 throughout. 


D. Appeal allowed, 


_ . LAHORE HIGH COURT 

Oriminal Revision Petition No. 256 of 1939 

April 3, 1939 
Dın MoHAMMAD, d. 
DUNI OHAND—PBETITIONER 
VETSUS 
_ EMPEROR—Opposits Party 

Punjab Excise Act (I of 1914), 5. 61) (a)— 
Seven persons found sitting in hotel around table on 
which were found some tumblers with some liquor 
n siap rill fe accused convicted as col. 
ectively responsible for possession of liquo 
table—Collective responsibility held sai age be 
enforced without finding out whether each accused 
was in individual possession of liquor. 

Seven accused were found in a room in a hotel 
sitting round two tables lying side by side, on 
four chairs and a cot lying near the table. They 
had their hands or elbows on the table, and there 
were some dishes containing food lying on the 
tables. Four, tumblers containing small quantities 
of liquor in them were found lying on the table 

“ag also some empty tumblers, A bottle of liquor of 
the same variety was also found lying on the table 
ae accused A hats ae on the ground that 

ey were collectively responsible for t i 
of the liquor on that fabia. E AEE RA 

Held, that the Magistrate could not enforce col- 
lective responsibility without trying to find out if 
accused were in individual possession of any tumbler 
containing any liquor. © 


Or. R. P. case reported by the Additional 


Sessions Judge, Amritsar, dat 4 
ary 10, 1939, ated Febru 


Facts.—Seven accused, Sohan Lal, Ram 
Chand, Duni Chand, Dhanpat Ram, Gian 
Ohand, Jagan Nath and Hari Shah have 
been prosecuted for having been found in 
possession of liquor inside koyal Hotel, 
Amritsar, which is also used asa restaurant 
the ‘possession of liquor by anybody in 
a restaurant having been banned by Noti- 
fication No. 371t-Hx, dated August 30, 1937 
which came into force on April 1, 1938, 
The premises of the Rcyal Hotel, Amritsar, 
‘were raided on the evening of May 19, 
1988. After making other arrests in the 
hotel, when the party reached rocm No. 4 
“and opened the door which was shut, they 
saw the seven accused sitting round two 
tables lying side by side, on four chairs 
and a cot lying near tke table. The seven 


' accuséd had their Lands or elbows cn the - 
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table, and there were some dishes contains 
ing rice, meat, curd, etc. lying on the 
tables. Four tumblers Exs. P-1 to Pe4 
containing small quantities of liquor in 
them were found lying on the table, as 
also some empty tumblers. A bottle 
Ex, P-5 containing eight ounces of liquor 
of the same variety was also found 
lying onthe table. The liquor was taken 
into possession at the spot. Ohaudhri Umar 
Din, Joginder Nath, Chaudhri Nawab Din 
and Ohuni Lal, Head Constable, the four 
witnesses examined for the prosecution, 
were members of the raiding party, and 
witnessed the recovery of the liquor lying 
in front of seven accused. 

Report.—Duni Chand and six others are 
alleged to have been present round a table 
in the Royal Hotel, Amritsar, on May 19, 
1938, in the evening, when an excise raid- 
ing party went to the hotel and found 
that there were seven tumblers on the table 
round which seven persons were sitting. 
Four of these tumblers contained liquor. 
But the other three were empty though they 


smelt of liquor. Duni Chand and the six 


companions were convicted on the ground 
that they were collectively responsible for 
the possession of the liquor on that table, 
which was on the premises of a restaurant 
within the Municipal limits of Amritsar. 
As such, Duni Ohand and his companions 
were held to have contravened the pro- 
visions of Notification No. 3718 (Excise), 
dated August 30, 1937, which came into 
force on April 1, 1938. The trial Magistrate 
has enforced collective responsibility with- 
out trying to find out if Duni Chand (peti- 
tioner) was in individual possession of 
any tumbler containing any liquor. I 
therofore consider that his order convicting 
the petitioner is erroneous. The case is 
accordingly submitted to the Hon'ble 
Judges of the High Court with the recom- 
mendation that they be pleased to acquit 
the petitioner. The petitioner has already 
paid his fine of Rs. 19. It is recommended 
that an ordereof refund of this amount 
should be passed in his favour. 


Mr. Bhagat kam Bakhshi, for the Peti- 


tioner. 
Mr. Mohammad Monir, Assistant Advo- 


cate-General, for the Crown. 


Order.— For reasons recorded by the 
Additional Sessions Judge, | accept this 
petition and acquit the petitioner. The 


fine, if paid, will be refunded. 
5. Petition accepted, 
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RANGOON HIGH COURT 
Oivil Revision No. 399 of 1938 
February 15, 1939 
BAGULEY, J. 
S, PERSHAD—APPLIOANT 
Versus 

FIRM or UNICA—RESPONDENT 
Limitation Act (IX of 1908), Arts. 8, 52—Shop- 
keeper having restaurant department selling articles 


of food as shop-keeper in different department— 
rticles of food if lose their character of “ goods” 


— Food and drink, when come under Art. 8—Practice—' 


Ad interim order— Court, if can re-consider it. 
Consumable commodities sold in a restaurant 
come under Art. 8, but it cannot be held that be- 
cause the proprietor of a store has a restaurant 
department, therefore, all articles of food which he 
may have sold in a different department lose their 
character of “ goods" and with it the benefit of 
Art. 52, Lim. Act, merely because the man who 
sells them asa shop-keeper happens to be the 
proprietor ofa restaurant. The governing factor is 
not the question whether the articles were consumed 
on the premises, or whether they were carried away 
for consumption elsewhere. Food and drink, the 
price of which would come under Art. 8, must be 
meals or articles of food which are either consum- 
ed on the premises or are sent out or taken away 
by the customer which are intended for, or capable 
of, immediate consumption in the state in which 
they are sent out, that is to say, without cooking, 
“If from the restaurant is sent out, for instance, a 
case of beer,.that would scarcely be drink in that 
genge of the word. It would be goods andthe same 
applies to articles in tins which do not require 
' immediate consumption, 
A Judge can always re-consider an order which 
.he has passed ad interim untilhe comesto his final 
decision, 


C. R. from the judgment of the Township 
Court, Maymyo, in Civil Small Cause Suit 
No. 135 of 1938, 


Mr. K. C. Sanyal, for the Applicant, 
Mr. Gregory, for the Respondent, 


- Order:.—This is an interesting case 
because it deals with a matter on which there 
seems to be no authority whatsoever. The 
firm of Unica sued the appellant for 
Rs. 57-0-6, price of goods. The plaintiffs 
Tespondent was supported by a mass of 
‘vouchers, all small ones. The defendant 
admitted the purchase of .the goods, but 
pleaded that the sum due has been 
- settled or adjusted against the bill which 
his firm, Messrs. Bhikaram & Sons, had 
‘against the plaintiff and that in any case 
and without’ prejudice to this fact, he 
submitted that the suit was barred 
by limitation under Art. 8, Lim. Act. 
The learned Judge took up the point of 
limitation as a preliminary point, He set 
out the nature of the articles mentioned 
on. the exhibit . vouchers and stated that 
various items, cakes, fish, mutton chop, 
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biscuits, cocoa, tea, etc., were food ‘and 
drink. sold by a keeperof an hotel and 
the claim for them was time-barred under 
Art, 8, Lim. Act. Oigarettes, he held, 
did not fall within the category of food. 
and drink and must be deemed to be goods 
under Art. 52 of the same Schedule and the 
period of limitaticn for them was three 
years. In fact he held that the claim of all 
goods sold was barred by limitation except . 
cigarettes and he put the case down for 
hearing on the question of adjustment, 
No preliminary decree on these lines was 
drawn up. The manager of the plaintiff firm 
was examined as a witness and gave details 
of the business carried on by Unica. The 
defendant did not go into the witness-box 
with regard to the plea of adjustment, The 
learned Judge re-considered his order with 
regard to limitation and found that the claim 
on other articles besides cigarettes was not 
time-barred and he gave a decree for 
Rs. 49-%6. Against this decree, the present: 
application for revision has been filed under 


“5. 20, Provincial Smali Cause Courts Act.. 


The first ground raised is that, having once 
passed an order that the claim on everything 
except the price of cigarettes was barred by 
limitation, the Judge could not alter that 
decision. This ground, in my opinion, is’ not 
good. “A Judge can always re-consider an 


‘order which he has passed ad-interim until 


he comes to his final decision. Tke -real 
item for consideration is the point of:limita- 
tion. The two Articles which have to: be 
considered are, Art. 8, Lim. Act, which says 
that the period of limitation for a suit for 
the price of food or drink sold by the keeper 
of an hotel, tavern or lodging is one year 
from the time when the fcod or drink is 
délivered,and Art.52 which prescribes three 
years as the period of limitation. for a 
suit for the price of goods sold: and 
delivered, where no fixed period of.credit -is 
agreed upon, The question is whether the 
various articles comprised in these vouchers 
are “goods” or “food or drink sold by the 
keeper of an hotel, tavern or lodging,” 
According tothe evidence of the manager 


of Unica, which is not rebutted, his shop 
‘has four departments, viz., stores and proe 
Visions, 


confectionery, cold store and 
restaurant, They have rocms upstairs where 
they lodge guests and thereis the restaurant 
downstairs. He says that teas are included 


-In the department of restaurant and biscuits 


in the department of confectionery. . By, 
“teas” he means. teas which are actually 
taken in the shop. The learned Judge has 
fcund ihat drinks, whether alcoholic or 
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ordinary, are drinks supplied by keepers of 
restaurants or taverns; 50 he has held the 
items with regard to drinks as barred under 
Art. 8. He then says: 

“Ag regards cakes, biscuits, Jam, cheese, cocoa, 
cigarettes and fruits, they are food usually supplied 
by the confectionery department and not exclusively 
by an hotel ortavern. I take it in that light and 
it would be most unfair if the claimsfor these goods 
are ignored on the simple reason that an hotel- 
keeper opens 8 confectionery in addition to a restau- 
rant or eating house.” . 


The absence of any authority with 
regard to Art, 8 is very striking, I have 
Rustomji’s monumental work on the Law 
of Limitation which extends to 1,888 
. pages, and the only comment which he 
is able to make with regard to Art. 8 is: 
“A tavern is a public house licensed to sell 
liquor in small quantities” with-a reference 
to Webster's Dictionary and Bhag Singh v: 
Dharta Singh (1). It seems that the case 
must be considered on first principles as 
there seems to be no guidance on the point. 
In the first place I would hold that consum- 
able commodities sold in a restaurant would 
certainly come under Art. 8, but I do not 
think that because the proprietor of a store 
has a restaurant department therefore all 
articles of food which he may have sold 
in a different department lose their character 
of. “goods” and with it the benefit of 
Art, 52, Lim. Act, merely because the man 
who sells them as a shop-keeper happens 
to the proprietor of arestaurant. I had 
been inclined at first to the view that the 
governing factor would’ ba the question 
whether the articles were consumed on the 
premises, in which case they would be food 
sold by the keeper of the restaurant, or 
whether they were carried away for 
consumption elsewhere, in which case they 
would bé goods: but further consideration 
Jed me to believe that this would be falla- 
cious. It is a well-known fact that in Ran- 
goon certain restaurants do a big business 
in delivering lunches to people employed in 
-different offices and common sense dictates 
‘that these lunches must be regarded as 
‘food sold by the proprietor of that restau- 
‘ant, and therefore the price of those lunches 
would come under Art, 8, The best defini- 
‘tion which I can think of ig to say that food 
‘and drink, the price of which would come 
“under Art. 8, must be meals or articles of 
„food which are either consumed on the pre- 
‘mises or are sent out or taken away by 
-the customer which are intended for, or 
“capable of immediate consumption in the 
«state in which they are sentoOut, that is to 


.. Q) 143 P L R1908; 97 PR 1908; 43 P W R1908, 
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say, without cooking; though I am not quite 
sure if merely heating—and not really 
cooking—that is, the necessity for their 
being heated, would alter them from food 
and drink to goods, but this point is not 
required in this case. Iffrom the restaurant 
is sent out, for instance, a case of beer, 
that would scarcely be drink in that sense 
of the word, It would be goods and the 
same applies to articles in tins which do 
not require immediate consumption. In 
this light, the classification by the trial 
Judge will have to be re-considered, e. g., 
one voucher is for five teas and a plate 
of cakes (Ex. P). He has charged the tea 
as food and drink, but the plate of cakes 
under “confectionery.” In my opinion, 
the voucher certainly suggests they were 
all consumed within the restaurant and 
therefore that voucher has to come under 
Art. 8 I classify below under the heads 
“Mood and drink” aud “Goods” all the 
vouchers seriatim. (After classifying 
different vouchers accordingly, his Lord- 
ship concluded as follows). The claim on 
the price of all the articles which are 
elassified as “food and drink” is times 
barred. The decree of the trial Oourt will 
be altered to one for Rs. 46-116. No. 
order as to costs in this Court. 


D. Decree modified. 


————EEE 


NAGPUR HIGH COURT 
Oivil Revision No. 465 of 1938 
September 4, 1939 
PoLLook, J. 
SAKHARAM AND ANOTHER—A pPLIOANTS 


versus 

MAHADEO AND 0THERS—OPPOSITH Party 

Civil Procedure Code (Act V of 1908), ss. 145, 73 
—Liability of surety—Decretal amount recovered 
from surety—Another decree-holder of same judg- 
ment-debtor, if can claim ratable distribution. | 

The liability of the surety 13 co-extensive with 
that of the judgment-debtor, and hence the surety 
must be deemed to be a judgment-debtor. Where 
certain amount has been recovered from the surety 
in execution of the decree, another dzcree-holder of 
the fsame judgment-debtor who has obtained a 
decree subsequently ig not entitled to claim rate 
able distribution asthe assets are not obtained in 
execution against the latter's judgment-debtor. 

App. for revision of the order of the 
Court of the Subordinate Judge, 2nd Olass, 


Morsi, dated March 11, 1938. 


Mr. A. L. Halve, for the Applicants. 
Mr. N. K. Banerji, for the Opposite Party. 


Order.—In 1932, Sakharam and Laxman 


. obtained a simple money decree against 
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Barkaji and Baliram, and in 1934, Gouri- 
shankar stood surety for the performance 
of that decree. In 1936 Venkat obtained 
a simple money decree against Barkaji and 
Baliram. Subsequently Rs, 605 was realis- 
ed from Gourishankar in execution of the 
decree of Sakharam and Laxman, The 
question is whether Venkat is entitled to 
claim ratable distribution of such assets, 
The lower Court has held that he is. 

Section 145 of the Civil P. O. provides that 
where any person has become a surety for 
the performance cf the decree, the decree 
may be executed against him to the extent 
to which he has rendered himself person- 
ally liablein the manner provided for the 
execution of the decree and such person 
shall, for thepurposes of appeal, be deem- 
ed a party within the meaning of s. 47. The 
‘lability of the surety is co-extensive with 
that of the judgment-debtor, and the effect of 
this is, in my opinion, that the surety must- 
be deemed to be a judgment-debtor. As 
the assets were not obtained in execution 
against Venkat's judgment-debtor, Venkat 
therefore is not entitled to claim ratable 
distribution. The opposite view would lead 
‘to an anomalous position. If part of the 
‘money realised from Gourishankar is taken 
by Venkat, then Barkaji and Baliram will 
be liable to Sakharam and Laxman for 
the balance of the decretal amount, and 
Gourishankar whose liability is co-exten- 
sive with theirs, would also be liable ; but 
Gaurishanker did not undertake to stand 
surety for all decrees against Barkaji and 
Baliram, and  Venkat'’s decree against 
Barkaji and Baliram was not in fact obe 
tained till a yearor two later, 

For these reasons, I hold that Venkat 
is not entitled to claim ratable distribu: 
tion. The application for revision is allow- 
‘ed with costs in both Courts, No Counsel's 
fee as no certificate is filed. 


8, Revision allowed. 


CALCUTTA HIGH COURT 
Second Appeal No, 211 of 1938 
August 18, 1939 : 

B. K. MUKHEEJEA AND RexgsurGH, JJ, 
Smt. BHUBAN MOHINI DEBI AND ANOTHER 
—PLAINTIFFSs— APPELLANTS 
VeETSUS 
BIRAJ MOHAN GHBOSH— DEFENDANT 


l No, 2 — REBPONDENT 
Civil Frocedure Code (Act V of 18C8, ss, €0, 2, 
0. XL, r. l—Buit for declaration of title to certain 


BHUBAN MOHINY DEBI V: BIRAJ MOHAN GuosH.(CAL,) 


186 10 


a 
property—Receiver made | co-defendant — Allegation 
against Receiver of collusion—Defence of both defen- 
dante tdentical—Case, if can be severed — Cause of 
action as regards declaration of title based on acts 
commttted by Receiver — Notice under s. 80—Object 
of 8. 80—Receiver under O. XL, r. 1 — Position of, 
whether same as Oficial Trustee or Administrator— 
Receiver, if public officer. 

It is quite true that if two or more causes of action 
are united in one suit, and with regard to one of 
them the suit fails for want of notice unders, 80, 
Civil P, O., there is no reason why the entire suit 
should be dismissed. Butif in a suit against a per- 
son for declaration of title to certain property the 
Recsiver of that property is added as a party and there 
are definite allegations against him of collusion with 
that person in granting rent receipts, aud setting up a 
claim to possession inthe disputed property and the 
Receiver, moreover, does not take up a neutral attitude, 
and the defence of both the defendants in answer to 
the plaintifis' claim is identically the same, it is not 
possible to sever one part of the case from the 
‘ag 79 Ind, Oas.173 (8), relied on, [p. 587, col, 
1}. 
“No estate vests in the Receiver by virtue of hisap- 
pointment. Hecollects rents or profits, income òr 
capital on the title of the persons who are parties to 
the suit, and he defends the suit because of the powers 
given to him by the Oourt under O. XL, r.l (dh 
In cases where no relief is claimed against the 
Receiver personally, and the suit is really against the 
estate, which does not vest in the Receiver, but which 
is held by him under orders of the Court who made 
the appointment, the suit cannot besaidto be one 
against the Receiver within the meaning of s, 80, 
In other words g. 80, contemplates a suit against the 
Receiver which seeks to make him personally liable 
for acts, done or purporting to be done by him in his 
official capacity, and it does not contemplate a case 
where a suit for possession is brought against the 
owners of the estate in the respect of which he has 
been appointed a Receiver, and which suit he has got 
to defend under powers conferred on him by the 
Court. In such cases it is undoubtedly necessary to 
take the leave of the Oourt which appointed the 
Receiver, before the latter can be madea party to the 
proceedings, and that ison the principle that inter- 
ference with the possession of the Receiver, without 
leave would amount to a contempt of the Court, whose 
officer the Receiver is, But thereis no necessity to 
serve upon him a notice under a, 80. (p. 587, col, 


Section 80 was intended “to afford protection to 
officials against personal responsibility for official 
acts.” Ifit is sought to make an officer personally 
liable for certain acts done or purporting to be done 
by him in his official capacity, it ia essential before a 
suit is commenced that there should be a notice served 
upon him under s. 80, Theobject of the notice is to 


_givehim an opportunity to re-consider his position 


with regardto theclaim and to make amends, or 
settle the claim if he is so advised, 104 Ind. Cas,-257 
(9), relied on. [ibid.] 

A Receiver appointed by the Court under O. XL, 
T. l, has a legal position different from that of the 
Official Trustes or the Administrator General. Um- 
like the Receiver, theae officers havean estate in the 
properties which they hold by virtue of their office 
and consequently s suit in respect of the properties 
they hold, would be a suit against them in the legal 
sense. The same reasoning does not apply to a 
Receiver, [p. 588, col, 8.1] - 

it is the duty of a Receiver totake charge of the 

rcferties in euit on behalf ofthe Court. He exercisea 
. bis funeticns urder the supervision and control of the 
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Court and is remunerated under its orders, He can 
thus be deemed to be an officer of a Court of justice 
whose duty it is to take charge or dispose of any 
property within the meaning of s. 2 (17) (d) Even if 
he is not an “officer,” he is clearly a person especially 
authorized by a Oourtof justice to perform such 
duties and consequently a public officer. 132 Ind. 
Oas, 634 (1) and 128 Ind. Cas, 108 (4), relied on, 130 
Ind, Cas. 894 (7), explained. [p 586, col, 1.] 


' S.A. from appellate decree of the Ad- 
. ditional District Judge, Second Court, 24- 
T at Alipore, dated September 11, 
1937. 


Dr, S. C. Bysack, Messrs. Satindra Nath 
Mookerjee and Samarendra Nath Mukher- 
jee, for the Appellants. 


Messrs. Rabi Roy and Nagendra Kr. Dutt, 
for the Kespondent. 


Judgment.—This appeal is on behalf 
of the plaintiffs and the suit was one cem" 
menced by them for establishment of their 
title to the lands in suit and for recovery of 
khas possession on evicting defendant No, 1. 
There was a claim for mesne profits against 
both the defendants and an alternative 
claim for rent in case defendant No. 1 
succeeded in establishing his tenancy right 
tothe disputedland. The plaintiffs’ case 
was that the lands in suit appertained 
to the secular estate of one Rajmohan Nag 
Choudhury which vested in the predecessor 
of the plaintifs under a sale in execution 
of a mortgagedecree. Defendant No. 1 
wasa tenant in occupation of the said 
lands, but in arent suit which was ins 
stituted against him by the plaintiffs, he 
denied their title and set up a tenancy 
right under the debutter estate of Raj 
Mohan Nag Choudhury which admittedly 
did not pass tothe plaintiffs’ predecessor 
by the mortgage sale and which is row in 
possession of defendant No. 2 as a Receiver 
appointed by the Court. 

This plea was given effect by the Court 
which decided the rent suit and the plaint- 
iffs’ claim for rent was dismissed. The 
plaintiffs have now commenced this suit 
for recovery of khas possession of the 
lands on the footing that defendant No. 1 
is a trespasser. It was alleged that certain 
rent receipts were produced by defendant 
No.1 inthe rent suit in collusion with 
defendant No.2 for the purpose of proving 
the title of the debutter estate, and in fact 
the latter was all along asserting its 
right torealize rents from defendant No.. l. 
“On these allegations the plaintiffs wanted 
mesne profiis against both the defendants 
_ andin care. it was found that defendant 
“No. 1 was a tenant, and had } aid rents to the 
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debutter estate, there was an alternative 
prayer for recovery ofthe sums realized 
as rents from defendant No. 2. Both the 
defendants contested the suit. Their cone 
tention in substance was that the lands in 
suit appertained to the debutter estate and 
the plaintiffs had no right or title to the 
same. It was said thatthe decision in the 
rent suit was quite correct, and that defen- 
dant No, 1 had, asa matter of fact, paid . 
rentsto the debutter estate up to 1340. 
B.S. Defendant No, 2 raised a further 
point thatthe suit was nct maintainable 
against him withouta notice under s. 80, 
Civil P.O. The trial Court on a consideras 
tion of the evidencein the record came 
to the conclusion that the plaintiff had no 
title to the lands in suit, which were in 
reality apart of the debutter estate of 
Raj Mohan Nag Choudhury. On this 
finding, the suit was dtsmisyed, and the 
Munsif did not go into the other questions 
raised in the issues, including the question 
of notice under s. 80, Civil P. O. There 
was an appeal taken by the plaintiffs, 
against this decision, and the Additional 
District Judge of Alipors who heard the 
appeal reversed the finding of the Munsif 
on the question of title and came to the 
conclusion that the property in suit was 
includédin the secular estate of Raj Mohan 
and hence passed by the mortgage sale to 
the plaintiffs’ predecessor. As the trial 
Court had not decided the issue raised on 
the question of notice under s, 80, Civil 
P. O., the case was sent back to ithe trial 
Judge for rehearing on the point. The 
Munsif, after remand decided this issue 
against the plaintiffs and held that the suit 
was not maintainable against defendant 
No, 2 asno notice was served upon him 
under s. 80, Civil P. O. This view was 
affirmed in appeal by the Additional Dis- 
trict Judge, 24-Parganas. The result was 
that the suit was dismissed against defen- 
dant No. 2. It was disposed of as against 
defendant No.1 on the terms of a come 
promise entered into between him and the 
plaintiffs. Itis against the order of dis- 
misgal against defendant No.2 that the 
plaintiffs have come upon second appeal to 
this Oourt. 

Dr. Bysack appearing in support of the 
appeal has contended in the first place that 
a Receiver is not a publie officer and con» 
sequently no notice under s. 80, Civil P. O. 
is necessary. This contention is opposed 
to anumber of authorities of this Court, 
where it has been held that a Receiver is 
-a public officer and is entitled to a notice 
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under s. 80, Civil P.O. It cannot be dise 
puted that itis the duty of -a Receiver to 
take charge of the properties in suit on 
behalf of the Court. He exercises his 
functions under the supervision and cone 
trol of the Court and is remunerated under 
its orders. He can thus be deemed to be 
an officer of a Oourt of justice whose duty 
it isto take charge or dispose of any 
property within the meaning of s: 2 (17), 
(d), Civil P.O. Even if he is not an 
“officer”, he is clearly a person especially 
authorized by a Oourt of justice to perform 
puch duties, as laid downin that clause, 
The casein Jagadish Chandra Deo 1. 
Debendra Prasad Bahadur (1) is a direct 
authority on the point, that a Receiver is a 
public officer. The learned Judges who 
decided this case observed in their judge 
mentthat there were several earlier deci- 
sions in which the same view was taken. 
It istrue, ashas been pointed out by 
Dr. Bysack, that most of the earlier cases 
were really casesof common manager and 
not of a Receiver appointed under the 
provision of the Oivil P. O.: wide Beni 
Madhab v. Deb Narayan (2) and Naba 
Kishore Mandal v. Atul Chandra Chatterjee 
(3). In fact theearliest reported authority 
on the question of a Receiver being a public 
officer isto be found in Radharani Dasya 
v. Purna Chandra Sarkar (4). This was 
an application for leave to appeal to His 
Majesty in Council against a judgment of 
Page and Patterson, JJ. passed in 8. A, 
No, 1481 of 1929 Radha Rani Dasya 
v. Purna Chandra Sarkar (5). The suit 
out of which the appeal arose was one 
instituted against an ex-Receiver for res 
covery of money alleged to have been 
misappropriated by the latter. The Court 
below dismissed the suit on the ground 
of an absence of notice under s. 80, Civil 
P. C. and this Court affirmed that deci- 
sion. 

“In support of the application for leave 
to appeal to His Majesty in-Council, a 
point was raised that even though a notice 
might be necessary when the Receiver was 
still in office, there could be no such neces- 
sity after he was discharged. It was held 
by Rankin, ©. J. sitting with 0. 0. 


(1) 35 O WN 161; 132 Ind, Cas, 634: A I R 1931 Cal. 

503; 58 O 850; Ind. Rul. (1931) Oal. 586, 

(2) 24 O W N 138; 53 Ind, Cas, 747; A IR 1920Cal, 
575; 30 CL J 279, 
- (3) 40 O 150; 16 Ind. Oas, 193; 17 O WN 846, 

(4) 34 O W N 671; 128 Ind. Cas, 108; A I R 1930 Cal. 
737; Ind, Rul. (1931) Cal. 28. 

(5) 129 Ind. Oas. 319; AIR 1930 Oal, 721; Ind. Rul, 
(1931) Oal. 159, 
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Ghosh, J, that that was not a. reasonable. 


construction to be put upon s: 80. read. 
with 6.2 (17), Civil P. O.; and this being 


not a substantial question of law, leave - 


to appealto His Majesty in Council was 
refused. It may be pointed out that in 
this case Page and Patterson, JJ. relied on: 
the earlier cases relating to a common 
manager as authorities in support of the 
proposition that a Receiver was a public 
Officer, and this view has not been dissente 
ed from sincethen, The question as to 
whether a common manager was. a public 
offcer was raised in Revati Mohan Das 
V. Jatindra Mohan (6), but their Lordships. 
of the Judicial Committee left the question 
undecided, and disposed of the case on the 
other ground thatthe suit was not one in 
respect of any act or omission on the 
part of the common manager, assuming 
that he was a public officer within the 
meaning ofs. 80, CivilP. C. Dr. Bysack 
has laid much stress on certain observae 
tions made by Costello, J. in Purna Chandra 
v. Radharani Dasya (7), The learned 
Judge indeed observed in his judgment 
in this case, that he was startled to 
hear it argued that Receivers must be 
treated as public officers within the 
meaning of s. 80, Civil P. O. But even 
then there was no decision on this point, 
and the learned Judges based their judge 
ment on the ground thatas no objection 
onthe score of want of notice was raised 
by the defendant in proper time; he could 
not raise it afterwards, It may be that the 
question still awaits final ‘determination 
by the Judicial Gommittee, but in view of 
the authorities mentioned above and the 
provision of s. 2 (17) (d), Civil P. O. we 
do not think that we would be justified 
in holding that a Receiver is nota public 
officer. < 
The next question forour determination 
is, whether assuming that a Receiver is a 
public-officer, a notice under s. &0, Civil 
O., was necessary in the circumstances 
of the present case. Dr. Bysack argues 


that a notice may. have been necessary 


with regard tothe claims for mesne proe 
fits or compensation made by the plaintiff 
in their plaint, butso far as declaration 
of title tothe disputed property. is cone 
cerned, the plaintiffs’ cause of action is 


(6) 61 I A 171; 148 Ind, Cas, 482; AIR 1934 PO 
9P: 610 470;6R POl2i; 3880 W N 517; 1LOWN 
463,66 M LJ 506; (1934) M W N 38]; 39 L W 504; 
(1934) A L J406; 59 O LJ 352; 36 Bom, LR 544 
(P O) 
` (7) 58 OL J 313130 Ind, Cas, 894; ALR 1931 Oal, 
175; Ind, Rul, (1931) Oal, 414, - - 
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not ‘basedon anything done or omitted to 
be done by the Receiver, The Receiver was 
made a party simply because defendant 
No. 1 set up the title of the debutter estate 
and it was proper that the questicn should 
be decided in the presence of the Receiver, 
Under these circumstances, the conten- 
tion of the learned Advocate is that the 
Courts below should have given his clients 
a declaration of title to the land in 
suit against defendant No. 2 though the 
claim for masne profits might be dismissed. 
In fact his clients made an application bee 
fore the Court of Appeal below withdrawing 
their claims for compensation and mesne 
profits against the Receiver. 

It is quite true that if two or more causes 
of action are united in one suit, and with 
regard to cne of them the suit fails for wart 
of notice under s. 80, Civil P. O.„ there is 
no reason why the entire suit should be 
dismissed : vide Dakshina Ranjan Ghosh v. 
Omar Chand (8). But this contention by 
itself is of no assistance to Dr. Bysack’s 
clients. If the suit is really a suit against 
the Receiver within the meaning ofs. 80, 
Civil P. O., the cause of action of the plain- 
tiffs even as regards declaration of title, is 
clearly based on certain specific acts al- 
leged to have been committed by the 
Receiver. In para. 9 of the plaint, there are 
definite allegations against him of collusion 
with defendant No. 1 in granting rent 
receipts, and setting up a claim to possess 
sion in the disputed property. The Receiver, 
moreover, did not take up a neutral atti- 
tude, and the defence of both the defende 
ants in answer to the plaintiffs’ claim is 
identically the same. Such being the case, 
it is not possible in our opinion to sever cne 
part of the case from the other. This con- 
tention of Dr. Bysack therefore must fail. 
But we think that quite apart from these 
contentions the appellants are entitled to 
succeed on another and a broader ground, 
viz, that the present suit is really not 
one against the Receiver as a public officer 
as is contemplated by s. 80, Civil P. O., As 
was observed by the Judicial Committee in 
Bhagchand Dagadusa v. Secretary of State 
(9), at p. 353, s. 80 was intended “to afford 
protection to officials against personal rese 

-ponsibility for official acts.” If it is sought 
to make an officer personally liable for 
certain acts done or purporting to be done 
. (8)280 WN 10; 75 Ind. Oas. 173; A IR 1924 Cal, 
145; 50 0992; 388 OL J 104, 

. (9) 541 A 338 at p 353; 104 Ind, Cas. 257; A I R 1927 
P O 176; 51 B 725; 53 M L J 81; 25 A LJ 641; 29 Bom. 


L R 1227; (1927) M W N 561; 48 O L J 76; 1 Luck 
Oas, 291; 32 O W N 61; 26 L W 809 (PO), 
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by him in his official capacity, it is essen- 
tial before a suit is commenced that there 
should be a notice served upon him under 
s. 80, Civil P. ©. The object of the notice 
is to give him an opportunity to re-consider 
his position with regard to the claım and to 
make amends, or settle the claim if he is 
so advised. 

The suit in the present case is not against 
the Receiver as such; it is really a suit 
against the debutter estate. The plaintiff's 
cause of action is that the debutter estate, 
which is now in the hands of the Receiver 
under orders of the Oourt, has dispossessed 
them from the land in suit, through defend- 
ant No.1 whois a tenant oftheirs. The 
plaintiffs want to have their title to the 
disputed property established against the 
debutter estate, and it is from the debutter 
estate that they want to recover mesne proe 
fits. In short the plaintifs do not pray for 
anything against the Receiver personally. 
They want a decision which would be bind- 
ing on the debutter estate. If the Receiver 
is discharged to-day, the suit would then 
proceed against the debutter estate and 
those whoown it, It is well-settled that no 
estate vests in the Receiver by virtue of 
his appointment. He collects rents or 
profits, income or capital on the title of the 
persons who are parties tothe suit, and he 
defends the suit because of the powers 
given to him by the Court under O. XL, r. 1 
(d), Civil P.O. I think that in such cases 
when no relief is claimed against the 
Receiver personally, and the suit is really 
against the estate, which does not vest in 
the Receiver, but which is held by him 
under orders of the Court who made the ape 
pointment, the suit cannot be said to be 
one against the Receiver within the means 
ing of s. 80, Civil P, O. In other words, 
s. 80, Civil P. O. contemplates in my opinion 
a suit against the Receiver which seeks 
to make him personally liable for acts; 
done or purporting to be done by him in 
his official capacity, and it does not contem- 
plate a case wheres a suit for possession is 
brought against the owners of the estate in 
the respect of which he has been appointed 
a Receiver, and which suit he has got to 
defend under powers conferred on him by 
the Court. In such cases it is undoubtedly 
necessary to take the leave of the Court 
which appointed the Receiver, before the 
latter can be made a party to the proceeds 
ings, and that is on the principle that ine 
terference with the possession of the Ree 
ceiver, without leave would amount to a 
Contempt of the Oourt, whose officer the 
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Receiver is. But there isin my opinion no 
necessity to serve upon him a notice under 
8. 80, and there can be no meaning in 
sending such notice. It would not be in 
the powers of the Receiver to make amends 
of his own accord. If any reparation is 
to be done that can only be done by the 
;persons who actually own the estate. If 
-the Receiver proceeds to satisfy the claims 
„of the plaintiffs on his own responsibility 
he may himself be made liable at tke 
eee of the persons who have got the 
title, 

. Itis to be noticed that all the authorities 
.mentioned above, with the exception of the 
one in kevati Mohan Das v. Jatindra 
.Mohan (6), which was decided by the Judi- 
-cial Committee, are cases where tke 
. Receiver was sought to be made personally 
liable for acts purporting to be done by him 
as a public officer, and hence, it could pro- 
perly besaid that notice under s. 80, Civil 
P. O., was necessary in these cases. In 
Revatt Mohan Das v. Jatindra Mohan (6), 

the suit was one to enforce a charge upon 

properties in the hands of a common mana- 
ger and not tomake him personally liable. 

As the suit was not inrespect of any act of 

omission on the part of the common 
“manager it was held by the Judicial Come 
mittee that no notice was necessary, There 

is an important passage in the judgment 
of their Lordships which in our opinion 
clearly indicates that a suit which was 
not against the common manager personally 
would not in their Lordships’ pinion come 
under s. &0, Civil P. C. “The appellant 

made no claim against respondent No. 1 
personally” so runs the judgment : 

“He was there ‘only as representing the estate of 
‘which the sale was sought. In their Lordships’ opi- 
nion such a suit is not within the ambit of s. 80, and 
no notice of suit was required," 

There is no authority that I am aware of 
which holds that notice under s. &0 ig 
necessary where the relief is sought against 
the estate itself, in the hands of the 
Receiver or the common manager, It may 
be mentioned here that no notice under 
“5. 80 is necessary in suits against the 
‘Official Trustee or the Administrator-Gene- 
ral except when these officers are sought to 
be made personally liable: vide sg. 16, 
Act II of 1913 and s. 41 of Act IIL of 1912. 
Xt is true that this is because of express 
. Statutory provisions, which have made exe 
ceptions, 50 to say, to the general rule con- 
tained in s. £0, Civil: P. O. But we think 
that a Receiver appointed by the Court 
under'O, XL, r.1, Civil P., O, has a legal 
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position different from that of the Official 
Trustee or the Administrator-General. Un- 
like the Receiver, these officers have an 
estate in the properties which they hold 
by virtue of their office and consequently a 
suit in respect of the properties they hold, 
would be a suit against them in the legal 
sense, Thesame reasoning does not apply 
toa Receiver. My conclusion therefore is 
that the suit in the present case was not 
against the Receiver as contemplated by 
s. 80, Civil P. C., and as such no notice was 
necessary. The result is that the appeal is 
allowed and the judgment and decree of 
the Court below are set aside. 

The plaintiffs, having according to the 
findings of Court of Appeal below establish- 
ed their title tothe property in suit, are 
entitled to a declaration of their title as 
against defendant No. 2. As against defen- 
dant No. 1, the suit would be decreed in 
terms of the compromise entered into bet- 
ween him and the plaintiffs. The plaintiffs’ 
claim for mesne profits or compensation 
against defendant No, 2 would stand dis- 
missed, The costs will be borne by the 
parties themselves in all the Courts. The 
cross-objections are dismissed with oo order 
a3 to costs. 

D, Appeal allowed. 


LAHORE HIGH COURT 
Execution First Appeal No. 16 of 1939 
March 21, 1939 
BHIDE, J. 

Lala JAGAN NATH AGGARWAL AND 
OTHERS-—- Å PPELLANTS 
versus 
SPECIAL OFFICIAL RECEIVER AND 
OTHERS— RESPONDENT3 
Provincial Insolvency Act (V of 1920), ss. 51, 52 
—Judgment-debtor adjudged insolvent during execu- 
tion sale—Sale confirmed before receipt of stay 
order—Sale proceeds sent to High Court—No pro- 
ceedings under 8. 51 or 3. 52 taken in time—Decree- 
holder held entitledto sale proceeds, 
A judgment-debtor was adjudged insolvent dur- 
ing execution sale. Before the order of the High 
Oourt staying confirmation of the sale was re- 


ceived by the executing Court the sale was 
confirmed but the sale proceeds having 
been ordered to be sent to the High Court 


they were not paid to the decree-holder but were 
sent tothe High Court; 

Held, that as no action was taken under s. 51 or 
s. 52, Prov. Insol, Act, in time, the decree-holder 
was entitled to get the sale proceeds after the con- 


firmation of the sale. 

Ex. F, A, frcm the crder of tLe Senior 
Subdudge, SkeikLupura, dated ‘October 
27, 1938. ° _ = s 
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Messrs.. Jagan Nath Aggarwal and Asa 
Ram Aggarwal, for the Appellants. 


Mr, B. Bhagat Ram, for the Respondent 
(Bela Singh.) 


The Special Official Receiver in person, 


Judgment.—This is an appeal arising 
out of execution proceedings relating to 
a decree in the Court of the Senior Sub- 
ordinate Judge, Sheikhupura. A house 
belonging to the judgment-debtor was sold 
by auction and the sale was confirmed on 
August 16, 193$. In the meantime, the 
judgment-debtor had been adjudged ingol- 
vent by a Court at Ferozepore and the 
insolvency proceedings had been sub» 
sequently transferred to the High Court, 
On the motion of the Special Official 
Receiver an order was passed by a learned 
Judge of this Court that the confirmation 
of the sale of the house should be stayed, 
but this order did not reach the Senior 
Subordinate Jugde till after the confrma- 
tion of the sale. It appears, however, that 
later on a letter was issued by the Assistant 
Ragistrar asking the Senior Subordinate 
Judge to send the proceeds of the sale to 
this Court. As a result the sale proceeds 
were not paid tothe decree-holder and his 
application for execution was consigned to 
the record room. From this decision the 
present appeal has been preferred, 


The learned Counsel for the appellant ` 


has urged that the decree-holder was a 
secured creditor and it was open to him to 
realize his security in spite of the insole 
vency, proceedings. It was further urged that 
in this case the sale having been confirmed 
on August 16, 1938, before the order of 
this Court staying confirmation of the sale 
had reached the Senior Subordinate Judge, 
thesale proceeds could not be ordered to be 
sent to this Court. The letter of the Ase 
Bistant Registrar as regards the remittance 
of the sale proceeds to this Court was appar- 
ently not based on any order of a Judge of 
this Court. The Special Official Receiver was 
unable to give any reply to the contentions 
of the learned Counsel for the appellant or 
to support the procedure adopted in requir- 
ing the Senior Subordinate Judge to remit 
‘the sale proceeds to this Court. As no 
action was taken under s. 51 or s. 52, 
Prov. Insol. Act, in time, the decrees 
holder was entitled to get the gale 
proceeds after the confirmation of the sale, 
I accordingly accept the appeal and direct 
“that the sale proceeds be made over to the 
decree-holder. In view of all the circum- 
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stances I leave the parties to bear their 


costs. 
S. Appeal allowed. 


CALCUTTA HIGH COURT 
Oivil Rule No, 406 of 1939 
August 3, 1939 
Nasim ALI AND Rav, JJ. 
PROFULLA CHANDRA 
GANGOPADHAYA—P2atitTiongER 
versus 
RAJ MOHAN DAS— DROREB-HOLDER AND 
AUOTION#PUBOHASER-—OPPOSITR Party <3 
Bengal Tenancy Act (VIII of 1885), a. 26-F ag 
amended by Act of 1938—Application for pre- 
emplion under procedure under old section made 
subsequent to its amendment—Maintainabdtlity, 
Section 26-F, Ben. Ten. Act which is amended 
in 1938 provided also for a procedure according to 
which the right of pre-emption had to be exercised. 
That procedure has after amendment been abrogat- 
ed. An application for pre-emption under the old 
procedure cannot, therefore, be entertained sub- 
sequent to the coming into force of the Amending 


ct. 

C., Rule issued from an order of the 6th 
Court Munsif at Dacca, dated December 15, 
1938. 


Mr. Hemanta Kumar Bose for Mr. Amrita 
Lal Mukherjee, for the Petitioner, 


Mr. Surajit Chandra Lahiri, for the 
Opposite Party. 


Nasim All, J.—An occupancy holding 
was sold in execution of a decree on 
April 9, 1938. Notice of this transfer 
was served upon the petitioner on 
August 12, 1938. The Ben. Ten. (Amendment) 
Act of 1938 by which s. 26-F was amended 
came into operation on August 1, 1938. 
The petitioner filed an application for 
preemption under s, 26-k on Septem- 
ber 22,1938, The learned Munsif before 
whom this application was filed has come 
to the conclusion that as the machinery for 
enforcing the right of pre-emption has 
already been taken away by the amending 
Act which came into operation before the 
application for pre-emption was filed, he 
had no jurisdiction to entertain that appli- 
cation. He accordingly rejected the appli- 
cation. Hence this Rule was obtained by 
the petitioner. It is clear that s. 26-F 
which has now been amended provided 
also for a procedure according to which 
the right of pre-emption had to be exercis- 
ed. That procedure has now been abrogat- 
ed. The Munsif, therefore, could not 


„entertain the application for pre-emption 
under that procedure. The question as to 


—_ 
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whether after the amendment of s. 26-F the 
right of pre-emption still survives and can 
be enforced by a suit inthe ordinary Civil 
Court is a matter on which we express no 


opinion. The Rule is accordingly discharg- 
ed, but there will be no order as to costs. 


Rau, J.—I agree. 
8. Rule discharged. 


PEE EE 


LAHORE HIGH COURT 
Civil Revision Petition No. 764 of 1938 
March 14, 1939 
TEK CHAND J. 
Lala MUNI LAL—DEOREE-HOLDHR — 
PETITIONER 
VveTsus 
DIWAN CHAND—JUDGMENT-DEBTOR AND 
ANOTHER— RESPONDENTS 
Civil Procedure Code (Act V of 1908), 8. 73 (1)— 
Crown's priority — Crown and private individual 
‘executing their decrees against same judgment-debtor 
—S. 73 1) does not apply—Crown has priortty— Held, 
order giving priortty to Crown in respect of amount 
‘of court-fees due Jrom judgment-debtor on failure of 
his pauper appeal, over decree-holder, was pro- 


r. 

Mhen the Orown and a private individual both exe- 
cute their decrees against the same judgment-debtor 
and seek to be satisfied out ofthe same fund, the 
rules as to rateable distribution laid down ings, 73 
(1), Civil P. O., do not apply and the decree in 
favour of the Orown has priority. In such cases it 
“ 38 not necessary for the Orown or its representative to 
attach the fund before claiming payment, [p, 592, 
col. 1.) 

| Oase-law referred to.] 

' Held, that the order of the Oourt that the Crown 
had the prior right for the satisfaction of the amount 
of the court-fees due from the judgment-debtor on 
failure of his pauper appeal and directing payment 
to the Nazir out of the sale proceeds deposited in the 
-Court in execution taken out by the decree-holder, 
was proper. 127 Ind, Cas, 606 (1), distinguish- 
ed, 


O. R. P. from the order of the Sub-J udge, 
First Class, Ambala, dated June 11, 1938. 


‘Mr. Asa Ram Aggarwal, ‘for,the Petitioner. 


Mr. Shabir Ahmad, for the Advocate- 
General, for the Orown. 


- Order.—On April 23, 1935 the petitioner, 
Muni Lal, obtained a decree against 
Diwan Chand for Rs. 4,720 and costs. Two 
days later, on April <5, 1935, he applied for 
execution of the decree by attachment and 
pale of a house belonging to Diwan Chand, 
The house was duly attached and ordered 
to be sold. In the meantime the judg- 
ment-debtor, Diwan Chand, had appealed 
„in forma pauperis against the decree. The 
‘District Judge dismissed this appeal with 
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costs on October 20, 1936, and also ordered, 
under O. XXXIII, r. 11, that Diwan Chand 
Shall pay to Govt. Rs. 397-8-0, the amount 
of court-fee on the memorandum of appeal, 
He also directed that as laid down in 
O. XXXIII, r. 14 a copy of the decree be 
forwarded tothe Oollector. After the dis- 
missal of the judgment-debtor’s appeal 
proceedings for the sale of the house were 
continued and the house was sold, but there 
was Bome irregularity in publishing and 
conducting the sale and the sale was set 
aside. On January 14, 1937, the decrees 
holder Muni Lal applied for resale of the 
house and after lengthy proceedings the 
house was sold on February 18, 1938 to 
one Sohan Lal for Rs, 325. The auction- 
purchaser deposited one-fourth of the pur- 
chase price forthwith and he paid the ree 
maining three-fourths on March 4, 1938. 
The judgment-debtor, Diwan Chand, raised 
no objection to the sale which was cone 
firmed by the executing Court on March 26, 
1938. On the confirmation of the sale, the 
Oourt ordered that the execution proceed- 
ings be dismissed in part satisfaction, 
While these execution proceedings were 
going on, on July 14, 1937, an application 
on behalf of the Crown was presented by 
the District Nazir for execution of the 
decree for Re. 397-8-0 (the amount of the 
court-fee payable on the pauper appeal 
presented by the judgmentedebtor to the 
District Judge and dismissed by the ape 
by attachment and sale of the movable an 
immovable property of the judgment- 
debtor, No details of the property sought 
to be attached were however given nor was 
the necessary process-fee paid. No attache 
ment of any property of the judgment-debtor 
was therefore effected in proceedings on 
this application till April 2, 1938, when it 
was dismissed on a statement made by the 
District Nazir that he did not wish to pro- 
ceed further with it. 
In the meantime on March 29, 1938, the 
decree-holder had applied to the executing 
Court that the purchase price realized by 
the saleofthe house be paid to him after 


Na 


deducting the auction expenses. When this . 


application came up for hearing on March 
30, 1938, the District Nazir appeared and 
presented an application stating that: the 
Crown was entitled to recover Rs. 397-8-0 
on account of courtefee out of the amount 
realized by the sale of the house in priority 
to Muni Lal. Proceedings on these appli- 
cation continued till May 12, 1938 when the 
District Nazir, on behalf of the Orown, 
made a formal application under O. KAJI, 
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r. 11, for execution of the decree for 
Rs. 397-80 by attachment of Rs. 325 which 
had been realized by sale of the judg- 
ment-debtor’s house in execution of Muni 
Lal’s decree, and for the balance by attach- 
ment and sale of some other property of 
the judgment-debtor. The executing Oourt 
passed no orders on this last application, 
But in the execution proceedings, which 
had been going on, on the application of 
Muni Lal for execution of his decree it 
passed an order on Juné 11, that the Crown 
had a prior right for satisfaction of the 
amount due to it on account of courtefee, 
and directed payment of the amount 
realized by sale of the house to the Dis- 
trict Nazir. The decree-holder has come in 
revision, and the first contention raised on 
his behalf is that the District Nazir had no 
authority to make applications on behalf 
of the Crown and that for this reason the 
order is illegal. This contention is with- 
out any fcrce. By Punjab Govt. (Home) 
Notification No, 1940-J-3//18103 dated April 
27, 1937, all District Nazirs were appointed 
ex officio Govt. Pleaders for the purpose of 
filing execution petitions in the Oivil 
Courts of the Districts to which they are 
attached. Under this notification read with 
O. XXVII, r. 2, Civil P. O., the District 
Nazir was a “recognized agent” of the 
Crown and had authority to make the appli- 
cations in question. 

The second contention is that the only 
application for execution made by the Dis- 
trict Nazir before the receipt in Court of 
the sale proceeds of the house was that of 
July 14, 1937 but that application had 
been withdrawn on April 2, 1938 and the 
order for payment to the Crown passed by 
the lower Court on June 11, is illegal. 
It was contended that the second application 
for execution made on May 12, 1938 is 
ineffectual as it was made long after the 
receipt of the sale proceeds in the Court 
and further because no proceedings were 
taken on this application, With regard to 
the application made by the District Nazir 
on March 30, it was pointed out that this 
did not purport to be, nor was it in effect, an 
application for execution, but had been 
made merely to resist the decree-holder’s 
prayer for payment of the sale proceeds to 
the petitioner and no order for payment 

‘could have been made onit. In support of 
. this last contention, reliance is placed on 
Panalal Jagannath v. Collector of Manda- 
lay (l) In that case some persons had 


.- (1) 8R 294; 197 Ind, Cas, 606; AIR 1930 Rang, 842 
- Jnd, Bul, (1930) Rang. $96, aoe 


MUNİ LAL v. DIWAN OHAND (LAH.) 


591 


obtained a money decree against a number 
of defendants. From this decree some of 
the defendants had appealed in forma 
paupers, but the appeal had been dismissed 
and a decree drawn up, containing a clause 
that the appellants were to pay to Govt. 
the amount of court-fee which they 
would have had to pay if they had not been 
permitted to appeal as paupers. On receipt 
of a copy ofthe decree the Oollector, ine 
stead of applying for execution of the 
decree, merely sent a letter to the executing 
Court, asking it to set aside the amount 
payable to Govt. under the decree 
out of the sale proceeds of the property 
which the decree-holders had got attached 
and sold in execution. On receipt of this 
letter, the executing Oourt deducted this 
amount from the sale proceeds and ordered 
it to be paid to the Oollector. On appeal 
the High Court set aside tLe order, holding 
that Govt. was in the position of a 
decree-holder for the amount of the courte 
fee, which could be recovered by applying 
for execution, but that the Collector's letter 
to the executing Court could not be regarde 
ed as an application for execution and the 
order of the executing Court making the 
payment to the Collector was illegal. The 
learned Judges observed: 

“Had there been an application for execution made 
in the ordinary way by the Collector, it is possible 
that Crown debts might be entitledto priority, but 
here there was only one decree being executed 
under which property had been attached and with- 
out another application for execution on behalf of 
some other decree-holder being made, it was the 
duty of the executing Oourt to proceed with the sale 


of the attached property and apply the sale proceeds 
in satisfaction of the decree that was being executed.” 


The present case, however, is distinguishe 
able, Here the representative of the Crown 
had made a formal application for execution 
of the decree for recovery of the amount 
of .the court-fee before the house was 
actually sold. No doubt this application 
was withdrawn later, but another applica- 
tion had been made subsequently, and this 
was pending before the executing Oourt on 
the date when the order of payment was 
made, It is true that the house or the sale 
proceeds had not been formally attached 
at the instance of the Crown. But this 
appears to be immaterial. It is expressly 
laid down in subes. (3) of s. 73, Oivil P. O., 
that nothing contained in that section 
affects any right of the Govt. This 
sub-section gives statutory recognition to 
the maxim quando jus domini regis. et 
subditi concurrunt, jus regis praeferri debt 
(when the right of a king and that of the 
subject concur, the king's right ghall- be 
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preferred.) This principle had long been 
given effect to in England, where it had 
been held that when the right of the Crown 
and the right of the subject, in respect 
of payment of a debt of equal degree 
compete, the Orown's right prevails: Rex 
v. Wells (2), Quick's case (3), In re Henlay 
& Co., (4) at p. 481 and New South Wales 
Taxation Commissioners v. Palmar (5). 
That the Crown has the prerogative of 
precedence in respect of decree debts was 
ruled by the Courts in this country, even 
before the enactment of any provision 
corresponding to s. 73 (3) of the present 
Oivil P. O.: see Secretary of State v. 
Bombay Landing & Shipping Co., (6), Gan- 
pat Putaya v. Collector of Kanara (7) and 
Gulzari Lal v. Collector of Bareilly (8). 
After the enactment of this provision, it is 
beyond doubt that when the Crown and a 
private individual both execute their dece 
Tees against the same judgment-debtor and 
seek to be satisfied out of the same fund, 
the rules as to rateable distribution laid 
down in s. 73 (1) do not apply and the 
decree in favour of the Orown has priority. 
For decisions after the enactment of this 
provision, reference may be made to 
Gayanoda Bala Dassee v. Butto Krishna 
‘Dass (9) and Q. 5. Varadachari v. Secretary 
of State for India in Council (10). In the 
“ Calcutta case cited above, it was further 
- held that in such cases it was not necessary 
_ for the Crown or its representative to attach 

the fund before claiming payment. 

. Later decisions have gone much further 
- and have ruled that the prerogative of 
` priority may be invoked by the Orown, 
“mot only when it has obtained a decree 
from a Court against the judgment-debtor 
“but also where it has the right to recover 
' arrears of taxes payable by him under a 
statute. Thus,in Deputy Commissioner of 
. Police, Madras v. Vedantam (11), on an 
' application by the Deputy Oommissioner of 
Police payment was made to him by the 


(2) (1812) 16 East 278; 14 R R 347. 
(3) (1812) 16 East 282, 
(4) (1878) 9 Oh. D 469 at p 481; 48 L J Oh. 147; 39 L 
T 53; 26 W R £85. 
- (5) (1907) A O179;76 L J P O 41; 96 L T 278; 14 
Manson 108; 23 T L R 304. 
'(6)5 B H OR23. 
(1B7. 
(8) 1 A 596. 
-(9) 33 O 1040; 100 W N 857, 
.« (10) 59M 872; 162 Ind. Cas, 868, A IR 1936 Mad. 
. €02; 70 M LJ 601; (1986) M W N 76; 43 L W 725; 
BRM 1059. 
`. (11) 59 M 428; 159 Ind, Oas. 634; A I R 1936 Mad, 
,132; 69 ML J 839; (1935) M W N 1263; 8 R M 526; 42 
L W-948, Sa `~ E 4 x 
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executing Court out of the amount realized 
by sale of the judgment-dehbtor's property 
in preference to a private judgmentecreditor 
in execution of whose decree the property, 
had been sold. More recently, a Full Bench. 
of the same Court in Manickam Chettiar V. 
Income-tax Officer, Madura (12), passed 
similar orders on an application, made to 
the executing Court by the Income-tax 
Officer, under s. 151, Civil P. O., in respect 
of the arrears of incomesrtax payable by the 
judgment-debtor. Similarly, the Burma 
High Court in Soniram Rameshur v. Mary 
Pinto (19), has held that where there are 
funds in Court belonging to the debtor, the 
Court can order payment of a Orown 
debt due by the debtor, e. g., income-tax 
arrears, on tke application of the Orown 
without a formal attachment being issued, | 


As against these authorities, the peti- 
tioner’s Counsel has referred me to certain 
observations in a Division Bench decision 
of this Court in Oudh Commercial Bank 
Lid. v. Secretary of State (14). In that case 
it was held that s. 73 (2), Civil P. O., does 
not confer any jurisdiction on the execute 
ing Court to entertain a claim on behalf of 
the Govt. in the absence of any decree in 
support of it, The sub-section only saves 
the rights of the Govt. independent of the 
section, Such as they might be and merely 
has reference to the right of priority which 
can ordinarily be claimed in respect of 
debts due to the Orown. Consequently, it 
was held that where the Govt. has not 
obtained any decree for the premium and 
arrears of rent for the land belonging to 
it, which had been leased to the judgment- 
debtor and on which he had constructed 
buildings and which buildings had been 
sold in execution of the decree of a private 
decree-holder, the executing Oourt had 
no jurisdiction to go into the merits of the 
claim and direct payment to Govt. of the 
rent out of the sale proceeds of the build- 
ings realized in execution of the decree, 
It was further held that after the sale, the 
proceeds did not belong to the judgment- 
debtor, but were held by the Court in trust 
for the benefit of the creditor executing . 
the decree and such other creditors as had 
applied for rateable distribution under 
8. 73, Civil P.O. : 


(12) IL R (1988) Mad. 744;174 Ind. Oas. 423; A IR 
1938 Mad. 360; (1938) 1 M L J 351; (1938)M W N 197; 
47L W 368:10 RM 702 (F B). 

(13) 11 R 467; 147 Ind, Cas. 1014; A I R 1934 Rang. 
8:6 R Rang, 188. a. 

(14) AI R1935 , Lah, 319; 156 Ind, Oas. 826; 8 R 
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It is not necessary for the purposes of this 
case to decide which of these rival views is 
correct, for, in the case before us, under 
the terms of the decree of the District 
Juige, the Crown was a decree-holder for 
tbe amcunt of the court-fee payable on the 
judgment-deb:or's appeal, An application 
on behalf of the Crown had in fact been 
made for execution of the decree before the 
house was sold and it was pending when 
the sale proceeds were actually received 
In Court. The Court had also before it the 
second application for execution by the 
Nazir when the order of payment to the 
Orown was passed. On all crucial dates 
therefore the Crown was before the Court 
aS an executing decree-holder. Tne fact 
that the first application had been with- 
drawn on April 2, and the second applica» 
tion was not made till May 12, is wholly 
immaterial, for no order was passed by 
the Oourt in the interval. It is equally 
immaterial that the order of payment to 
the Orown was written by the learned 
Judge on the record of the execution pro- 
ceedings started by the petitioner and not 
ọn the application filed by the Nazir. 
Both proceedings were before the Court 
at the same time, and the order was passed 
after hearmg the two rival decree-holders, 
I can therefore find no illegality or materi- 
al irregularity in the order of the Oourt 
below. The petition for revision fails and 
is dismissed but, in the circumstances, 
the parties are left to bear their own costs 
throughout. 
J. Petition dismissed. 


CALCUTTA HIGH COURT 
Suit No, 8 of 1939 
March 17, 1939 
MONAIR, d. 
T, O. AYKUT— PETITIONER 
versus 
| M. O. AYKUT-—RESPONDENT 

Dworce Act (IV of 1869), s. l9—Marringe, 
validity of—Power of High Court to annul mar- 
riage where consent of party was obtained by 
fraud. 

The policy of the Act does not contemplate a 
valid marriage between a Christian and a person 
profeseing a religion which is not monogamous. 

The High Oourt has power under s. 19, Divorce 
Act to annul a marriage on the ground of fraud, 
and where the evidence shows that the consent 
of the party to the marriage was obtained by fraud 
the marriage is void and can be annulled, 


Mr, R. C. Bonnerjee, for ithe Petitioner. 
Order.—This isa wife’s petition fora 
I86—75 & 76 
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decree that her marriage with the respon- 
dent may be declared null and void. There 
is no appearance on behalf of the ress 
pondent. Thepetitioner at the time of 
the marriage was domiciled in Austria and 
was an Austrian subject. The respondent 
was a Turk, The parties went through 
the furm of marriage at the register office 
in Ualeutta on March 8, 1937. Tae peti- 
tioner has given evidence in which she has 
stated that sneis a professing Obristian 
and a Roman Uatholic, She has further 
stated that she would not marry anybody 
who was not a Roman Oatholic ; prior to 
their. marriage the respondent informed 
her that he was a Roman Catholic and 
he signed a paper to that effect. She also 
Btates that when they went to the register 
office where the form of marriage was 
celebrated, the respondent swore that he 
was a Roman Catholic and she states 
further that she would never have married 
him had she known that he was a Muham- 
madan. That information she obtained in 
England in May 1937 when her passport 
expired. She then found that in a docus 
ment purporting to be a marriage certif- 
cate which is partly in Turkish and partly 
in English and issued by the Turkish 
Oonsul-General in London the respondents’ 
religion is entered as “Islam.” This docu- 
ment has been translated and proved, 
The petitioner states that she had no 
sexual intercourse with the respondent 
after she divorced in August 1938 that 
he was in fact a Muhammadan. l 
Detective Sgt. Clarke has given evidence 
that he had known the respondent for some 
time having come into contact with him in 
connection with a passport. In February 
of this year he arrested the respondent for 
disorderly conduct and the respondent then 
made a Voluntary statament in which, 
amongst other things, he stated that he 
was a Muhammadan andthat he did not 
remember whether he stated tnat he was 
a Mugammadan or a Christian at the time 
of his marriage. Mr. R. O. Bonnerjee 
on behalf of the petitioner has referred me 
tos. 10, Divorce Act, waich provides that 
a wifemay obtain dissolution of her 
marriage if her husband has since the 
solemnization of the marriage exchanged 
his profession of Christianity for the pro- 
fession of some other religion and he argues 
that ifthe alleged husband never pro: 
fessed tne Onristian religion, there would 
be even stronger grounds for dissolving 
the marriage tie. 1t is clear thatthe policy 
of the Act does not contemplate a valid 
è 
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marriage between a Christian and a 
person professing a religion whichis not 
monogamous, Section 19, Divorce Act, 
provides that a decree for ‘nullity may be 
made on any of the grounds mentioned and 
it further provides that: 

“nothing in the section shall affect the jurisdiction 
of the High Court to make adecreeof nullity of 


a marriage on the ground that the consent of either 
party was obtained by force or fraud,” 


The High Court has accordingly power to 
annul a marriage on the ground of 
fraud, and on the evidence which has been 
given before me I am salisfied that the 
consent of the petitioner to the marriage 
was obtained by fraud ‘with the consequ- 
ence thatthe marriage is vcid. The rese 
pondent was served personally with the 
petition and does not appear to defend. 
Although thé fetitioner is domiciled in 
Austria she has lived and cohabited with 
the respondent in Calcutia and she was 
residing in Calcutta within the jurisdiction 
of this Court atthetime when she filed 
her petition. The Oourt therefore has 
jurisdiction to entertain the petition. 
There willbe a decree nisi in terms of 
the prayer of the petition and the respon- 
dent must pay the costs. 


B, Order accordingly. 


aiae area anantang 


BOMBAY HIGH. COURT 
Matrimonial Suit No, 616 of 1939 
August 18, 1939 
Beaumont, O. d. 

RAYMOND THORNTON—Patirionee 
ve TEUS 
MARGUERITE ELAINE THORNION— 
RESPONDENT 

Indian and Colonial Divorce Jurisdiction Act 
1926, (16 G17 Geo. V,Ch. 40) as amended in 1937 
—Divorce — Desertion — Refusal of wife to live 
in country where her husband lives for business 
and her refusalto allow intercourse while both are in 
same country amounts to desertion. 

Where a wife refuses for no adequate reason to 
live inthe country in which his business compels 
her husband to live and refuses to have any sexual 
intercourse with him during the periods in which 
they may be in the same country, she ceases to be 
his wife in any proper sense and her conduct amounts 
to desertion, whichis not broken merely by the 
spouses having lived in the same house for afew 
months, Poweil v. Powell (1), relied on. 


Mr. G. C. O'Gorman, for the Petitioner. 


Judgment.—This is a husband's petition 
for divorce under the Indian and Colonial 
Divorce Jurisdiction Act, 1926, the ground 
of divorce being desertion by the wife with- 
out caure for three years which is madea 
ground for divorce under the Act of 1937. 
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The facts appearing from the evidence of 
the husband, which I accept, and the letters 
from his wife, which he puts in, admit of 
no doubt. ‘Lhe parties were married in 
1922, and tke husband and wife came to 
India in July 1926, the husband beixg ein- 
ployed in the Indian Radio and Cable 
Cou'munications Oo. Ltd., wbicb is an 
Indian company .and the parties lived to- 
gether in Bombay until March 1929, when 
the wife went to England, taking with her 
the cnly child of the marriage, a son who 
bad been horn in October 1926. The huse 
band says that in the normal ccurse of 
event she will remain in India in his present 
employment until he is 55 years of age, 
which will be 16 years hence. But he is 
domiciled in England, and itends to return 
to England wher his employment in India 
ceases. In 1930 the husband went to Enge 
land on leave and lived with his wife in 
the normal ‘manner. He asked his wife 
in 1930 to return with him to India, but 
she refused. In 1934 the husband again 
went to England on leave and he again 
lived with tLe respondent as his wife, and 
pressed her to return witb bim to India. 
She refused verbally and she also wrote 
him letters on October 26, 1934, and August 
12, 1935, in which she said that she would 
not return to the East. She alleges that 
her health is injured by living in the 
tropics, but there is no medical evidence of . 
that, and the husband says that she was 
quite well in India, though, like other 
people,she felt the heat. 


Now, down to the time when the husband 
returned to India in 1934, there had been 
no desertion because during the period of 
his leave the spouses lived together as huse 
band and wife. In 1938 the husband 
again wenton leave and he lived in the 
same house as his wife, but they kept 
separate rooms, and marital relations did 
not take place between them. The husband 
returned to India in November 1938, and 
the wife refused to accompany him, On 
December 20, 193x, the wife wrote him a 
letter in which she says that she hoped he 
understood that she meant what she said. 
and that she would not go out East again. 
She saysthat their interests had grown 
apart, that there had been so many breaks, 
and that she had built her life indepen- 
dently, he further says that she could not 
leave herson who is at school, and then 
she rays: 

“Another thing I thought you would have realized 


is that 1 made your operation an excuse for our 
living ss hurband and wife in name only, that 
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part of our married life can quite well be cut out 
altogether as you come home on leave only fora 
few months every three and half years. No doubt 
it is my fault, but I think I make a better mother 
than wife.” 


And then she says at the end of the letter: 

“Tam sorry to have to write so plainly, but do 
take this as final and don’t mention the subject 
again. 
_ So that it ccmes to this, the husband is 
in India as far as can be foreseen for an- 
other 16 years, and the wife definitely re- 
fuses to come out and join him there though 
she gives no reason which can be consider- 
ed satisfactory. Marita] relations have 
not existed since 1934, i. e., more than 
three years before the petition, and the 
wife definitely refuses to resume such re» 
lations. On the other hand the parties 
did live admittedly under the same roof in 
1938, and I should gather from the wife’s 
letters that she would have no objection to the 
husband, whenever heis in England, living 
in the same house with her, though she 
would'not be willing to share the same 
room. The questionis whether in these cir- 
cumstances the wife can be said to have 
deserted the husband for more than three 
years without cause. It was held by Lord 
Buckmaster in Powell v Powell (1), that the 
mere fact that a husband and wife were 
living under the same roof was not enough 
to: prevent desertion. The husband in that 
case was living in an entirely separate part 
of the house and refused any sexual inter- 
course with his wife. Lord Buckmaster said 
(p. 279*) : 

“Except that these two persons were sheltered 
by one and the same roof, there was desertion of 


this wife by her husband in every meaning of the 
word." 


On the other hand, in Jackson v. Jackson 
(2), a Division Bench of the Probate, Divorce 
and Admiralty Division held that the mere 
refusal of sexual intercourse by one of 
the spouses was not enough to constitute 
desertion. All cases of desertion must turn 
on the particular facts proved. It seems 
to me that where a wife refuses for no 
adequate reason to live in the country in 
which his business compels her husband to 
live and refuses to have any sexual inter- 
course with him during the periods in which 
they may be in the same country, she ceases 
to be’ his wife in any proper sense and 
that her conduct amounts to desertion, 
which was not broken merely by tae 
spouses having lived in the sas.e house for 
a (1922) L R P 278; 92 L JP 6;33 T LR 


(2) (1924) L R P 19; 93 L J P L; 130 L T 188; 27 Cox, 
O 0533; 40 T LR 45. BADAN 


*Page of (1922) L. R.P —[lid.] 
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a few months in 1938. I therefore feel 
justified in granting the husband & decree 
nisi for divorce.. He does not ask for the 
custody of the son. Probably that question 
will be settled amicably by the parties. But 
the husband will have liberty to apply for 
the custody of his son, 

8. Order accordingly. 





_ LAHORE HIGH COURT 
Criminal Revision No. 679 of 1939 
October 5, 1939 
DALIP SINGA, J. 

SANTOKH RAJ SINGH SARDAR 
GOPAL SINGH—AcoUsED— PETITIONER 
VvETSUS 
GAHWAR KHAN SULTAN KHAN— 
Accus—ED—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 202 
—Procedure—District Magistrate sending case to 
Police for enquiry and report—If can on receipt 
of report send case to another Magistrate without 
deciding whether it should be dismissed or proceeded 
with—Order of transferee Magistrate summoning 
accused is without jurisdiction. 

When the District Magistrate acts under s. 202, 
Oriminal P, O., and sends the case for inquiry 
and report to the Superintendent of Police, he 
cannot, on, receipt of the report, send the case 
for disposal to other Magistrate without deciding 
whether the case should be dismissed under s. 203 
or proceeded with under s. 204. The Magistrate 
to whom the case is transferred thus having never 
been properly seized of the case his order summon- 
ing the accused is without jurisdiction and must 
be set aside, 87 Ind. Oas. 526(1), relied on. 


Facts.—The complaint was originally 
pending, as appears from the District 
Magistrate's order dated October 8, 1933, 
in his Court. It was sent for inquiry 
under s. 202, Oriminal P. U. to the Superin- 
teadent of Police, Jhang. ‘The report of 
the Superintendent of Police dated nil was 
received by the District Magistrate, Jhang 
wno on September 12, 1938 made certain 
remarks on it and asked for a further rə- 
port from the Superintendent of Police. Oa 
this a second report was made by the 
Superintendent of Police on September 
zo, 1938, Onthe receipt of this report, 
apparently without even considering it, 
the District Magistrate transferred the 
case ‘for disposal’ to Sayyed Ghulam 
Haidar Shao on October 8, 1938. Sayyed 
Ghulam Haidar Sonah, on October 8, 1938, 
adjourned the complaint to Octoper 10, 
1y38 for going through the case. On 
October 10, 1948, after going through it 
and the evidence recorded by the Super- 
intendent of Police, orders were issued 
that the complainant shall be served for 
October 18, 1935 and thatthe patwari of 
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the village, Sultan Ali, and Budh Singh 
Chaukidar shall also be served, and the 
complainant shall be directed to produce 
any more evidence if he so pleases. On 
the next date, ¿i e. October lz, 19338, the 
order under reference was passed. ‘The 
complainant wes present. Tke witnesses 
called by the Oourt were not. The 
Magistrate remarked that after going 
through the complaint and the evidence 
recorded by the Superintendent of Police, 
the case was worth prcceeding with, to his 
mind. Jie therefore as pointed out above, 
summoned the accused. 

Report.—(l) The trial Court had no 
juriediction to pass the order under refer- 
ence because the order by which the 
complaint was transferred to this Court 
by the District Magistrate was illegal and 
the Magistrate consequently was not proe 
perly seized of the case, Section 192 (1), 
Criminal P, O., under which presumably 
the order of transfer by the District Magis» 
trale was passed, enables a District Magis- 
trate to transfer any case of which he nas 
‘taken cognizance for inquiry or trial to any 
‘Magistrate subordinate to him, ‘Therefore 
‘the only order which the District Magistrate 
could pass in transferring the complaint 
‘at the stage at which he did ‘was for 
inquiry and not merely for summoning 
the accused cn the evidence which was 
‘already on the file, as was subsequently 
done by the Magistrate concerned, The 
District Magistrate had no jurisdiction to 
transfer the complaint merely “for dis- 
posal” which mighthave been understood 
by the Court tomean that the complaint 
was to be disposed of onthe evidence al- 
-ready on the file. The District Magistrate's 
order thus being illegal the lower Court 
was not properly seized of the case 
and wastherefore not competent to pass 
the final order issuing process against the 
accused. 

(2) In case, for argument’s sake, it is 
conceded that the District Magistrate's 
.order “for disposal” implied that further 
inquiry wasto be held, even then the 
Magistrate’s order under reference is 
‘legal because it has been passed with- 
out helding any further inquiry although 
a direction to that effect existed at least 
impliedly, in view of the provisions of 
5. 192 (1), Criminal P.O. On October 10, 
1938, the Magistrate seems to have realized 
‘this position because he not only sum- 
moned wWiinesses but also permitted the 
complainant to preduce fresh evidence, if 
necessary. What happened between 
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October 10 and 18, 1938 is not clear from 
the record; but this much is certain that 
on the latter date process was issued with» 
out holding any inquiry or even examin- 
ing the witnesses who had been called by 
the Court itself. Authority also exist for 
the Views expressed above in Mahabir 
Singh v. Giribala Dassi (1), The facts in 
this case were on all fours with the facts 
of the present case and the learned 
Judges of the High Oours held tnat the 
provisions of 8, 192 orof s. 202 did not 
entitlea Magistrate, after he had proceeded 
under the laiter section, to make an order 
under the provisions of the former section 
transferring tue case for the purpose of 
being dealt with under s. 203 or s. 204 
without a fresh investigation as contem- 
plated by s. 2UZ, Oriminal P. O. ‘The order 
issuing the procees subsequently, as in the 
present Case, was held to be without juris» 
diction. Un the basis of reasoning and 
the authority given above, I recommend 
that the ordsr dated October lo, 1938, by 
which process has been issued against 
the accused, be set aside and the learned 
District Magistrate be directed to dispose 
of the complaint himself or gat it disposed 
of by a Magistrate of competent jurisdiction 
in accordance with law. 
Mr, Muhammad Amin Khan for Mr, 
S. K. Suwhney, for the Petitioner. 
Order.—Tne ruling referred to by the 
learned Sessions Judge in Mahabir Singh 
v. Giribala Dassi (|) appears io be exactiy 
in point and the facts are almost un all 
fours witu the present case. Is would 
appear from that ruling that when the 
learned District Magistrate had ac.ed under 
6, 202, Oriminal P. O. and sent the case 
for inquiry and report to the Superinten- 
dent of Police, he could not, on receipt of 
the report, send the case for disposal to the 
learned Magistrate Sayyed Ghuiam Haidar 
Shah without deciding whether the cases 
should be dismissed unuer s. 203 or proceeded 
with under s. 204. Sayyed Gnulam Haidar 
Shah has therefore never been properly 
Seized of the case and his order summoning 
the accused must be set aside as without 
Jurisdiction. Lt is - open to the learned 
District Magistrate to take such action 
under s. 2U3 ors. 204 as he considers tit 
and having taken such action, he may, 
if he chooses and ıb becomes necessary 
to do so, transfer the case for disposal to 
& Magistrate of competent jurisdiction. 
8, he ference answered. 
(1) AIR i925 Cal, 742; 87 Ind, Cas, 526; 26 Or 
L J 940, 29 Y W N dus, 
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BOMBAY HIGH COURT 
Apneal No. 10 of 1939 
October 3, 1939 
Bsavmon?, O. J. AND KANIA, J. 
RATANCHAND DHULAJL AND ANOTARR— 
DereNpants— APPELLANTS 


versus 
JASRAJ KASTOURCHAND—PrarmntTirr— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXII, 
rr. 12, l4—Suit by next friend—On attaining 
majority minor electing not to proceed with suit— 
His liability for costs of defendent and next 
friend. 

Where it is desired to file a suit on behalf of a 
minor, it is necessary under the rules to do so by 
a next friend. The plaintiff must sue in the name 
of the next friend and there is no doubt what- 
ever that the next friend, although he is not a 
party to the suit, is the person who is liable for 
the costs of the defendant. In a proper case, he 
may recover any costs for which he is held liable 
from the estate of the minor, but, as between the next 
friend and the defendant, so long as the plaintiff 
remains a minor, the next friend is the person to 
whom the defendant looks for his costs. But as 
soon a8 the minor attains his majority, the next 
friend ig functus officio and prima facie his liabi- 
lity ceases. The former minor plaintiff is bound 
under O. XXXII, r.12, to elect whether he will 
proceed with the suit ornot. If he elects to pro- 
ceed with the suit, the title to the record is alter. 
ed by showing him as a major plaintif, and he 
thereupon becomes liable for the costs as from the 
commencement of the suit, and the defendant is, 
therefore, placed in exactly the same position as 
he would have been in ifthe plaintiff had never 
been a minor. If the minor elects not to proceed 
with the suit, he can only do so on submitting to 
an order to pay the costs of the defendant and also 
the costs of the next friend. There also the de- 
fendant is placed exactly in the same position as 
he would have been in if the plaintiff had never 
been a minor, It is only in a case of misconduct 
by the next friend, which falls within ‘r. 14, that 
any order for payment of costs can be made againat 
the next friend afterthe minor has attained his 
majority. Dunn v., Dunn (3), referred to. 


Messrs. F. J.Coltman and C.J. Pratap, 
for the Appellants. 


Sir Jamshedji Kanga, for next friend of 
original Plaintiff. 


Beaumont, ©. J.—This is an appeal 
from an order made; by B. J. Wadia, J. in 
Ohambers which raises an interesting 
question as to the liability of a next friend 
of a minor for the costs of the suit. The 
question arises in this way: The suit was 
instituted in 1938, the plaintiff being des- 
cribed as a minor aged 17 years by his 
father-in-law and next friend Jasraj 
Kasturchand, and the object of the suit 
was to obtain partition of the joint family 
property alléged to belong to the minor 
and his father and brother. There were 
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some applications in the suit in which 
costs were incurred. On January 18, 1939, 
the plaintiff attained his majority, and on 
January 26, he took ont a simmons asking 
for an order that this suit filed in his 
name by the next friend be directed to 
be dismissed and the next friend be 
ordered to pay the costs of all parties of 
and incidental to the suit. The matter 
came before the learned Chamber Judge, 
and Counsel for the late minor plaintiff, 
who had attained his majority, realizing 
that in order to establish his right to costs 
against the next friend he would have in 
effect to fight the question in issue in the 
suit, decided to abandon the claim that the 
suit had been improperly instituted by the 
next friend and that he ought, on that 
ground, topay the costs. The contention 
which had been put forward by the next 
friend was that he had been instructed in 
all materials by the minor himself and that 
the suit was a perfectly proper suit. The 
rival contentions were not fought out before 
the learned Judge who made an order 
that the suit should be dismissed, and that 
the applicant (the late minor plaintiff) 
should pay to the next friend and to the 
defendants the costs of the suit. Defend- 
ants Nos. 1 and 2 appeal against that order 
and contend that thev were entitled to an 
order for payment of their custs against 
the next friend irrespective of any mis- 
eonduct on his part. | 
There seems to be no case directly in 


point and therefore we have to consider the. 


matter cn principle. Where it 18 desired to 
file a suit on béhalf of a minor, it 18 neces 
sary under the rules to do so by a next 
friend. The plaintiff must sue in the name 
of the next friend and there is no doubt 
whatever that the next friend, although 
he is not a party to the suit, is the person 
who is liable for the costs of the defendant. 
In a proper case,he may recover any costs 
for which he is held liable from the estate 
of the minor, but, as between the next 
friend and the defendant, so long as the 
plaintiff remains a minor, the next friend 
is the person to whom the defendant looks 
for his costs. The cases on the question 
ofa next friend's liability for costs were 
recently discussed by Rangnekar, J. in 
Babu Vrajlal v. Alibhai (1) and he came 
to the conclusion that the ordinary rule 
is that where a suit is dismissed the next 
friend must be ordered to pay the successe 
ful defendant’s costs with a egg 
_ LR1901; 156 Ind, Oas, 304; A I 
1933 Boye Te: 60 B 35; 7 RB 498 
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where practicable in the judgment to 
the effect that he should have liberty to 
reimburee himself cut of the estate of the 
minor. 
appeal with the form of the order to be 
made against the next friend. where the 
plaintiff is still a minor; what we are 
concerned here with is the liability of the 
next friend after the mincr has attained 
his majority. The pcsition arising in that 
event is dealt within O. XXXII, rr. 12 to 
14, Civil P. O., I will first refer to r. 14, 
which provides tat a minor on attaining 
majority may apply that a suit instituted 
in his name by his next friend be dismissed 
on the ground that it was unreasonable or 
improper, and if the Court is satisfied as 
to such upreasonableness or impropriety 
the Court may grant the application and 
order the next friend to pay the costs of 
all part‘es, That was the rule under which 
an order was in the first instance asked 
for in this case. The claim made under 
that rule as I have said, was abandoned, 
and an order was scught under r. 12 which 
deals with the case of a minor attaining 
his majority where the suit has been pro- 
perly brought. That rule provides that 
& minor plaintiff shall on attaining majority 
elect whether he will prcceed with the 
suit or not. Where he elects to proceed 
with the suit, he has to apply for an order 
discharging the next friend and for leave 
to proceed in bis own name. Then the 
title of the record has to be amended so 
as to.show that the late minor has become 
a major plaintiff. Then it is provided that 
where. he elects to abandon the suit he 
must apply for an order to dismies the suit 
and he has to pay the cos.s of the suitof 
the defendant and of the next friend. 

“Now, Mr. Coltman on behalf of the 
appellant has argued that the rule does not 
say what is to happen with regard to the 
existing liability of the next friend. His 
contention it thatthe next friend when he 
files the suit undertakes liability to the de- 
fendants’ to satisfy his costs: a liability 
which cannot be imposed on the minor 
because he is a minor; and he points out 
that there is nothing in the language of 
O. XXXII, r. 12, which brings to an end 
the liability of the next friend to the 
defendant incurred before the minor 
attained his majority. Nor have we been 
referred to any case which covers the exact 
point. The liability of the next friend 
for costs is discussed in Edn. 2 of Hals- 
bury’s Laws of England, Vol.17, paras. 1455 
to. 1457 (inclusive), and it is, I think, 
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apparent from that discussion that the’ 


provisions of O. XXXII, r. 12, are taken 
from the English Law, The only case to 
which we were referred which deals with 
the position arising when the minor attains 
his majoritv isan anonymous case, Anony» 
mous (2), decisded by Sir John Leach as 
long ago as 1819 where the learncd Vice- 
Chancellor said, (p. 461*) : 


‘(Where a bill is filed in the name of an infant, he 
may abandon the suit when he comes of age; but he 
cannot compel the prochein amy to pay the costs, 


unless it be established that the bill was improperly ' 


filed Let the bill be dismissed, upon the late infant 
plaintiff giving an undertaking to pay the costs, 
and the cost of the next friend.” 

It does not appear whether the defendant 
was represented on the making of that 
order, nor does the order deal with the 
difficulty which may arise if the minor who 
has attained majority is in fact unable to 
pay costs, so that the liability of the next 
friend is more valuable than the liability 
of the former minor. We have, therefore, 
to deal with the question as one of principle 
and it seems to us that the scheme of the 
Oode is this: So long as the plaintiff is a 


minor you must have a next friend shown - 


on the record who is answerable for costs ; 
but as soon as the minor attains his 


majority, the next friend is functus officio . 


and prima facie his liability ceases. The 
former minor plaintiff 
O. XXXII. r. 12, to elect whether he will 
proceed with the suit or not. If he elects 
to proceed with the suit, the title tothe 


record is altered by showing him as a 


is bound under | 


-æ 


major plaintiff, and he thereupon becomes - 


liable for the costs as from the commence- 
ment af the suit, Dunn v. Dunn (3) and 
the defendant is therefore placed in exactly 
the same position as he would have been 
in if the plaintiff had never been a minor. 


If the minor elects not to proceed with the - 


suit, be can only do so on submitting to 
an order to pay the costs of the defendant 
and also the costs of the next. friend. There 
also the defendant is placed exactly in the 
same position as he would have been in 
if the plaintiff had never been a minor. 


No doubt he is losing the liability of the - 


next friend but in place of that there is 
substituted the personal liability of the 
former minor who may or may not be more 
solvent than the next friend. In my 
opinion, it is only in a case of misconduct 
by the next friend, which falls within 


r. 14, that any order for payment of costs - 


(2) (1819) 4Madd, 461; 149R R 682. 
(3) (1855: 7 De G M&G 85, 
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can be made against the next friend after 
the minor has attained his majority, That 
seems to me the scheme of the Code which 
is founded on the English Law. In my 
view, the order which the learned Judge 
made was not only right, but was the only 
order which he could properly have made 
in - the Circumstances of this case. The 
appeal must, therefore, be dismissed with 
cosis. 


Kania, J.—I agree, 
ID, Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 125 of 19338 
March 20, 1939 
PANDRANG Row AND ABDUR RAHMAN, JJ. 
KUNHILAKSHMI AMMA AND O0THERS— 
APPELLANTS 
versus 
KRISHNA MENON AND OTHERB— 
RESPONDENTS 

Madras Marumakkattayam Act (XXII of 1933), 
ss. 43,41, 388—‘Tarwad" in cl. {4) of 8.43, means 
tarwad actually registered as tmpartible — Tarwad 
registered as impartible under s. 43—Tavazhi of that 
tarwad possessing separate properties—Sutt for parti- 
tion of such properties, if maintainable. 

It is not reasonable to suppose that the Legislature 
meant to give to members of the tarwad a voice in 
deciding whether the separate properties of a tavazhi 
in which they have no concern as such shouldbe 
partible or impartible. The word tarwad in cl. (4) of 
8. 43 Mad. Marumakkattayam Act means the tarwad 
which was actually registered as impartible and no- 
thing more; in other words, it is only the property of 
the tarwad which has been registered as impartible, 
that is to say, the tarwad properties, that are removed 
from the operation of Ch. VI of the Act relating 
to partition till the registration is cancelled. 

\ here therefore a Marumakkattayam tarwad has 
been registered as impartible under s. 43a tavazht 
of thattarwad which possesses separate properties 
is governed by the provisions of Ch. VI of the Act 
which permits a partition of such properties as ifthe 
tavazht were a tarwad, Suit for partition therefore 
is maintainable under s. 41 of the Act in spite 
of the registration of the main tarwad as im- 
partible. 


A. against the decree of the Sub-Judge, 
Ottapalam, in O. 8. No. 70 of 1936, 


Messrs, K. Kutttkrishna Menon and C. 
Vasudeva Mannadiar, for the Appellants. 


Messrs. T. R. Venkatarama Sastri, A. P. 
Kuttisankara Menon, K. V. Gopalakrishna 
Nair, Ch. Raghava Rao and M. Chinappa 
Nair, for the Respondents. 


Pandrang Row, J.—The only point 
that arises in this appeal is whether after 
a -Marumakkattayam tarwad has been 
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registered as impartible under s. 43, 
Marumskkattayam Act (XXII of 1933), a 
tavazhi of that tarwad which poss:ases 
separate properties is not governed by the 
provisions of Oh, VI of the Act which pere 
mits a partition of such properties as if 
the tavazht were a tarwad: vide, 8. 41 of the 
Act. It is clear from Oh. V and Oh. VI 
that in the case of tavazhis possessing 
separate properties the provisions of the 
two chapters are made applicable to such 
tavazhis as if they were tarwads (vide: 
s8. 37 and 41 ofthe Act) and the reason 
is obvious because where there are separate 
properties belonging to a tavazht, so far as 
the management of the properties and their 
partition is concerned, there is no reason 
for making any difference between tavazhis 
possessing separate properties and tarwads. 
Section 41 runs as follows: 

“The provisions of this chapter shall apply to 
every tavazhi possessing separate properties as if it 
were a tarwad;” 
and it is clear from s. 33 that any sub- 
tavazhi represented by the majority of its 
major members mav apply for partition 
of such tavazht properties. This is a 
right given in express terms by s. 41 and 
s. 38 of the Act, and there is therefore no 
scope for the application of s. 50 (b) of 
the Act. It has not been contended before 
us that s. 50 .b) has any bearing on the 
preseat case once it is found that, under 
s 41 ands, 38, the right of partition exists 
in this case. Reliance is however placed 
onthe respondents’ side by Mr. Venkata- 
rama Sastriar on the provision Contained in 
s. 43 4) which runs as follows: | 

“On such registration, the provisions of Oh. VI 
shall not apply to such tarwad unless aad until 
the registration is cancelled under s. 44." 

He contends that the word tarwad 
here means not merely the tarwad as define 
ed in the Act but every branch of it, so 
that once a tarwad is registered as impar- 
tible, no tavazht can have its separate 
properties partitioned between members 
of the tavazht itself or between its sube- 
tavazhis. There is, in our opinion, no 
warrant for this construction. In the first 
place it is not reasonable to suppose that 
the Legislature meant to give to members 
of the tarwada voice in deciding whether 
the separate properties of a tavazhi in 
which they have no concern as such should 
be partible or impartible. Secondly, the 
word tarwad is defined in the Act itself 
asthe group of persons forming a joint 
family with community of property governe 
ed by the Marumakkattayam Law of 
inheritance. Thereis not the usual clause 
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‘unless the context shows otherwise’ in, 


this definition, nor does thé context in 


sa 43 (4) stow that the word tarwad is used 
Itis clear that tarwad 


_ in any other sense. 
in Cl. (4) of s. 43 means. the tarwad which 
was actually registered as impartible and 
nothing more, that in other words, it is 
only the property of the tarwad which has 
been registered as impartible, that is to 
say, the tarwad properties. that are remov- 
ed from the operation of Ob. VI of the 
Act relating to partition till the registera- 
tion is cancelled. It would not have been 
intended to effect in any way the specific 
provicicns of 8,41 which say that the provi» 


sions of the chapter relating to partition | 
Shall apply to every tavazhi possessing. 


Separate properties as ifit were a tarwad. 
We are therefore unable to accept the 
view of the Oourt below on this point. 

The finding of the lower Court on the 
first issue to the effect that the suit for 
Partition is not maintainable is set aside. 
We find that the snit is maintainable 
under s8. 41 of the Act in spite of the 
registration of the main tarwad as im- 
partible. The appeal is therefore allowed 
and the suit is remanded to the Court be- 
low for disposal according to law after 
déciding: the other issues, as the. Court 
below dismissed the suit on the prelimi- 
nary ground that the suit was not main- 
tainable and the other issues have not 
been decided. The costs in the Court below 
will be provided for by the Court below in 
its revised decree. The appellants are 
entitled to their costs of this appeal to be 
paid by respondents Nos. 1, 8 and 95. 
The court-fee paid on the memcrandum of 
appeal will have to be refunded to the 
appellants, 

NAD. 

ee 


Suit remanded. 


LL 


‘CALCUTTA HIGH COURT 
Civil Rule No, 73 of 1939 
-May 30, 1939 
HENDERSON AND LATIFUR RAHMAN, JJ. 
SURPAT SINGH AND OTHERS — DECREE- 
HOLDERS AND AUCTION-PUROHASERS 
; —PRTITIONERS 
| versus 
RATAN CHAND SREEMAL—Jvupaement- 
_.. _ DEBTOR—Opposits Parry. l 
; v ie re Code (Act V of 1908), 0. KAI, 
B's application finder 0. KXT ne” Ore aed 
end , sale i 
given to A—Áppea l allowed dad idl ote ae 
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heard on merita — Court restoring possession toB `- 


under a. 151—Order, if appealable — Revision, if . 


lies. . 
A purchased certain property in execution of a 
decree. .B then filed an application under O XXI, 
r. 90, Civil P.O. This was rejected as incompetent. 
B appealed. Inthe meantime the sale wasconfirmed 
and A took possession. The Appellate Oourt allowed 
the appeal and remanded the case to be heard on the 
merits. The Court restored possession of the pro- 
perty to B acting under s. 151, A: applied under 
s, 115: 
Held, that the order was not a decree but in the 
nature ofan interlocutory order and hence was not 
appealable and revision under s., 115 lay. 

Held, also that such sort of order not made without 
jurisdiction should not be interfered with in revi- 
sion. 100 Ind. Cas. 735 (1) and 134 Ind. Oas. 1185 (2), 
commented upon. 

C. Rule issued from order of the Sub- 
Judge, Birbhum (Suri), dated January 10, 
1939. 

Messrs. Brojolal Chakravarty and Uruk- 
ram Das Chakravarty, for the Petitioners. 

Messrs. Gopendranath Das and Hemanta 
Kumar, for the Opposite Party, 


Henderson, J.—This is a rule calling 
upon the opposite party to show cause why 
au order restoring bim to possession of cer- 


tain property should not be set aside. . 


The petitioner purchased the propenty ane 
o ` 


opposite party then filed an application © 


question in execution of a decree. 
under O. XXI, r. 90, Civil P. ©. This was 
Tejected as incompetent. i 
party appealed. In the meantime the sale 


was confirmed and the petitioner took pos- 
session. The Appellate Court] allowed the . 
appeal aud remanded the case to be heard on - 
the merits, The Subordinate Judge restored - 
possession of the property tothe opposite - 


party acting under s. 151, Civil P. O. The 
petitioner then obtained this rule. | 
liminary objection has been taken by Mr. Das 


on behalf of the opposite party on the ground.’ 
that no application under s. 115, Oivil P. O., 
His contention is that it was open - 


lies, 


The opposite : 


A pre» , 


to the petitioner to appeal against the order. : 


In support of this | 
upon the casein Gnanada Sundari Mojum- 
dar v. Chandra Kumar De (1). 


proposition, he relied >- 


In our ` 


opinion, it may be necessary to consider | 
that decision on some further appropriate.’ 


occasion. The reason given by the learned 


Judges for holding that an appeal lay was : 


that they thought that there ought to be 
an appeal. : As at.present advised, we feel 


compelled to dissent from that reasoning... 
This decision was followed in a later case, - 
viz., Sasikanta Acharjee Vv. Jalil Baksh (2). `- 


(1) 310 W N 290; 100 Ind. Oas. 735; A I R 1927 
Oal. 285. ik | 

(2) 35 OW N 105:134 Ind. Oas. 1185; A IR 1931 Cal. 
779; 53 OL J 49; Ind, Rul. (1931) Oal. 65. |. 
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The former decision was considered but 
in addition an attempt was made to bring 
the matter within the terms of s. 47, Oivil 
P. O. If we may say so with respect we 
doubt whether tbat attempt has been suce 
cessful. 

In nur judgment, the proper test to apply 
in deciding whether an appeal lies is to 
consider whether the order comes within 
the defini'ion of a ‘decree’ as laid down in 
s. 2, sub-s. (21, Civil P.O. It may be that 
an examination of the matter made on 
those lires might reach tbe same result. 
But we do not propose to consider the 
matter in the present case. There is a clear 
distinction in the present case, We are not 
now concerned with restitution after a final 
order setting aside the sale has been made, 
The present order is reallv in the nature of 
an interlocutory order. Thesale has not 
been set aside, Itcould not be said that 
the present order is in any sense a ‘decree’ 
within the meaning of s4 2. subes, (24, 
Civil PO. The preliminary objection must, 
accordingly, be overruled. The eventual 
rights of the parties will depend upon the 
result of the decision of the application 
under O. XXI, r. 90. 

On the merits we are not prepared to 
interfere in the matter. It cannot be said 
that the order was made without jurisdic- 
tion. Nor is it the sort of ọrder which 
ought to be interfered witb in revision. 
After all if the application under O. XXI, 
r. £0 is successful the order will have done 
justice between the parties. On the other 
hand, if the sale has been confirmed before 
the opposite party's application was dis- 
missed, the opposite party might very well 
have obtained an order for the stay of deli- 
very of possession. There is also little doubt 
that, if the application is dismissed. the 
petitioner will have made an extremely 
good bargain for himself as auction-pur- 
chaser. The Rule is accordingly discharged. 
We-make no order as to coets, 

Latifur Rahman, J.—I agree, 


S. Rule discharged. 


MADRAS HIGH COURT 
Oriminal Appeal No. 3+0 of 1938 
January 23, 1939 

PANDRANG Row, J. 
SHENBAGAPERUMAL NAICKER 
AND oTaHERs—AcoUsED—APPELLANTS 
NK versus 
i EMPEROR—RBSPONDENT 
Criminal trial—Evidence—Evidence of witness 
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rejected 80 far as some of accused are concerned 
If can be safely accepted in case of others. 

The procedure of rejecting the evidence of care 
tain witnesses so far as certain accused are con- 
cerned and accepting it so far as others are con- 
cerned cannot be upheld. The witness whose evi- 
dence has to be rejected so far as certain ac- 
cused are concerned cannot safely be accepted or 
acted upon in the case of other accused, 

Or. A. against an order of the Court of 
the Sessions of the Tinnevelly Division 
in Case No. 17 of the Calendar for 1938. 


Messrs. K. Venkataraghavachart and 
A. V. Avudainayagam, for the Appel- 
lants. ; 


The Public Prosecutor, for the Orown. 


Judgment —This is an appeal from the 
judgment of the Sessions Judge of Tin- 
nevelly dated July 30,1938 convicting the 
appellants, 13 in number, of an cifence 
punishable under s. 148, I P. C. that is 
rioting armed with a deadiy weapon. 
There were a number of other charges also 
against the appellants but they were ac- 
quited of those charges and itisnot ne- 
cessary to go into them. With the exception 
of the accused Nos. 2and 4of whom 2ad 
accused was sentenced to rigorous im- 
prisonment for two years and a fine of 
Rs. 100 and 4th accused to rigorous im- 
prisonment for one year, the remaining 
accused were sentenced to undergo rigorous 
imprisoment for 18 months and to pay a 
fine of Rs. 75. The charge of rioting against 
thom wasthaton October 20, 1937 they 
formed themselves into an unlawful ase 
sembly with the common object of pre- 
venting by force one Thoondikaruppa 
Nadar and his party from ploughing their 
lands and that in the prosecution of the 
ssid common object committed rioting 
at Kallurani armed with deadly weapons, 
namely sticks, vel-sticks, hatchats and 
aruvals. There can be no doubt that there 
was a fight between two parties, namely, 
the appellants’ party and the Nadars party 
on October 20, 1937 in the morning. There 
is equally no doubt that the parties them- 
selves went to the place with the inten- 
tion of fighting one another and several 
members of the general public appear 
also to have been aware of the impending 
fight and fairly large party of spectators 
had gathers at the spot for the purpose 
of witnessing thefight. The dispute was 
about certain land which originally belong- 
ed to the 10th accused and which had been 
subsequently acquired in Oourt sale by 
Seeni Nadar whose sons are the deceased 
Theodikaruppa Nadar aud P. Ws. Nos, 7 
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and 8. Inthecovrse of the fight two 
persons onthe side of the Nadars were 
killed and. one on the side of the 
Naickers party, that is, the appellants 
party and thereupon the fight came to an 
end, AsI have mentioned already, the 
charges of murder, culpable homicide, 
attempt to murder and causing burs have 
allresulted in acquittal and it is not 
necessary to go into the details which 
relate tothose charges. The only convic- 
tion is under e. 14€, I. P.O, and the question 
therefore is whether the prosecution has 
established first that there was rioting by 
allthe appellants and whether they were 
all armed with deadly weapons at the 
time. So faras the latter portion of the 
case is concerned, there is noclear evid- 
ence to show that all the appellants were 
armed with deadly weapons. The learned 
Sessions Judge in para 17 of his judgment 
has given an analysis of the evidence in 
the case, enclosing in brackets the wite 
nesses and the exhibits which he consider- 
ed to be defective and tainted with in- 
firmity and which in his opinion were to 
be rejected on that account, He has givén 
reasons for these conclusions and no 
attempt has been made on the side of the 
Orown to show that the analysis is wrong 
or that the learned Judge sought to have 
accepted any portion of the evidence which 
he has rejected. Unfortunately the learned 
Sessions Judge when dealing with the 
evidence against certain of the accused 
has rejected the evidence of certain of the 
prosecution witnesses which, however, he 
has accepted s> far as some other accused 
were concerned. This procedure of reject- 
ing the evidencs of certain witnessesso far 
as certain accused are concerned and 
accepting it so fur as others are concerned 
cannot be upheld. The witness whose 
evidence has to be rejected so far ag 
certain accused are concerned cannot 
safely be accepted or acted upon in the 
case of other accused. Adopting this 
principle, the only oral evidence tbat ig 
left which is nit liable to rejection is that 
of P.Ws', Nos. 12th and 17th. It is not 
necessary to devote much attention to the 
dying declarations referred to by the learn- 
ed Judge because they have not been ac- 
cepted as sufficient proof of the other 
charges. P. W. No. 12 was a witness whom 
the prosecution sought to treat as hostile, 
an attempt which was not permitted by 
the learned Judge. His evidence in hig 
examination-in-chief itself does not show 
which of the appellants were armed with 
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deadly weapons. He merely says as fellows: 
“All the accused and some other persons 
were among those persons. They were 
armed with sticks, aruvale, and vel-sticks”. 
As to the actual inflicticn of hurt ete his 
account is that “some of the Naickers beat 
Thoondikaruppa Nadar and P. W. No. 8" 
and “some Naickers and Kudumbans” beat’ 
the deceased Sodalaimuthu “Nadar, In 
other words, there is nothing in his evid- 
ence-in-chief to show that any particular 
appellant was armed with a deadly weapon. 
His evidence also clearly shows that the 
Nadar party had armed themselves even 
before the appellants arrived at the scene 
and that it was the Nadars who first threw 
stones, the throwing of stones being the 
first event at the place of occurrence, and 
the acutal fighting began only after the 
throwing of stones. P. W.No. 17 whois 
a Nadar no doubt says that accused No. 2 
had a hatchat, accused Nos. 3 to 6 and 9 
had vel-sticks and the others had stones 
and sticks. According to him the first 
injury that was inflicted was by the decease 
ed Sodalaimuthu Nadar on. the deceased 
Vetturswami Naicker. In other words it 
was one of the appellants’ party that was 
killed before the appellants party did any- 
thing serious to any member of the opposite 
party. In any case, so far as the actual 
fightingis concerned nothing turns on it 
in View of the acquittal of thea appellants of 
the other charges. 

The only question that remains is whee 
ther all the appellants bave been shown 
to have taken part in the rioting and, if so 
whether they were all armed with deadly 
weapons atthetime. As regards the first 
point [ am of opinion that there is sufficient 
evidence to show that all the accused did 
take part in the rioting. The evidence 
of P. W’sNos.12and17 as well as the 
dying declarations and the fact that four 
ofthe appellants had injuries on their 
persons establish their presence among the 
rioters beycnd doubt. 

The next question as to whether all or 
any of them were armed with deadly 
weapons cannot be answered so easily 
because the evidence is very vagne. As 
I have mentioned already, the only reliable 
oral evidence on the point is that of P. W. 
No. 17 and he says only accused Nos. 2 to 
6 and 9 had deadly weapons; without any 
description of the stones and sticks which 
the other appellants are said to have had 
it is impossible to say they constitute 
deadly weapons. It is however, admitted 
by P. W.No.17 that he saw the whole 
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fight from a distance of about 100 yards 
1 and it is not likely that he would have been 
in a position to notice carefully which 
appellants were armed with deadly weapons 
and which were not. I am of opinion that 
the possession of deadly weapons by any 
of the appellants has not been established 
satisfactorily. The conviction of the appel- 
lants must therefore he modified into one 
under s. 147, I. P.O. The appellants were 
apparently in custody for about 8 or 9 
months before the trial in the Sessions 
Osurt was over, In these circumstances I 
am of opinion tbat a sentence of six months’ 
imprieosment is quite sufficient for the 
offencs under s. 147, I. P.O. The sentences 
on the appellants are therefore reduced to 
rigorous imprisonment for 6 months. The 
fines, if paid, must be refunded tothose who 
have paid them. The appellants must 
surrender to their bail and serve the re- 
maining portions of their sentences. 


N.B, Order accordingly, 


LAHORE HIGH COURT 
Criminal Appeal No, 581 of 1939 
September 25, 1939 
Din MonamMMAp AND Ram LALL, JJ. 
SOHNA AND OTHERS— UONVIOTS 
—APPELLANTS 


versus 
EMPEROR—Obppos!Ite Party 

Penal Code (Act XLV of 1860), sa. 302, 149, 34 
—One member of unlawful assembly committing 
offence under s. 302 during prosecution of ita com- 
mon object—Responsibility of every member—In- 
dividual intention, if matertal—Intention under 
8. 84—Criminal trial—Evidence— Prosecution wit- 
hee inter-related— Whether ground for disbelieving 
them. 

Where one of the members of an unlawful 
assembly who is armed with a spear commits an 
offence under s. 302, I. P. 0., when the unlawful 
assembly was prosecuting its common object which 
was unlawful, every member ‘of the assembly is 
equally responsible under the terms of s. 149. It is 
immaterial whether any member individually in- 
tended to commit that offence or not. “ Intention " 
is dealt with in s. 34,and can be considered in 
those cases only which are governed by it. 

The mere fact that the principal prosecution 
witnesses are inter-related is not sufficient to dis- 
believe their etatements in toto especially when 
they were present on the spot and their version is 


amply corroborated by other facts and circum- 
stances. h 
Cr. A. from the order of the Sessions 


Judge, Gujranwala, dated May 19, 1%39, 


"Mr. S. R. Sawhney, for the Appellants. 
‘Mr. Bhagwan Das Mehra, for the Advocates 
General, for the Crown. 
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Din Mohammad, J.—The appellants 
Nadri, Sohna, Raja, whose names are noted 
Yara and Rehman, in the margin, have 
been tried by the Sessions Judge, Gujran- 
wala, principally for an offence under 
s. 302, I. P. O., for having caused the death 
of Bahaduri. Sohna, who was held indivi? 
dually responsible for causing the death of 
Bahaduri, has been sentenced to death, 
while his four companions have been award- 
ed transportation for life by virtue of s. 149, 
I, P. O. They have appealed and the case 
of Sobna is also before us under s. 374, 
Oriminal P. C. 

The case for the prosecution is that the 
deceased and the accused are neighbours 
and tbat Shera, a son of the deceased, con- 
tracted a liaison with Mst. Bahishtan who 
was a daughter of Nadri's brother and was 
also married to Nadri’s son, Eventually 
he took her away to some unknown destina- 
tion. Bsahaduri made an attempt to trace 
their whereabouts but was unsuccessful, 
On the morning following his return to the 
village, the appellants along with the two 
absconders entered into an altercation with 
the members of the deceased party and 
finally made a concerted attack on them 
armed with all sorts of deadly weapons, 
The deceased along with the other members 
of his party rushed into their room and 
closed the door. The party of the accused 
battered the docr and flung it open. They 
then made an entry into the room and 
showered blows on all the perscns who 
were found present there. Sohna, who was 
armed with a spear, thrust his weapon 
into the chest of Bahaduri, deceased, while 
Yura gave him a blow with a hatchet. 
Babaduri died instantaneously. His wife Mst. 
Nuran and her two brothers, Malla and 
Karan Ali, were also attacked and sustain- 
ed injuries inconsequence. The party of 
the accused then disappeared. A report 
of this occurrence was made by Karam 


Ali within three and half hours of the 
occurrence. ee 
The post mortem examination on the 


body of Bahaduri revealed two incised 
wounds besides a punctured woundon tke 
right side cf the chest, 7 inches in depth, 
which ultimately proved fatal. Mst. Nuran 
bore twoincisei wounds in the region of 
the head besides another incised wound on 
the right wrist. Both Malla and Karam Ali 
had also received an injury each with a 
sharp-edged instrument besides several in- 
juries with blunt weapons. The case as put 
forward by the prosecution is supported by 
Karam Ali, P. W. No, 3, Malla, P. W. No. 4, 
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and Msi. Nuran, P. W, No. 5, who as stated 


above. hed rnshed into the room along with. 
In addition to these witnesses, 


Bahaduri, 
Ahmad and Hayat have also corroborated 
the statements made by them in material 
particulars. It may be remarked that the 
Ja'ter is a son-in-law of Nadri, accused. All 
the appellan's have made a categorical 
deni»! of the case alleged against them but 
they have not produced any evidence in 
defence, Counsel for the appellants has 
mainly urged that inasmuch as the principal 
prosecution witnesses are interrelated, their 
statements should not be believed in toto and 
that bereft of the doubt should be given to 
those appellants at leasts who bore no injuries 
on their persons and whore participation in 
the assault has not consequently been estab- 
lished beyond doubt. We are not however 
disposed to agree. No general rule can be 
laid down in such broad terms as suggest- 
ed, _ Every case is to be decided on its own 
merits and in the light of the circumstances 
dieclosed. In the present case, the three 
witnesses Mst. Nuran, Malla and Karam Ali 
were admittedly present at the spot and 
their version ig amply corroborated by the 
fact that the shutters of the door were 
found damaged and the walls of the room 
bespattered with blood. This affords a 
valuable corroboration to the story as ad- 
vanced by them and in the absence of any 
cogent circumstances bespeaking the con- 
trary there is no reason why their version 
should not be believed. It is true that in 
this province cases have come to the notice 
of judicial authorities where innocent per- 
sons also have been implicated alcng with 


the guilty but where thereare no distingu- 


ishing features, this circumstance alone 
cannot help those who deny their participa- 
tion in the affair, If once it is believed that 
Nadri wanted to penalize Bahaduri for a sin 
committed by his sonand was awareof the 
fact that the latter bad two strong built 
companions also with himat the time, it is 
not strange that in order to overpower any 
resistance which might be put forward by 
his victims, he might have collected a larger 
number of people to crush down opposition 
in order to come off victorious. We have 
no hesitation therefore in holding that all 
the appellants were members of the unlawful 
assembly that committed a premeditated 
assault on the party of the deceased. 
Oounsel has next urged that in any case 
an offence under s. 302, I. P, O., has not 
been established against any of the appel- 
lants; Here also Le is on weak ground. 


Sohna, who was armed witha spear, was. 
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one of the members of the unlawful. asseme 


bly that committed the attack. -He most . 


callously thrust it seven inches deep into 


the chest of his victim and brought about . 
his death immediately. His case evidently . 


comes within the purview of the substan- 
tive part of s. 300. This offence was come 
mitted when the unlawful assembly was 
prosecuting its common object which was 
obviously Unlawful. In these circumstances 
every member of the assembly was equally 
responsible under the terms of s. 149, 
I. P.C. It is immaterial whether any 
member individually intended to commit 
that offence or not. “Intention” is dealt 


with ing. 34, I. P. O. and can be consi- - 


dered in those cases only which are govern- 
ed by it. We accordingly confirm the 
sentence of death imposed on Sohna and 
the sentence of transportation for life 
awarded to the other appellants and dismiss 
this appeal. 


S. Appeal dismissed. . 





CALCUTTA HIGH COURT 
Appeal No. 1304 of 1937 
July 17, 1939 
MOHAMMAD AKBAM, J. 

SHAMSUNNESSA KHATUN—PLAINTIPP 

— APPRLLANT 

VETSUS 
MIR ABDUL MANNAF—Deranpant 

— RESPONDENT 

Muhammadan 


be bona fide— Retraction made after commencement of 

hearing of 

proper. 
The purpose 


Law—-Marriage — Dissolution — ; 
Principle of retraction—Object of—Retraction must. 


af 


suit —Propriety—Retraction held not - 


behind the principle of retraction is : 


to give the husband a locus poenitentioe before the ` 


marriage is dissolved. The object is to re-establish 
cordial relationship between husband 
The retraction, therefore, must be bona fide and not 
a mere device for defeating the suit. 

In a suit for dissolution of marriage by wife on 
the ground of false accusation of adultery, the 
retraction made by the husband in the deposition 
cannot be availed of, as 


and wife. > 


having been made after’ : 


the commencement of the hearing of the suit. 114 . 
Ind. Oas. 314 (2), relied on. k 
Where in such a suit the husband in his 


written statement stated that if by the just deci- - 


would be proved that the 


sion of the Court it 
husband would 


accusation of adultery was false the 
withdraw the accusation : h 
Held, that the suit could not be dismissed as the 
retraction in the written statement was not proper 
and unconditional. 98 Ind. Oas. 573 (1), relied on. 


A. from an appellate decree of the Sub» 
Judge, First Court, Faridpur, dated March 
31, 1937. -` 


-v 


“A 


x 


e | 
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Mr. Amritalal Mukherjee, for the Appel- 
lant: 

Mr, 9, C. Lahiri, for the Respondent. 

Judgment.—This appeal arises out of a 
sult instituted by oneShamsunnessa Khatun 
against her husband for dissolution of mare 
riage. It was alieged 10 the piaint that tne 
husband used to ili-treat Lis wife, and wnen 
she left for her paternal nouse, ne brought 
successively three criminal cases under 
S. 495, L. P. O., falsely statingin the peti- 
tions of complaint that his wife was of loose 
character and was enticed away by some 
of her relatives (accused ia the case) who 
were committing adultery with her. It was 
further averred that out of these tbree 
Criminal cases, two were dismissed by the 
Uourt and one was withdrawn by the hus- 
band. The defendant contested the suit and 
filed a written statement. He denied the 
allegation of ill-treatment and pleaded in 
paras. 3 and 4of the written statement that 
the accusations in the petitions of complaint 
Were made in good faith but in case they 
were found to be false he was willing to 
withdraw and express heart-felt regret for 
the same. Tne material portions of the 
written statement are reproduced below: 

Paragraph 3: 

* * x * * * 

“This defendant instituted criminal cases against 
this plaintiff for her infidelity, honestly believing 
the statements ofhis neighbours in good faith on 
the basis of some facts learnt from reliable informa- 
tion...this defendant brought no accusation against 
the plaintiff knowing ıt to be wrong, groundless 
and false, lf ıt be proved by the just decision of 
the Court that the defendant brought those cases 
against the plaintiff by making talse accusation 
against her, the defendant withdraws all those ac- 
cusations made in those written complaints aguinst 
the plaintiff and this defendant retracts those accu- 
sutions, expressing heart-felt regiets for them.” 

Paragraph 4 ; 

% * # * % * 

“Even if the accusations made against the plaintif 
in the petitions of complaint tiled by this defend- 
ant are found to be true this defendant withdraws 
those charges unconditionally.” 


Several issues were frumed, issue No. 9 
which alone is relevant for the appeal 
being as follows : 

“Are the imputatious of adultery false and suffi- 
cient for the dissolution of marriage as alleged in 
the plaint and if so whether retractious as made 
by the defendant are suificient for disentitling for 
a decree for judicial divorce ?” 


At the trial four witnesses were examined 
for the plaintif and two fortune detendant, 
the defendant's witness Nu, l was tue detend- 
ant himself who stated, in the course of 
his deposition ; 


‘1 instituted these cases as I have believed the 
reports of my friends aad relatives. 1 do mut bo- 
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lieve that the plaintiff is uachaste. I withdraw the 
accusations unconditionally.” 

The learned Munsif trying the casedecid- 
ed in favour of the plaintiff and dissolved 
toe marriage observing in his judgment 
after a consideration of the evidence of 
P. W. No. 2 and P. W. No.4: 

“All these show that the defendant has taken 
recourse tothe principle of retraction simply to 
defeat the plaintiff's suit and still calls her un- 
chaste and will punish her, if he could get hold of 
her. I believe that the retraction, whether made in 
the written statement or in the deposition, is not 
honest and sincere and that it is merely eyewash and 
has been made with the sinister motive of getting 
the suit dismissed...The retraction made in the writ- 
ten statement is, in my opinion, no retraction at 
all...l may note here that the case law shows that 
a retraction made after the commencement of the 
hearing is of no avail.” 


From this decision the defendant pre- 
ferred an appeal. The learned Subordinare 
Judge, wno heard the appaal, took the view 
that the nature of the retraction was to be 
gathered “from the materials relating to 
the same and not from any extraneous 
sources alleging motive for such a course of 
action,’ and he after considering only the 
written statement and the deposition of the 
defendant came to the conclusion that the 
retraction in the written statement was 
honest and unconditional. The learned 
Subordinate Judge accordingly allowed the 
appeal, observing in the judgment, ‘‘on the 
principles of Muhammadan Law and various 
other authorities such as Rahima Bibi v. 
Fazal, 98 Ind. Oas. 973 (1) and Fakhre 
Jahan v. Hamidullah, 114 Ind. Oas. 
bit (2), there was “no other alter- 
native but to dismiss the plaintiff's case.” 


“The present second appeal was then filed 


by the plaintiff and at the time of the heare 
ing only two points were urged before 
me, first, that the learned Subcrdinate 
Judge was in error in not considering the 
evidence of tP. W. No.2 and P. W. No. 4 
while deciding the question whether the 
retraction was honest or not ; and secondly, 
that the learned Subordinate Judge was 
in error in treating the retraction in the 
written statement as unconditional As to 
the first point, the purpose behind the 
principle of retraction is to give the huse 
band a locus poenitentioe before the mars 
riage is dissolved. The object is to re-estab- 
lish cordial relationship between husband 
and wife, Lhe retraction therefore must 
be bona fide and not a mere device for 
defeating the suit, In my opinion, the 


(1) 98 Ind, Oas. 573; A IR 1927 All, 56; 48 A 834; 
24 A Ld 88l. 

(2) lla Ind, Cas. 314; 4 Luck, 168; AI R 1929 
Ouau lojo O W N 936; Ind, Rul. (1929) Oudh Löö, 
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learned Subordinate Judge was in error in 
not taking into consideration the evidence 
of P. Ws. Nos. 2 and 4 while determining 
the question whether tke retraction wag 
honest or not. P. W. No. 2isa near rela: 
tion of the parties and his evidence shows 
that a few days before the hearing of 
the suit the defendant told him that by 
expressing regret he (defendant) would 
defeat the suit and then punish the plaint- 
iff. The evidence of P. W. No, 4 is also of 
a similar nature, 


The defendant nodoubt, in his evidence 
contradicts these witnesses but having re- 
gard to the history of the case and the 
behaviour of the defendant in making re- 
peated charges of misconduct against the 
plaintif, I am inclined to accept the evi- 
dence of P. Ws. Nos. 2 and4in preference 
to the evidence of the defendant. I there- 
fore hold that the retraction is not honest 
and as such sbould be disregarded. Un- 
less the retraction is bona fide the suit 
cannot be dismissed, The direction given 
in the Qoran is “retain them (wives) with 
humanity or dismiss them with kindness” 
(Hamilton's Hedaya, Edn. 2, Vol. 1, Book 4, 
Chap 10, foot-note). As tothe second point 
the words "If it be proved by the just 
decision of the Court, etc.” in para. 3 of 
the written statement, imply that the retrace 
tion is dependant upon the finding of the 
Court that the charge is false; there is, 
thus, no admission -by the defendant in 
his written statement that he has made 
the accusation falsely renderirg himself 
liable to punishment. In Rahima Bibi v. 
Fazal (1), Sulaiman, J. made the following 
observations : 

“The whole object of the retraction was to ob- 
tain an admission by the husband of his having 
wrongly slandered his wife on the basis of which 
he could he punished forthwith. In the Hidaya 
Edn. 2, Book 4, Chap. 10, the form of retraction ig 
stated to be as follows: “Itis also a condition of 
imprecation that the wife require her husband to 
produce the ground of his accusation and if he 
decline it, the Magistrate must imprison him until 
he either make an imprecation or acknowledge the 
falsity of hischarge by saying “1 falsely attributed 
adultery to her, asthis isa right due from him to 
his wife’. Further in the same chapter it is stated: 
“Ifa husband after imprecation contradict himeelf 
by acknowledging that he had accused his wife false- 


ly, let the Magistrate punish him, because he then 
acknowledges himself liable to punishment,””” 


I accordingly find that the retraction in 
para 3 of the written statement is not pro- 
per and unconditional. The retraction in 
para.4 of the written statement can be of 
no help to the defendant because if the ac- 
Cueaticn is true there is no cause of action 
for the euit. The retraction in the deposition 
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cannot also be availed of because it was 
made after the commencement of the hear: 
ing of the suit; Fekhre Jahan v. Hamid: 
ullah (2), I therefore allow this appeal, 
Set aside the judgment and decree of the 
learned Subordinate Judge and restore 
thcse of the learned Munsif. Having re- 
gard to the circumstances of the case I 
make no order for costs. Considering the 
importance of the question involved, the 
prayer of the defendant for leave to appeal 
under cl, 15, Letters Patent, is granted. 


8. Appeal allowed. 


4 
ee 


MADRAS HIGH COURT 
Second Appeal No, 711 of 1934 
November 4, 1938 
VENKATARAMANA Rao, J. 
JOURA MADHAVA SAHU AND ANOTSER 
—- ÅPPELLANTS 
versus 


TELLI SATRUGHANA SAHU— 


— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 47—~—Suits 
by plaintiff and defendant against each other—Con- 
sent decrees for equalamount passed— Parties agree- 
ing toset-off amounts and not to execute decrees— 
Defendant executing decree and recovering amount 
due, in breach of agreement—Plaintiff’s suit 
damages, ¿f barred by 3. 47. 

The 
dant for arrears of rent due tohim. The defendant: 
instituted a suit in the same.Court for the recovery: 
of an amount due on a 
the plaintiff in favour of the defendant. 
suits consent decrees were 
They werethe result of an arrangement come to 
between the parties. It was also agreed between the 
parties that the amounts should be set-off against 
each other and that no execution proceedings should 
be taken. in accordance with the arrangement, the 
plaintiff did not execute his decree but the defen-. 
dant filed an application for execution of his decree 
and realized the full amount due thereunder from the 


in both the 
passed for equal amounts, 


plaintiff. The plaintiff thereupon filed a suit for. 


damages : 

Held, that the moment the decrees were obtained by 
each, they operated as payment of the decrees obtain- 
ed by each against the other and there was an obliga- 
tion to enter up satisfaction. Therefore, on the 
passing of the decrees there must be deemed to have 
been a payment made by the plaintiff to the defen- 
dant in respect of the 
duty to certify the said payment and 


enter up 
Satisfaction of the decree, 


Whether the obligation’ 


was viewed as animplied promise or one arising 


under the provisions of O, XX1, r. 2, Oivil P. ©, 
there wasa breach of that obligation on which a 
Suit for damages would lie and s. 47, Oivil P. O, 
would be no bar to 


ghava Reddi v. Subbakka (4), relied ‘on, 
_3. A. against the decree of the District 
Oourt, Ganjam, in A. S. No. 9 of 1934. 

Mr, B. Jagannadha Das, 
lants, 


for. 


plaintiff instituted a suit against the defen- 


promissory note executed by., 


decree with the consequent ` 


4 


the plainotifi’s claim. Virara- ` 


for the Appel- 


x 
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Messrs. G. Lakshmann1 and G. Chandra- 
sekhara Sastri, for the Respondent, 

Judgment.—This second appeal arises 
out cfa suit for recovery of damages 
inslituted by the plaintiff against the 
defendant in the Court of the District 
Munsif of Bernampore. Tne plaintitf 
obtained a decree and it was contirmed 
in appeal by the learned District Judge 
of Ganjam. It is against that decision that 
this second appeal has been preferred by 
the defendant. The only point argued on 
his behalf by Mr. Jagannadha Das ie that 
the suit is barred by s. 47, Civil P. O. To 
appreciate this contention afew facts may 
be necessary. The plaintiff instituted a 
suit (O. 8. No. 518 of 1922) in the District 
Munsit’s Court of Berhampore against the 
defendant and his. brother for arrears of 
rent due to him. The defendant institute 
ed a suit (O, 5. No. 365 of 1923) in the 
same Court for the recovery of an amount 
due on a promissory note executed by the 
plaintiff in favour of the defendant. In 
both the suits consent decrees were passed for 
equal amounts on April 23, 1929. They 
were the result of an arrangement come 
to between the parties. This arrangement 
is spoken to by P. W. No, 2, the Pleader 
who represented the defendant in O. S. 
No. 365 of 1928. He states thus in his 
deposition: 

“I am defendant's Pleader in O. 5S, No. 365 of 
1928 who was plaintif in that suit. In O. 8, 
No. 518 of 1928'1 defended defendant No. l ina 
suit filed by the present plaintiff against him, I 
and the plaintiff's Pleader compromised the two 
suits, the terms being that the amounts due on 
each suit were equalized and agreed that decree 
for equal amounts should be given to each. It 
was also agreed that the amounts should be set- 
off against each other and that no execution pro- 
ceedings should be taken. This elaborate arrange- 
ment, instead of dismissal of the suits, wasmade 
because the clients did not like the idea of the 
suits being dismissed.” 

The arrangement thus deposed to has 
been found to be true by both the learned 
District Munsif and the learned District 
Judge. In accordance with the arrange- 
ment, the plaintiff did not execute the 
decree obtained by him against the defen- 
dant but the defendant on April 22, 1932, 
just aday before the period for executing 
the decree would expire, filed an application 
for execution of his decree in O. 8. No. 365 
of 19238 and realized the full amount due 
thereunder from the plaintiff. The plain- 
tiff thereupon filed this suit for damages. 
The learned District Munsif was of the 
Opinion that the suit was not barred by 
B, 47, Oivil P. O., because the plaintiff 
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could not set up this agreement in answer 


to the claim for execution by reason of 
9) days having elapsed from the date of 


‘the agreement and O. XXI, r. 2 precludes 


the recognition of any adjustment after 
the expiry of the period of limitation for 
certifying the payment or adjustment. 
Tne learned District Judge was of the 
view that ths agreement arrived at was 
one attacking the decres and therefore 
could not be pleaded in bar of the plaintiit’s 
application for execution, He relied on the 
decision in Atmakuru Butchiah Chetti V. 
Tayar Rao Naidu (1), Mr, Jaganoadha Das 
contends that the View taken in Atmus- 
kuru Butchiah Chetti v, Tayar Rao Naidu 
(1) could not be held to be correct in 
view of the Full Bench decision in Adapa 
Papamma v. Darbha Venkayya (2), which 
heid that a pre-decree agreement not to 
execute the decree could be pleaded in bar 
of execution. 

In this view Mr. Jagannadha Das 
further contends that as there was mo 
question of any bar of limitation and 
therefore no impediment to setting up 
this plea in answer to the plaintiff's claim 
for execution, the defendantis precluded 
by 8. 47, Civil P. O, from instituting this 
Bult aS no cause of action can be founded 
thereon. Mr. Jagunnadoa Das also relied 
On the observations of Curgenven, J. in 
Narayanan Nambudri v. Damodaran Nam- 
budri (3), Woere the learned Judge held 
at p. 2i* that an agreement originaiing 
before a decree not to take out execution 
under it can be dealt with by the execu. 
ing Oourt under s. 47, Uivil p. C., and 
accordingly no suit would lie. Mr. Cnandra- 
sekhara Sastri for the respondent canvasses 
the soundness of this view, but í tnink 
it unnecessary to deal witu this question. 
In my view the agreement rened on was 
not merely one to execute the decree, 
The agreement was that each should sete 
off the amount of the decree obtained by 
eacn against the other; in effect, euca 
should take the amount of the decree 
obtained against him as payment towards 
the decree obtained by him and satisfac- 
tion entered thereon, Jherefore, the moment 
the decrees were obtained by eaca, they 


(1) 54 M184; 129 Ind. Oas, 818; 32 L W 919; (1030) 
MW N 1id2; Ind, Rul. (1931) Mad. 338; A Lk 1931 
Mad, 399; 60 M Ld 721. 

(2) 58 M 994; 158 Ind, Oas. 187; A IR 1935 Mad. 
860; 69 M LJ 451; (1935) M W N 90d; 42 L W 365; 
8 R M 232 KB), 

(3) A IR 1931 Mad. 26; 130 Ind. Oas, 187; Ind. Rul, 

1931) Mad. 363. 
“Page cf A, i R, udi Mai.—{#d.) 
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Operated as payment of the decrees obtained 
by each against the other and there was 
an obligation to enter up satisfaction. 
Therefore, on the passing of the decrees in 
April 1929,there muet be deemed to have been 
a payment made by the plaintiff to the 
defendant in respect of the said decree 
witi the consequent duty to certify the 
said payment and enter up satisfacticn 
of the decree, Tnoughthe agreement was 
before the d cree, yet the payment and 
satisfaction were after it. Whether the 
obligation is viewed as an implied promise 
or one arising under the provisions of 
O. XXI, r. 2, there was a breach of that 
obligation on which a suit for damages 
would lie. It seems to me that this case 
is covered by the principle of the Full 
Bench decision in Viraraghava Reddi vV. 
Subbakka (4), and s. 47, Civil P. C., would 
be no bar to the plaintiff's claim. In 
the result, the second appeal fails and is 
dismissed with costs. Leave to appeal is 
refused. 


N.#8, 
(4) 5 M 3974F B). 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Revision Applications Nos. 20, 21 
and 22 of 1938 
November 9, 1938 
Davis, J. O. 
BHOJRAJ L. KHATHURIA —APPLIOANT 
VETSUS 
EMPEROR (KARACHI MUNIOIvAL 


CORPORATION )—Oppositg Party 

Karachi City Municipal Act (XVII of 1933), ss. 117 
(1), 251, 116—Reviston against orders passed in appeal 
lies to Judicial Commissioner's Court as persona 
designata—Hzerctse of revisional powers is controlled 
by s. 115, Civil Procedure Code (Act V of 1908)— 
Appeal against amount of assessment — Magistrate to 
record evtdence for and against assessment — Nature 
of his order—Inspection of site—Use of inspection— 
Order based not on evidence but only on inspection— 
There is material irregularity. 

So far as applications in revision against orders 
passed in appeal are concerned, s. 25l, Karachi 
Uity Municipal Act, applies and the- powers and pro- 
cedure of the Oourt in these proceedings are the 
powers exercisable by the Judicial Commissioner's 
Court and the procedure provided under the Vivil 
P. O. Therefore, when exercising revigional powers 
that Oourt will be guided and controlled by s. 115, 
Uivil P.O. The Oourts and Judges and Magistrates 
referred to in s. 117 (1) and cognate sections, are 
persona designatae. “The Court of the Judicial 
Commissioner of Sind” ins. 251 of the Act, meansa 
Judge of that Court whereto an application in 
revision lies from the order of the Magistrate, whether 
in Sessions Court jurisdiction or otherwise, A single 
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Judge of the Judicial Oommissioner's Oourt can exer- 
cise no adequate powers in revision which in crimi- 
nal matters are exercisable by two Judges of that 
Oourt. £08 

When there ig anappeal against the amount of the 
assessment under s. 116 of the Karachi City Munici- 
pal Act (as distinct from an appeal as to the liability 
to or basis or principle of assessment, when an 
appeal lies under s. 107 3) of the Act to the Judge 
of the Small Oause Oourt), the Magistrate must him- 
self record the evidence for and against the assess. 
ment. The orderof a Magistrate should contain the 
substance of the evidence and a brief statement óf 
the reasons for his decision. It may be necessary 
and indeed most useful, thata Magistrate should 
visit the site in enquiries of this nature, but he’ 
should use his inspection to interpret the evidence 
recorded by him as in the inspection of sitee under 
the Criminal P. O. Heshould not base his order only 
upon inspection of the site. Where he does so he acts 
with such material irregularity as to necessiate the 
exercise of the powers conferred under s. 115, Civil 
P. O. ? 


Cr R. App. to revise the order of the Addie 
tional Uity Magistrate, Karachi. 


Mr. Suganlal Hassanand, for the Appli- 
cant. : 


Mr, Sunderdas Jethanand, for the Karachi 
Municipal Corporation. : 


Mr. H. T. Raymond, Assistant Public Pro- 
secutor, for the Orown. 


Order.—This is a revision application 
against an order of the Additional Oity 
Magistrate, Karachi, dismissing an appeal 
against an assessment levied. by the Oorpte 
ration on his building on plot No, 1/10; 


Survey Sneet P. R. 1, Preedy Quarter, in, 


the Municipal limits. With this application 
can be considered two other applications’ 


by the same applicant against orders of the’ 
same Magistrate, dismissing appeals against: 


the assessment of two otaer buildings on 
plots Nos. 1/iUeA and 1/10-B in the same 
quarter, Tnese applications are described 
asYrevision applications to tais Court in its 
Sessions Oourt jurisdiction, but they are 
notin their nature criminal application at 
all, and as it has been held, and, with all 
respect, I think, quite rignotly held, by 
this Court in Adam Khan v. Tikam Wadhu- 
mal (1) that the Judge of the Small Cause 
Court, when acting unuer the provisions 
of this Act, is acting us a persona designata, 
so an application in revision under s. 117 
(1), Gity of Karachi Municipal Act, 1933, 
is vo be made to the officer presiding in the 
Uourt therein referred to as a persona 
designata. 

Tae provisions relating to application 
in revision against an order of a Magistrate 


(1) (1939) Kar. 131; 182 Ind, Oas, 283; A I R 1939 
Sind 165; 12 k 3 6, l | 
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dismissing an application against an 
assessment is a new provision, and the 
learned Advocate for the applicant has 
sought to put upon its terms the widest 
Possible meaning. Revision, he argues, 
confers powers wider than an appeal, and 
the wide terms of s. 435, Oriminal P. O., 
and the principles upon wuich revisionary 
powers aie exercised by Oourts under that 
and cognate sections are not, according to 
his argument, wide enough to cover the 
wider powers conferred ‘by the L.egislature 
by this new sub-s. 117 (1) inthe Act. For 
instance, he argues, this Court should go 
into question of fact as on a first appeal, 
We are, however, here dealing with an Act 
that creates special rights and liabilities 
and special tribunal to deal with these 
rights and liabilities and disputes arising 
therefrom and we snould look to the Act 
itself for the provisions which determine 
the procedure of these special tribunals, 
and while under ss. 250 and 251, City of 
Karachi Municipal Act, 1932, provision 
is made for the powers to be exercised and 
the procedure to be followed by the Judge 
‘of tue Small Oause Court, Karachi, and the 
Judicial Commissioner's Vourt, in inquiries 
under the Act, the need fur making a simi- 
lar provision in the case of the hearing of 
appeals against assessments by a Magis- 
trate under s. 116 of the Act, appears to 
have escaped the notice of the Legislature. 
So far, however, as applications in revision 
against orders passed in appeal are con- 
cerned, there is no doubt in my mind that 
8. 201 applies and the powers and proces 
dure of tne Court in these proceedings are 
the powers exercisable by this Court and 
the procedure provided under the Civil 
P.O. Therefore, when exercising revision- 
al powers this Oourt will be guided and 
controlled by s. 115, Oivil P. O. It may he 
said that under s. 117 (1) of the Act, an 
application in revision lies from a Magis- 
trate to a Judge of this Court in its Sessions 
- Oourt jurisdiction, but in my view the 
Oourts and Judges and Magistrates referred 
to in this and cognate sections, are pere 
sonae designaiae. “Ine Court of the Judi- 
cial Commissioner of Sind” ins. 201 of the 
Act, means a Judge of this Court whereto 
an application in revision lies from the 
order of the Magistrate, wnether in Sessions 
Court jurisdiction or otherwise. It is then 
only on a question of jurisdiction that this 
Oourt willinterfere under s. 117 of the Act 
and it is argued on behalf of the Oorporae 
tion that tnere is no reason here for the 
jnterference of the Court because tLe Magis- 
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trate has dismissed the appeal; he has 
recorded evidence and that suffices. 

Now, no procedure is laid down by the 
Oity of Karachi Municipal Act for the 
hearing of appeals by a Magistrate under 
8.116 of the Act, No statutory rules have 
been made under the rule-making powers 
of the Oorporation, There is so far ag 
the Learing of appeals by Magistate is cone 
cerned, ny section corresponding with 
ss, 250 and 201 of the Act in relation to the 
Court of Small Causes and the Uourt of the 
Judicial Commissioner, so the procedure of 
the Magistrate in such proceedings is left 
undefined, It must be taken therefore 
that the Legislature intended him to follow 
the most appropriate procedure followed by 
him, with appropriate modifications in other 
enquiries or trials held by him. But itis 
difficult to find a procedure which can be 
applied to the case of a Magistrate hear- 
ing an appeslin which he himself is the 
first to record evidence. In this case, 
however, no fault can, I think, be found 
with the procedure of the Magistrate. Evie 
dence has been recorded first on behalf of 
the appellant and then for the Oorporation, 
The procedure in ilself is somewhat anomas 
lous because the Magistrate, though hear- 
ing an appeal from an assessment has 
recorded evidence, but it appears neces 
sary that he should do so because this is 
the only evidence recorded in the proceed- 
ings, There is no written record, I am 
informed, of the proceedings in appeal 
from the assessment by an assessor to the 
Onief Officer under s. 107 (2) of the Act. 
When therefore there is an appeal against 
the amount of the assessment under 
8. 116 of the Act-(as distinct from an 
appeal as to the liability to or basis or 
principle of assessment, when an appeal 
lies under s. 107 (3) of the Act to the 
Judge of the Small Cause Court), the Magis» 
trate must himself record the evidence for 
and against the assessment, asthe Magis- 
trate has done in this case. Without this 
there is no sufficient material for him to 
decide the appeal. There isno written re= 
cord of any evidence for him to adjudicate 
upon in appeal, and in this case the Magis- 
trate has recorded the evidence carefully 
and fully. His procedure in this case may 
be taken as amodel of what proceedings 
in these cases should be, and it would 
appear to approximate to 4summons case, 80 
farasthe hearing of an appeal in which 
evidence is recorded can be made to 
approximate tothe Magistrate’s procedure 
in any enquiry or trial before him. But 
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he has failed, I think, to do himself justice 
in his order which relies only on his 
inspection of the site. 

Now, there is doubt, it may be necessary 
and indeed mcst useful, that a Magistrate 
should vieit the site in enquiries of this 
nature, but Le should use his inspection 
‘to interpret the evidence recorded by him 
as in the inspection of sites under the 
Criminal P. C., and if this Court is to 
exercise in revision the powers conferred 
upon it by s. 117 of the Act, it must have 
an order which is self-contained and gives 
a short and reasoned summary of the 
evidence and reasons for the decision on 
which this Court can decide whether it 
shold or should not interfere under s. 115, 
Civil P. C. Ido do not suggest that a long 
er elaborate discussion of the evidence 
is necessary, but the order of a Magistrate 
should contain the substance of the evi- 
dence and a brief statement of the reasons 
for his decision, 1 cannot say, I think, it 
would be adequate for him to follow the 
provisions of 8. 263, Criminal P. O., which 
donot require the recording of evidence, 
for cases of assessment by their nature are 
such that it would almost always be necese 
sary for a Magistrate to record evidence 
unless he has a written record of some 
previous enquiry, sotbat the provisions of 
s. 264 rather than s. 263, Criminal P. O., 
would be appropriate; buts. 264 embodies 
the provisions of s. 263, and is appropriate 
to a criminal case and not to an appeal 
against a Municipal assessment. A judg- 
ment in these appeals need not be long, 
but it-should contain a concise summary 
of the evidence, the Magistrate’s reasons 
briefly given and his decision. He should 
also be careful to keep the evidence of the 
witnesses strictly within the limits of rele- 
vancy. But the order of the learned Magis- 
trate now brought in revision contains no 
indication of the evidence, no brief state- 
ment of reasons derived therefrom. For 
instance, it appears that.the assessment 
first fixed by the assessor at Rs. 268 was 
‘raised to Rs. 357. This apparently was 
based upon a record, Ex. 18, which was 
not even in the paper-book or in the Magis- 
trate’s record but clearly the enhancement 
of the assessment under such circumstances 
Yequires some reference to, or explanation 
of, this enhancement. There is no reference 
. to this or to any evidence in the order of the 
Magistrate, and while I fully appreciate the 
Care with which he has conducted the in- 

` gviry, he has, I think, in the end, by reason 
ot an order based only upon imspection of 
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the site and not upon the evidence on the 
record, acted with such material irregularity 
as to necessitate the exercise of the powers 
conferred under s. 115, Civil P. O., and 
an order cf this Court, setting aside this 
order and directing the re-hearing of the 
appeal, and I do so order, 

I realise that in the ordinary way the 
power of revision under s. 115, Civil P, O., 
is exercised by two Judges of this Oourt 
in revision, but clearly under s. 117, Oily 
of Karachi Municipal Act, 1933, revision 
lies, and is intended to lie, to one Judge 
of this Court 48 a persona designata, and 
it is as persona designata under ss. 117 and 
251 of the Act that I exercise the powers 
of this Court under s. 115, Civil P. O. Even 
if 1 held that an appeal lies from the 
Magistrate as a persona designata, to & 
Judge of this Court as a Sessions Judge 
and as persona designata, I could exercise 
no adequate powers in revision which in 
criminal matters are exercisable by 
two Judges of this Court. Under s. 119, 
Civil P. O., I can make such order as I 
think fit, 
that the appeal should be re-heard. 

The applicant asks that I should give him 
leave to Gel] additional evidence. This is a 
matter for the Magisirate, but when I 
order the appeal to be re-heard,.[ mean 
in this case that the Magistrate should 
re-hear the appeal from the beginning ‘ine 
cluding the recording of evidence, If the 
parties agree to the Magistrate deciding 
the appeal on evidence already recorded and 
some further evidence, that is a matter I 
leave to the Mugistrate’s discretion. There 
is, I think, nothing to prevent my order 
authorizing the Magistrate so to act if he 
wishes and I do so authorize him. Order 
accordingly. The order in this Revision 
Application No. 20 of 1933 will be also the 
order in Revision Applications Nos. 21 and 
22 of 1938 of the same applicant in relation 
to plots Nos. 1/10-A and 1/10-B. In future, 
these revision applications should be en- 
titled under s. 117 of the Bom. Act XVII of 
1933, tothe Judicial Commissioner's Oourt 
in Sessions Oourt jurisdiction. i 


8. Order accordingly. 


The order, therefore, I make is. 


A 
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ALLAHABAD HIGH COURT. ~ 
Civil Revision No. 126 of 1939 

July 25, 1939 
. BENNET AND VERMA, JJ. 
SITAL DIN DUBE AND ANOTAER — 
J UDGMENT-DEbTORS— APPLIOANTS 
versus 
SRIPAL SINGH AND ofuEss—Dgorze- 
HoLpERs—OPrPosITs Party 


Agra Tenancy Act (III of 1928), ss, 79, 81, 253— 


Contract with person by zemindar to confer upon 
him status by fixed rent tenant and not to eject him, 
is legal—Subsequent application by zemindar under 
3. 79 to eject tenant—Order of Assistant Collector 
ordering ejectment ts without jurisdiction—Can be 
interfered with in revision. 

There is nothing illegal in a zemindar entering 
into acontract with a person and conferring upon 
the latter the status ofa fixed rate tenant and in 
agreeing for valuable consideration that he would 
not be ejected. Such a contract is not forbidden 
by any law. Where such an agreement has been 
entered into, the zemindar cannot subsequently go 
back upon his contract and eject the tenant. 49 
Ind. Oas. 357 (3), 133 Ind, Oas. 532 (4) and 29 Ind, 
Oas. 677 (5), relied on. 

Where in direct contravention of such a contract 
the zemindar subsequently applies to eject the 
tenant under s. 79, Agra Ten. Act, the Assistant 
Oollector has no jurisdiction to entertain the ape 
plication and to order the ejectment and where 
such an order is made by him, the High Court is 
entitled to interfere with it in revision. Even if 
the Assistant Uollector has jurisdiction to entertain 
the application, in ordering ejectment, he acts in 
the exercise of that jurisdiction illegally and with 
material irregularity. 135 Ind. Cas. 347 (1) and 168 
Ind. Oas. 680 (2) relied on, 


O. R. from the order of the District 
Judge, Benares, dated September 18, 1937, 


Mr. Mushtaq Ahmad, for the Applicants, 
Mr. Shiva Prasad Sinha, for the Opposite 
Party, 


Verma, J.—The essential facts may be 
briefly stated as follows: On February 2, 
1899, some cf the respondents, along with 
the predecessors-in-interest of the other 
Tespondents and some other members of 
their family who are dead, executed a deed 
in favour of one Lal Satnarain val Singh. 
By means of this deed certain land 
measuring 3) bighas 1 biswa 19 dhurs was 
granted toSatnarain Pal Singh on payment 
of a nazrana of Rs, 2,499 for cultivation. 
The grantee was to pay rent at the rate of 
Rs. 210 per aunum, ‘he grantors coven- 
anted that the grantee would be entitled 
to remain ın possession ‘generation alter 
generation’ and it was stipulated that the 
grantee would pay the aanual rent agreed 
upon without any objectionon the ground 
of failure of rains or on the ground of any 
other similar calamity. The grantors fur- 
ther agreed that they would nave no rigat 
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to enhance .the rent or to eject the grantee 
and that the only right which they would 
have against the grantee would be to re- 
cover the rent fixed. Ib was further stated in 
the deed that the grantee would have rights 
in the land ‘similar to thoss of a ixed rate 
tenant’ and it was expressly provided that 
the executants, their heirs and their repre- 
sentatives 

“would not have the right of interfering in any 
manner whats.ever with the land and would have no 
other right than that of realizing therent.” | 

The appellan.s have purchased the rights 
of Lal Satnarain Pal Singh, the grantee. 
They seem to have fallen into arrear in the 
payment of the rent tixed and on February 
11, 1936, the zemindar instituted proceed- 
ings under s. 81, Agra Ten, Act, 
(Act III of 1926), Tne amount due was 
stated to be Rs. 436. The appellants evi- 
dently contested the claim and the applica- 
tion for issue of notice was, therefore, 
deemed to be a suit for arrears of rent, and 
the amount claimed being in excess of 
Rs. 200, the suit was forwarded to the Court 
of the Assistant Collector in charge of the 
sub-division who decreed it on July 18, 
1933. In October, 1936, the respondents 
applied for the execution of this decree for 
arrears of rent by ejectment of the appel- 
lants under s. 79, fen. Act, The appel- 
lants contested the application for execution 
by ejeciment and contended that under the 
terms of the deed, dated February 2 1599, 
they could not be ejected. ‘Lhe Assistant 
Collector overruled their contention and 
ordered ejectment on January 6, 1937. The 
appellants preferred an appeal against this 
order in the Gourt of the District Judge 
and their appeal was dismissed by an 
order dated September 18, 1937. There- 
upon this execution second appeal was 
filed in this Oourt. 


An objection had been taken in the Court 
of the District Judge that no appeal lay to 
that Court against the order of the Assistant 
Oollector dated January 6, 1937, and a 
preliminary objection has been raised here 
that no second appeal lies to this Oours It 
is not necessary for us, however, to deal 
with this point in any detail because on the 
one hand it has ultimately been conceded 
by the learned Counsel appearing for the 
respondents that the order of the Assis- 
tant Collector dated January 6, 1937, was an 
order of the nature mentioned in s. 47, 
Oivil P. O., and so an appeal did lie to the 
Court of the District Judge under the pro- 
visions of s. 245 (3), Ten. Act, and on 
the other it has been conceded by the learn- 
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ed Counsel appearing for the appellants 
that no second appeal lies tothis Court in 
view of s. 249 of the Act. Learned Counsel 
appearing for the appellants has, however, 
prayed that the appeal may be treated as 
a petition in revision and may be entertain- 
ed assuch. Learned Counsel for tke 
respondents at first argued that no revi- 
sion can lie to this Court in a case like the 
present butin view of the provisions of 
8. 253, Ten. Act, and of the decisions in 
Faqira Singh v. Pardamand Kumar (1), and 
Aisha Bibi v. Divandar Prasad (2), he had 
to concede thata revision dces lie to this 
Court. He has, however, strenuously argued 
that on the facts none of the grounds 
mentioned in s, 253 of the Act exist and 
that there are no grounds cn which we can 
interfere. We shall deal with this argument 
presently. 


The Courts below 
preceeded on the ground that the 
position of the appellants-appplicants 
is that of non-eoccupancy tenants and 
that therefore an applicalicn for their 
ejectment under s. 79 of the Act is main- 
tainable. It has been urged by the learned 
Counsel appearing for the appellants-ap- 
plicants that this view is erroneous and 
that the position of the appellants is that 
of fixed rate tenants, The deed in ques- 
tion was executed in 1699 and the Act 
which wasinforce at that time was the 
N.-W. P. Rent Act (XIL of 1881). A tenant 
at a fixed rate was defined ins. 5 of that 
Act. The lard in question is situated in 
& permanently settled district. But a 
person on whom the rights cf a tenant 
at: :a fixed rate have been conferred by 
the zemindars by means of a deed inthe 
year 1899, dces not ccme strictly within 
that definition. At the same time, there 
is nothing illegal in a zemindar entering 
into. a contract with a person and cone 
ferring upon tke latter the status of a fixed 
Tate tenant and in agreeing for valuable 
Consideration thet he wculd not be ejected. 
Such-acontract is not forbidden by any 
Jaw and we see no reason for holding that 
there is anything illegal about such a con- 
tract. That being so, the only question 
that-arises is whether there is any justifica» 
tion for the zemindar in taking proceed- 
ings in direct contravention of his contract. 


(1) (1931) A L J 529; 135 Ind. Cas, 547; AI R 
1932 All, 92; 53A 715; 15 R D4988; LR 12A 943 
Rev.; Ind, Rul (1939) All. 83. 

(2) (1937) A LJ 259; 168 Ind. Cas, 680; AI R 
1937 All, 350; 1937 R D 131; 9 R A 665; 1937 AL R 


Pe 
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Nothing has been said by the learned 
Counsel] appearing for the respondents 
zemindars to justify the view that his 
clients are entitled to go back upon their 
contract and to eject the appellants-uppli- 
cants. Reference may be made to the 
cases in Bhola Bibi v. Suraj Balt (3), and 
Mahesh Narain Singh v. Bisheshar Lania 
(4). The Board of Revenue have als» held 
that a zemindar making a grant of land 
and entering intoa contract of the nature 
with which we are concerned, is not en- 
titled subsequently to go back upon his 
contract and to eject the grantee: vide 
Bhagwan Singh v Dwarka Rai, 29 Ind, Cas. 
677 (5). and Radhay Shiam v. Budhan (6). 
It has been urged by the learned Counsel - 
appearing for tLe reepondent that the basis 
of these decisions, namely, estoppel, does 
not apply tothe facts of the present case 
because the appellants are purchasers from 
the original grantee. It is not necessary for 
us to Consider whether the actual basis of 
the decisions of the Board of Revenue is 
correct or not. Itis sufficient for our piee 
sent purpose to point out that the course 
of decisions in the Board of Revenue also 
is to the effect that a zamindar in such 
circumstances is not entitled to take pro- 
ceedings for ejectment. It seems to us, 
however, that the argument of the learned 
Oounsel is not well-founded. The respon- 
dents before us are either the original 
grantors or their descendants and the 
principle of estoppel may well be applied 
to them. 

It is also noteworthy that s. 27 of the 
Act of 1881 provides that all tenan!s other 
than tenants at fixed rates and ex-pro- 
prietary and occupancy tenants are entitled 
to leases on such terms as may be agreed 
upon between them and the landholders. 
Lal Sat Narain Pal Singh not being strictly 
speaking a fixed rate tenant, nor obviously 
and ex-proprietary or occupancy tenant, 
was therefore entitled to a lease on such 
terms as were agreed upon between him 
and the landlords. Forthe reasons given 
above, we are of opinion that the respondents 
were not entitled to take proceedings for the 
ejectment of the appellants-applicants. The 
Assistant Ocllector therefore had no jurisdic- 
tion to order the ejectment of tLe appellants- 
applicants. Ju this view of the matter tbis 

(3) 17 AL J 120; 49 Ind, Oas, 357; A Ik 1919 
All. 112; 41 A 293. 

(4) (1931) A LJ 432; 133 Ind. Oas. 532; A I R 


1951 All. 531; 15 RD 151; Ind. Rul. (1931) All, 


(5) 29 Ind. Oas, 677. 
W) 2U Dill, 
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Oourt is entitled to interfere in revision and 
fo set aside the order that has been passed 
for the ejectment of the appellants-applis 
cante, It has been urged for the respone 
dents that the Assistant Collector had juris- 
diction to entertain an application under 
8. 79 and that this Courl ought not to inter- 
fere merely because he has passed a 
wrong order. It seems to us, however, that 
even if the Assistant Collector had the 
jurisdiction to entertain the application 
under s. 79, he has clearly acted in the 
exercise of that jurisdiction illegally and 
with material irregularity. Accordingly we 
allow the application for revision, set aside 
the order for ejectment that has been 
passed, and dismiss the application for 
execution filed in the Court of the Assis- 
tant Collector, in October 1936. The 
apPpellants:applicants will have their costs 
throughout. 


8. Application allowed. 





NAGPUR HIGH COURT 
Second Appeal No. 391 of 1937 
November 9, 1933 
POLLOCK, J. 
AGA JAN KHAN AND ANOTHER— 
DerzNDaNTa — APPELLANTS 
versus 
KESHEO RAO— RESPONDENT 
Evidence Act (I of 1872), ss. 35, 32 (5)—Entries 
in school registers regarding date of birth of boy— 
naa aia under s. 35—S. 35 is independent of 
8. i 


S. A. from the appellate decree of the 
Court of the Extra Additional District Judge, 
Jubbulpore, dated March 30, 1937. 


. Mr. M. Y. Shareef, for the Appellants. 
Mr. J. Sen, for the Respondent. 


Judgment.—The sole question that arises 
for the decision in this appeal is whether 
the plaintiff was a minor when a decree 


% 
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was Passed against him in the Small 
Oause Court at Jubbulpore on February 15; 
1934, The plaintiff contends and the lower 
Appallats Oourt has held that he was 
born on October 21, 1913. That finding 
is challenged on the ground that it is based 
on inadmissible evidence. Tne lower 
Appellate Court relied largely on extracts 
from the admission and discharge registers 
of the “Model High School, Jubbulpore, 
and the Hitkarini High School, Jub bulpore, 
which showed the plaintiff's date of birth 
as October 21, 1913. In accordance with 
the instructions laid down in the Educational 
Manual, the date of birth of a boy attend- 
ing school for the firat time has to be 
ascertained from his parent or guardian 
and entered in the register, and the date 
of birth in any school that he attends 
later is merely copied from the transfer 
certificate of the previous school. The 
argument therefore is that the entries in 
the registers of the Model High School and 
the Hitkarini High School are secondary 
evidence of the entry in the Primary School 
Register which has not been produced. 
In my opinion, the entries in the Model 
High School and tLe Hitkarini High School 
Registers are admissible unders, 35 of the 
Evi. Act as entries made by a public 
servant in a public or official register in 
the discharge of his official duty, Whether 
he had any special means of knowledge 
80 48 tO make the entry relevant under 
8. 32 (5) of the Evi. Act does not affect 
admissibility of the entry under s. 35, 
though it may affect its value. Section 35 
stands by itself independently of s. 32 (5). 

There is also otLer evidence, Under 
8, 10 of the Guardians and Wards Act, 
the age of the minor should have been 
sLOwn in the application that was made 
to the District Judge by his mother 
Laxmibai when she was appointed guardian 
of Lis person and property. That appli- 
cation has not been produced, but there 
are entries in the order sheets by the 
learned District Judge in September, 1934, 
stating that the minor had very nearly attain- 
ed majority and in November, 193}, stating 
that he had aitained majority. 

I therefore hold that the finding of the 
lower Appellate Court is not based on 
inadmissible evidence and it must, there 
fore, be accepted. The appeal is dismissed 
with costs. Counsel's fee Rs, 25, 


B. Appeal dismissed. 
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. ALLAHABAD HIGH COURT . 
‘Execution Second Appeal No. 1765 of 1937 
October 9, 1939 


Tom, O. J. 


BHIKI MAL MURARI LAL TaRrRoUGH 
Ch, INDER MAL—APPELLANT 


VETSUS 


KUNDAN LAL AND ANGTHER— OBJROTORS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47,48 
—Decree compromised— Jurisdiction of executing 
Court to ascertain legal effect of compromtse— 
Limitation under s. 48, if can be extended by com- 
promising decree—Duty of executing Court. 

The Civil P. O.. contains no general restriction 
of the parties’ liberty of contract! with reference 
to their rights and obligations under the decree and 
if they do contract upon terms which have refer- 
ence to and affect the execution, discharge or 
gatisfaction of the decree, the provisions of s. 47 
involve that questions relating to such terms may 
fall to be determined by the executing Court., It 
is the duty of the executing Court under s. 47, 
Civil P. O., to ascertain the legal effect of the com- 
promise and to order accordingly. 160 Ind. Cas, 
378 (2), relied on, 138 Ind. Cas. 583 (1), held no 
longer good law. 

A fair and ordinary bargain for time in con- 
sideration of a reasonable rate of interest cannot 
be regarded as an attempt to give jurisdiction to 
a Court to amend or vary the decree. Such a 
bargain has its effect upon the parties’ right under 
the decree and the executing .Court under s. 47 
has jurisdiction to ascertain its legal effect and to 
order accordingly. 

Where original decree had been converted by 
compromice into a decree for payment by instal- 
ments and the decree-holder could not execute it 
until the judgment-debtor had defaulted: 

- Held, that the decree-holder's application though 
after twelve years from the date of the original 
decree but within three years of the last payment 
by the judgment-debtor under the compromise was 
‘ within time. 


Mr. B. Mukerji, for the Appellant, 
Mr. S. B. L. Gaur, for the Respondents. 


- Judgment.—By my order of January 3, 
1939, the Court below was directed to 
record a finding as to the date upon which 
the last payment was made by the judg- 
ment-debtors to the decreesholder. The 
finding of the lower Court bas now been 
received. The learned Munsif bas held that 
the last payment was made by the judge 
mer t-debtors on December 12,1935. The 
present application for execution was made 
within one year of that date. It was cone 
tended for the judgment-debtors that inas- 
much as the application was made sfter the 
expiry of three years frcm the date of the 
original decree, it was time-barred. There 
is no doubt authority for this propcsiticn 
in the decision by a Full Bench cf this 
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Court in Gobardhan Das ‘v. Dau Dayal 


(1). In that ease it was held that the 
execution Court bad no power to Vary 2. 


decree by substituting a compromise con- 
elnded between the decree holder and the 
judgment-debtor and that the parties could - 
not extend the period of limitaticn under 
s. 48, Civil P. O., by means of a com- 
This decision, however, can no 
longer be regarded as sound Jaw in view of 
the decision of the Privy Council in Oudh 
Commercial Bank, Tutd., Fyzabad v. 
Thakurain Bind Basni Kuer (2), That was 
a case in which a decree was varied by 
means of a compromise and it was held 
that- it was the duty of the executing Court 
under s. 47, Civil P.O., to ascertain the 
legal effect of the compromise and to order 
accordingly. In the course of their judg- 
ment, the Board referred tn the decision in 
Gobardhan Das v. Dau Dayal (1) and 
obeerved in reference to the judgment under 


apreal : 

“They do not consider that it takes sufficient 
account of the facts that the Code contains no 
general restriction of the parties’ liberty of contract 
with reference to their rights and obligations under 
the decree and that if they do contract upon terms 
which have reference to and affect the execution, 
discharge or satisfaction of the decree, the provi- 
sions of s. 47 involve that questions relating to 
such terms may fall to be determined by the exe- 
cuting Court. ‘Amendment’, or alteration of the 
decree whether under s. 152 or by review is a 
different matter under the Code. No doubt an 
adjustment if not recorded under O. XXI, r. 2, 
cannot be recognized by any Court executing the 
decree. The compromice of 1927, however, was re- 
corded: it was an adjustment even if it was some- 
thing more, and it contained the terms upon which 
the adjustment was agreed to. It was not an 
attempt to bring under the decree a liability extra- 
neous to the mortgage or the mortgage suit: cf 
Pradyumna Kumar Mullick v Kumar Dinendra 
Mullick (3). Their Lordships see nothing in the 
Code requiring them to hold that had the judgment- 
debtor paid the agreed instalments punctually, the 
appellants, after 1927, could have executed - the 
decree for the whole sum outstanding contrary. to 
the terms of the compromise. Nor do they think it 
reasonable that such a compromise, if enforced by 
the executing Oourt, should not be enforced as a 
whole. They arenot prepared to regard a fair and 
ordinary bargain for time in consideration of a 
reasonable rate of interest as an attempt to give 

(1) (19382) A L J 365; 138 Ind. Cas. 582; AI R 
1932 All 273; 54 A 573; L R13 A 199 Rev.; Ind. 
Rul, (1932) All. 467; 16 R D 293 (F B). 

(2) (1939) A L J 461; 180 Ind. Cas, 378; AIR 
1939 P O 80:14 Luck. 192:66 I A &4; 1939 OL R 
187: 11 R P O 176: 1989 O W N 3138; 5 BR 476; 
43 O W N 501; 1939 R D 208; (1939) 1 M L J 
659: 69 O L J 317; 41 Bom. L R 708; 50 L W 39; 
(1939) M W N 692; (1939) Kar. 136 (PO). 

(3) 64 I A 30% 169 Ind, Cas. 547; A I R 1937 
P 0256; 1927 OJ. R 394; 1937 A L R608: 10 R 
P O 39: 41 O W N1093: 3 B R 6f1;46 L W 209; 
39 Bom. L R 1041; 1937 O W N 996; 18 P L T 873; 
66 OLJ3 (PO), A 
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jurisdiction to a Court to amend or vary the decree, 
Such a bargain has its effect upon the parties’ right 
under the decree and the executing Court under s. 47 
has jurisdiction to ascertain its legal effect and to 
order accordingly.” : 

The efect of the compromise in the pre- 
sent instance is to convert the original 
decree into a decree for payment by instal- 
ments. Till December 12, 1935, these in- 
stalments were paid under the decree by the 
judgment-debtors. The decree-holder in 
view of terms of the compromise could not 
put his decree into execution until the judg- 
mentedebtors had defaulted. The decree- 
holder in the circumstances therefore was 
entitled to put his decree into execution 
within three years after December 12, 1933. 
To hold otherwise would be to place the 
decree-holder at a very grave disadvantage 
as compared withthe judgment-debtors who, 
under the compromise, secured a postpones 
ment of the liquidation of the debt. In the 
result, the appeal is allowed, the order of 
the Court below is set aside and the objec- 
tion of the judgment-debtors is repelled, 
The appellant is entitled to his cos's. Leave 
to appeal is refused, 

D. Appeal allowed. 


ee ET 


NAGPUR HIGH COURT 
Civil Revision No, 78 of 1939 
April 14, 1939 
Stong, C. J. AND Boag, J. 

RAMDAYAL AND  OTHERS— APPLIOANTS 

versus! 
KANHALY ALAL—Oppogita PARTY 

Provincial Insolvency Act (V of 1920), 33. 43, 37— 
Annulment orders —Dutu of Court—-Annulment of 
insolvency proceedings—Proceedings under ss. 53 and 
54, if can be continued — Time fixed for application 
for discharge, exptring— Annulment order, necessity 
of —Time, if should be extended — Court's discretton— 
Applications by creditor, one under s. 53 and another 
for extending time for application for discharge— 
Creditor and insolvent absent on date of heartng— 
Court ordering dismissal of application for insolvency 
—Order, if amounts to order of annulment. 

Orders of annulment should be very carefully word- 
ed; because where ‘the Court anuuls insolvency pro- 
ceedings to avoid very considerable hardship to the 
- creditors (where the annulment is founded on a 
failure on the part of the insolvent to take the neces- 
sary steps in the insolvency), it is necessary to make 
provision for what is to happen to the assets. A 
Court should be very chary about annulling in- 
solvency proceedings where there are proceedings 
pending under ss. 53 and 54 of the Insolvency 

ct. 


standing the annulment, to continue proceedings 


under es. 53 and 54. 139 Ind. Cas. 574 (1), referred. 


to. 
Section 43 does not operate automatically to termi- 
nate insolvency proceedings when the time fixed for 
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the application for discharge ia up. An order of 
annulment is necessary, and the Oourt, before mak. 
ing such an order, should exercise its discretion as to 
whether or notit is not betterto extend the time, 
The word “shall” in s. 43 (1) is not mandatory, 
Inre Lord Thurlow (3) and 166 Ind, Oas. 956 (4), 
referred to. 

There were two applications by a creditor, one 
under s. £3 and the other for extension oftime for 
making application for discharge. Neither the in- 
solvent nor the creditor appeared on the date of 
hearing. But the transferee was present. The ap- 
plication of insolvency was dismissed for default : 

Held, that the order did not amount to an order 
of annulment, for the application which the Oourt 
described as dismissed for default, that is to say, the 
“application of insolvency” was not before the Court 
and could not be before the Oourt, as no such ap- 
plication is known to the law. 


O R. from the order of the Court of the 
District Judge, Hoshangabad, dated Deceme 
ber 23, 1938. 


Mr. B. L, Gupta, for the Applicants, 


Mr. D. G, Tamhane, for the Opposite 
Party. 


Order.—This revision is from an order 
passed in insolvency dismissing an appeal 
from an order purporting to restore proe 
ceedings. That order was passed on 
March 5, 1938, and arose out of an 
application that was made on October 
27, 1933, following upon avery remarkable 
order passed by the Insolvency Judge on 
October 21, 1933. 

In order to understand why we stigma- 
tize that order as remarkable, it is neces» 
sary to statea few facts. On June 1, 
1929, there was a mortgage and on June 
29, there was a sale whereby the persons, 
subsequently adjudicated insolvente, trans- 
ferred to a transferee certain property by 
way of mortgage and by way of sale. On 
October 29, 1929, a creditor of the trans- 
ferors presented a petition for their 
adjudication and on April 28, 1931, the 
transferors were adjudicated insolvents 
and it was ordered that the insolvents 
must apply for their discharge by April 28, 
1932, that is, within a year. An applica- 
tion was then made under s. 53 of 
the Prov. Insol. Act for the avoidance 
of the above-mentioned transfers on the 
ground that they were voluntary transfers 
made within two years of the presentation 
of the petition, the recited consideration 
being a fraudulent device to mask their 
true nature. That application under s. 33 
was fixed for hearing on October 21, 1933, 

It will be observed that the time in which 
the insolvents hadto apply for discharge 
was April 28,1932, and by that date, they 
had not applied. Neither had anybody 
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applied to extend the time. But on Sep- 
tember 16, 1933, the petitioning creditor 
applied to extend the time. Tre matter 
was not deal: with on September 16, 1933, 
Save that the creditor’ was asked to appear, 
and argue that application presumably, on 
the same day that his application under 
8, OJ was fixed for hearing, that is to say, 
October 21, 1933, 

On October 21,1933, neither the insol- 
vents nor the petitioning creditor appear- 
ed though tke transferee was present. 
In that state of fact the Judge who dis- 
posed of the matter dealt with it in the 
following way: 


“In this case two enquiries for setting aside trans- 
fers—mortgage-deed and a sale-deed—ure pending. 


The application of insolvency is dismissed in 
default.’ 
The argument before us is to the 


effect that that order amounts toan crder 
of annulment and that there being an 
annulment of the insolvency, the prcceed- 
ings under s.53 come to an end and it 
is not pessible for anybody thereafter to 
restore tLe insolvency proceedings. 
“The foundation of that argument, in our 
opinion, doces nct exist because we are quite 
clear that the ab.ve order dces not amount 
to an order of annulment. 

We think it right to issue a warning 
that orders of annulment should be very 
carefully worded because where the Court 
insolvency proceedings, to avoid very cone 
siderable hardship tothe creditors (where 
the annulment is founded on a failure on 
the part of tre insclvent to take the necese 
Bary steps in the insolvency), it is necessary 
to make provision for what is t» happen to 
the assets, Section 37 empowers the Court 
to vest such assets. In such person as tle 
O urt may appoint aud if there be n5 such 
appointment, the assets will revert to the 
debtor thcugh the Court may snd usually 
should (failing the vesting in some person) 
attach conditions which will prevent the 
reverter until the debtor’s debts are 
paid. 

“Further @ Court should be very chary 
about annulling insolvency proceedings 
where there are proceedings pending under 
8. 53 or 54 of the Insolvency Act. The 
position is by no means clear as to the 
powers of the Court or anybody else to 
continue such proceedings. It is true that 
in Bhadramma v. Parvateesam (1) there 
was a decision by a very experienced J udge 
to the effect that the Court has power, note 


(1) 63 M L J 414; 139 Ind, Cas. 574; A T R 1932 Mad. 


731; Ind. Rul, (1932) Mad. 745; (1932 ‘ 
36 L.W 655. ie a 
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withstanding the annulment, to continue, 
such proceedings and this decision is 
relied on by Mr. Ghosh in his. work: 
on the Prov. Insol, Act (9th Edition) 


p. 437. It would be possible to raise | 


doubts about such power. We do not feel 
Called upon todo so inthis case because 
the better course, in cur opinion, is not to 
raise any such difficulty by anoulment 
where proceedings under s. 53 or 54 are 
pending. The inconvenience can be avoid- 
So by extending the time. In Abraham v. 
Sookias (2) a Bench ofthe Calcuita High 
Court decided that 

“the Court has the power, under s. 27, cl. (2) of 
the Prov. Insol, Act of 1920, to extend the time 


to apply for discharge even after the expiry of the 
period of the order for discharge.” 


We agree thats. 43 does not operate 
automatically to terminate insolvency pro- 
ceedings when the time fixed for the appli- 
cation for discharge is up. The Calcutta 
Bench points out thatan order of annul- 
ment is necessary, and the Court, in our 
opinion, before making such an order 


should exercise its discretion as to whether 
or notit is nct better to extend the time. 


We do not regard the word “shall” in 
s. 43 (1) as mandatory: In re Lord Thurlow 
(3). The decision of Pollock, J., in Bakaram 
v. Manglya (4), is not concerned with the 
case which arises where the insolvent has 
not applied for his discharge in time. He 
observes, however, at p. 462*, 

“The learned District. Judge held that thie section 
leaves it tothe discretion of the Insolvency Court 
to annul the adjudication or not as it thinks fit, 
and in support of that view, he has relied on the 
opinion expressed by Sir Dinshah Mulla in 
para. 351 of his Law of Insolvency, 1939 edition, and 
the cases therein cited. The learned District Judge 
has failedto appreciate the factthat in those cases 
the application for discharge wag not made within 
the specified time andthe view taken was that 
the Insolvency Court has power under s. 27 to 
exiend the period within which the debtor must 
apply for his discharge and that this period can- 


be extended even after the period has expired . 


without any application being made for an extension. 
It was held that 5.43 must be read subject to s. 27, 
but itis only when s. 27 applies and no applica- 
tion for discharge has been made within the 
specified period, thatthe question whether the order 
of adjudication shall be annulled under gs, 43 is a 
matter forthe discretion of the Court.” 

In this case the period ffxed for the 
application for discharge has long since 


expired. It is nearly seven years ago that 
a ől O 337; 81 Ind. Oas. 584; AI R 1924 Oal. 


(3) (1895) 1 Q B 724: 64L JQ B 479; 14 R 320; 72 
L T 642; 59 J P 309; 4 Manson 158; 43 W R 


(4) I L R (1937) Nag. 461; 166 Ind. Oas. 956; 9 RN 
155; A IR 1937 Nag. 37. 


*Page of I. L. R. (1937) Nag.—[Ed.]. - l 
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that- application should have been made. 
That seven years have been spent in a 
variety of ways, but so far as the petition- 
ing creditor (who would be the person 
injured were those insolvency proceedings 
to go off without the proceedings under 
8. 53 being pursued) is concerned, he is 
not, in our opinion, to blame for the waste 
of time, We have seen that this curious 
order was made on Octuber 21, 1933. Six 
days later, on October 27, the petitioning 
creditor putin an application to restore 
the case to file. It is that application that 
after a very long interval due tò a variety 
of causes (partly due to death) was 
eventually disposed of by the order.of the 
successor to that Judge who on March 5, 
1938, restored the proceedings. The learned 
Judge pointed out that under the Insolvency 
Act after an order of adjudication is 
passed, there is no provision under which 
the: prcceedings' can be dismissed for 
default.. He also pointed out that all the 
provisions of the Oivil P. O. arenot applic- 
able to iasolvency proceedings and only 
applied subject to the provisions of the 
Insolvency Act, He further held that the 
Court had power to set aside its own 
wrong order and set aside the order of 
dismissal of the insolvency application 
passed on October 21, 1933, and restored 
the insolvency proceedings to file. On 
appeal the District Judge passed the follows 
ing somewhat odd remark: 
: “The order of dismissal in default was only 
wrongly worded. It only meant that as nobody 
was taking interest in the proceedings, the pro- 
ceedings shall rTemain “pending sine die until some- 
body would come forward to help tha Uourt in 
annulment proceedings and nothing more.” 
However, the learned Appellate Judge 
held that there could be no dismissal fcr 
default, that there was in fact no annul- 
ment. and that therefore the proceedings 
were still on the file. Strictly if this ie the 
position, it was not necessary to restore the 
case tothe file. However that was done. 
We are quite clearly of the opinion that 
the order of October 21, 1933, had no 
effect whatever, The applications before 
-the Judge who passed that order were two; 
ons was under s. 53 and another was an 
application for extension of time. He did 
not purport to deal with either. The 
application that he describes as dismissed 
for default, that is to say “application of 
insolvency”, was not before him and could 
not be before him because no such applica- 
tion. is known to the law. 
- It is, therefore, clear that this appeal 
must fail. But owing to the most unfortus 
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nate way in which tbis case has been 
handled by the Insolvency Oourt and the 
gross delay that has resvlted, we think it 
desirable to indicate what the position 
now is and what steps should be taken to 
dispose of this matter. There is now an 
insolvency, The proceedings therein are 
continuing, and despite the fact that the 
time fixed for discharge was April, 1932, 
(and we are now inthe April of 1939) the 
insolvency has not been annulled. It will 
be necessary now for the Court to give 
an early date forthe determination of the 
question whether the insolvency should be 
annulled or whether further time should ba 
given in which the debtors may apply for 
diecharge. Ifthe Court annuls the proceed- 
ings, it will imperil the proceedings under 
s. 53 because the effect of the annulment 
may beheld to prevent such prcceedings, 
Whether that be so or not, we express no 
opinion. We have already pointed cut 
the opinion of an experienced Judge of the 
Madras High Court. All such difficulties 
can bearoided by extending time which 
should be dene if it be desirable that the 
application under s. 53 should continue. 
Asto whether that beso or not we express 
no opinion. If time be not extended and 
the insolvency proceedings are annulled, 
it will be necesesary for the Court, acting 
under the powers conferred by s. 37, to 
make appropriate orders astothe vesting 
of the property, if any. If time be extend- 
ed toenable the proceedings under s. 53 
to be continued and concluded, those proe 
ceedings should be expedited in every way 
practicable. 

The application is dismissed with costs 
to come out of the estate. 


D. Application dismissed, 





CALCUTTA HIGH COURT 
Appeal No. 149 of 1938 
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Civil Procedure Code (Act V of 1908), Sch. II, 
Para. 18—Stay of suit, object of — When should be 
refused—Arbitration— Lease containing arbitration 
clause— Held, question whether lease had_ to be 
rectified did not fall within scope of arbitration 
clause, 
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. The stay of a suit under para, 18 of Sch. IT, Civil: 

P. O., as also under s. 19, Arbitration Act, is made 
by the Oourt only with a view that the parties may 
go to arbitration in accordance with their agree- 
ment. The stay ofa cuit will be refused when there 
are impediments to arbitration; as for instance, when 
the arbitrator named by the parties in their sub- 
mission is dead or refuses to act. On an analogous 
principle the stay of a suit will have to be refused if 
there could not be an arbitration at all. An arbitra- 
tion presupposes a dispute or difference between 
the parties and if there is no dispute or differ- 
ence, there is no occasion for an arbitration and 
a pending suit between the parties ought not to be 
stayed in such a case. It follows, therefore, that 
where the plaintiff is not aware before the institu- 
tion of the suit, that there isa difference between 
him and the defendant or of nature of the difference, 
he cannot be said to have gone back upon his agree- 
ment to referto arbitration or was attempting to go 
back upon it, by rushing to Court. The Court under 
these circumstances would be justified in the exercise 
of its discretion in refusing to stay the suit. L & N. 
W.& G.W. Joint Rys.v. Billington (1) and 130 
Ind. Cas 588 (2), relied on. L.& N. W. Ry. v. Jones 
(3), held obiter. [p 621, col. 2.) 

A lease deed contained the following arbitration 
clause “if any question, difference or dispute shall 
arise between the parties hereto or any person, per- 
sons or corporation claiming under them respectively 
concerning the rents and royalties hereby reserved 
or the measurements of any coal gotor left in the 
demised mines or touching the construction of any 
clause herein contained or the rights, duties or 
Habilities of the parties hereunder orin any other 
way touching or arising out of these presents, the 
same shall be referred to the determination of two 
arbitrators one to be appointed by each party......... is 

Held, that the question as to whether the lease had 
to be rectified or not was not within the province of 
“the arbitrators but within the competence of the 
Court. Printing Machinery Co., Ltd. v. Linotype and 
Machinery, Ltd. (4), relied on, 


A, {from the original order of the 
SubeJudge, Burdwan at Asansol, dated 
May 23, 1938. 


Messrs. S. C. Roy, Hazra and Mahendra 
Kumar Ghose, for the Appellant. 


Mr. Karunamoy Ghose, for the Respon- 
cent. 


R. C. Mitter, J.—The question in this 
appeal, preferred by the defendants, is whe- 
ther Suit No. 8 of 1938 pending in the Court 
of tke Subordinate Judge at Asansol should 
be stayed or not under the provisions of 
psra. 18, Sch. II, Civil P. O. That suit was 
instituted by the plaintiff-respendent for the 
recovery of rent, royalty and cesses (with 
Interest; payable from July 1, 1932, to 
January 1, 1938, on the basis of an inden- 
ture of lease executed by the parties on 
July 30,1937. It is unnecessary at this 
stage to recite all the prayers made in the 
plaint, In the plaint the plaintiff has made 
the case that though the, indenture was 
executed on July 30, 1937, the defendant 
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was put in possession in 1932 and became: 
liabie to pay rent, royalty and cess from. 
July 1, 1932, in terms of express covenants. 
made in the said indenture, The said 
indenture of lease is on the record. By ib 
the defendant was given a lease for 35 
years commencing from January l, 1932, 
(para. 4) with an option of renewal for 
another term of 35 years, (Para 9, cl. 9). 
Minimum royalty was fixed at Rs. 1,000 a 
year, pavable in two half-yearly instale, 
ments of Rs. 500 on July 1, and January}, 
the first of such payments being made due 
on July 1, 1932 ‘para 5, cl. 1). The rate of 
royalty was fixed at 4 annas a ton of coal 
raised, (Para. 5, cl. 2). Para. 6 deals with 
the manner in which the ccal raised was to 

be measured Para. 7 contains the lessee’s 

covenants and para. 8, the lessor’s coven- 
ants. There are as many as 22 clauses in 
para. 7, that is, as many as .22. 
covenants by the tenants. Olause. I, para. 7, 

runs thus: 

“The tenants for themselves and their assigns and 
tothe intent that the obligations may continue 
throughout the term hereby created hereby covenant 
with the landlord as follows :— 

“(1) To sink pits and properly to fit the demised 
landa with machineries, pumps, buildings, etc., so 
ag to be able to and raise reasonable quantity of coal 
a the demised area from the lst of January, 
1 8." 

There is the usual forfeiture clause, 
namely, if the lessee fails t perform any of 
his covenan'a the lessor would be entitled 
to determine the leas3 and to re-enter. 
Olanse 6, para. 9 is important. It runs thus: 

“If any question, difference or dispute shall arise’ 
between the parties hureto or any pergon, persons or 
corporation claiming under them respectively 
concering the rentsand royalties hereby reserved or. 
the measurements of any coal got or left inthe demis-. 
ed mines or touching the construction of any clause 
herein contained or the rights, duties or liabilities of 
the parties hereunder or in any other way touching 


-or arising out of these presents the same shall be 


referred to the detemination of two arbitrators, one 
to be appointed by each party or of an umpire to be 
appointed by each party or by such arbitrators before. 
proceeding in the reference in accordance with the 
Arbitration Act or any statutory re-enactment or 
modification thereof for the time being in force.” 
After the service of summons the defen- 
dant appeared and prayed for time on two 
occasions to file his written statement. His 
ground was that his wife was seriously ill 
and that he had no time to consult his 
lawyers. The Court acceded to his requests 
and granted him time till May 3, 1938, 
to file his written statement. On May 3, 
however, he filed a petition for stay of the 
suit, The said petition purported to the 
under s. 19, Arbitration Act. The section 
mentioned is inapplicable but in our judge 
went the heading cannot control the sirbe: 


eee 
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tance of the “matter.” The said petition 
‘consists of two ‘paragraphs. In para. 1 the 
‘arbitration clause of the leae was sét out. 
Para. 2 is a pithy one. It merely says that 
the defendant 

“was always ready and willing to refer the matter 
to arbitration and is stillready and willing to do all 
thingsnecessary for the proper conduct of the 
arbitration and there is no reason why the matter 
should not be referred in accordance with the 
submission”. 

The prayer is for stay of the suit. No 
statement is made that any difference had 
arisen between the parties before suit and 
no indication is given as to the nature of 
the dispute. This application and the lease 
were the only materials before the lower 
Court when it made the order refusing to 
stay the suit. In this Court the defendant 
filed an affidavit in which ke has given 
some indication of his case. In this 
affidavit there is no statement that disputes 
and difference had arisen between the 
parties before the institution of the suit. 
Later on the defendant filed, we are told 
under protest a written statement. The 
deferce as disclosed in the said written 
statementis of a two-fold nature—two 
alternative defences: (|) that the real agree- 
ment between the parties was that mini- 
mum royalty was to be paid frem January 1, 
1938. Before that no payment .whatsoever 
was to be made by him, Paras. 4 and 5, 
cl. (1), do not embody the real intention of 
the parties and the defendant whose know- 
ledge of English was imperfect was misled 
by the lessor to sign the lease in that form. 
This defence has as its basis either fraud 
or misrepreseDtation on the part of the 
lessor ‘alternatively; (2) para. 5, el, (D), 
conflicts with para, 7, cl. (1) and on proper 
construction of the lease the liability on the 
part of the leasee to pay royalty commenced 
only from January 1938. 

Both these points are controverted bv 
the respondent's Advocate. On the second 
point he says that there is no conflict bee 
tween these two clauses, as cl./1) of para. 7 
is the lessee’s covenant and it means, says 
he, that the lessee must not delay beyond 
January 1,1938, in sinking pits, etc. He 
‘gays that by that clause the lessor guarded 
his rights to receive more than the mini- 
mum royalty after January 1, 1938, for 
if the lessee made delay in developing 
the mine beyond the said term, the lessor 
would have the option to forfeit the lease 
and turn the lessee out. It is not neces- 
sary for us in this appeal to decide on 
the merits of the defence as disclosed in 
the written statement and we do not think 
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stage of the litigation to 
express any opinion on the question of con- 
étruction or on the other defence. We are 
concerned in tbis appeal only wi'h the 
question as to whether the suit ought to be 
stayed under para. 18 of Sch, If, Civil P. 0. 

The reasons given by the learned 
Subordinate Judge in his order are difficult 
to follow. He says in the first instance 
that the Arbitration Act has no applica- 
tion and the application for stay which has 
been made under s.19o0f the said Act is 
a misconceived one. We have already 
said that this is giving more importance 
to form than to substance. The defend- 
ants prayed for leave to amend the heads 
ing of this application but that prayer was 
refused. The learned Judge then said that 
the clause for arbitration in the lease is a 
meaningless one as that clause provided for 
arbitration in accordance with the Arbitra- 
tion Act of 1897 which was nct applicable 
at all. Here also we do not agree with the 
learned Judge. The clause in question 
does not speak of arbitration under the 
Arbitratisn Act of 1897. The words used 
are simply “Arbitration Act.” The over. 
riding intention as can be gathered from 
para. 9, cl, (6) of the lease 18 that in the 
matters specified therein, the parties intende 
ed that their differences should be settled 
by arbitration—by a tribunal of their own 
ehoice. That general intention 1s to ba 
given effect to and that can only te done 
by taking the words “Arbitration Act” to 
mean “statutory provisions relating to 
arbitration”, This construction will include 
arbitration under Sch. II, Civil P. O. The 
third reason of the Subordinate Judge is 
that as the suit includes a claim which 
ig for the most part antecedent to the 
date on which the lease was executed (this 
date was July 30 1937) the suit ought not 
to be stayed. We do not also follow this 
reason. ; 

Such being the nature of the judgment 
of the learned Subordinate Judge, we 
ourselves have to decide, in .the light of 
the arguments advanced before us and the 
circumstances of the case, whether the 
suit ought to be stayed. We are to see 
if any ground exists for holding that the 
matter sheuld not be referred to arbitra- 
tion, and whether in the exercise of our 
discretion, the suit is to be stayed. If the 
diference in the suit is one which comes 
witbin the submission, the defendant to the 
action is prima facie entitled to have the 
suit stayed, for the Court would ordinarily 
give effect to the agreement of the parties 


it proper.at this 
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that their differences should ba composed 
by a domestic tribunal of their choice, The 
stay of a suit under pira, 18 of Sch. II ag 
also under s. 19, Arbitration Act, is made 
by the Court only with a view that the 
parties may go to arbitration in accordance 
with their agreement, The stay of a suit 
will be refused when there are impedi- 
ments to arbitration; as for instance when 
the arbitrator named by the parties in 
their submission is dead or refuses to act, 
On an analogous principle, the stay of 
a suit will have to be refused if there 
could not be an arbitration at all. An 
arbitration presupposes a dispute or differ- 
ence between the parties and if there is 
no dispute or difference, there is no ceca- 
sion for an arbitration and a pending suit 
between the parties ought not to be stayed 
in sucha case. This isa a principle wells 
established. But the contention of the 
respective parties to this appeal centres on 
the question as to whether the difference 
between them should be shown to have 
existed from before the suitor not, Oa the 
record there is no indication that the 
demand for royalty for the period was 
made by the plaintiff and refused by the 
defendant before suit. In the petition for 
stay made in the lower Court, there is no 
statement that difference had arisen be- 
tween the parties before the suit was 
brought. While the appeal was pending 
here, the defendant's case was a growing 
One. Neither in the affidavit filed in this 
Court, nor in the written statement which 
indicates a development on this affidavit 
is the fact stated that differences and 
disputes had arisen between the parties 
before the suit. Oo the facts we hold that 
there is nothing cn the records of this 
case to show that there was any difference 
between them before the suit was institut- 
ed, and when the matter was pending in 
the lower Court, there was no indication 
on what points the parties were at differ- 
ence at any stage. 

Mr. Ghose appearing for the respondent 
submits that as there is no indication that 
there was any dispute or diflerence before 
suit, the stay applied for ought to be refused. 
In supporting this proposition he relies 
upon the observations made by the House of 
Lords in L. £ N W. Ry. &G. W. Joint Rys. 
v. Billington (1), In that case s. 5 of an Act 
of Parliament authorized the Railway 
Company to charge a reasonable sum, by 
way of addition to tonnage rate, for 


(1) (18.9) A O 79; 68 LJ QB 162; 79L T 503; 157 
L R97, 
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services rendered to a trader, The Aot - 
further provided that any differences 
between the parties arising under the 
said section was to be determined by 
an arbitrator to be appointed tby the 
Board of Trade. The Railway Company 
in pursuance of the power so conferred 
on it had given four days’ time to traders 
to upload their wagons and after the said 
period, the traders were required to pay 
67. a day as demurrage charges for 
dentention of each wagon. The defendant 
took more than four days to unload hig 
wagons. He knew of these conditions. but 
all along had protested to the right of 
the ccmpany t> levy the said charges, 
The Railway Company sued the defendant 
in the County Court to recover a certain 
sum for these charges. The defence was 
that the suit could not go on but the 
company’s claim could only be settled by 
an arbitrator to be appointed by the Board 
of Trade, The finding of the County Court 
Judge was that no difference had arisen 
between the parties bofore the action 
had been commenced either on the question 
as to whether four free days were sufficient 
or not for unloading or wether 6d. a 
day was a reasonable charge or not. In 
the course of his judgment, the County 
Court Judge found that the defendant 
knew of those conditions, protested against 
the right of the company to levy these 
charges, but never questioned either the 
reasonableness of the free period allowed by 
the ccmpany for unloading wagons or the 
reasonablene:s of the rate of charges, 
The question before the Oourt was not 
whether tLe action was to be stayed or 
not. The question was of wider scope, 
namely whether the action was maintain- 
able or not. As the greater must be taken 
to Include the less, the principles formulated 
by the House of Lords in deciding the 
question before it could, in our judgment, 
be applied where the question relates 
to stay of action. In the said case the 
House of Lords overruled the Queens Bench 
Division, Lord Halsbury, L.O., made the 
following observations: 

“A condition precedent to the invocation of the 
arbitrator on whatever grounds is that a difference 
between the parties should have arisen; and I think 
it must mean a difference of opinion before the 
action is launched either by formal: plaint in the 
County Court or by writ in the superior Court. . Any 
contention that the parties could, when they are 
sued for the price of services, raise for the first 
time, the question whether or not the charges were 
reasonable and that, therefore, they have a right to 
go to an arbitrator, seems to me to be absolutely 
untenable.” 
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‘The noblé Lord then drew an analogy 
from an arbitration out of Oourt. He 
said that before the arbitrator could enter 
upon the reference, it must be shown that 
a difference had arisen between the 
parties before the submission and that 
tbe urbitrator would have jurisdictiin only 
to adjudicate upon tke particular difference 
which had .arisen before the submission. 
If fresh differences arise after ihe 
arbitrator bad entered upon the reference, 
he, the arbitrator, cannot adjudicate upon 
them without a fresh submission. . Lord 
Ludlow made the following observations: 

“One matter on which I desire to say a word is this, 


that this difference is a difference which ought to 
have arisen before action brought and that it is too 


~late afterwards to raige a difference which can be 


brought within the meaning of the section.” 

The action commenced before the County 
Court Judge was held to be maintainable 
by the House of Lords. The principle 
Bo formulated has been applied in India 
where the application is for stay of the 
action either under para. 15 of Sch. II, Cavil 
P. O, or under s. 19, Arbitration Act: 
Dawoodbhat’ Abdul Kader vy. Abdul Kader 
Ismailjz (2). Mr. Roy who appears for 
the appellant contends that the passages 
< Cited above from the judgment of the House 
of Lords have not the meaning which a 
first reading would suggest. He says 
that the passages mean that if there is 
no dispute or difference whatsoever between 
the parties, there cannot be stay of an 
action because in a case where there is 
no difference at all between the parties 
there is no Occasion or necessity for arbitra- 
tion, But if there is a difference, there is 
necessity for arbitration, there is scope 
for the arbitrator—and it matters little 
whether the difference had arisen before 
or after the suit had been filed. In 
support of his contention he relies upon 
certain passages in the judgment of Rowlatt, 
J. in L, & NeW, Ry. v. Jones (3), at pages 
39-40, This judgment was pronounced by 
the Kings Bench Division and the obser- 
vations which do support Mr. Roy’s conten- 
-tion were obiter dicta. In that case an Act 
of Parliament similar to the Act which came 
under consideration in L. & N-W. Ry. 
& G. W. Joint Rys. v. Billington (1) was 
-under consideration. The Railway Co, had 
sued the defendant for £2-l5s-6d. The 
County Oourt Judge held that the suit would 
lie but reduced the claim to £1-17s. It was the 


(2) 33 Bom. L R §1;130 Ind. Oas. 588; A IR 19931 
Bom, 164; Ind, Rul. (1931) Hom, 268. 

(3) (1915) 2 K B 35 at pp. 39,40; & L JK B 
1268; 113 L T 724, 
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to the Kings Bench Division. ‘There the 
company took up the position that it was 
not for the County Court Judge to decide 
whether the rate charged was reasonable or 
not, but that question could only be decided 
by the arbitrator to be appointed by the 
Board of Trade. The contention, if accept- 
ed, wou'd have had the effect of depriving 
the County Court Judge of his judicial func- 
tions, for in that case, he was simply to 
receive the plaint, and in spite of objec- 
tions of the defendant to pass a decree forth- 
with for the sum claimed. That would 
reduce the trial of. the action to a farce. 
The Kings Bench Division refused to accede 
to the said contention of the plaintiff com- 
party and held that if the suit was main- 
tainable, the County Court Judge would be 
right in deciding wkether the claim of the 
plaintiff was just and reasonable. The obiter 
dicta of the Court of the Kings Bench 
Division cannot, in our opinion, affect the 
plain words of the Lord Ohancellor and 
Lord Justice Ludlow in L. & NeW. Ry & 
G. W. Joint Rys. v. Billington (1). 

The principle underlying para. 18 cf 
Sch. II, Civil P. C., and also s. 19, Arbitrae 
tion Act, is to force by an indirect method 
a contumacious party, who had agreed to 
arbitration, to go to arbitraticn, It follows, 
therefore, that where the plaintiff is not 
aware before the institution of the suit, 
that there is a difference between him and 
the defendant or of nature of the difference, 
he cannot be said to have gone back upon 
his agreement to refer to arbitration or was 
attempting to go back upon it, by rushing 
to Court. The Court under these circume 
Biances would, in our judgment, be justified 
in the exercise of its discretion in refusing 
to stay the suit. We therefore give effect 
to the contention of Mr, Ghosh on this part 
of the case. There is also another reason 
which induces us to refuse the prayer for 
stay, One part of the case of the defendant 
—the main part—as disclosed in his written 
Statement rests on fraud and misrepresent- 
tation. If he is able to prove the facts 
alleged, a case for rectification of the lease 
would be made out. The question whether 
the lease will have to be rectified or not, 
does not come within the scope of the arbi- 
tration clause. The main defence can be 
properly tried by the Court, and when the 
basis of the main defence is either fraud or 
misrepresentation charged to the plaintiff, 
we think that the rights of the parties ins 
volved in the suit should be tried by the 
Court. Hor these reasons, we dismiss the 
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appeal and direct the 
ceed On with the guit. 
gold mohurs, 
out delay. 

Latifur Rahman, J—I am of the same 
opinion and can add Very little to what my 
learned brother has said, [I should, however, 
like to point out that it is essential to Gon- 
Sider what the real intention of tas parties 
was in inserting cl. 6 of para. 9 of the lease. 
It provides that 

“if any question, difference or dispute shall arise 
between the parties... the same shall be referred 
to the determination ot two arbitrators, one to be 
appointed by each party or of an umpire to ba 
appointed by each party or of an umpire tobe ap- 
pointed by such arbitrators hefore Proceeding in 
the reference in accordance with the Arbitration Act 


or any statutory re-enactment or modification thereof 
for the time being in force.” 


it appears to be clear that what the 
‘parties realiy intended was tnat their dis- 
Putes and difference should be decided by 
persons of their own choice wno shouid 
Proceed in accordance with any statutory 
Provision relating to arbitration including 
arbitration under Sch. L, Civil P. GQ. li 
does not necessarily mean that the proceed- 
ings are only to be commenced under the 
Arbitration Act of 1897. Having regard to this 
position, itis to be seen whether or not any 
dispute or difference has arisen which neces- 
silate giving effect to the clause in ques- 
ticu. SO farascan be gathered, none did 
arise until after the filing of the suit, Ip 
terms of -the lease, the defendant was liable 
bo pay certain royalty. Hə failed to do 39 
and the plaintif instituted a suit for the 
recovery thereof. lt caunot be contended 
that this amounted to dispute and difference. 
lt was after the institution of the suit that 
the defendant filed an application pure 
porting to be unders. 19, Arbitration Act, for 
the slay of proceedings, waich of course hag 
no application. Moreover, in Lis written 
Statement the defendant pleaded fraud and 
misrepresentation. His defence (a) is that 
para, d cl. (1) of the lease is to be construed 
with para. ò, ci, (| ) and according to the 
proper construction, his liability to pay 
royalty would oniy commence from J auu- 
ary l, 1933; his aliernative defence tb) is 
that para. 9, cl. (1) which made the lease to 
commence from January l, 1932, had been 
inserted by the lessor traudulen ily, tne real 
agreement being that the lease was to com- 
mence from January l, 1938. Lf these 
allegations of fraud could be proved they 
would be grounds for the rectification or 
cancellation of the lease. The question as to 
whether the lease has to be rectified or not, 
is not within the province of the arbitrators 


Hearing-fee three 
Let the record go down with- 
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but within the competence of the Cow 
In Printing Machinery Con Ltd. vy, Linoty; 
and Mashinery, Lid. (+) the arbitratic 
Clause was couched in as wide a languag 
as the clause in the lease we have belo 
us, Jt ran in these terms : 

“Any dispute, difierence or question which may 
soy time arise between all or any of the parti 
hereto touching the construction, meaning or effe 
of these presents, or any clause or thing herei 
Contained, or the rights or liabilities of the sai 
parties, respectively, or any of them under these c 
otherwite howsvever in relation ‘to these present 
shail pe referred to arbitration,” 

Quesos having arisen with referenc 
lo Loe Option to purchase givea by the dee 
of 19UI, tne plauti company brought ar 
aculon claiming by its writ (ija declaratiox 
that ihe option was void and of no effect 
(2)in the alernauve, that is, if the opiior 
Was not void, a declaration ihat in ascer 
taining the price to be paid for the demisec 
premises on the purcnage thereof under the 
option, the value of a certain obligation 
snould be taken on a particular footing; 
as an alternative to (2) rectification of the 
lease. Tne defendant company prayed for 
the stay of proceedings under s. 4, Arbitration 
Act, 1oo9, which corresponds to our cl. 14 
ol sch. LU, Oivil P,G. Toe Court refused 
the stay. The principle is stated by 
WaIriogion, J. in bue foo wing terma : ; 

“in my judgment therefore the claim for rectifi: 
Cation of the deed itself is not one which falls 
Within the arbitration clause. Having come to 
that conclusion, is that a sufficient reason for 
1eluslug to say proceedings in the action? Of 
Course, it may be said that it is not a sufficient 
reason for staying Proceedings so far as the other 
questions are Concerned, because those questions 
do fall within the arbitration Clause. But in 
opinion in the present case it is a suificisnt reason 
and I think so trom this consideration zore of the 
questions raised is a question of construction; and 
it is dependent on the result of that question of cols 
Siruction whether the claim for rectitication will 
be raised or not. Jt seems to me thatıt would be 
absurd to give an arbitrator the duty of determina 
ing & question of construction, and then, supposg. 
ing the arbitrator determined that question against 
bhe plaintiff company, to jet the later come back 
to the Uourt to determine whether the agreement 
Should be rectitied or not, A question which on 
the claim for rectification must be decided is the 
Question of construction, for until you haye arrived 
at what the written document means, you cunnot 
say whether it is ‘or is not in accord With the ante- 
Cedent agreement of the Parties, lt seems to me 
therefore that these two Questions su hang together 
that if the one—the claim for reciltication— must. 
be decided by the Court, then 15 is, to say the least 
of it, More convenient that the other questions also 
Should be decided by the Uourt.” i 

tue same observations, in my judgment, 
would equally apply to tne present Case, 

B. Order aceordinly, 


(4) 912) 1 Oh, D 466; 8L L J Oh, 422;108L T 743; 
563 J 271, 
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PATNA HIGH COURT 
Civil Revisions Nos. 379, 467 and 468 
of 1938 
May 11, 1939 
FAZL ALY AND UHATTERII, JJ. i 
RATANSI HIRJI BHOJ KAJ AND OTHERS 
—PETITIONERS 
VETSUS 
TRICUMJ EE JIVANDAS AND OTHERB— 
OpposiTe PARTY 
_ Civil Procedure Code (Act V of 1908), s. 60, 
0. XXI, r. 53—Sute for dissolution of partnership 
—Preliminary decree for accounts—Whether can be 
attached in execution of another decree. 
When a right to sue merges in a decree, it can 
no longer be said to be subject to the prohibition 
against alienation attaching toa mere right to 


sue, Indeed, a preliminary decree may not be cap- ' 


` able of immediate execution but nevertheless it 
creates some rights which must be regarded as 


property. 

Hence a preliminary decree for accounts in a 
suit for dissolution of partnership and accounts 18 
attachable in execution of another decree. 167 Ind. 
Oas. 430 (1), dissented from, 116 Ind Cas. 343 (2), 
explained, Tujfuezool Hossain Khan v. Raghoonath 
Pershad (3) and 82 Ind. Oas. 411 (4), distinguish- 
ed. 


©. Rs. from the order of the Sub-Judge, 
Dhanbad, dated May 25, 1938. 


Mr. R. S. Chatterji, for the Petitioners. 


Sir M. N. Mukherji and Mr. N. N. Roy, 
for the Opposite Party. 


Chatterji, J—These three applications 
are directed against an order by which 
three connected claim cases under O. XXI, 
r. 08, Oivil P. O., arising out of execu- 
tion case No, 12 of 1937 ın thə Court of 
the Subordinate Judge of Dhanbad were 
aliowed. The decree under execution was 
obtained by the petitioners against the 
Opposite party No 1 (a firm named 
Tricumjee Jivandas) and another indivi- 
dual. ‘Cne subject of the attachment wnich 
gave rise to the Claim: was a preliminary 
decree for dissolution of partnership and 
for accounts obtained by the opposite 
party No. l and three others, namely 
opposite party Nos, 2 to 4, against certain 
dividuals. This preliminary decree pro- 
vided among other terms that : 

“after such accounting 1s completed, a decree for 
the amount that may be found due for the plain- 
tiffs’ 14 annas share in the profits of the partner- 
ship properties and business will be drawn up 
against defendants Nos. i to 3 realizable from 
the assets of Goa Petha in their hands.” 

The decree furtner provided tnat the plain- 
tiffs were to get full costs which were to be 
assessed after the accounting was over. In 
execution case No. 12 of lyä, im the Sube 
ordinate Judge's Uourt at Dhanbad, when the 


petitioners attached the interest of the opno- 
site party No. 1 in this preliminary decree, 
the opposite party Nos, 2 to 4 who were the 
remaining decree-holders under that decree 
objected that the preliminary decree was 
not liable to attachment. ‘This objection 
has been allowed. The learned Subordinate 
Judge relying upon the decisions in Satlen- 
dra Krishna v, Harendra Kumar Roy (1), 
and Dhanraju v. Moti Lal Daga (2), has 
held that the preliminary decree in 
question is not a decree which is capable 
of being attached under the provisions 
of O. XX1, r. 63, Civil P. ©. The ques- 
tion whether the decree is attachable or 
not must be determined with reference to 
the terms of s. t0, Oivil P.O. That secticn 
lays down that with the exception of certain 
classes of properties specified therein, all 
other properly over which the judgment- 
debtor has a disposicg power is attach- 
able. Order XXI,r. £3, merely prescribed 
tte manner in which the attachment of 
decrees is to be effected. Tne real question 
therefore is whether the preliminary decree 
can be said tobe property over which the 
judgment-debtor has a disposing power. 
It has not been suggested that it comes 
under any of the exceptions in s, 60. It 
has, Lowever, been contended by Sir M. N. 
Mukherji appearing for the opposite party 
that the right conferred by the preliminary 
decree is nothing more than a mere right 
to sue which under the prcvisions of s. 6, 
T. P. Act, is not assignable. A decree 
conclusively determines the rights of a 
party with regard to all or any of the 
matters in controversy in the suit, and it 
may be preliminary or final, as the very 
definition of decree in 8, 2, Civil P. Oq 
shows. When a right to sue merges in 
a decree, it can no longer be said to be 
subject to the prohibition against alienation 
attaching toa mere right tosue, Indeed, a 
preliminary decree may not be capable of 
immediate execution but nevertheless it 
creates some rights which must be regarded 
as property, and there can be no doubt that 
such property is attachable under s. 60, 
Oivil P. O. 

In Sailendra Krishna v, Harendra 
Kumar Roy (D, it wasno doubt held that 
a preliminary decree for accounts in a guit 
for dissolution of partnership and accounts 
is not attachable in execution of another 
decree. In that case which was heard 

(1) A I R 1937 Cal. 4; 167 Ind, Oas. 430; 40 O 
W N 1393; 9 RC 686. 

(2) Al R1929 Mad. 641; 116 Ind. Oas, 343; 52 M 
563; 57M L J 264; 29 L W 823; Ind, Kal, (1929) 
Mad, 535 (F B) | 
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ex parte, no reference appears to have been 
made to the provisions of s. 60 or cl. 4 of 
O. XXI, r. v8, Civil P. ©. Olause 1 of the 
last mentioned rule refers to a decree 
either for the payment of money or for 
sale in enforcement of a mortgage or 
charge, Clause 4 refers to decrees of all 
other kinds; so the preliminary decree in 
quesiicn waich falls under cl. 4 can be 
attached in the manner provided therein, 
With all respect to the learned Judges 
who decided the case in Sailendra Krishna 
v. Harendra Kumar Roy (|), I am unable 
to concur in their view. 

The case in Dhanraju v. Moti Lal Daga 
(2), dces not really support the view taken 
by the learned Subordinate Judge, There, 
the question whether a preliminary decree 
for accounts in a suit for dissolution of 
partnership and accounts can be attached 
in execulion of another decree did not 
really arise, and it appears that it was 
rather assumed that such a decree could 
be attached. The main controversy.in that 
case was whether such preliminary decree 
could be regarded as a decree for the paye 
ment of money and whether tne eale of such 
decree was valid in view of the provisions 
of r. 134 of the Oivil Rules of Practice 
framed bythe Madras High QOourt under 
the powers conferred by the Civil P. O. 

Sir M. N. Mukherji has referred to 
Tujffuzezool Hossein Khan v. Raghoonath 
Pershad (3). There, with the consent of 
the parties, the accounts of a partnership 
firm were referred under order cf the Court 
to arbitrators, but before any award was 
made, the rights and interests of one of 
the parties in the award were by order 
of the Court sold by auction in satis- 
faction of a decree against him made in 
another suit by a third party. It was 
held that the expectant claim under an 
inchoate award was not property within the 
meaning of s. 205 of Act VIII of 1859, and 
was not saleable in execution of a decree, 
The very decision suggests that if the 
execution sale had taken place after the 
award, the position would have been quite 
different. ‘l'heir Lordships held that ‘‘a mere 
right of suit is not property.” The reasons 
for that decision do not, to my mind, apply 
to a case like the present where there has 
been a decree of Court, though preliminary, 
Sir M.. N. Mukherji has also referred to 
Khetira Mohan Das v, Biswanath Bera (4), 


(3) 14 M I A 40; 7 Beng. L R 186; 2 Suther. 434; 
2 “Bar. 656 (PO). ce 

(4) A I R 1924 Cal, 1047; 82 Ind. Oas, 411; 51 O 
$72; 23 O W N 894; 40 O Ld 79, NK 
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The question for decision in that case 
was whether the right to sue for accounts 
was assignable and it was held that it 
was not, under 8. 6, cl. (e), T. P. Act. This 
devision is, therefore, of no assistance. [ 
should observe here that reference was 
made on “both sides to O. XXI, r. 42, 
Oivil P. C. which runs thus: 

“Where a decree directs an inquiry as to rent 
or mesne profits or any other matter, the pro- 
perty of the judgment-debtor may, before the amount 
due frum him has been ascertumed, be attached, 


a3 in the case of an ordinary decree for the pay- 
ment of money.” o ; 


With reterence to this rule the learned: 
Judges in Sailendra Krishna v. Harendra. 
Kumar Roy (1), decided that the words “any 
other matter” cannot include a preliminary 


PA 


decree directing the taking of accountsin | 


a Partnership suit. 
observed: 


“This rule deals expressly with the decrees. 
for mesne proffts and rents. In these cases the 
defendant can only be the judgment-debtor but 
the plaintiff can never be the judgment-debtor,, 
No decree can possibly be passed in those cases 
rendering the plaintiff liable to the defendant. , 
That is the essential difference between those 
decrees and a decree in the partnership suit direct- 
ing accounts to be taken as in the latter case the’ 
question as to who will be the judgment-debtor 
will depend on the result of the accounts,”’ 


Tne position tnus indicated may, perhaps, 
be correct. But O. XXL, r. 42, -is “not 
relevant for our present purpose, because’ 
all that the rule provides is that there 
can be an attachment under a preliminary 
decree but it does uut iouch tne question 
whether the preliminary decree itself is 
capable of attachment, ‘In my view, the 
preliminary decree in question was attacn- 
able and the learned subordinate J udge 
was wrong in allowing 
was further contended on behalf of the 
petitioners that the claimants had no locus 
standi to object to the attachment, the, 
judgment-debtor himself having raised no 
such objection, In view of my decision on the’ 
other point, it is not necessary to deal with 


Their Lordships further’ 


this question. In the result, I would allow’ 


the applications and reject the claim) 
petitions. The petitioners are entitled to 
costs of both Oourts; hearing fee sixteen’ 
rupees in each case in the lower Court 
and one gold mohur in each case in this: 
Ucurt, a: 


Fazi All, J.—I agree. 


1 


D. Application allowed. 


the claims. It 
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CALCUTTA HIGH COURT 
Second Appeal No. 728 of 1937 
April 26, 1939 
Nastm ALI, J. 
ANWARALI BEPARI AND OTEBR5S— 
DEFENDANTS — APPELLANTS 


G Versus 
JAMINI LAL ROY CHOUDHURY AND 
OTHERS— P LAINTIFFE— RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 105, 106 
—Lease silent as to duration, if comes under s. 10o— 
Creation of tenancy after Transfer of Property Act— 
Lessee entering into possession on oral agreement and 
paying rent~Tenancy not for agricultural or manu- 
facturing purpose—Whether lease from month to 
month—If heritable—Lease—Egsential characteristic 
of—Whether mere contract—Tenancy-at-will —Termi- 
nation. 

__Klease which is silent as to duration of its term 
would not bea lease within the meaning of s. 105, 
T, P. Act. 

Where a tenancy is created after the T. P.. Act, 
and the lessees have entered into possession on the 
basis of an oral agreement andare continuing in 
possession on payment of rent to the lessors and the 
‘purpose of the tenancy is neither agricultural nor 
manufacturing, it must be taken to be a lease from 
month to month under s. 106, T. P. Act. Such a lease is 
not extinguished by the death of the lessee and must 
devolve on his heirs like any other interest in immov- 
able property. 

A lease is the outcome of the rightful separation of 
ownership and possession. The essential charac- 
. teristic ofa lease is that the subject is occupied and 

enjoyed, but thecorpus of the subject does not dis- 
‘appear by user. Before the lease the owner had the 
¿tight to enjoy possession ofthe land, but by the lease 
he excludes himself during its currency from that 
Tight, A lease is, therefore, not a mere contract but is 
a transfer of interest in land. It creates a right 

in rem. 
A tenancy-at-will is determined by the death of 
either the tenant or the landlord, James v. Dean (1), 

. relied on. . 


. A. from the appellate decree of the 


Sub-Judge,, Third Oourt, Dacca, dated 
‘February 10, 1937. 
~*-Messrs, Nagendra Nath Ghose and 


Sukumar Ghose, for the Appellants. 


_>Mesers. Hiralal Chakravarty and Rabin- 
dra Nath Bhattacharjea, for the Respond- 
‘ents. a 


Judgfnent.—This appeal arises out of 

-a Suit for ejectment after service of notice 
‘to-‘quit. The subject-matter of the litiga- 
“tion is O. 8. plot No. 531 bearing khattan 
“No. 515 of Mouza Narayangunj No. 188 in 
“the District of Dacca. Plaintiffs’ case is 
-thatthe defendants are mere tenantseat-will 
‘‘and that their tenancy has been’ detere 
‘‘hined by a notice to quit. The defences 
`of the ‘defendants are: (1) that they arejnot 

. ‘tenants-at-will, but are- permanent tenants, 
(2) that the suit‘is bad for defect‘of -parties 
as some of their co-sharers have not been 
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impleaded as defendants in the suit, (3) 
that the notices to quit were never served on 
them,. and (4) that even if they were served, 
they were not legally valid and sufficient 
as they were not served on the entire body 
of tenants. 


. The learned Munsif arrived at the follow 
ing conclusions: (1) that the defendants 
or their predecessors had no permanent 
tenancy right in the disputed land, (2) that 
the defendants were not licensees but 
tenants, (3) that the tenancy was created 
after the T. P. Act came into operation, 
(4) that their status was that of monthly 
tenants, (5) that the notice to quit was 
duly served, (6) that the notice was not a 
valid and sufficient notice as it was not 
served on the entire body of tenants, and 
(7) that the suit was bad for defect of 
parties as all the tenants were not implead- 
ed in the suit, On these findings, the 
Munsif dismissed the suit. Plaintiffs 
appealed to the lower Appellate Court, 
The learned Subordinate Judge who heard 
the appeal arrived at the following 
findings: (1) that the defendants were not 
licensees but tenants, (2) that their lease 
was for an indefinite period and must be 
deemed to be one from month to month, 
(3) that the notica to quit was duly served, 
(4) that the tenancy in, question was not 
heritable, (5) that the heirs of some of the 
tenants who died before the service of the 
notice were never recognized as tenants 
by the plaintiffs, that they never paid any 
rent to them and the plaintiffs never accepts 
ed any rent from them, and (6) that the 
notice served on the defendants was valid 
inlaw and that the suit was not bad for 
defect of parties, On these findings, the 
learned Subordinate Judge allowed the 
appeal, set aside the decree of the trial 
Court and passed a decree for ejectment 
against the defendants. Hence this second 
appeal by the defendants, The only point 
for determination in this appe al is whether 
the notice that was served upon the defend- 
ants was a valid notice. If the finding of 
the learned Judge that the tenancy 18 not 
heritable is correct, then the notice which 
was served upon the defendants must 
be taken to be a valid notice and 
the plaintifi’s suit must be decreed. The 
question, therefore, is whether the tenancy 
of the defendants is heritable. This tenancy 
was created after the T. P. Act came into 
operation. 9. 105, T. P. Act, says: 

“A lease of immovable proport? n anggana 
j j ch pro 
tees ban Reeth or in perpetuity, in. coms 
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sideration of a price paid or promised, or of money 
a share of crops, service or any other thing of 
value, to be rendered, periodically or on gpecified 
occasions to transferor by the transferee, who accepts 
the transfer on such terms, 

The transferor is called the lessor, the transferee 
is called the lessee, the price is called the permium, 
and the money, share, service or other thing to be 
BO rendered is called the rent.” 


A lease is, therefore, the outcome of the 
rightful separation of ownership and possess 
sion. The essential characteristic of a 
lease is that the subject is occupied and 
enjoyed, but the corpus of the subject does 
not disappear by user. Before the lease the 
owner had the right to enjoy possession of 
the land, but by the lease he excludes bim- 
self during its currency from that right. 
A lease is therefore not a mere contract 
but is a transfer of interest in land. It 
creates a right in rem. The duration 
of the lease under the T, P. Act 
must be for a certain time, express or 
implied. A lease which is silent as to 
duration of its term would not be a lease 
within the mearning of s. 105, T. P. Act. 
‘The phrase “a lease of uncertain duration” 
occurs in e. 108 (i). Leases of uncertain 
duration apparently are leases which are 
determined under cls. (b); (c) and (h) of 
8. 111. Under s. 111 (h) a lease is deter- 
mined by a notice to quit. The notice refere 
Ted to in this clause is a notice under s. 106 
of the Act. The lease contemplated by 
this clause must, therefore, be a lease from 
year to year or from month to month. 

Section 107, T. P. Act, says: 

“A lease of immovable property from [year to year, 
‘or for any ‘term exceeding one year, or reserving a 


‘yearly rent, can be made only by a registered in- 
strument, 


` All other leases of immovable property may be 
, made either by a registered instrument or by oral 
agreement accompanied by delivery of possession," 
An oral agreement of a lease accompanied 
by delivery of possession, if from year to 
year or for more than one year, is valid 


by delivery of possession for the first year - 


and thereafter the lessee continuing in 
possession with the assent of the lessor 
becomes a tanant holding over under e, 116, 
T; P. Act. Such a tenancy isto be deemed 
to be a tenancy from year to year or from 
month to month according to the purpose 
for which the property is leased. A tenant 
holding such a tenancy has an interest for 
one year or one monih, certain as the case 
may be, with an accruing interest during 
every year or month thereafter springing 
out of the original contract and as parcel of 
it. The effect of the findings of the Courts 
below in this case is this: The 
. tenancy in question was created after the 
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T. P. Act, The lessees entered into pos- 
session on the basis of an oral agreement 
and are continuing in possession on pays 
ment of rent to the lessors. ‘The purpose of 
the tenancy was neither agricultural nor 
manufacturing. The lease in the present 
case must, therefore, be taken to be a lease 
from month to month. under s. 106,T. P. 
Act. 

A tenancy-at-will is determined by the 
death of either the tenant or the landlord: 
see James v, Dean (1) at p. 391. Such a ten= 
ancy is nota lease as defined in the 
T. P. Act. A tenancy from year” to 
year or from month to month can be 
terminated only by a. notice to quit. . See 
ss. 106 and 111(h), T. P. Act. Itis no- 


where stated in the Act itself that it is dee- 


termined by the death of either party. It 
is not, tnerefore, a tenancy-atewill. It con- 
tinues until it is terminated by a notice to 
quit, In other words, the landlord has no 
right to re-enter until the tenancy has been 
terminated. A lease from year to year or from 
month to month is, therefore, not extinguisL= 
ed by the death of the lessee and must 
devolve on his heirs like any other interest 
in immovable property. Under the English 
Law “upon the death of a person all his 


leasehold interest (including tenancies from 


year to year) vests in his personal’ repre» 
sentatives”: Foa’s Landlord and Tenant, 
p.495, 6th Edn. In India tenancies from 
year to year or from month to month are 
leasehold interest. Section 116, T. P..Act, 
places leases from year to year and from 
month to month on the same footing. These 
tenancies under the T, P. Act are transfer 
see no redson why they 
should not be heritable. 

There are authorities to support the 
statement that ordinary tenancies before 
the T, P. Act were neither transferable 
nor heritable. Whether this statement is 


4 


based on some custom which was prevalent - 


before the T. P,.Act was passed,. or on 
some legal conception of lease different 
from what is givenin the T. P. Act is 
not very clear. Ifthe conception of a lease 
before the T. P. Act was not the same as 
in the T. P. Act, the reason of the’ rule 
having now disappeared by the passing of 
the T.P. Act it cannot be said that a lease 
from year to year or from month to month 
created after the T. t. Actis not transferas 
ble or heritable, If, however, by custom 
ordinary tenancies before the T. P. Act 
were not transferable or heritable, that 


custom must be taken after the passing of 
(1) (1805) 11 Ves, 383 at p 391; 8 R R178, 


~ 
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the T. P. Act to be no longer in force. It 
was, however, contended by Mr. Ohakravarty 
appearing on behalf of the plaintiffs-res- 
pondents that tenancies from year to year 
or from month to month being very pre- 
carious should not be treated as heritable. 
But such tenancies are leaseholds. They 
have been now made expressly transe 
ferable by the provisions of the T. P. 
Act. If they are transferable, there is 
no reason to hold now that they are not 
heritable. Further, the facts of this case 
Clearly indicate that the plaintiffs them- 
selves have treated the tenancy in suit as 
heritable, For the aforesaid reasons J am 
of opinion that the learned Judge was 
wrong in holding that the tenancy in ques 
- tiom-is not heritable. 


The notice served on the defendants not 
having been admittedly served on the heirs 
of some of the tenants who are dead, it 
cannot be taken to be valid and sufficient 
in law to determine tLe tenancy. The suit 
therefore must fail on this ground, Mr. 

-Ohakravarty appearing on behalf of the 
plaintiffs-respondents, however, contended 
thatthe Courts below were wrong in hold- 
ing that the defendants were tenants. His 
contention was that the defendants were 
mere licensees. The dakhilas granted by 
the plaintiffs to the defendants show that 
the_defendants are tenants. The plaintiffs 
also admitted the defendants to be tenants 
in their plaint in a previous suit (Hx. 0O). 
The defendants are in exclusive occupation 
of the land in suit. They have got the 
exclusive right of either selling fish or of 
letting out the land to other people for 
Belling fish, The facts of this case clearly 
indicate that when the- defendants pre- 
decessors were inducted into the land the 
intention of the parties was that the persons 
inducted would be in exclusive occupation 
of the land and that they would have the 
right to exclude the owners from the posses- 
sion of the land ¿during their occupation of 
theland. —-~ 


The Courts below were, therefore, right in 
coming to the conclusion that the deien- 
dants are tenants and not mere licensees. 
This view is also supported by the notice to 
quit which was served by the plaintiffs upon 
the defendants. This appealis accordingly 
allowed. The judgment and decree of the 
lower Appellate Court are set aside and 
those of the trial Court are restored. The 
defendants-appellants will get their costs in 
this Court, but the parties will bear their 
owa costs in the lower Appellate Court. 
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The prayerfor leave to appeal unders. 15, 
Letters Patent, is refused. 
8. Appeal allowed. 
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PATNA HIGH COURT 
Oriminal Revision No. 468 of 1939 
November 1, 1939 
MANOHAR LALL, J. 
MUKTI NARAYAN GIR— 

PETITIONER 
Versus 
EMPEROR—Opposite Party 

Criminal trial—Complaint — Magistrate doubtful 
regarding allegatians tn complaint—He should record 
it in order-aheet— Accused called upon regarding truth 
of allegation — Legality — Penal Code (Act XLV of 
1860), s 211 — Complainant failing to prove case— 
Liability for offence under 8, 211—Criminal Proce- 
dure Code (Act Vof 1898), s. 197—O fences under 
gs, 500, 504 and 506, Penal Code (Act XLV of 1860), by 
Cane Inspector while investigating conduct of com- 
plainantin selling cane—Cognizance of case without 
sanction of Local Government—Btihar Sugar Factories 
Control Act (VII of 1937), rules under—Statement re- 
quired to be made under Rules—Person, if should be 
forced to sign itt. 

If the Magistrate has any doubt as to the truth of 
the allegations in the petition of complaint as sup- 
ported by the solemn affirmation of the petitioner, he 
ought to record an order to that effect in the order 
sheet, so that the superior Oourts may be satisfied 
that the Magistrate had any justification whatsoever 
in refusing to issue summons to the accused as requir- 
ed by law. 

It isnot only irregular but illegal for a Magistrate 
to whom a complaint is made to call upon the-person 
accused for a report as to the truth or falsity of the 
charge preferred against him before calling upon 
complainant to substantiate his allegations. 57 Ind. 
Oas. 285 (4), relied on. 133 Ind, Oas. 172 (8), explain- 


ed, - 

The failure of a complainant to prove his case is 
not the same thing as the institution of a maliciously 
false case so as to make him liable for an offence 
under s. 211, I. P.O. 72 Ind. Oas. 76(1), 83 Ind. Oaa. 
701 (2) and Giridhari Naik v. Empress (3), relied 
on, 
Where a complaint of offences under ss. 500, 504 
and 506, I. P, O., committed by a Oane Inspector 
while investigating into the conduct of the com- 
plainant in selling cane is made against the Oane 
Inspector, the Magistrate cannot take cognizance of 
the complaint without the previous sanction of the 
Local Govt, 155 Ind, Oas. 126 (9), relied on. 

The law does not contemplate forcing a person to 
sign a statement which he is required to make under 
the rules of the Bihar Sugar Factories Control 


Act. 


Or. Rev. from an order of the Additional 
Sessions Judge, Muzaffarpur, dated July 
29, 1939. 


Messrs. A. P. Upadhaya and K. P. Varma, 
for the Petitioner. l 

Mr, Hasan Jan, for the Orown, 

Order.—This is an application on. behalf 


628 


of one Mukti Narayan Gir, who has been 
ordered to be prosecuted under s. 211, 
I, P. O, as the result of a proceeding 
under s. 476, Oriminal P. O. started by 
the Sub-Divisional Officer of Bettiah by 
his order, dated April 6, 1939. The peti- 
tioner appealed to the learned Sessions 
Judge of Muzaffarpur under s. 476-B, Orie 
minal P.O. but without success, Hence 
he moved this Court; and a Rule was 
issued - by: Mohanimad Noor, J. on August 
30, 1939. It is necessary to state the facts, 
though somewhat briefly, On January 
23, 1939, an incident admittedly occurred 
owing to the Gane Inspector having gone 
tothe. place of the petitioner in- order 
to investigate into thé allegations which 
were made to him regarding the petitioner's 
conduct in selling- cane to Bagha Sugar 
Factory in Contravention of the order of 
the Oane Commissioner. The petitioner's 
version as to what happened on that date 
‘was the subject of a complaint which he 
lodged before thé Sub-Divisional Officer 
of Bettiah on January 26, 1939. ‘The 
complaint was against six persons by name 
including one Mr. R. N. Lines, I, O. S., Vane 
Inspector of Bettiah Sub-vivision, The 
other accused were persons connected 
with Harinagar Mills and a driver of one 
-Bansi Lal Chaudhury. ‘he allegations 
against them which were set out in- thé 
petition of complaint areto be foiifid at 
pp. ldand.it4 of the paper-book, The sub- 
stance of the-allegations was that Mr, 
‘Lines on coming upto the house of the 
petitioner asked thé complainant why he 
was supplying sugarcane to the Bagha 
Factory;-upon--which the complainant 
told him ‘that after receiving a letter from 
thé -Oane Cotamissioner of Patna he had 
stopped supplying sugarcane to the Bagha 
Mills: Mr. Lines was not satisfied with 
the éxplanation, and upon this it was 
alleged that Mr. Lines in an angry mood 
said. that the complainant was surely 
supplying: sugarcane to the-- Bagha Fae- 
tory and‘askéd the complainant to bign 
a paper whieh was written in English, 
‘Phe.complainaiit refusing to sign the paper, 
it was alleged that 
“he was . surrounded by all the accused. and 
, accused’ Nos. l to 6 in hot words began to threaten 
the complainant that in case he would refuse 
7 ig ei the paper, he would be arrested and sent 
o jall, 
. It 'wastalso alleged that- accused Nos, 1 
‘and 5, that is to say, Bangi Lal Ohaudhury 
‘and Mr, Lines, insulted the complainant 
“with abusive language by addiessing 
hitin ‘ds badmask and beiman:- These- alle- 
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gations formed the subject of the coms 
plaint, the cffence alleged was” under 


"as. 50V, 504 and 506, I. P. O. Upon receipt 


of this complaint, the Magistrate, as he was 
required by law, examined the petitioner 
on oath andin his examination on oath 
the petitioner gave the version to the 
extent that it was within his own know - 
He says that on 
January 23 at about 10°30 4. m. the accus» 
ed persons came to him in two motor cars 
and stopped at his house;- whereupon 
Mr. Lines questioned him regarding the 
Supply of sugarcane. The complainant 
denied that he was supplying sugarcane 
since the receipt of contrary orders from 
the Cane Commissioner, but Mr. Lines pere 
sisted in saying that the complainant was-- 
surely supplying sugarcane tothe Bagha 
Factory, Mr. Lines also asked the come 
plainant to sign on a paper which he 
refused, The remaining persons, it was 
then statedin the solemn affirmation as 
recorded, allsurrounded the complainant. 
It will be noticed therefore that Mr, Lines 
was not alleged to have surrounded the 
petitioner. The examination goes on; Mr. 
Lines then said that he would get the come 
plainant imprisoned and Babu Bansi Lal . 
paid that he would get him ruined, and 
Mr, Lines said that tne petitioner was a . 
badmash and beiman. The learned Magis- 
trale on that date passed the following - 
order; “Examined the complainant on 
solemn affirmation. I shalllook into the 
matter and then -pass orders.” 

I fail to see any indication in this order 
that the Magistrate had any ground for 
disbelieving the truth of the complaint. 
If the Magistrate had any doubt as to the 
truth of the allegations: in the petition of 
Complaint as supported by the solemn 
affirmation of the petitioner, he ought to 
have recorded an order to that effect in the 
order sheet, so that the superior Oourts 
may be satisfied thatthe Magistrate had 
any justification whatsceverin refusing to 
issue summons tothe accused as required 
by law. The Magistrate could also (but- 
only after giving proper and adequate 


' ressons) either summarily enquire into 


the truth of the complaint himself or éi ul 

for an enquiry and report as provided by 
s. 202, Criminal P, O. The next order; 
whicn I find in the order sheet, is dated 
March 21, 1939, that isto say, about two’ 
months after this date. The order sheët id 
silent asto what happened to this com 
plaint ` for this longtime. But on looking 
into the record I find’ that ‘the - Magistrate 


had taken some pencil notes of the evi- 
dence of some witnesses. At p. 11 of the 
record the pencil-note shows that Mr. Lines 
was examined by the Magistrate on Febe 
ruary 26, 1939. Mr. Lines, it is to be 
remembered, was an accused in the case. 
After that the record is again silent till 
March 21, 1939, whena number of wite 
nesses, apparently on behalf of the come 
plainant, were examined, The Magistrate 
-tEsn records the second order on March 21, 
which runs as follows: 

“Examined -several witnesses at the spot in pre- 
sence of the complainant and most of the persons 
complained against. One witness of the complain- 
ant is absent, He wants time’ to produce him, 
ne him produce that witness in Court on March 28, 

Thereafter the petitioner prayed for a 
summons to his witness, who could not be 
examined earlier than April 1, -and then 
the matter was adjourned to April6, On 
April 6, the Magistrate recorded an order 
which runs into seven closely typed pages. 
A perusal ofthe order shows that the so- 
called enquiry report was nothing short 
ofa judgment ina regular trial. If the 
Magistrate was prepared to take all that 
trouble in order to ascertain the truth of the 
complaint, which was supported bya num- 
ber of witnesses examined on behalf of the 
complainant, I think it was his bounden 
duty to issue summonses to the accused 
and then to have passed an order of ace 
quittal if he was not satisfied as to the 
truth of the prosecution case presented at 
the trial. The Magistrate, however, took this 
unusual course because,. as he says, one 
of the accused was a member of the 
highest service in the land who was sworn 
to do justice. I need not quote the 
lengthy observations made by the learned 
Sub-Divisional Officer. These observations 
were made toshow why he preferred to 
believe the defence case put forward by 
Mr. Lines. The Magistrate concluded his 
order by saying that he would not be justif- 
ed in issuing any summonses to the accused 
and dismissed the petition of complaint 
‘under s. 203, Oriminal P. C., as maliciously 
false. 
~ In the meantime an important event 
happened. Mr. Lines, on February 7, 
1939, that is long before Mr. Lines him- 
self was examined apparently’ in. the 
course of the enquiry into the truth ,of the 
complaint of the petitioner, lodged a coun- 
ter-complaint to prosecute the petitioner for 


wae 


‘Offences under s. “27, subecl. (5) (a) read 


With s. 18 (3) and r. 44 (e) and (2). and r. 19 
(e) and (g), Bihar Sugar | Factories Contre} 
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Act, 1937. In that complaint the charges 
against the petitioner were that on Janu- 
ary 23, 1939, he was selling sugarcane to : 
Bagha Sugar Factory “out of Harinagar - 
Factory's reserved area and that he refused 
to sign the statement which he made to 
Mr. Lines, It will be noticed therefore 
that the allegations’ which the petitioner 
made in his complaint were with some 
variation, the very allegations which Mr. 
Lines alleged in the case against the 
petitioner. The case started by Mr. Lines 
proceeded to trial, and on June 28, 1939, 
a Second Class Magistrate, Mr. Ekka, 
acquitted the petitioner, holding that the 
charges were not proved against the 
accused. i wae 

I now come to the order which was 
drawn up by the learned Sub-Diyisional 
Officer under s. 476,. Criminal P. O. The 
learned Magistrate did not’ hold any 
further enquiry as to whether it was desir- 
able in the interest of public justice to 
prosecute the petitioner for having lodged 
a maliciously false case, It is well-settled 
that the failure of a complainant fo prove 
his case is not the same thing as the institue 
tion of a maliciously false case so as to 
make him liable for an offence under s. 211, 
I P. O. This was so held in Chhedt 
Upadhya v. Emperor (l) In that case, it 
may be noticed, Adami, J., condemned the 
procedure adopted by the Sub-Deputy 
Magistrate who was found to have practic: 
ally held a trial in considering whether 
the complaint of the petitioner in that case 
should be dismissed or not. (This is exactly 
what was done in the present case). 
As pointed out by that learned Judge, the 
only question before the trying Magistrate 
was whether prima facie the complainant 
had made out a true case which would 


justify the summoning of the accused and 


that what really happened was a trial of 
the complainant’s case in the absence of 
the accused, though witnesses for the 
accused were called. 

It is very much to be regretted that 
notwithstanding the repeated observations 
of this Oourt, this Oourt is once more 
forced to draw the attention of the Sub- 
ordinate Oourts that they should abstain 
from adopting an illegal procedure, which 
has been repeatedly condemned, when egge 


-mining the truth of a complainant's cage 
.at a stage where the only -question that 
_ arises for consideration is whether 4 sume 


mons should issue to the accused or. not. 


(1) 4P LT 703; 72 Ind. Oas. 76; A’ IR 1924 Pat, 379; 
2£ Ôr. L J316, 7 0  t Tt ET Of 


~ 
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In Bhuan Kahar v. Emperor (2) Kulwant 
“. Bahay, J. took the same view that 

“the fact that the complainant fails to prove his 
case is by itself not sufficient to sanction a proe 
secution under s. 21lof the I. P. 0.” 

A Division Bench of the Oalcutta High 
Court in Giridhari Naik v. Empress (3) 
pointed out as far back as 1901 that s. 211, 


I. P. 0. A 
- “undoubtedly contemplates a charge, which is indi- 
visible in its nature, and therefore what is to be 
considered je the nature of the complaint or charge 
made by the accused, in other words, whether the 
complaint is substantially true and what js false 
isa mere fringe to the complaint, or whether the 
subetantial complaint is false and what is true is 
a mere fringe or in other words, 8 mere accessory 
cricumstance,” i PON 
Order No. 5 of April 6, 1939, is simply 
this; l 
: “Orders passed and complaint dismissed under 
5. 203, as maliciously false as per report separately 
attached. Draw up a complaint unders. 211, I. P. 0." 
. The complaint actually drawn up by 
the learned Sub-Divisional Officer is in 


these words: 
“One Mahanth Mukti Narain Gir, son of Parson 
Gir, of Kumhia Khurd, P. S. Ramnagar, filed a 


k 


complaint in my Oourt on January 26, 1939, against 
Mr. R.N. Lines, I. O, 8. and others under ss. 500, 
504 and 506, I. P. O. 

On enquiry, the complaint, being found to be 
‘maliciously fdlee, was dismissed by me under s, 203, 
Oriminal Whereas it is expedient in the 
antérest of justice that an enquiry should be made 
into the offence under s. 211, I. P. O., alleged to 
have been committed by the aforesaid Mahanth 
Mukti Narain Gir, Itherefore complain that he may 
be proceeded with in accordance with law.” 


Against this complaint an appeal’ was 
‘preferred to the learned Sessions Judge 
-which was disposed of by Mr. Salisbury 
on July 29, 1939. This learned Judge did 
not consider in the least whether it was 
desirable in the interest of public justice 
that the petitioner should be proceeded 
‘against for tLe offence under s. 211, I. P. O. 
A decision in Harnarain Halwa v, 
‘Kariman Ahir (4) was brought to his notice. 
There it is laid down in clear and un- 
‘mistakable terms that it was not only 
irregular but illegal for a Magistrate to 
“whom a complaint is made to call upon the 
“person accused for a report as to the truth 
or falsity of the charge preferred against 
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Ram Saran Singh v. Mohammad Jan Khan 
(5). Foster, J. considered the cases of the 
Oalcutta High Court which were cited be- 


fore him, but the case in Harnarain Halwat 


y. Kariman Ahir (4) was not brought to his 
notice ; and indeed the learned Judge says: 
“The learned Vakil for the petitioner has not put 
before me any authority for the proposition that 
these departures from the letters of the law are 
other than an irregularity ;” “AT 
then after dealing with the cases report®d 
in Baidya Nath Singh v. Muspratt (6) and 
Balai Lal v, Pashupathi Chatterji (7) the 
learned Judge observed : 

“In the present case on a cursory glance I notice 
that most of the points on which the dismissal of 
the complaint is founded are points that might 
have equally well been made by the Magistrate in 
the absence of the accused and the accused's 
Pleader,” , P I eee 

The learned Judge further observed that 
the dismissal of the complaint appeared to 
him to be founded rather onthe weakness 
of the prosecution case than on the etrength 
of the defence. This case, therefore, was of 
no assistance to the Crown. 

The case decided by Scroope, J.is ree 
ported in Mahabir Baitha v. Emperor (8). 
Here again the casein Harnarain Halwai 
v. Kariman Ahir (4) was neither cited 
before nor considered by the learned 
Judge. What the learned Judge decided 
in that case was that, although it was 
highly irregular to hold an enquiry in the 
presence of the accused and allow him to 
cross-examine the prosecution witnesses 
and adduce witnesses for the defence, he 
thought that in the circumstances of the 
case before him ‘the irregularity, if any, 
did not amount to any illegality at all. At 
p. 713* the learned Judge pointed out that 
no notice’ was issued to the accused in that 
case, but as the accused lived in the 
village where the lccal enquiry had to be 
conducted, the Magistrate did not think it 
improper to examine the accused who 
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1 


presented himself. It is to be noticed fure ` 


ther that the learned Judge draws pointed 
attention tothe fact that the accused did 
not produce any witnesses on his behalf, 
but that it was the Mugistrate himself who, 


after examining the accused, examined a 
number of witnesses who lived cl<se to the 
‘house of the complainant. The accused in 


(5) 7 P L T 36; 89 Ind Cas. 706; AI R 1926 Pat. 34; 
26 Gr. L J 1394. 


“him. But the learned Sessions Judge sought 
: to distinguish this authority of a Division 
- Bench of this Court by relying upon two 
*Single Judge-decisions of this Court—one 
“by Foster, J. and another by Scroope, J. (6) 140 14 

-The decision by Foster, J. is reported in : OFT OWN 127; 35 fnd. g 828; A I R 1917- Oal. 
; ' 482s r. L J 396; 25 : , 
Meee ee ene Heta lia P LT! 710; 133 Tad, Oas. 172; A I R 193) Pat, 
Pa Os OW N 727, 302; (1931) Or. Cas. 723; 32 Or. L J 1023; Ind. Rul. 

¢ i s 


5 P LJ 61; 57 Ind, Oas. 285; A I R 1980 Pat, 992) Pèt. 382. 
655; 31 Or, LJ 621;1 P L T 609, *Pago of 12 P. L. T—(Ha] 
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that case had put forward a plea of alibi 
before the enquiring officer and therefore 
the Magistrate who was conducting the 
enquiry under s. 202, Criminal P, O., thought 
it right to complete his enquiry by examin- 
ing witnesses who would support the plea 
of alibi of the accused, . It is to be observed 
further that the witnesses who were exa- 
mined by the Magistrate were witnesses 
who were examined by him in the absence 
“öf the accused and not only in the absence 
of the accused but in the absence of the 
complainant also after he returned to the 
sadar, I fail to see how this case at all 
militates against the authoritative decision 
of the Division Bench. of this Oourt in 
Harnarain Halwai v. Kariman Ahir (4). 
In the present case the learned Sube 
Divisional Officer went out of his way to 
examine Mr. Lines on February 28, 1939, 
before calling upon the complainant to sub- 
stantiate his allegations. The record is 
silent how Mr. Lines came to be examined 
on that date and why the complainant's wite 
T were not examined before March 21, 
39. | 
. But the irregularity of the procedure 
adopted by the learned Sub-Divisional 
Officer is not made the subject of any ap- 
plication before me, because the present 
application is not against an order dismiss 
ing the complaint, but against an order 
directing the prosecution of the petitioner. 
Mr. Hasan Jan, who appears to oppose the 
rule, argued strenuously that the officer in 
thé -position of Mr. Lines could not be pro» 
tected if such false and frivolous charges 
are levelled against the officer and theree 
fore he submitted that it was highly exe 
pedient in the interest of public justice that 
the proceedings instituted under s. 476, 
Oriminal P. O., should not be quashed. Mr. 
Jan’s fears are wholly unfounded, because 
the Legislature has itself protected the 
officer, if necessary, by the provisions of 
Bo 197, Oriminal P.O. That section says: 
“When any person who is a Judge within the 
meaning of s. 19, Penal Oode, or when any Magis- 
trate or when any public servant who is not removable 
from his office save by or with the sanction of a 
Local Govt. or some higher: authority, is accused 
of any offence alleged to have been committed 
‘by him while acting or purporting to actin the 
discharge of his official duty, no Court shall take 


cognizance of such offence except withthe previous 
sanction of the Local Govt.” 


- It follows from this that the learned Sub- 
Divisional Officer had no jurisdiction to 


entertain the complaint so far asit was - 


against Mr, Lines. That matter was con- 
sidered by Mohammad Noor, J. elaborates 
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ly in Ram Singh v. S. A. Riswi (9) and since 
that decision, the Federal Oourt has now 
authoritatively laid down that in cases like 


the present, cognizance could not be taken 


of any complaint against Mr. Lines. If 
this aspect of the case had been brought 
to the notice of the Sub-Divisional Officer, 
I think he would not have been at pains 
to direct the prosecution of the petitioner 
as in his view the gravamen of the charge 
levelled by the petitioner was that he had 
maliciously impugned a certain conduct 
in the discharge of his duties to a member 
of the highest service in the land sworn 
to do justice. Ihave now to consider for 
myself whether it is expedient in the intere 
est of public justice that the prosecution 
of the petitioner should be allowed to go 
on. This Court is ordinarily reluctant to 
interfere with the discretion exercised con- 
currently by the Courts below in a matter 
of this description ; but when I find that 
there has been a fundamental misconcep- 
tion in understanding the procedure that 
ought to have been followed by the learned 
Sub-Divisional Officer who proceeded upon 
lines upon which he ought not to have pro- 
ceeded in this case and when the provisions 
of s. 197, Oriminal P. O., have been com- 
pletely lost sight of, I consider myself free 
to examine the facts for myself and decide 
whether the petitioner should be put upon 
his trial. As I have observed already, the 
subject-matter of the present complaint is 
admitted. i 

The incident, which is disclosed ia the 
petition of complaint of January 23, 1939, 
is substantially admitted by Mr, Linss in 
his counter-complaint of February 7, 1939. 
The only difference is that Mr. Lines denies 
that be used the words which are also the 
subject of the charge in the complaint of 
the petitioner. Butit is not denied that 
hot’ words passed between ths petitioner 
and Mr. Lines; Mr. Lines in his anxiety 
to carry out hig duties under the Bihar 
Sugar Factories Control Ast, was insist- 
ing that the petitioner should sign the 
statement which he had madeto Mr. Lines. 
I notice from the record that Mr, Lines 
took the precaution of taking in writing the 
statements of a number of witnesses (for 
instance of Sukhma Dutta Misra and Kodai 
Gir) in support of hie allegation that Mukti 
Narain Gir was refusing tosign the state- 
ment when requested. The statement of 
the witnesses is as follows: “I have wit- 

(9)15 P LT 775; 155 Ind. Oas. 126; A I R 1935 Pat, 
52; (1935) Or. Oas. 83; 36 Cr. L J 650; 14 Pat, 299: 7 R 
P 553. 
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néssed the Mshanthbji, Mukti Narain Gir, 
refusing to sign his statement when request- 
éd to by you.” Mr. ‘Lines was under the 
impression that he.could force the peti- 
tioner to sign the statement and therefore 
he launched a prosecution against the peti- 
tioner for his refusing to sign the statement 
which he had made to Mr. Lines, The 
learned Magistrate, who tried the case, 
found that refusing to.sign the statement 
by the Mahanth did not come under the 
purview of any of the rules referred to by 
the prosecution in that case. When this 
matter was brought to the notice of the 
learned Sessions Judge, who heard and dis- 
posed of the uppeal, he says that : 

- .“Tt appears that the Oane Inspector had told appel- 


lant that he would be liable to prosecution if he 
did not ‘sign the statement which he is alleged to 


- have made. A trying Magistrate subsequently found 


that there was no obligation upon the appellant to 
sign; his statement. Nonetheless, there is no reason 
whatever to believe that the Cane Inspector intend- 
éd to cause appellant to do any act which he was not 
legally bound to do.” 


With respect, I do not understand the 
meaning of the last sentence. This was the 
Very gravamen of the charge against the 


petitioner that the petitioner when required 


_to make under the rules of the 
‘Sugar Factories Control Act, 


or forced to do so, refused to sign the state- 
ment which he had made. Mr. Lines was 
annoyed at this attitude ofthe petitioner 
and threatened that he would be liable to 
prosecution. In fact, he was doing his ut 


_ most tomake the petitioner sign the state- 


ment. It has now been found that the law 


does not contemplate forcing a person to 


sign a statement which he is required 
Bihar 
In these cir- 
cumstances, the situation can easily be visua- 
lised that Mr. Lines was very nearly 
losing his temper upon the petitioner refus- 
ing to sign the statement which he had 
made to Mr. Lines. If in that situation hot 
words were used to by Mr, Lines or some- 


_ body else in the crowd which had assembl- 
ed there, I donot see that thisis any jus- 
-tification for the launching of the prosecu- 

tion ‘against the petitioner in the present 


case, The incident of that day is admit- 
ted ; the circumstances which led to the 


_ heat in the situation are also admitted. 


The variation between the parties as to 


‘what actually happened is not of such a 


magnitude that I would be justified in 


affirming the orders of the Courts below, 


For these reasons, I am of opinion that it 
is not at all expedient in the interest of 
Make justice that the petitioner, Mukti 


erein Gir, ehculd be prosecuted for the | 
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offence under s. 211, I. P.'C. 1, therefore, 
quash the proceedings. 


D. Proceedings quash ed. 


MADRAS HIGH COURT 
Appeal No, 278 of 1936 
August 7, 1939 ; 
WADSWORTH, J. 
Ru. Pr. S. SIVASWAMI CHETTIAR— 
APPELLANT 
kaka as = l 
A DAIYA GOUN — RESPONDENT.: 
aa Gas Oore (e V o7 PO eae 
i : a A f 
Pa A roal paroh aer Anved! by latter 


ainst dismissal of benamidar's sutt, competency— 
Release, if offends against s. 6 (e), Transfer of 
sear Act (IV of 1882). 

A person can be allowed 
the dismissal of the suit instituted by his benams-, 
dar, if the latter has released his Tight ‘in 
the property claimed in the suit bya deed which 
recites that the person was the real purchaser of: 
the property. The release deed does not offend 
against s. 6 (e), T. P. Act. 


A. against an order of the 
OOA batore, dated October 18, 1935. 


Mr. P. S. Ramachandran, for the Appel- 
b. 

lani, P. J. Kuppanna Rao, for the Respon- 
dent. 


nt, —I see no reason why the 
PA not, with reference to the 
terms of s. 146, Oivil P. O., be allowed to 
file an appeal against the dismissal of the 
suit instituted by his benamindar, the latier 
having released his right in the property 
claimed in the suit by a deed which recites 
that the appellant was the real purchaser 
of the property. Whatever may be said re» 
garding the superfluous deed of assigoment 
subsequently executed, it cannot be con- 
tended that the release deed offends against 
g. 6 (e), T. P. Act. And though O. XXII, 
r. 10, Givil P. O., does not in terms apply, 
the Court has ample powers under s. 146, 
Civil P, O., to permit the person in whose 
favour the Plaintiff has released his rights 
in the property to file the appeal. The 
appeal is, therefore, allowed with ‘costs 
and there will be a direction to the learned 
District Judge to permit the appellant to 
file the appeal as a person claiming under 
the plaintiff. 

ND. 


to file an appeal against 


Appeal allowed, 


aA 


> 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 111 of 1938 
December 21, 1938 
Teg OHAND AND DaLIP SINGH, JJ. 
JOINT HINDU FAMILY PILADA RAM 

AND OTHERS—APpPgLLANTS 


- versus 
JOINT HINDU FAMILY TULSI DAS 
ASA NAND AND OTHERS—RESLONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 54, 24, 65—Attachment — Power of Nasir to 
delegate execution of process to his subordinates— 
Rules under r. 65—Lahore High Court Rules—Vol. 1, 
Chap. 12-L, r. 20—R. 20, if refers to attachment. 
Ministerial actscan always be delegated where 
such acts do not require the exercise of any discretion 
or judgment. The Nazir can always delegate the 
execution of the process to his subordinates. Where 
a warrant of attachment in printed form provided by 
rules and addressed to the bailiff, ig made over to the 
“Naib Nazir who endorses it to the process-server, the 
attachment effected by the process-server is in order 
and cannot be objected to as being without the order of 
` the Court.. Walsh v. Southworth (1), Abdul Karim v. 
J, Bullen (2) and Dharam Chand Lal v., Queen- 
Empress (9), relied on. 
- Rule contained in Vol. 1, Ohap. 12-L, r, 20 (v) refers 
only to conduct of sales and has no bearing on the 
question of attachment, 


L. P. A, from the judgment of Mr. 
Justice Ram Lall, in F. A. No. 20 of 1938, 
dated May 2, 1938. 


Mr. M. L. Puri, for the Appellants. 
Mr. Indar Dev, for the Respondents. 


= Dalip Singh, J.—On February 23, 
' 1937, a warrant of attachment of certain 
houses in Kallur Kot, Tehsil Bhakkar, 
was issued by the learned Senior Sub- 
ordinate Judge, Mianwali, in execution 
of a decree for some eight thousand odd 
rupees. It was addressed to the “Bailiff, 
Bhakkar” as in the printed Form No, 100 
in Rules and Orders Vol. VI, Part A-1, p. 97. 
“ The warrant was sent to the Subordinate 
Judge at Bhakkar and it is alleged in the 
. trial Court's judgment that it was made 
‘ over to the Naib Nazir who endorsed it to 
Gonda Ram, process-server, on April 1, 
1937. There is nothing on the record to 
show by whom the endorsement on the 
| warrant in favour of Gonda Ram, processe 
server, was made, It seems to have been 
assumed throughout the case that it was 
`. «the Naib Nazir who made this endorse- 
_ment, Attachment in accordance with the 
iwarrant was effected by the process-server 
: „on April 14, 1937, His report and affidavit 
duly attached to the warrant are on the record. 
-On May 14, 1937, one Ganda Ram objected 
:that the property attachéd. had been mort- 
“aged | to him on April 16,:1$37. On 


ay 15, 1937, one Ghanu Ram objected that 
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a portion of property attached had been 
mortgaged to him on April 15, 1937. On 
August 30, 1937, the judgmentedebtor objecte 
ed that the attachment was illegal as the 
processeserver had no authority to effect 
attachment in a decree of property of so high 
a value and therefore prayed’ that it be Feld 
ineffectual. 

The lower Court upheld this objection 
on November 22, 1937, the only issue 
framed being: “Is the attachment in 
question illegal?’ The learned Judge 
appearsto have held that under O. KAT, 
r. 65, Civil P. O., a rule has been framed in 
Vol. T, Chap, 12-L, T. 20 (v), wherein it is 
laid down in the High Court Rules and 
Orders that the conduct of sale cf property 
worth more than Rs. 100 ehould not be 
entrusted to a ~process-server. It seems 
that the District Judge, Hissar, had asked 
the High Oourt about instructions regard- 
ing attachment agency and the High Oourt 
office had referred him tothe above rule 
in the Rules and Orders and stated that 
the principles applied to attachment. The 
matter came in appeal before a Single 
Bench of this Court and it was held that the 
rules and orders had not the force of law but 
that the provisions of the Civil P. C., as 
contained in O. XXI, r. 54, had not been 
complied with, and that, further the order 
of the Court to attach property was directe 
ed to the bailiff, and the bailiff or Naib 
Nazir was not entitled to delegate this 
authority to the process*server without an 
order from the Court and that therefore 
the attachment was illegal. The appeal was, 
therefore, dismissed. Tke Letters Patent 
Appeal was admitted and has been heard 
by us. 

It may be stated at once that the 
learned Oounsel for the respondent fwas 
unable to show us in what way the terms 
of O. XXI, r. 54, had not been complied 
with. All that that Rule requires is that 
the property should be attached by pro- 
clamation by beat of drum or other custom- 
ary mode and that the prohibitory order 
should be served on the judgment-debtor 
and a copy of the order should be pasted on 


or nearthe property attached and also at 


the court:house and, if the property is land, 
at office of ithe Collector. It is also clear 


that the.rule contained in Vol. 1, Chap. 12-L, 


r. 20 (v), does not refer to attachment but 
only to the conduct of sales and does not 
appear to me to have any bearing on 
the question before us. In Vol. 1, Ohap. 12-H, 
r.3, p.19 of the Rules and Orders, it is 
stated that the warrant should .go to the 
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Nazir who will depute a processsserver to 
execute it. This rule and order appears 
to be at variance therefore with the printed 
Form No. 100 in Vol. 6, Part Al, p. 57, 
referred to above. The Civil P. O. merely 
lays down in O. XXT, r. 24 (2), that the 
process should be delivered “to the proper 
officer to be executed.” The proper officer 
according to the rule in Vol.1, Chap. 12-H, 
r. 3, p. 19, would be the Nazir, but, 
according to the printed form, would appear 
to be the bailiff. 

it was contended by the learned Counsel 
for the appellant that even a none-official 
could effect a valid attachment provided 
he complied with the provisions of O. XXT, 
r. 54. This contention appears to me 
to be without any foundation. It is obvious 
that it would be strange indeed if pro- 


perty could be attached by outsiders, who ` 


had no authority to effect any attachment 
at all, without the person affected being 
able to question that authority, Therefore I 
see no force inthis contention. But on the 
question of the power to delegate, I cannot 
agree withthe learned Judge in the Single 
Bench because it seems to me laid down 
in Various authorities that ministerial acts 
can always be delegated where such acts 
do not require the exercise of any discre- 
tion or judgment: see Walsh v. South- 
worth (1), and ia this country Abdul Karim 
vV, J. Bullen (2) and Dharam Chand Lal v. 
Queen-Empress (3), where it was held that 
the Nazir could always delegate tha execu 
tion of the process to his subordinates, 

“In this case, however, the further ques- 
tion arises, namely thatthe Court follow- 
ing the printed form had directed the 
bailiff to execute the attachment and it 
seems to have been assumed that the 
Naib Nazir received the order and delegat- 
it to a process:server other than the bailiff, 
The reason for the assumption appears 
to be that the usual practice in the Courts 
throughout the province is that all warrants 
of attachment are handed over to the Civil 
Nazir who then deputes any one of 
his subordinate staff, whether Naib-Nazir, 
or Madid Nazir, or execution bailiff, or 
process-gerver, as the case may be, to 
-execute the warrant, The question there- 
fore arises whether by the practice of the 
‘@ourt the word ‘bailiff’ in the printed form 
‘and order has been interpreted to mean 
-the “Nazir or the Naib-Nazir, as the case 


. (1) (1851) 6 Ex, 150;2 LM & P9; 9 LIMO 
` 165 | 


-= (9) 6 A 385; A W N 1874. 133. 
E 22 O 596. 
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may be. I would therefore frame two 
issues and remand them to the Court 
below for the parties to lead evidence, 
if they wish to do so, and decision: (1) 
Who made the endorsement on this parti- 
cular warrant to the process-sever Gonda 
Ram ? (2) Whether it is the practicein the 
District of the Mianwali and Tehsil Bhakkar 
that warrants of attachment always go to the 
Nazir or NaibeNazir, as the case may be 
even if addressed, according to the printed 
form, to the bailiff; and whether the Nazir 
or Naib Nazir, as the case may be, then 
deputes one of his subordinates to execute 
the warrants? The report will be sent back 


within two months with the opinion of the 


learned trial Court on the same. Remand 
is under O. XLI,x. 25, Vivil P. O. Counsel 
have been directed to inform parties to 
appear before the Senior Subordinate J udge, 
nE a on January 16, 1939, and obtai 
a date. : 


Tek Chand, J.—I agree. 


D. . Case remanded, 


MADRAS HIGH COURT 
Letters Patent Appeal No 40 of i937 
March 9, 1939 
Le.08, O. J. AND Somai Ya; J. 
ANDRA VU NKATAYYA— APPELLAN 
VE? SUS 
OFFICIAL RECEIVER, ANANTAPUR 
AND ANOTABR—ESPONDENTS 

Provincial Insolvency Act (V of 1920), 8. 75 (3) 
—Order refusing to grant leaveto appeal, whether 
appealable. 

The law does not recognize a right of appeal 
from a refusal to grant leave where leave 1s neces- 
sary. No appeal therefore lies against an order 
refusing to grant leave to appeal from an order 
which fulls within s. 75 (3), Prov. Ins. Act. 38 Ind. 
Oas. 818 (1) and 121 Ind. Cag, 621 (2), relied on. 


L. P. A. against an order of King, J. in 
O. M. P. No. 7013 of 1936, dated Febru- 
ary 8, 1937, 

Mr. P. Chandra Reddi, for the Appel- 
lant. 

Mr. John, Row and Basi Reddi, for the 
Respondents. 


Leach, C. J.—This is an appeal against 
an order of King, J. refusing to grant 
leave to appeal from an order which 
admittedly falla within B. 75 (3), Prov, 
Insol. Act. The preliminary objection has 
been taken that no appeal lies and it is 
adundantly clear that this objection is 
well-founded, There are two Bench deci» 
sions cf ihis Court which are in point; 


A 
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Madhava Iyer v. Muthiah Chettiar (1) and 
Ramanayya v. Kotayya (2). The first case 
related to an order which fell within 
s. 46 13), Prov. [nsol. Act, 1907, which cor- 
responds to s.75/3) of the present Acts 
and in the second case the Court held that 
there wasno appeal from an order re{use 
ing to giveleave to appeal under el. 15 
of the Letters Patent. There is no differ- 
ence in principle here. The law does not 
recognize a right of appeal from a refusal 
to grant leave where leave is necessary 
and therefore this appeal does not lie. ‘The 
appeal will be dismissed with costs. 


N.D. Appeal dismissed. 
(1) 5L W 168; 38 Ind, Oas. 818; A IR 1918 Mad: 
1070 


(2) 57M L J 398;121 Ind. Oas. 621; A 1R 1930 
Mad. 75: 52M 952; 30L W 386; Ind. Rul. (1930) 
Mad 305, ` 


LAHORE HIGH COURT 
Criminal Miscellaneous No. 182 of 1939 
July. 26, 1939 
BLAOKER, J. 

Pandit SHIV DATTA—Acoustp— 
PRTITIONER 
versus 


B. K. SOOD—CompLaInanT—ReggPponnENT 

Criminal Procedure Code (Act V of 1898), 8. 253 
(2)—Discharge of accused—Comptaint not disclosing 
prima facie offence—Discharge without hearing com- 
plainant—Ezamination of complaint under s. 252 — 
Offence not disclosed—Accused, if can be discharged 
without taking rest of complainant's evidence. 

In a suitable case, the Magistrate may come to 
the conclusion that the charge is groundless even 
before he has heard the complainant under s. 252, 
Oriminal P.O. Such a case might well be one in 
which the ` Magistrate in issuing process under 
s. 201 has mistakenly believed that an offence has 
been disclosed by the complaint and on the matter 
being brought to his attention when the case 
comes before him has seen his error and decided 
that in fact, even if the allegations in “the com- 
plaint are true, no criminal offence has been dis- 
closed, In such acase the Magistrate can discharge 
the accused under s. 253 (2), Oriminal P. O., with- 
out the complainant being heard at all. 126-Ind. 
Oas. 553 (1) and 121 Ind. Oas. 619 (2), relied on, 
123 Jnd. Oas. 275 (3), distinguished. 

If, the admissions of the complainant under 
examination under s, 252, Criminal P. O., make it 
clear not only that the facts set forth in the 
accused's petition are correct but also that, on the 
basis of those facts admitted by the complainant, 
no criminal offence has been disclosed, the Magis- 
trate is at liberty to discharge the accused under 
s. 253 (2) without calling upon the complainant to 
produce the rest of his evidence. 


.. .Or, Misc. Praying that order of the Magis- 
‘trate, First Class, Lahore, dated July 7, 1939, 
-bé set: aside. - 
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Messrs. Mukand Lal Puri and Rattan Lal 
Chawla, for the Petitioner, 

Mr. Durga Das Jain, for the Respondent. 

Order.—In this case the respondent 
brought a complaint against the petitioner 
under s. 408, I. P. O. After reading the 
complaint and examining the complainant 
on oath, the Magistrate who had taken 
cognizance of the case issued process for 
the attendance of the accused and of the 
complainant’s witnesses. On May 30, 1939, 
the accused-petitioner put in a petition 
to the effect that no criminal offence was 
disclosed and praying for his discharge 
under s, 253 (2). On July 7, 1939, which 
was the first date of hearing, the learned 
Magistrate considered this applicaticn and 
heard the argument of Counsel for both 
the sides, He thereupon recorded the follow 
ing order : 

“I have heard the learned Counsel on both sides. 
The application under s. 253 cannot be decided 
unless the complainant and his witnesses are examin- 
ed under a. 259, Oriminal P. There is no 
authority shown to the effectthat the complaint can 
be thrown out as groundless without hearing the 
complainant and his witnesses, Hence it is ordered 
that the cemplainant should produce his evidence 
on July 25, 1939. The accused also wantsto produce 
his evidence on the point of his exemption from 
personal attendance. He can do so on that hearing.” 


The present petition is a petition to have 
that order set aside on the ground that it 
is wrong in Jaw. I have been referred by 
Counsel for petitioner to Fazlar Rahman 
v. Emperer (1), and Kashinatha Pillai v, 
Sanmugham Pillai (2), in support of the 
proposition that the Magistrate under s. 253 
(2) has full discretion to discharge the 
accused at any time if he is of opinion that 
the complaint is groundless and is not 
bund to hear the complainant or take any 
of his evidence. The respondent has relied 
on a judgment of this Court reported in 
Mehtab v. Nathu (3), in support -of his 
argument that the Magistrate must hear 
the complainant before he can pas3 an order 
under s. 253 (+), Criminal P. O. | 

On examining these authorities I am of 
opinion that Mehtab v. Nathu (3), does not 
go quite so far as Ovunsel for respondent 
thinks it does. - That authority—with which 
I respectfully agree—pre-supposes that the 
complaint does in fact disclose a prima 

(1) 58 O 346; 126 Ind Oas, 553; AI R 1930 Oal. 
515; (1930) Or. Oas. 859; 31 Or. L J 1055; Ind, Rul, 
(1930) Cal, 745, 

(2) 52 M 987; 121 Ind. Oas. 619; A IR 1929 
Mad, 754: 57 M LJ 490, 31 Or. LJ 275; 30 L W 
273; (1929) M W N 575; Ind. Rul, (1930) Mad. 


3. 
(3) A I R1930 Lah, 461; 123 Ind. Cas, 275; (1930 
Cr. Cas. 520; 31 Cr. L J 481;31 PL R 204; Ind 
Rul. (1930), Lah, 419. 
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facie offence. In those circumstances my 
learned brother Tek Chand was clearly 
right—if I may say so with all respect—in 
holding that until the complainant has 
been heard, it is impossible to say that the 
charge is groundless. The authorities 
quoted by the learned Counsel for the 


petitioner deal with the point in very much. 


the same way but they lay down a proposi« 
tion which, I think, certainly cannot be 
controverted thatia a suitable casa the 
Magistrate may come to the conclusion 
that the chargeis groundless even before 
he has heard the complainant under s, 252, 
OCriminal-P. O. Such a case might well be 
one in which the Magistrate in issuing 
process under s. 204, has mistakenly believ- 
ed that an offence has been disclosed by 
the complaint and on the matter being 
brought to his attention when the case 
comes before ‘him, has seen his error and 
decided that in fact, even if the allegations 
in. the complaint are true, no criminal 
Offence has been disclosed. Tothat extent, 
therefore, the order of the Magistrate in this 
case does not appear to be ccrrect. He 
appears from the language of his order to 
have thought that in no case can the accuse 
ed be discharged under s. 253 (2), Criminal 
P.O, without the complainant being heard 
at all. 

an even though this may be the law 
on the subject, I have seen the petition 
which was put in by the petiticner asking 
for his discharge, and after reading that I 
am not satisfied that this is cne of those 
cases in which the Magistrate could find 
that the charge was groundless without 
hearing at least the complainant, The 
arguments in this petition go outside the 
complaint as they include allegations con- 
troverting the complaint on questions of 
fact. In such circumstances naturally the 
Magistrate could not find that the charge 
was groundless until he had given the 
complainant an opportunity of either admite 
ting or denying these allegations. The 
Magistrate's order that he could not dis» 
charge the accused at that stage is, theres 
fore, to that extent correct. There is one 
matter, however, to which I think it is necese 
‘sary to draw the Magistrate’s attention. 
He is not correct in thinking that not only 
must the complainant be heard but also 
that all his evidence must be taken before 
discharging. Section 253 (2) makes this 
perfectly clear. If for instance, the admis- 
sions of the complainant under examination 
under 8. 252, Grimina} P. O. make it clear 
-not only that the facts set forth ip‘ the 
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accused’s petition are correct but .also that, 
on the basis of those facts admitted by the 
complainant, no criminal offence has been | 
disclosed, he is naturally at liberty to dis- 
charge the accused under s. 253 (2) withe 
out calling upon the complainant to proe 
duce the rest of his evidence. With these 
remarks the present petition is dismissed. 


8. Application dismissed, 





CALCUTTA HIGHCOURT. __ : 
Appeal No, 303 of 1937 with Cross-O bjection. 
August 17, 1939 
R. O. Mirrer anp MUHAMMAD ÅKBAM, JJ.. 
Saiyed ABDUL J ABBAR—DEFENDANT 
No. 7 AND ANOTHER— APPELLANTS 


versus À ; 
JITENDRA KUMAR PAL OHAUDHURY. 
AND OTHBRS—RESPONDENTS - 

Assam Land and Revenue Regulation (I of 1886), 
ss. 77, 82, 65, 76, 72, 82 (2)—Depostt of earnest money 
five hours after bidding is over—No substantial injury 
caused—Sale cannot be annulled—Sale of entire 
estate, when can be held—Discretion of Deputy Com- 
missioner to show in sale statement total arrears 
due upto that time—S. 82 (2), construction. 

Where in a revenue sale the earnest money was 
deposited five hours after the bidding was over but 
no substantial injury has been caused to any party 
affected by sale, the salecannot be annulled in view of 
the provisions of s. 82, para, 1 

On the opening of a separate account under g, 65, 
the liability of all the proprietors still continues to be 
joint and several. Butthe separate account in 
default must first be put up to sale and not the entire 
estate for such default. If no bids are offered or tha 
bids offered are insufficient to wipe off those arrears, 
the entire estate is tobe put up to sale, but after 
giving an opportunity to the other proprietors to pay 
up the same within tendays, As soon as the above- 
mentioned circumstances combine with the non- 
payment ofthe arrears in terms of.s. 76, the Deputy. 
Commissioner is empowered to put up the entire 
estate to sale and he cannot again be required to 
advertise for sale the separate accounts separately 
and to put them upseparately for the default of the. 
next kist. The entire estate could however be putu 
to sale, if, and only if, on merging the accounts of 
the separate accounts into one account, an arresr 
appeared, The nett balance has to be struck up 69 
the kist date for which he intends to put it up for 
sale, He would have jurisdiction to include the 
arrears of the next kist provided that the advertise- 
ment be for the sale of that kist also. 34 Ind. Oag; 
283 (1), relied on. [p. 640, col, 1] - 

The Deputy Commissioner ie required under 8.72 
to prepare a sale statement. He must include thereii 
the following particulars, namely (1) description. of 
the property (2) its annual revenue; and (3) time anc 
place of the sale, ‘What other particulars pre to be 
included is left to his discretion. He has i herefore 
the discretion to show in the statement the total arrears 
due up to that time. [tbid.] » 

Section 82 (2) cannot be construed to the effect that 
tLe particular ground must be specified in the ap- 
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‘the sale but need not be specified where it is instituted 
within a year. [p. 640, col. 2.] 


Dr. S. C. Basak, Messrs. Priyanath Dutta 
and Amiya Kumar Shome, for the Appel- 
lants. 


Messrs. Amarendra Nath Bose, Ramae 
prosad Mookerjee, Hemendra Kumar Das 
and Hitendra Kishore Roy Chowdhury, for 
the Respondents. 


Judgment.—This appeal by two of the 
defendants is directed against the judg- 
ment and decree of the Subordinate Judge, 
First . Oourt; Sylhet, dated August 14, 
1937. The suit was instituted by nine 
plaintiffs to set aside a revenne sale held 
on January 23, 1934, in the alternative, for 
& Yreconveyance of the plaintiffs’ share 
from defendants Nos. 6 and 7. The learned 
Subordinate Judge has granted the first 
prayer. Mehal Syed Muhammad Nazir, hisya 
taluk, Muhammad Batir, bearing Touzi 
No, 54721/1 of the Sylhet Collectorate, is 
a permanently settled estate witha total 
annual revenue of Rs. 3,152-3-0. The total 
local rate payable at the material time 
was Ks, 754-11-7. The proprietors of the 
said mehal had opened separate accounts 
under the provisions of s. 65 of the Assam 
Land and Revenue Kegulation (I of 1886), 
Before September, 1933, thirteen separate 
accounts had been opened, the first seven 
in respect of aliquot shares of the mehal 
-and the remaining six in respect of 
Specific lands of the same, With the 
residuary there were thus fourteen sepa- 
Fate accounts, Another separate account 
No. 14) was opened in November 1933. 
The revenue and local rates were payable 
in two ists, eleven annas in May and 
' thé remaining five annas in September of 
each year. Separate accounts, Nos.2 and 
6, as also other separate accounts were in 
arrear for the May kist 1933. The remain- 
ing separate accounts except Nos. 2 and 
6, cleared up the arrears by payment 
before September 12, 1933, the date fixed 
for sale for the arrears of May kist, but 
separate accounts Nos, 2 and 6, were still 
in default on that date. In the salestate- 
ment (Hx. 23, II-1) prepared by the Deputy 
Oommissioner under s. 72 (1) of the Regu- 
ation the arrears stood thus: 


No. of 
separate 
Account 
~ No.2 | Re, 634 8 2| Ray 151 9 6| Re. 780 1 § 
“No, 6 | Ba. 102 i47 | Rs. 24 711] Rs, 127 6, 6 
. “Total | Re. 737 69] Rs. 176 1 5| Rs, 913 8 2 


Arrears of « 


Arrears of 
Revenue 


local rate: Total 
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In the course sale, the said two 
separate accounts were reached on Sepe 
tember 15, 1933. No bids were offered for 
them with the result that the Deputy 
Commissioner. stopped the sale and 
directed under s, 70 (2) the sale of the 
entire estate atthe sale date to be fixed 
for the sale for the arrears of the Septem- 
ber kist of 1933. Within ten days of this 
direction none of the proprietors of the 
remaining separate accounts came forward 
to pay up the arrears due for the said 
separate accounts Nos. 2 and 6 as pros 
vided for bys, 76. January 23, 1934, was later 
on fixed as the sale date for the arrears 
of the September kist of 1933. On that 
day, the entire estate, Taluk Muhammad 
Batir, was put up to sale and was purchas- 
ed by defendants Nos, 3 and 4 for Rs. 2,300, 
On January 17, 1935, after the confirmation 
of the sale (which was on November 8, 1934), 
defendants Nos. 3 and 4 executed a deed 
of release in favour of defendant No. 7, 
Syed Abdul Jabbar, in which they admitted 
that the latter had twelve annas share in the 
estate purchased by them, as he had cone 
tributed 75 per cent. of the price. 
(Exhibit B, IL-33) defendants Nos. 3 and 4 
on the same date sold the remaining 
four annas share to defendant No. 6, 
Rabindralal Das Chaudhury, son of defend- 
ant No.5 (Ex. H, II-35). Defendant No. 7 
on the next day (January 18, 1935), sold four 
annas out of twelve annas share to defend: 
ant No. 6 (Bx, I, 11-37). The position then 
at the date of the suit, which was filed on 
September 25, 1935, was that the entire 
estate so purchased by defendants Nos, 3 
and 4 had passed to defendants Nos. 6 to 
7, who held the sale of January 23, 1934, 
to be an irregular one. Inthe sale state- 
ment and in the proclamation of sale, the 
arrears of the entire estate for the Septem= 
ber kist 1933 were also shown and 
lumped together with the arrears of May 
kizt of 1933 due in respect of separate 
accounts Nos.2 and 6. This according -to 
him could not be done by the Deputy Oome 
missioner. This is the only irregularity’ he 
found. He held that the estate was worth 
much more than Rs. 2,300 (about Rs. 32,000), 
and that the irregularity on which he proe- 
ceeded in decreeing the suit had been 
méntioned by the plaintiffs in their memo- 
randum of appeal to the Oommissioner 
tiled under s. 79. Before us Mr. Bose 
appearing for the plaintiffs-respondents 
besides supporting the reasons of the 
Subordinate Judge, has placed three other 
points, which, according to him, vitiate’ the 
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questioned sale, 
are: (4) that the ÙS y Commissioner 
had no jurisdiction to sell the entire estate 
on January 23, 1934; in any event the 
sale statement not beingin accordance 
with law the sale was ‘an irregular one, 
(ii) that the acceptance of the earnest 
money four or five hours after the bid’ was 
a material irregularity, (iii) that the sum 
of Rs, 36 and Rs.9 paid after September 
15, 1933, and before the advertisement on 
account of revenue and local rates, respec- 
tively, were not credited. That was also a 
material irregularity. He has further con» 
tended that even ifthe sale cannot be 
reversed, the plaintiffs are on the facts 
proved entitled to a conveyance of their res. 
pective shares on payment of proportionate 
prices. Wewill first deal with this point 
and the question whether the sale has 
fetched an adequate price. We may at 
once say that we agree with the learned 
Subordinate Judge on both these points. 

: The plaintiffs’ case is that defendants 
Nos. 1,2 and 8 to 23, for brevity’s sake 
called the Sultanshi Zemindars, were men 
of influence but some of them, especially 
. defendant No. 9, were involved in debts 
and some others bad created unprofitable 
tenures. They intentionally defaulted to 
pay their share of revenue with a View 
to: purchase in benami at the revenue sale, 
so that the encumbrances which they had 
created may be gotrid of. On the date of 
the sale two of them, defendants Nos. land 
2 and their naib, Musrabulla, dissuaded the 
officer of plaintiff No. 1 from offering bids 
by holding out allurements,‘and later on 
the agents of the Sultanshi Zemindars 
after the sale, at which they purchased ‘the 
property in the benamz of defendants Nos.'3 
and 4, induced the plaintifis by false 
promises not to ‘deposit the arrears and 
the compensation within 30 days of the sale 
under 8. 78-A. This case has been 
developed in the evidence of Harimohan 
Dass, naib of plaintiff No. 1, and Girish 
Chandra Pal, another officer of plaintiff 
No. 1. The case made in the lower Oourt 
that there was a- concluded contract between 
the plaintifs and the Sultanshi Zemine 
dars by which the latter promised to con- 
vey to the former their respective shares 
for proportionate prices was not pressed 
‘before us by the respondents’ Advocate and 
‘go need not be considered. 

- ‘On the case so presented the first question 
. of importance is whether defendants Nos. 3 
‘and 4 were benamidars, and if so, whether 
they were benamidars for the Sultanshi 
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Lordships concluded as follows). We hold 
that defendants Nos. 3,4and7 purchased for 
their own benefit. None of them: were the 
benamidars of any of the Sultanshi 
Zemindars. The plaintiffs are not entitled 
to any reconveyance from them, We hold 
that the price fetched at the revenue sale 
was not adequate, The reasons given by 
the learned Judge are, however, not sound. 
The amount of revenue or local rate, which 
is levied on an acreage basis is no index 
of value. But there is evidence that the 
income of the estate was considerable. The 
two annas share, which plaintiff No, 1 had, 
gave him areturn of Rs. 800 to Rs. 900 a year, 
Prosanna, the manager of plaintifi No. 1, 
mentioned the figure at p. 71, line 10 but 
no suggestion was made in cross-examinas 
tion that the profits were not so much. The 
dealings of defendant No. 7 also poited out 
that the property was worth much more 
than Rs. 2,300. He demanded large selamis 
(Rs. 7,000 to Rs. 8,040) for settlement - of 
fractional parts of the estate (p, 100, line 
20 and p. 134, lines 1 to 20), The sale 
will have to be reversed if material irree 
gularity is established. This leads’ us to 


the question of material irregularity. We 


will now deal with them. | 
- We do: not see any substance in the 
contention that Rs. 36 paid as revenue 
and Rs, 9 as local rate after September 15 
were not credited by the Deputy Commis- 
sioner, 
May kist of - 1933 for separate account 
Nos. 2 and 6 was Rs. 737-6-9 and of the 
local rate Rs, 176¢1-5 as sbown in Ex, 28 
(II-1,) the sale statement prepared for the 
sale fixed for September 12, 1933. In the 
sale statement Hx. 21 (Il-5) prepared: for 
the sale fixed: for January 23, 1934,-the 
arrears of reveuue and local rates for the 
May kist of 1933 are shewn as Rs. 699-83) 
and Rs. 165-151, respectively. -The arrears 
were thus reduced by a little more than 
Rs. 36 and Rs. 9, respectively. There is no 
evidence on the side of the respondents to 
show that the arrears were less than what 
has been shown in Ex. 21. We according 
ly overrule this point urged by the respons 
dents. The next point is ‘with regard to 
the alleged delay in depositing the earnest 
money. The- evidence leads us to the 
conclusion that the bidding in respect of 
this estate, Taluk Muhammad Batir; was 
over at about 2. P.M. but other sales were 
taken up thereafter and those sales were 
finished at 5 pr. m. The Nazir who was cone 
ducting the sale was also the treasurer. 


The arrears of revenue for ‘the ' 
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‘first point raised by Mr. Bose. 
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Tt is not likely that he would have or could 
have accepted the earnest moneys before 
5p. mM, But the fact remains that the ear 
nest: money was deposited at about 7 P. M. 
The question is whether this constituted 
an irregularity for which the sale is to be 
set aside, Section 77 provides that the 
person declared to be the purchaser shall 
be required to deposit immediately 25 per 
cent. of his bid and in default of such 
deposit, the property is to. be forthwith 
put up to sale again. This provision was 
not strictly observed, but there is no 
evidence that the neglect of this provision 


has caused the plaintiffs respondents sub- 


stantial injury. There possibly may have 
been a case of injury if defendants Nos, 3 
and 4 were given time and they ultimately 
failed to pay inthe earnest mcney anda 
Te-sale was held after the intending bidders 
had left. The sale cannst, in our judg- 


‘ment, be accordingly annulled in view of 


the provisions of para. 1 cf s. 82. 

It now remains to consider the two 
parts of the arguments involvad in the 
The first 
branch of the argument as put forward by 
him is as follows: The Deputy Commies- 
sioner could have put up to sale on January 
23, 1934, the entire estate for the arrears of 
separate accounts Nos. 2 and 6 for the 
May kist of 1933, i. e. the eleven annas kist, 
as no bids had been offered when those two 
separate accounts had been put up to sale 
on September 15, 19833, and as the Deputy 
Commissioner in terms of s. 70, sub-s. 2 had 
directed the sale of the entire estate and 
no other proprietor had paid: the same 


within the time limited by s. 76. But the 
Deputy Commissioner, says he, had not in 


fact put up the entire estate to sale for 
those arrears. He had put up for sale the 
entire estate for the arrears of the Septem- 
ber kist of 1933, 1. e. the five annas kist. 
In support of his contention Mr. Bose has 
relied upon the heading of the sale state- 
ment (Ex. 21-Il-5) and of the advertisement 


` in the Gazette, which is an exact copy of 


`- due—five annas kist of 1339.” 


` 


the same. The beading runs as follows: 
“Instalment on account of which arrear is 
Then follow 
in a tabular form the details of a large 
number of estates which were in arrears in 
cluding the estate, Taluk Muhammad Batir. 
Against Taluk Muhammad Batir, however, 
two sums are shown as arrears, namely 
Rs. 985-l-0 as current arrears of revenue 
and Rs. 235-13e8 as current arrears of local 
rate, that is arrears for the September 
kist of 1933 (five annas kist of 1339) and 
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Rs. 699-8-3--as~bakea arrears of revenue 
and Rs. 165-151 as bakea arrears of local 
rate, that is arrears forthe May kist 
of 1933 (eleven annas kist cf 1339). 
The heading therefore was amplified 
in relation to this estate by the above 
details contained inthe body of the state- 
ment. The sale statement and the adver- 
tisement taken as a whole aad read fairly 
indicate that the sale of this estate was 
advertised not cnly for the arreara of the 
September kist but also for those of the 
preceding May kist. It is admitted in the 
plaint that at the time when the Deputy 
Commissioner made the order on September 
15, 1933, under s. 70, sub'e. 2, he declared 
that the entire estate would be put up to 
sale at the sale date to be fixed for the 
arrears of the five annas kist of 1939 (Sep- 
tember kist, 1933) and in the sale statement 
Ex. 21, andinthe notification that was in 
fact done. No doubt the arrears of the Sep- 
tember kist of 1933 were added to the 
arrears of the May kist, 1933, but that 
raises a separate question which we deal 
with later on. 

On tke opening of a separate account 
under 8. 65, the liability of all the proe 
prietors still continues to be joint and 
several. But the separate account in default 
must first be put upto sale and not the 
entire estate for such default. If no bids 
are offered or the bids offered are insuffie 
cient to wipe off those arrears the eñtire 
estate is tobe put up to sale, but after 
giving an opportunity to the other proprie- 
tors to pay up the same within ten days. 
As soon as the above-mentioned circum» 
stances Ccmbine with the non-payment of 
the arrearsin terms of s. 76, the Deputy 
Commissioner is empowered to put up the 
entire estate to sale and he cannot again be 
required to advertise for sale the separate 
accounts separately and to put them up 
separately for the default of the next kist. 
In First Appeals Nos. 203 and 204 of 1937 
Kumar Narendra Nath Roy v. The Midna» 
pore Zamindary Co. the matter has been 
examined in detail in reference to the 
provisions of -the Ben. Land Revenue 
Sales Act XI of 1859. The provisions. of 
the Assam Land and Revenue Regulation 
are similar. The lastementioned regulation, 
however, is More solicitous for the rights of 
the Orown, for unlike Act XI of 1859, it 
ccntinues the joint and several liability of 
the proprietors even after the opening of 
separate accounts, It further holds outa 
greater inducement to the other proprietors 
to pay up the arrears of a separate account 


— 
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and go purchase it, ~when for the separate 
account in arrears either no bids or insuffi- 
cient bids had been offered, for the 
proprietor who comes forward and pays 
up the arrears, acquires the separate 
account free from encumbrances, We cane 
not accordingly agree with Mr. Bose's 
argument that for the arrears of the 
September kist of 1933, each separate 
account had to be advertised sepa- 
rately for the September kist of 1933 and 
had tobe put up to sale separately on 
January 23, 1934, and whole gamut of proe 
cedure as laid down in s. 70, sub-s. 2 read 
with s. 76 had to be followed again before 
the entire estate could be put to sale. We 
accordingly overrule his contention that the 
Deputy Commissioner had no jurisdiction to 
sell the entire estate, as he did, on Janus 
ary 23, 1934. The default of separate 
“accounts Nos. 2 and 6 gave the Deputy 
Commissioner power to declare that the 
entire estate: would be put to sale ata 
future date and the default of the other 
proprietors is not paying up those arrears 
‘within the time limited by 8.76 gave the 
-Deputy Commissioner's jurisdiction to put 
into effect what he had previously declared. 
The entire estate could, however, be put 
up to sale, if, and only if, on merging the 
accounts of the separate accounts into one 
-account, an arrear appeared. ‘The nett 
balance has to be struck up to the kist 
“date for which he intends to put it up for 
- gale. He would have jurisdiction to include 
the arrears of the next kist provided that 
the advertisement be for the sale of. that 
kist. also. This has been laid down in 
Sheikh Haji Mutasaddi Mian v. Muhamed 
„Idris: (1), at -p. 765. That was a case under 
Act XI, of 1859, but the principles laid 
down there apply to this ‘case with the 
same force. The next question is whether 
. lumping the arrears for the May kist of 
1933 with the arrears for the September 
Fist of 1933 constitutes an irregularity. In 
our judgment it does not. This is not 
Contrary to any provision of the regulation, 
The Deputy Commissioner is required under 
“BB. 72 to prepare asale statement. He must 
include therein the following particulars, 
| namely (1) description of the property, (2) 


its annual revenue, and (3) time and place . 


of the sale. What other particulars are fo 
be included is left to his discretion. He 
has therefore the discretion to show in the 
atatement the total arrears, due up to that 
‘time. 
: (D4190 WN %64-at p 765; 34 Ind, - Cas, 283;-A IR 

1915 P 0177 (PO. 
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Assuming that the inclusion of the arrears 
of the September kist in the sale statement 
amounts to an irregularity the plaintiffs 
have to face two points. They did not 
specify this irregularity in their applica? 
tion made before the Commissioner under 
s.79. We do not think that grounds Nos. O 
and N mentioned at pp. 12 and 13 of part 2 
or the corresponding grounds in the other 
application cover the point. Section 82 in 
effect lays down that a Civil Court can annul 
a sale on the ground of irregularity resulting 
in substantial injury. The section, howe 
ever, is worded in a negative form. Bub- 
s. 2 puts further limitations on the powers 
of the Civil Court. The suit for annulment 
must be brought within a year of the finali- 
ty of the questioned sale, and (2) the irre- 
gularity complained of must be specified 
in the application made to the Commis- 
sioner under s. 79, We cannot accept Mr. 
Bose’s construction of sub-s. 2 to the effect 
that the particular ground must .be speci- 
fied in the application to the Commissioner 
only in the case whether the snit is institut- 
ed beyond a year of the finality of the 
sale but need not be specified where it is 
instituted within a year. For this conten- 
tion, he puts emphasis on the word “or” 
used in that sub-section, That contention 
would have had some force if a suit to 
annul a revenue sale could have been in- 
stituted beyond a year. Apart from the 
provision contained in the last ‘portion of 
that sub-section which, in our opinion, pre- 
scribes the period of limitation, the period 
of limitation to set aside a revenue sale has 
been prescribed by the Lim. Act itself. 
Article 12, cl. (c) of Sch. 1, prescribes one 
year’s limitation from the date of the cons 
firmation of the sale. The second obstacle 


. in the path of the plaintiffs is that they have 


not been able to prove resulting injury. 
We cannot agree with the Subordinate 


. Judge when he says that if the arrears for 


the September kist had not been included 
in the sale statement and in the advertise- 


. ment, the plaintiffs could have saved the 


estate from sale on January 23, 1934, by 
paying up the arrears for the May kist only. 
At that date that right was gone. It was 
gone on September 26, 1933. That right 
could have been exercised only in terme of 
s.79. We donot decide the question, and 
keep it open asto whether defendants Nos. 3» 
4.6 and 7 or any one of them can ‘be.consider- 
ed defaulters within the meaning of the 
Assam Regulation as that question is. not 
relevant to this suit. We accordingly hold 
that the sale is valid gale. The appeal is 


A 
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accordingly allowed. The plaintifis-respon- 
dents must pay defendants Nos.6 and 7 their 
costs of this Court and of the lower Court. 
We allow one setof costs here and of the 
Court below to be divided equally between 
them. As we have discharged the decree 
of the lower Court, it is not necessary to 
make a separate order on the cross-objec- 
tions, No order is made as to costs on the 
cross-objections. 

` B. E Appeal allowed. 


—— 


CALCUTTA HIGH COURT. 
Civil Rule No. 209 (F) of 1939 
April 26,. 1939 
R. C. Mittze, AND KHUNDKAR, JJ. 
kaja KAMALA RANJAN RAY— 
PLAINTIFE— PETITIONER 


versus 
ABHOY CHARAN PAUL AND ofarrs— 


Opposite Party 
- Civil Procedure Code (Act V of 1908), s. 24—N um- 
ber of suits tried analogously and governed by same 
judgment—Some appeals pending in High Court and 
others before District Judge—Only one application 
to High Court for transfer of rest of appeals to it for 
analogous trial, if sufficient. 

A person filed 15 suits against his co-proprietors 
and they were tried analogously and were governed 
‘by the same judgment, The suits were dismissed 
and two appeals were filed in the High Court and 
thirteen in the Oourt of the District Judge, An 
application was made tothe High Court for transfer 
of the thirteen appeals pending in the Oourt of the 
District Judge to High Court and for analogous trial 
of the same with the two first appeals pending in the 
High Oourt, It was contended that thirteen applica- 
tions for transfer must be made and thirteen vakalate 
namas must also be put in: 

Held, thatthe application for transfer must be 
considered not an independent application for trans- 
fer but as an application made inthe firet appeals 
pending in the High Uourt. The vakalatnama filed 
by the Counsel authorized him to move the applica- 
tion which must be regarded as one application with 
thirteen prayers, 117 Ind. Oas. 692 (1) and 123 Ind. 
Oas. 606 (2), distinguished. 

C. Rule issued in the matter of applica. 
tion for transfer of appeals, 


Mr. Krishna Lal Banerjee, for the Peti- 
tioner. l 


Dr. S. C. Basak, Senior Govt. Pleader, for 
‘the Government. 


Judgment.—The question before us is 
whether one application stamped with a 
court-fee stamp of Rs. 2 or thirteen applicas 
tions each stamped with a court-fee stamp of 
Rs. 2 is necessary. In cases similar to the 
case before us, different views have been 
taken by. this Court, In First Appeal No. 97 
of 1937, Guha and Bartley, JJ. held that 
one, application is sudicient but in Civil 
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Rule No. 5 of 1937, M. U 
otherwise. In the orders pass 
learned Judges, however, no re 
been given. As the matter is important, we 
directed notice to be served on the learned 
Senior Govt. Pleader, and the matter has 
now been fully argued by him and by 
Mr. Banerjee wno appears for the petitioner, 

The petitioner, Raja Kamala Ranjan, was 
a parteproprietor of Estate No, 31 of the 
Tipperah Collectorate. That estate was under 
partition under the procedure of the Estates 
Partition Act. The Oollector made a parti- 
tion but on appeal the Commissioner of 
the Division reversed the Collector's order. 
The Board of Revenue, however, reversed 
the Commissioner’s and restored the Cole 
lector’s order. Raja Kamala Ranjan there- 
upon instituted a civil suit for a declaration 
that the Comissioner’s order was final and 
that the order of the Board of Revenue was 
ultra vires. He succeeded in this suit, He 
then brought fiteen suits for mesne profits 
against his co-proprietors—ten in the 
Muusif’s Court at Brahmanbaria and five in 
the First Oourt of the Subordinate Judge, 
Tipperah, The ten suits filed in the Munsif’s 
Oourt were later on tranferred tothe file 
of the aforesaid Subordinate Judge and the 
fifteen suits were tried analogously and are 
governed by the same judgment. Ali the 
suits have been dismissed by the Sub- 
ordinate Judge. Two of the suits having 
been valued at more than Rs. 5,000, two firat 
appeals, Nos, 244 and 245 of 1938, have 
been filed by the petitioner in this Oourt. 
The remaining thirteen suits having been 
valued at less than Rs. 5,000, thirteen 
appeals were filed before the District Judge, 
Tipperah, on September 12, 1938, The 
learned District Judge passed an order on 
November 10, 1938, for analogous hearing 
of the said thirteen appeals. One applicas 
tion headed: “In the matter of an applica. 
tion under s. 24, Civil P. C., and in the 
matter of Appeal from Original Decrees 
Nos, 244 and 245 of 1439" was made before 
us. In the said application the fact that 
the fifteen suits were tried together and are 
governed by the same judgment is stated 
and the prayer is for transfer of the thirteen 
appeals pending in the Court of the Dise 
trict Judge to this Court and for analogous 
trial of the same with the said two first 
appeals pending here. 

The contention of the learned Senior 
Govt. Pleader is that as there are thirteen 
appeals pending in the Court of the District 
Judge thirteen applications for transfer 
must be made, each with a courtefea 


wee? 


ge 
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| he. -ad ‘thirteen vakalainamas 
musis, „<putin. He says the fact that 


the Distr.vt Judge has ordered analogous 
hearing of the appeals or that the suits 
were tried together in the Court of first ine 
Stance and were dealt with by one judg- 
ment cannot affect the amount of courte 
fee.. The same court-fee, says he, ought to 


be paid if the cares were tried or ordered © 


to be tried separately. In support of his 
contention, he relies upon Moosa Soleman 
V.: Secretary of State (1) and In re Vythi- 
linga Pandara Sannadhi (2). His contene 
tion in substance ccmes to this: that 
the applicaticn for transfer must be cone 
sidered as an independent application, un- 
connected . with the pending first appeal. It 
would accordingly require separate vakalat- 
nama, the vakalainama filed in the pending 
first appeal being insufficient, The pene 
dency of the first appeal according to him 
only [supplies the ground for transfer, The 
contention- of Mr. Banerjee is that the 
vekalainama which he has filed in the first 
appeal enables him-to move the applica- 
tion; because it-is an application filed in 
the first appeal and his prayer for transfer 
can at most be sub-divided into thirteen 
prayers; each for the transfer of one 
appeal pending in the Court of the District 
Judge, If, says he, the applications: for 
transfer had been in ‘respect of suits or 
appeals which were not in any way connecte 
ed with. any appeal pending here, the cone 
tention of the learned Senior Govt. Pleader 
may probably be right. 

In-our judgment, the application for trange 
fer of the said thirteen appeals to this 
Court. and for their analogous trial with the 
two first appeals pending here must be 
considered not an independent application 
for -transfer but as {an application made in 
the first appeals pending here. The vakalat- 
nama filed by Mr. Banerjee authorizes him 
to move the application which must be 
regarded as one application with thirteen 
prayers, The cases cited by the learned 
Sénior - Govt. Pleader are distinguishable, 
for the question- before us is whether the 
application is to be regarded as an applica- 
tion - in connection with an appeal pende 
‘Ing in: this Court or not.: We accordingly 
hold that proper courtefees had been paid 
by the petitioner. i 
"Be “Order accordingly. 


--(1) 32 O WN 776; 117 Ind, Cas, 699; A IR 1929-Cal, 
180; Ind, Rul, (1928) Cal. 580. i 
;)23 Ind. Oas. 60€; A I R 1930 Mad 
88); SAML J521; 31 L W 294; Ind. Rul. (1930) Mad 
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‘LAHORE HIGH COURT — 
Criminal] Revision Petition No. 406 
of 1939 
‘September 28, 1939 
Skemp, J. 
CHANDA SINGH—PBETITIONER 
; = Versus . 
EMPEROR—Opposite PARTY 4 

Criminal Procedure Code (Act V of 1898), az. 345 ' 
(6), 107—Composition of offence—Ejffect of—Bond 
executed for keeping peace—Forfetture of, in absence 
of other evidence-—Legality—Princitpal and surety 
e ateng bond for keeping peace—Surety, when 
gable, 

The composition of an offence under s. 345 (6), 
Oriminal P, O., shall have the effect of an acquittal, 
of the accused with whom: the offence has been 
compounded and if there is no other evidence on 
the record to show that the accused committed: a. 
breach of the peace, the orders forfeiting part of 
the bond not being supported by any evidence is 
illegal, | f 

Where the accused and his surety have executed 
bonds for keeping the peace; in the first place, it is 
the principal bond which is to be forfeited; it: is 
only if that cannot be realized, is thejsurety liable 


to pay. The same principle would apply to a 
fractional sum out ofthe bond. 61 Ind. Cas, 9955 
(1), followed. l l < l 

Mr. Dwarka Das Mehra, for the 


Petitioner. 

Order.—One Ohanda Singh executed a 
security bond for Rs, 1,000 under s. 107, 
Criminal P. ©., to keep the peace for one 
year; and one Mahna Singh executed a 
surety bond to the same effect on.behalf- 
of Chanda Singh. During the year Chanda 
Singh was convicted under s. 324, I. P. O., 
and fined Rs. 50. . The case -was one. of 
two cross-cases and on the recommendation 
of the Sessions Judge, a Judge of this 
Oourt accepted applications for compromise . 
with the effect that the accused were 
acquitted under s. 345, Criminal P.O, A 
Magistrate subsequently ordered that Rs. 100 
out of Ohanda Singh’s bond and Rs, 100 
out of Mahna Singh’s surety..bond should 
be forfeited; and these.orders were up- 
held by the District Magistrate. Ohanda 
Singh and Mahna Singh have come here 
in revision through Mr. Dwarka Das 
Mehra, ; KAKEN 

The second bond cannot be forfeited,’ 
Emperor v. Abdul Aziz (l) is a direct 
authority on this point, with which I agree,’ 
In the first place it is the principal bond 
which was to be forfeited; only if that 
cannot be realized, is the surety liable 
to pay. The same principle would apply 
to a fractional sum out of the bond. As to 
the order forfeiting Rs. 100 out of Chanda 
Singh’s bond, Counsel's argument is that by. 

(1) A I R1924 Lah, 262; 81 Ind, Oas, 955;. 35 
Or. LJ 1181; 4 L 462, 


IH 


- Tight to be in possession of the land 


virtue of s. 345, subes. (6), 

“the composition of an offence under this section 
shall have the effect of an acquittal of the accused 
with whom the offence has been compounded.” 

He argued that as there was an acquittal 
and there is no other evidence on the 
record to show that Chanda Singh com- 
mitted a breach of tke peace, the orders 
forfeitiag part ofthe bond are not supported 
by any evidence. I am constrained to 
agree with this argument and the orders 
of the Courts below must be set aside. 
It is nevertheless open to the Magistrate, 
if he thinks it worthwhile at this stage, 
to take independent evidence proving that 
Ohanda Singh was guilty of the breach 
of the peace. Counsel states that there 
was a fight between his brother and another 
man in which he went to the aid of his 
brother. 1 have not been into the facts 
and it is for the Magistrate to consider 
whether it is worth taking any further 
action now, 


D. Order set aside. 


BOMBAY HIGH COURT 
Second Appeal No. 205 of 1937 
June 29, 1939 

l LOKUR, J. 

GAFUR walad USMAN VAGHU MAPARI 
AND OTHERS— PLAINTIFFS —- APPELLANTS 
veTsus 
SAKHARAM TANSHET NARKAR— 


DEFENDANT— RESPONDENT 

Bombay Khott Settlement Aci (I of 1880), ss. 6, 
8, 10—Transfer of khoti lands by permanent tenant 
without consent of khot—Status of transferees— 
Whether they can redeem mortgage of such lands 
under s. 91, Transferof Property Act (IV of 1882), 
though not in actual possession. 

A tenant on sufferance or a tenant holding over 
is a mere trespasser. But where a tenant has & 
until the 
tenancy is determined by a proper and suflicient 
notice to quit, he must be deemed to have some 
interest in the land itself, Í 

here a permanent tenant of a khoti land trans- 
fers lands without the consent of the khot, the 
transferees are at least ordinary tenants of the 
land entitled to be in possession of them until 
evicted by the khots in exercise of the right con- 
ferred upon them by s. 10, tom. Khoti Settlement 
Act. Such tenants, though not in the actual pos- 
session of the lands, are entitled to redeem the 
mortgage of such lands under s. 91, T. P. Act, as, 
they as the ordinary tenants of the khott lands, 
have some interest at least in those lands and 
cannot be regarded as mere trespassers. Paya 
Matathil Appu v. Kovamel Amina (3), Kaghunandan 
Prasad v, Ambika Stugh (4) and Tarn v, L'urner (5), 
relied on, Girisn Chunaer Dey v. Juramoni De (6) 
and 78 Ind. Uas. 44 (i), explamed, 
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S. A. from a decision of the District Judge, 
Ratnagiri, in Appeal No, 2 of 1935. 


Mr. A. G. Desai, for the Appellants. 
Mr. K. V. Joshi, for Respondent No. 1. 


Judgment. — This appeal raises an 
interesting question regarding the power 
of a transferee of a khoti land from 
its permanent tenant after it was mort- 
gaged to another to redeem that mortgage, 
The lands in dispute are non-transferable 
Kularag khott holdings, and some meme 
bers of the Narkar family were their pere 
manent tenants, They mortgaged them 
to one Sakhubai on March 13, 1907, for a 
period of 20 years, Sakhubai assigned her 
mortgagee rights to the defendants’ pree 
decessor-in-title in 1912. The defendants 
are now ja the actual possession of the 
lands as mortgagees. The plaintiff purchas- 
ed the lands from the permanent tenants 
on April 19, 1932, and filed this suit against 
the defendants for the redemption of the 
mortgage of 1907. Defendant No, 1 cone 
tended that as the transfer of the lands by 
the permanent tenants was made without 
the consent of the khots, it was void and 
did not confer any interest upon the plaint- 
iffs that the plaintiffs not being agricule 
turists, they were not entitled to the benefit 
of the Dekkhan Agriculturists’ Relief Act 
and that the original owners were neces- 
sary parties to the suit. The trial Court 
held that the plaintiffs were not entitled to 
seek redemption and dismissed. the suit. It 
recorded its findings on the other issues 
framed, but in appeal, the learned District 
Judge dismissed the appeal only on the 
ground that the plaintiffs did not acquire 
any interest in the lands as the transfer 
was not made with the consent of the khots. 
It did not consider the findings recorded 
by the trial Court on the remaining issues, 
Hence, the only issue argued in this Court 
is whether the plaintiffs have a right to 
seek redemption of the mortgage from the 
defendants, 

It is not disputed that the lands being 
Kkhott lands, if their transfer in favour 
of the plaintifs is not proved to have 
been made with the consent of the khots 
or the managing khot, then under s. 10, 
Khosi Settlement Act (Bom. 1 of 1580), they 
shall be at the disposal of the khots as 
khott lands free of all encumbrances, 
other than liens or charges created or existe 
ing in favour of Govt. It wasalleged on 
behalf of the plaintiffs that in the year in 


-wnich tne lands were transferred to them, 


one Yakub Naik was the managing khot, 


644 
and that the transfer was consented to by 
his mukhtyar Anant Vinayak. Both the 
lower ‘Ocurts have held that this alleged 
consent before the transfer is not proved, 
and that being a finding of fact, it cannot 
be challenged in second appeal. But it 
does not follow that the transfer without 
the consent of tte khots does not confer 
any interest in the khott lands on the 
transferees: It is true that the khots theres 
by got the right to dispose of the lands 
as they chose, and it was open to them 
to evict the transferees and take possese 
sion of the lands. But till then tke trans- 
feree is not a trespasser. Section 6 of 
the Act provides that when such a land has 
been transferred, the actual holder of the 
‘land shall be deemed to be the tenant 
of that land. It is held in Yesa v. Sakharam 
Gopal (1) (at p. 302) that s. 6 applies even 
to future transfers. In other words, the 
permanent tenancy is terminated by such 
a transfer without the consent of the khot 
and-the transferee should thereafter be 
deemed as an ordinary tenant within the 
meaning of s8 of the Act. This position 
18 made clear in Ramkrishna v. Bapurao 
(2). -In that case the occupancy tenant 
of certain khott lands sold them to the 
defendants without the consent of the khots 
in 1896. The defendants remained in Pose 
session for more than 30 years, and therese 
after the heir of the occupancy tenant passed 
a rajinama in favour of the plaintiffs who 
were the khots. When those khots filed a 
suit to recover possession of the lands from 
the defendants, it was contended that the 
defendants had themselves become the 
occupancy tenanis by being in possession 
as such for more than 12 years. It was 
then held that by virtue of s. 6 of the Act 
the defendants became by the same in their 
favour the tenants of the khots, and that in 
the absence of any special agreement, they 
should be deemed to have held the lands as 
yearly or annual tenants of the khots under 
8. 8 ofthe Act. It was further held that 
the khots were entitled to eject the defend- 
anis after giving them a proper notice to 
quit under s, 84, Bom. Land Revenue 
Code. Until the tenancy is determined 
by such a notice, the transferee is entitled 
to remain in possession of the land as a 
tenant, 

It is pointed out that s. 6 confers the 
position of a tenant on the transferee only 
if he happens to be the actual holder of 

(1) 30 B 290 at p. 302; 7 Bom LR 941, 


2) 40 Bom. L R 390; 175 Ing, Oas. 


19% Bom, 284; 10R B 564, eee sie 
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the land, But in this case as the lands 
are in the actual occupation of the morte 
gagees, the plaintiffs cannot be deemed to 
have become ordinary tenants of the khots 
by the wrongful transfer of the lands by 
the occupancy tenants. There is appa- 
rently some force in this contention. But 


the proviso to s. 6 says that if the actual ~ 


holder is in possession of the land as morte 
gagee, his occupation or cultivating shall, 
for the purpose of that section, be deemed 
to be the occupation or cultivating of the 
mortgagor. Thus, for the purpose of s. 6, 
though the mortgagees are in actual pose 
session, still the mortgagors should be 
deemed to be the actual holders, and in this 
case the mortgagors having transferred 


their right, title and interest to the plaint- _ 


iffs, the plaintiffs have stepped into their 
shoes, and the rights which could have 
been claimed by the actual holders under 
s. 6 became vested in the plaintiffs. The 
plaintiffs must, therefore, be regarded as 
the actual holders for the purpose of s. 6, 
and after the transfer of the lands 
without the consent of the khofs, they must 
be deemed to have become ordinary tenants 
within the meaning of s. 8. 


It is claimed for the plaintiffs that in 
this case their position is even better than 
that of ordinary tenants, because.after the 
transfer the brother of plaintiff No. 1, who 
happened to be the managing khot in 1933, 
the year after the purchase, gave his con» 
sent to the transfer. The plaintiffs’ attempt 
to have their names recorded in the revenue 
records had been rejected by the Collector. 
But after the consent of the managing 
khot was obtained in 1933, the plaintiffs 
were recognized by the Collector, and the 
lands were entered in a fresh khata in 
their names. Under s. 21 of the Act, 
the decision of the recording officer is binde 
ing on all the parties affected thereby and 
is prima facie evidence of the interest 
which the plaintiffs claim to possess in the 
lands in suit. It is not necessary at this 
stage to consider what interest the plainte 
iffs have acquired in the lands by having 
them entered in their khata in the ree 
Venue records. But even without their 
names being thus entered in the revenue 
records, they are at least ordinary tens 
ants ofthe land entitled to be in possession 
of them until evicted by the khots in exercise 
of the right conferred upon them bys. 10 
of the Act. The question that next arises is 
wlether such tenants, though not in the 
actual possession of the lands, are entitled 


we 


1940 


to redeem the mortgage. Section 91, T. P. 
Act, lays down: l 

“Any person, who has any interest in, or charge 
upon, the property mortgaged or in or upon the 
right to redeem the same, may redeem or institute 
a suit for redemption of the mortgaged property.” 

It cannot be disputed that the plaintiffs, 
as the ordinary tenants of the khoti lands 
in suit, have some interest at least in those 
lands. They cannot be regarded as mere 
trespassers, and s. 91 enables any person 
who has any interest in the mortgaged lands 
to seek redemption of the mortgage. It is 
true that the plaintiffs can be evicted in 
any year if the khots give them a sufficient 
notice to quit. But in the present case the 
khots have not given any such notice. But, 
_ on the other hand, the managing khot has 
given his consent to the transfer and enabled 
the plaintiffs to have them recognized by 
the Revenue Authorities. Thus the plaintiffs 
have at any rate a present interest in the 
lands, and if they redeem thelands and take 
possession of them, they will have the right 
to cultivate them until they are evicted 
after due notice. In Paya Matathil Appu 
v.: Kovamel Amina (3) a verumapattom 
tenant in Malabar claiming under a lease 

from the ottidar was held entitled to redeem 
` the prior kanom. Their Lordships observed 
(at p. 153*) that the word ‘interest’ was not 
necessarily confined to right of ownership, 
hut was sufficiently large to include any 
minor -interest such as that ofa tenant or 
a person having a charge. In Raghunandan 
Prasad v. Ambika Singh (4) a perpetual 
lessee of the mortgaged premises from the 
mortgagor holding under a lease granted 
upon payment of a premium was held 
entitled to redeem the mortgage. It is 
urged that in those cases as the leases 
were for a long period, the lessees had real 
interest in the land, and as such they had the 
right to redeem the mortgages and take 
possession of the demised lands. But the 
principle which applies to the long lease 
equally applies to a lease for a short period. 
In Tarn v. Turner (5) there was a lease 
which could be determined by a notice at 
the end of seven years, and the lessee was 
held entitled to redeem the mortgage of 
the demised property by the landlord. On 
p. 464 Cotton, L. J. observed : 

« why is the tenant, who holds under an agree- 


ment such as Ihave mentioned, not to be entitled 
to redeem, which is the only way of relieving him- 


(3)19 M 151. i 
4) 29A 679; A W N 1907, 227:4 A L J703. 
(5 (1888) 39 Oh. D 456; 57 L J Oh. 1085; 59 L 
T 742; 37 W R 276. 
*Page of 19 M.—{Ed.] 
;Fage of (188) 39 Ch, D—[Ed] 
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self from the effect of the mortgage... Here is a 
man who has a certain interest in the equity ofres 
demption, and he may be prejudiced by the action of 
the mortgagee insisting on his rights as legal owner 
of the property... The interest whioh he got from 
the mortgagor makes him to a certain extent an 
agsignes of the equity of redemption, and therefore 
entitled to all the rights which appertain to the 
owner for the lime being, however small his 
interest in the equity of redemption may be with 
regard to duration of time. That, as I understand, 
is recognized in all the cases.” 

At p. 468*, Fry, L. J., observed : 

“Therefore, it appears tome that according to the 
general law of the land a person who olaims as 
lessee under & mortgagor after the mortgage, and 
has thereby derived an interest in the equity of 
redemption, has the right to redeem.’® 


It is true that in Girish Chunder Dey 
v. Juramont De (6) a raiyati tenant was 
held not entitled to redeem a mortgage by 
a landlord, and in Kalu Singh v, Hansraj 
Upadhiya (7) a cultivating tenant in Oudh 
was similarly held not entitled to redeem a 
mortgage by the landlord. But the nature 
of those tenancies ig not clear. If they were 
tenants-atewill or tenants on sufferance, 
then they could not be regarded as having 
an interest in the land. They could be evict- 
ed by the landlord at any time without 
any notice. A tenant on sufferance or a 
tenant holding over is a mere trespasser. 
But where atenant has a right to be in 
possession of the land until the tenancy is 
determined by a proper and sufficient notice 
to quit, he must badeemed to have some 
interest in the land itself. It was argued 


_thatif the plaintiffs are ordinary tenants of 


the khots, then the kho:s are also neces- 
gary parties tothe suit, But this question 
has not bessa considerad by the lower 
Appellate Court, and I do not express any 
opinion on that point. 

[ bold that the plaintifis are entitled to 
redeem the murigaga. The lower Appellate 
Vourt has disposed of the appeal on the 
preliminary issue as to whether the plaine 
tiffs have a rigat to redeem and has dis- 
missed the appeal holding that they have 
none. I reverse that finding and record a 
finding that the plaintiffs are entitled to 
redeem the mortgage, and remand the appeal 
to the lower Appellate Oourt for further 
hearing and disposal in the light of this 
finding. The respondents shall pay the costs 
of the appellants in this Oourt and bear 
their own. 

5 


(6) 50W N 83. ; 
(1) AIR 1925 Oudh 270; 78 Ind. ;Oas,47;90° & 
A LR812; LR6A 0)67. 


+ Page of (1888) 49 Ch. D.—[Ed.] 


Appeal remanded. 
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LAHORE HIGH COURT 
First Appeal No. 41 of 1939 
June 13, 1939 
| _ ‘TEK UHAND AND Darie Singa, JJ. 
Lala SAIN DAS—DEFENDANT— APPELLANT 


versus ; 
Baba UJAGAR SINGH—PLAINTIFR— 


RESPONDENT 

Hindu Law—Oo-parcenary—Son's interest—Attach- 
ment — Tort — Damages — Wrongful attachment— 
Attachment bona fide—Injuria sine damnum, princi- 
ple of, if applies — Slander of title — Special 
damage, ` 

Normally a son's interest in co-parcenary properties 
is liable to attachment in execution of a personal 
decree against him, even thoughin the Punjab the 
son cannot claim partition in the father's lifetime. 
135 Ind. Oas. 197 (4), relied on, 

In cases of injuria sine damnum, nominal damages 
are usually awarded. This principle has been held 
applicable to cases of trespass on immovable pro- 
perty when there has been unjustifiable intrusion on 
property in possession of another. Such trespass is 
actionable per se. But the rule cannot beextended to 
every case of attachment of property, irrespective of 
the circumstances, 

The principle has noapplication to a case where 
an attachment of some properties made bona fide and 
on sufficient grounds is withdrawn at the creditor's 
own request at a very early stage of the proceedings, 
without any interference with the possession of the 
person aggrieved by the attachment. In such a case 
even nominal damages cannot be awarded. 180 Ind. 
Oas. 938 (3), distinguished. Ashby v. White (5), not 
applied. 

- Such an attachment is at best only a 
title and special damage must be 
damages are awarded to the 
attachment, — 


F, A. from the decree of the Sub-Judge, 
First Olass, Rawalpindi, dated J uly 11, 1938, 
- Messrs. Mela Ram and Nand Lal Saluja, 
for the Appellant. 
Mr. Shamair Chand, for the Respondent. 


. Tek Chand, J~—This appeal arises out 
of a suit for recovery of Rs, 1,000 as 
damages for wrongful attachment of pro- 
| perties, instituted by Bab. Ujagar Singh 
Bedi, plaintifi-respondent, against Sain Das 
Chawla, defendant-appellant. The lower 
Court had granted the plaintiff a decree for 
- Re. 1 cnly as “nominal damages” and has 
ordered the parties to bear their own costa. 
From this decision the defendant has 
appealed, urging that on the findings of 
the Court below no damages should have 
been allowed at all and the suit should 
have been dismissed in its entirety. The 
plaintiff has filed cross-objections praying 
that Rs. 500 should be allowed as damages, 
The facts, which are no longer in dispute 
may be briefly stated, The defendant Sain 
Das Chawla obtained 2 money decree 
against Tikka Sant Singh, who is the only 
son of the plaintiff Baba Ujagar Singh Bedi, 


slander of 
proved before 
person aggrieved by the 
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from the Court of the Senior Subordinate 
Judge, Rawalpindi, on November 20, 1933. 
In execution of this decree, he attached a 


bungalow, known as ‘Cosynook’ at Murree- 


and one-fourth share in two properties at 
Rawalpindi, called Sarai Baba Khem Singh 
and Damdama Sahib. Baba Ujagar Singh 
objected that the three attached properties 
belenged to him exclusively, and that his 
son, the judgment-debtor, had no interest 
in them. He admitted that the properties 
were ancestral, but alleged that by a decree 
passed in 1928 on the award of an arbitra- 
tor duly appcinted by him and his son to 
settle their disputes, he had been declared 
to be the exclusive owner of these propere 
ties and his son had only a right of resi- 
deuce in ‘Cosynook’. Tikka Sant dingh also 
objected alleging that he had no interest in 
the Sarai and Damdama Sahib and that his 
right ofresidence in “Cosynook’ was exempt 
from attachment and sale in execution of a 
money decree, under s. 60 (1) (n), Civil 
P. C, In the course of the enquiry in these 
objections, the decree-holder made a state- 
ment that “for the time being" he did not 
wish to prcceed against the Sarai and 
Damdama Sahib and that these properties 
be released. The enquiry, however, proceed- 
ed as regards ‘Cosynook’ but. ultimately, the 
executing Court released this property also, 
On appeal by the decree-holder, the High 
Court held that, though the right of resi- 
dence of the judgmentedebtor in ‘Cosynook’ 
could not be attached and sold ‘equitable 
execution’ by way of appcintment of a 
Receiver could be ordered. A Receiver was 
accordingly appointed to collect the rent, 
and, after defraying the expenses, pay it to 
the decree-holder until the decretal amount 
was discharged. This judgment is reported 
in Saindas Chawla v. Tika Sant Singh 
(1). and it was affirmed on appeal under the 
Letters Patent on January 14,1987, L. P, 
A. No, 103 of 1936 Tika Sant Singh v. 
Saindas Chawla (2). I 

After the release of the properties, the 
plaintiff Baba Ujagar Singh instituted the 
present suit claiming Rs, 1,000 as damages 
for wrongful attachment of the properties. 
He alleged that the defendant, knowing 
full well that the properties in question bee 
longed tothe plaintiff exclusively and that 
the judgmentedebtor had no interest in 
them, had them attached maliciously and 
that this caused the plaintiff much mental 


(1) A IR 1936 Lah. 830; 165 Ind. Oas. 519; 9 R L 
25 


4. 
(2) AIR 1936 Lah, 433; 175 Ind, Oas. 447;I L R 
(1937) Lah, 486; 39 P L R 839; 10 R L 739, 
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worry and pain and adversely affected his 
reputation and that he was put to consider- 
able expense in the objection proceedings 
for which he was entitled to be indemnified. 
The defendant denied the plaintiff's claim. 
The trial OUourt held that the plaintiff had 
failed to show that the attachment had been 
made without “reasonable and probable 
cause.” nor had ‘malice’ on the part of the 
defendant been proved. It further held that 
the plaintiff was not entitled to be re» 
imbursed for the expenses incurred by him 
in successfully objecting to the attachment, 
nor could he, in the circumstances, claim 
any damages for personal worry or loss of 
reputation. Following a Single B>nch deci- 
sion of this Court, Mahkommed Din v. Sant 
. Ram (3), the Court held, however, that the 
plaintiff was entitled to nominal damages, 
which it assessed at one rupee, and it has 
passed a decree for this amount. 

Before us, Counsel for the plaintiff-res- 
pondent has attacked the findings of facts 
arrived at by the lower Court, but, after 
hearing him and examining the record, I 
seo no force in his contention. The judg- 
ment-debtor, Tikka Sant Singh is the only 
son of the plaintiff, Baba Ujagar Singh. Ade 
mittedly, the family is governed by Hindu 
Law. All the three attached property had 
been acquired or built by the father of Baba 
Ujagar Singh, and Tikka Sant Singh had 
acquired an interestin them on his birth. 
Normally a son's intarest in co-parcenary 
properties is liable to attachment in execu- 
tion of a personal decree against him, even 
though in the Punjab the son cannot claim 
partition in the father’s lifetime: Nihal 
Chand v. Mohan Lai (4). In this case, 
however, owing to dispute between Baba 
Ujagar Singh and his son Tikka Sant 
Singh, their rights in various family prce 
perties had been defined by an arbitrator 
and his award had been made a rule of 
Court in 1928. But there is nothing on the 
record to indicate that the defendant, 
Sain Das Chawla, was aware of the award 
or the decree at the time of the attachment. 
Secondly, the award is couched in very in- 
volved language; it would by no means be 
clear to a layman, without expert legal 
‘advice, as to what exactly the rights of the 
father and the son in the various properties 
were. 

It cannot, therefore, be said that the de- 
fendant acted on insufficient grounds in 


(3)40 P L R158; 180 Ind. Oas. 938; A I R 1938 Lah, 


` 334; 11 R L731. 
(4) A IR 1932 Lah. 211; 135 Ind. Cas. 197; 13 L 459; 
33P L R 779; Ind, Rul. (1932) Lah. 69. 
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attaching the three properties. Indéed, the 
attachment proceedings appear to have been 
taken bona fide in the honest belief that 
the judgment-debtor had an interest in 
acestral joint family properties. Therefore 
even if the onus lay on the defendant—sa 
matter on which the ralings are by no 
means uniform but which it is not neces- 
sary to decide for the purposes of this case 
—it must be held that he has successfully 
discharged it. On this finding, the plaintiff 
is not entitled to recover any damages at 
all. Tha lower Oourt, while rightly dis- 
allowing ‘his claim for reimburssment for 
the expenses incurred by him in the objec- 
tion proceedings and for compensation for 
alleged mental worry and loss of reputation, 
has granted him nominal damages, follow- 
ing Mahomme1 Din v. Sant Ram (3). That 
decision proceded on the principle of the 
well-known case in Ashby v. White (5). The 
actual decision in that case, that the malicious 
refusal of a returning officer to accept the 
vote of a duly qualified elector was a tort 
on which an action lay without proof of 
special damage, has been the subject of 
much criticism, it having been doubted 
whether franchise could rightly be regarded 
as a species of property and its infringement 
a form of trespass: see Olerk and Lindsell’s 
Law of Torts, pp 8 and 115 and the cases 
cited therein, Ths following observations of 
Holt, O. J. in that case, however, have be» 
come alm 2st classical and have been quoted 
and followed in numerous C1868 : 

“Every injury imports a damage, though it does 
not cost the party one farthing, and it is impossi- 
ble to prove the contrary ; for damage is not merely 
pecuniary, but an injury imports a damage, when 
a man is thereby hindered of his right. As in an 
action for slanderous words, though a man does 
not lose a penny by reason of speaking them, yet 
he shall have an action. So if a man gives another 
a cuff on the ear, though it costs him nothing, no, 
not so much as 4 little diachylon, yət he shali 
have his action, for it is a personal injury. Soa 
man shall have an action against another for 
riding over his ground though it does him no 
damage; for it is an invasion of his property and the 
other has no right to come there.” ee ; 

These are illustrations of injuria sine 
damnum, in which the mere invasion of 
his right gives the plaintif a right of action. 
The principle is that a man has an absolute 
right to his property, to the immunity of 
his person, and to his liberty, and an ins 
fringement of this right is actionable per se, 
it being not an essential part of the causs 
of action to prove actual damage (Under- 
hill’s Law of Torts, Edn. 13, p. 6). In such 
cases, therefore, nominal damages are usually 
awarded. This principle has been held 

(5) (1704) 1 Bm. L O 251. 
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applicable to cases of trespass on immove 
able property when there has been unjusti- 
fiable instrusion on property in possession of 
another. Such trespass is actionable per se. 
But the rule cannot be extended to every 
Case of attachment of property, irrespective 
of the circumstances. 

In the case before us, the facts were 
peculiar, The attachment of the Sarai and 
the Damdama was withdrawn at the defen- 
dant's own request at a very early stage of 
the proceedings, without any interference 
whatever with the plaintiff's possession, As 
regards the “Cosynook,” the plaintiff ad- 
mittedly was not in possession ; the right 
of residence in it had been given by the 
award and the decree to the Judgment-debt- 
or, and though this right of residence was 
subsequently held not to be liable to attache 
ment and sale in execution ofthe decree 
against the judgment-debtor, it was ordered 
by the High Court thatit could be prce 
ceeded against by way of “equitable exee 
cution.” The attachment of “Cosynook” 
therefore was nota trespass on property in 
possession of the plaintiff and consequently 
the principle in Ashby v, White (5) can- 
not apply toit. With regard to the other 
properties also, the attachment order wag 
at best “a slander of title” for which action 
could not lie on proof of special damage: 
see Clerk and Lindsell’s Law of Torts, 
Edn. 9, p. 659. It is therefore clear that 
this is not a case'to which the Principle of 
injuria sine damnum applies and hence 
the plaintiff is not entitled to recover even 
nominal damages from the defendant, In 
this view their case is clearly distinguish- 
able on facts from Mahommed Din v. Sant 
Ram (8) relied upon by the lower Court. 
It may, however, be stated that the remarks 
in the last para. of the judgment in that 
case must be taken to be limited to its 
peculiar facts and not as laying down any 
rule of universal application, For the 
reasons given above, 1 would accept this 
appeal and setting aside the decree of the 
Court below, dismiss the plaintiff's suit with 
costs in both Courts, The cross-objections 
necessarily fail and are dismissed with 
eostas. 


D. Appeal ollowed. 
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ALLAHABAD HIGH COURT 
First-Appeal No. 179 of 1934 
September 12, 1939 
THom, O. J. AND Ganaa Nara, J. 
SHRI MADAN MOHANJI AND ANOTHER-— 
DEFENDANTS — APPELLANTS 
versus 


, TS 
KISHNA KUAR, PLAINTIFF AND OT. JERB— 


Pro forma D&FENDANTS— RESPONDENTS 

Hindu Law—W idow—Co-widows—One, if can 
make endowment of part of her husband's estate 
without consent of other—Surrender—Prior ‘aliena- 
tions by widow—~Subsequent surrender, validity of— 
Will—Oral—Proof of—Onus, 

No doubt a Hindu widow is entitled to make an 
endowment of a small portion of her deceased hus- 
band's estate but when there are two widows, the 
one cannot make an endowment without the consent 
of the other. Upon the death of the husband, the 
widows take a joint interest in their deceased 
husband's estate and no alienation can be effected 


by the one without the consent of the other. Íp. 
652, col. 1.] 
From the mere fact that one of the two co- 


widows did nottake any open objection to the 
building of a temple by the other upon the land 
endowed by the latter, consent on her part ‘cannot 
be implied. Upon the death of the latter the former 
is entitled to the land endowed. Although the 
former widow might have filed a suit for declara- 
tion that her co-widow was not entitled to con- 
struct a temple without her consent, there is, how- 
ever, no obligation on her to do so. She is entitled 
to wait until the death of the latter widow and until 
she succeeded to the estate before Claiming the 
site upon which the temple has been constructed. 
111 Ind, Cas. 485 (5), relied on. 

A Hindu widow is entitled to make an absolute 
surrender in favour of the nearest reversioner of 
such part of the estate which she holds as a Hindu 
widow at the time when the deed of surrender is 
made. A deed of surrender is not invalid merely 
because the widow prior to the execution of the deed 
has made other alienations. But the surrender must 
be a bona fide surrender not a device to divide the 
estate with the reversioner. 50 Ind. Oas. 498 (D 
and 57 Ind. Oas. 325 (2), relied on. [p. 619, col. 2. | 

The onus of establishing an oral will is always 
a very heavy one and it must be proved with ut- 
most precision and with every circumstance of 
time and place. 133 Ind. Cas 711 (3), relied on, 


F. A. from the decision of the Sub-J udge, 
Budaun, dated April 9, 1934. 


Messrs, S. N. Sen, P.M. Verma and A. M. 
Gupta, for the Appellants, 


Mr. G. S. Pathak, for the Respondent. 


Thom, C. J.—This is a defendants’ 
appeal arising out of a suit in which the . 
plaintiff Mst. Kishna Kuar claims a decree 
for possession over certain property. This 
property is detailed in the plaint. It 
consists of (1) a shop, (2; a zamindari 
share in village Orchhi, and /3) a temple 
in Chandausi. Item No.3 is described as 
follows: 

“A moiety share inthe pucca built double-storied 
haveli together with ‘all the four. boundary walls, 


r. 
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~ Lal died during the 
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enclosure appertaining thereto, situate in Ohan- 
dausi, Mohalla Kaithal Darwaza, known as temple 
of the value of Rs, 14,000.” 


-~ What the plaintiff claims under this head 
is the temple, not a half-share in the temple, 
The temple itself was built upon the half- 
Share of an enclosure which was allotted 


. in a partition to the plaintiff. The plain- 


tif is the widow of Chadammi Lal who 
died in 1887. Chadammi Lal was survived 
by two widows, Mst. Parbati and the plain- 
tiff Mst. Kishna Kuar. Mst, Parbati at 
the time of Chadammi Lal’s death was 
18 years old and Mst, Kishna Kuar 17 years. 
Ohadammi Lal left considerable estate valu» 
ed atthe time of his death at Rs. 1,50,009. 
The property in suit formed a part of his 
estate. On Ohadammi Lal's death he was 
succeeded by Mst. Parbati and Mst. Kishna 
Kuar. Mst. Parbati died in 1¢33. On her 
death Mst. Kishna Kuar as the surviving 
widow claimed possession of the whole 
of Ohadammi Lal's estate as a Hindu 
widow. 

The defendants to the suit were in pos- 
session of the property in suit. The defen- 
dants are the idol Shri Madan Mohanjji 
and the mutwalli of the temple in which 
the idol is situate, Ganeshi Lal. Ganeshi 
| pendency of these 
proceedings and now is represented by 
his sons Radha Ballabhand Brij Kishore, 
The defendants resisted the claim of Mst. 
Kishna Kuar upon the allegation that 
during her lifetime Mst. Parbati had built 
a temple to Shri Madan Mohanji and 
dedicated the property in suit to it. During 
the pendency of this appeal Mst. Kishna 
Kuar, the plaintiff, executed a deed of 
surrénder in favour of Girdhari Lal. In 
the course of this deed of surrender 
lt is recited that this appeal was pending 
a the High Court and it is provided 
that 

“Girdhari Lal aforesaid should get himself im- 
pleaded in the array of respondents in that appeal 
and look after the same,” 

Consequent upon the execution of the 
aforesaid deed of surrender, Girdhari Lal 
preferred an application under O. XXII, 
te 10, Civil P. ©. This application was 
accompanied by an affidavit in which the 
fact that Mst. Kishna Kuar had executed 
a deed of relinquishment in his favour 
was stated. The application was also 
accompanied by a certified ecpy of the 
deed of relinquishment. Upon the presenta- 
tion of the application, this Court ordered 
that notice thereof should be issued to 
the defendants and Mst. Kishna Kuar, 
Conforming to this direction notice was 
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duly issued. No counter-affidavits ware 
filed and no objection was taken to the 
application. Consequently an order was 
passed impleading Girdhari Lal in the array 
of respondente, the interest of Mst. Kishna 
Kuar, the plaintiff, having devolved upon 
him during the course of the proceedings in 
this suit. 

When the appeal came before this Bench 
for hearing, the learned Counsel for the 
appellants stated that the appellants had 
effected a compromise with Mst. Kishna 
Kuar. Under this compromise which has 
been filed accompanied by an affidavit, Mst. 
Kishna Kuar withdraws her claim to the 
property in suit. The compromise is not 
registered. Learned Oounsel for the 
appellants moved the Gourt to send the 
compromise down to the lower Court for 
verification. This prayer we have refused 
upon the ground that Mst, Kishna Kuar has 
no interest now in the present litigation, 
her interest in the property in suit having 
devolved in virtue of the deed of relinquish- 
ment upon the respondent Girdhari Lal. 
It was contended for the defendants that 
the deed of relinquishment was invalid in 
respect that Mst. Kishna Kuar had, at about 
the same time as the deed of relinquishment 
was executed, made another alienation of 
one of properties of the estate, namely a gift 
to her brother’s grandson and that also 
she had executed a waqf. ‘The deed of 
gift which was in favour of Badri was 
executed on December 22, 1937, the deed 
of wagf on January 19, 1938, and the deed 
of relinquishment on January 19, 1938. It 
was urged for the defennants that inasmuch 
as Mst. K'shna Kuar had alienated part of 
the estate of Chadammi Lal, she was not 
entitled to relinquish in favour of the 
reversioner her remaining interest therein, 
It was further contended that the so-called 
deed of relinquishment was not a bona fide 
surrender by a Hindu widow of her inter- 
ests in her husband’s estate but the divi- 
sion by the widcw of the estate amongst 
a number of persons and that therefore it 
was invalid. 

The law governing the surrender of her 
interests in her husband’s estate by a Hindu 
widow is well-settled. A Hindu widow is 
entitled to make an absolute surrender in 
favour of the nearest reversioner of such 
part of the estate which she holds as a 
Hinda widow atthe time when the deed of 
surrender is made. There is no authority 
for the proposition that a deed of surrender 
is invalid because the widow prior to the 
execution of the deed has made other 
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alienations. As to the effect of the deed 
of surrender upon these prior alienations, 
there is a considerable divergence of 
judicial opinion, The matter is referred to 
in Mayne on Hindu Law and Usage, p. 801, 
s. €66. The learned author there refers 
to a number of cases in which the point 
was considered. Itis only necessary to say 
that the questions considered in those cases 
would never have arisen if the law were 
thata deed of relinquishment was neces- 
sarily invalid because of a prior alienation. 
There can be no questicn that in the present 
instance the deed of relinquishment effects 
a complete surrender of Mst, Kishna Kuar's 
entire interest in her husband's estate at 
the date of the execution of the deed. It is 
true that itis recited in the body of the 
deed that the executant has made a gift of 
certain property to Badri who supports 
her. The executant further states that she 
has no apprehension regarding her main- 
tenance in’ the future. The executant 
further relates that she has executed the 
deed of waqf on January 19, 1938. The deed 


proceeds : 

“Now I, the executant, am not possessed of any 
other funds and movable or immovable property, 
etc., except the property mentioned below. I, the 
executant, of my own free will and accord and 
without any inducement and instigation on the 
part of anyone else, relinquished the entire remain- 
ing property out of the estate of my husband which 
is in my possession and occupation, specified below 
together with all the rights and interests apper- 
taining thereto and tte rent of Kharif 1345 Fasli 
due by the tenants with the exception of 
Rs. 51-15-0, the rent for the Kharif 1345 Fasli 
which has been realized from the tenants specified 
below, in favour of Girdhari Lal, son of Lala Janki 
Das, caste Vaish Baraseni, resident of Ohandausi, 
Mohalla Ohah Dhobian...... ” 

The properiy surrendered is detailed at 
the end of the deed and includes the 
property in suit. The effect of this deed 
therefore was to divest Mst. Kishna Kuar 
of any interest which she had in her 
husband’s estate on January 19, 1938. 
There is nothing in the body of the deed 
itself or in the evidence which has been 
adduced by the parties in this case to 
support the contention that this deed was 
not a bona fide deed of relinquishment. 
Mst. Kishna Kuar did not retain to herself 
any interest in the estate. There was no 
division of the estate between her and the 
reversicners, or between her and any other 
party. In our judgment, therefore, the deed 
of relinquishment operates as a valid 
surrender by Mst, Kishna Kuar of her right 
in Ohadammi Lal's estate. We would refer 
in this connection to the decision of the 
Privy Oouncilin Rangaswami Gounden v, 
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Nachiappa Gounden (1). At p. 84 their . 
Lordships ubserve in the course of their 
opinion : ; ; 

“The result of the consideration of the decided 
cases may be summarized thus: (1) An alienation 
by a widow of her deceased husband’s estate held 
by her may be validated if it canbe shown to bea 
surrender of her whole interest in the whole estate 
in favour of the nearest reversioner or reversioners 
at the time of the alienation. In such circum- 
stances, the question of necessity does not fall to be 
considered. But the surrender must be a bona fide 
surrender not a device to divide the estate with the 
reversioner,.” 


This statement of the law was-approved 
ina later decision of the Privy Council in 
Sureshwar Misser v. Maheshrani Misrain 
(2). In this latter cass despite the fact that 
the widow bad retained to herself a small 
portion of the corpus of the estate in lieu of 
maintenance tke validity of the relinquish- 
ment was upheld. 

The result is that Girdhari Lal must be 
taken as having succeeded to the estate of 
Ohadammi Lal and to Mst. Kishna Kuar's 
interest in this litigation. Although learned . 
Counsel for the defendants claims that a 
compromise has been concluded between 
them and Mst. Kishna Kuar, no compromise 
had been concluded between tae defendants 
and Girdhari Lal, In these circumstances 
we proceed to dispose of the appeal upon 
its merits. As already observed, Chadammi 
Lal, the husband of the plaintiff Mst. 
Kishna Kuar, died in the year 1887 survived 
by the plaintiff and his other wife Mst. 
Parbati. On his death his estate was 
claimed by Ganga Ram and Gokal Ohand 
who were reversioners. Litigation followed 
between them and Ms‘, Kishna Kuar and 
Mst. Parbati which lasted for a period of 
seven or elght years. Eventually the claims 
of the reversioners were dismissed. On 
June 22, 1898, some time after the termina- 
tion. of the litigation between the widows 
and the reversioners, a partition was 
effected by the widows, Under ths deed 
of partition each took. a halfshare in 
Chadammi Lal's estate. The house property, 
zamindart property and movables were 
equally divided. The property in suit went 
to Mst. Parbati. Between 1893 and 1899 
Mst. Parbati constructed the temple which 
is part of the property in suit. The temple 
is alleged to have been constructed at a 


(1) 46 LA 72 at p. 84; 50 Ind. Oas. 498; A I R 1918 PO 
196; 42 M 523; 36 M L J 493; 17 A L J 536: 290 L 
J 539; 21 Bom. LR 640; 23 O W N 777; (1919) M 
W N62; 26 MLT 5;10 LW 105(P O). | 

(2) 47 I A 233; 57 Ind. Oas. 325; A I R 1921 P O 
107; 48 O 100; (1920 M W N 472; 39M LJ 161; 28 
M L T 154; 2UPLR (PO) 128; 12 L W461; 18 
AL J 1069; 25 O W N 194; 41 O LJ 433 (PO, 
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Gost of Rs. 15,000. The area occupied by 


the construction is alleged to be 580-7-9 
square yards, In addition to building this. 
temple Mst. Parbati on January 12, 1905, 


made a wagf of certain property which 
she dedicated to the temple; this is the 
shop and the share in the Village of Orchhi 
which is part of the property in suit. In 
this deed of waqf there is a reference to 
8 will alleged to have been made by 
Chadammi Lal. The reference is as fol- 
lows: 
_ “I have therefore of my own free will and accord, 
in my sound state of body and mind, according to 
the will of Lala Chadammi Lal, deceased, my 
. husband, made a waqf and gift of the shop and 
enclosure at the back thereof and the zamindari 
aforesaid together with all the appurtenances thereof 
in favour of the temple of Madan Mohanji, situate 
oe Kaithal Darwaza Ohandaugsi, Pargana 
ari." 


In the present suit the defendants pleaded 
that inasmuch as the property in suit was 
endowed in accordance with the will of 
Chadammi Lal, it cannot be challenged by 
the plaintif, The defendante further 
pleaded that Mst. Kishna Kuar had con- 
‘sented to the endowment of the site for 
the temple and to the endowment of the 
property in suit. As regards the will, no 
written will was executed by Chadammi 
Lal. It is alleged, however, that shortly 
before his death he made an oral will in 
the presence of a number of persons. The 
defendants produced six witnesses who 
deposed that they were present when 
OChadammi Lal who was on his death» bed 
made his will, The evidence of these 
Witnesses is singularly unconvincing. It 
is clear that the witnesses are not agreed 
upon the exact nature ofthe instructions 
which were given by Ohadammi Lal. 
Furthermore, as the learned Oivil Judge 
has pcinted out in the course of his judge 
ment, they are all persons who are interested 
in the temple and have a motive therefore 
to protect the endowment. Having seen and 

eard the witnesses, the learned Judge 
has rejected their testimony and we see 
no reason to differ from him in regard to 
the value of their evidence. It is to be 
further remarked in this connection that 
the first mention of this will as already 
indicated is to be foundin the waqf deed 
of January 12, 1905. If Ohadammi Lal 
had in fact made a will then it ig impossible 
to explain why no reference was made to 
that will in the course of the litigation 
between the reversioners and Mst. Parbati 
and Mst. Kishna Kuar shortly after the 
death of Ohadammi Lal, Again if 
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Ohadammi Lal made a will under whioh 
the property in suit fell to be endowed, 
then it is difficult to see why this property 
should hive fallen to Mst. Parbati's share 
when the estate was partitioned by the 
widows on June 22, 1892, and why there 
wags no reference to the will in the partition 
deed. 

It is to be observed further that no reason 
is given as to why Chadammi Lal should 
not have executed a will in the ordinary 
form. He was literate, There is no evidence 
that on the date upon which the will was 
made he was unable to write. If he had 
intended to build a temple and to make 
provisions therefor one would have expect- 
ed that his intention would have been exe 
pressed in a written document. The eyi- 
dence adduced by the defendants as to 
Chadammi Lal's testamentary directions 
are Vague and inconsistent. Now as has 
been observed by the Privy Counci} in 
Venkat Rao v. Namdeo (3) the onus of estab- 
lishing an oral will is always a very heavy 
one and if must be proved with utmost 
precision and with every circumstance of 
time and piace. The evidence adduced by 
the defendants falls far short in our judge 
ment of discharging this onus; and the exes 
cution of the will is denied by Mst. Kishna 
Kuar. Upon the whole matter we see no 
reason whatever to differ from the learned 
Civil Judge in the conclusion which he has 
reached upon this branch of the Caga. 

So far as the defendant's contention that 
Mst. Kishna Kuar had consented to the 
building of the temple andto the endow- 
ment is concerned, it is only necessary to 
say that there is little evidence to support 
this contention. The evidence which has 
been accepted by the learned Civil Judge ig 
to the effect that relations all along between 
Mst. Parbati and Mst. Kishna Kuar had 
been strained and that when Chadammi Lal 
married Mst. Kishna Kuar, Mst. Parbati 
had left the house and that the two widows 
had not lived together since, It is true that 
Mst. Kishva Kuar does not appear to have 
taken any open objection to the building of 
the temple by Mst. Parbati. In law, 
however, this does not imply consent upon 
her part. On the death of Mst. Parbati, 
she was entitled to the land upon which the 
temple was built. She might, it is true, 
have filed a suit for a declaration that Mst. 
Parbati was not entitled to construct a 


(3) AI R 1931 P O 285; 133 Ind, Cas, #11; 80 W 


N 963; Ind. Rul. (1931) P O 247; (1931) A LJ 
(PO l4 N LJ 153; 36 OW N 83; 62M LJ 93 
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temple without her consent. Thera was no 
obligation on her to do so, ‘however. She 
was entitled to wait until the death of Mst. 
Parbati and until she succeeded to the 
estate before claiming the site upon which 
the temple has been constructed, Mst. 
Kishna Kuar has further deposed that she 
never gave her consent to the building of 
ihe temple, that she was not a worshipper 
at the temple, and further that she did not 
consent tothe endowment of the property in 
suit. Sofar asthe endowment of the pros 
perty in suit is concerned, there is no evi- 
dence that Mst. Kishna Kuar knew anything 
about it. Oertainly there is no evidence 
that she ecnsented to the endowment. 

It was urged on behalf of the defendants 
that the endowment ought to be allowed to 
stand so far as a portion of the endowed 
property is concerned. It was maintained 
that a Hindu widow is entitled to endow a 
small portion of her deceased husband's 
estate for religious purposes. In this cons 
nection reference was made tothe case in 
Debi Dayal v. Radha Krishna (4) and 
Mayne’'s Hindu Law, page 779. No doubt 
there is authority for the proposition that a 
Hindu widow is entitled to make an endowa 
ment of a small portion of her deceased 
husband's estate but when there are two 
widows, the one cannot make an endowment 
without the consent of the other. Upon the 
death of the husband, the widows take a 
joint interest in their deceased husband's 
estate and no alienation can be effected by 
the one without the consent of the other. 
In this connection we may refer to the 
decision of the Privy Council ina Gauri Nath 
Kakaji v. Gaya Kunwar (5) ab p. 403. In the 
course of the opinion of the Board in that 
case itis observed: 

“The general law is so well-settled that it scarcely 
requires re-statement. Ifa Hindu ‘dies leaving two 
widows, they succeed aa joint tenants with a right 
ofsurvivorship. They are entitled to obtain a 
partition of separate portions of the property so 
that eacb may enjoy her equal share of the income 
accruingtherefrom. Each oan deal as she pleases 
. with her own lifs-interest, but she cannot alienate 

any part ofthe corpus of the estate by gift or will 
so as to prejudice the rights of the survivor or a 
future reversloner. if they act together, they can 
burden the reversion with any debts contracted 
owing to legal necessity, but one of them acting 
without the authority of the other, cannot prejudice 
the right of survivorship by burdening or alienating 


(4) A I R1939 Oudh 145; 180 Ind. Cas, 888; 1939 
o ; N 346; 11 R O 264; 1939 O LER 214; 14 Luck, 
(5) 551A 399 at p. 403; 111 Ind, Oas. 485: A I 
R 1528 PO 251; 5 OWNG66l1; 28L W 378; 55 M 
L J 339; (1928) M W N 758; 48L J405; 330W N 
3s 81 Bom. L R 1; 26 ALJ 1174; 10 P LT 199 


SHRI MADAN MOHANJI v. KIBHNA KUAR (ALL,) 


18610 


any part of the estate. The mere fact of partition 
between the two, while it gives each a right to the 
fruits of the separate estate assigned to her, does not 
implya right to prejudica the claim of the survivor 
to enjoy the full fruits of the property during her 
lifetime.” 

Upon the finding therefore with which 
we are in agreement that Ms Kishna 
Kuar never consented to Mst. Parbati's 
endowment of the property in suit, the 
endowment must be held to be invalid. 
The position, therefore, is as follows: the 
estate of Ohadammi Lal was divided equal- 
ly between Mst. Parbati and Mst. Kishna 
Kuar on June 22.1898. Upon part of the 
property which fell to her share Mst. Parbati 
consiructed a temple. Further she endow- 
edthe temple with certain property on 
January 12, 1905, without the consent of 
Mst. Kishna Kuar who had a joint interest 
with Mst. Parbatiin the estate of Chadammi 
Lal. Mst. Parbati alone wan entitled 
neither to build the temple nor to endow 
the property. So far as the temple is 
concerned, Mst. Kishna Kuar claims pose 
session. She is entitled undoubtedly in the 
circumstances to possession of the site, 
She has intimated, however, thatshe has no 
intention of demolishing the temple; she 
wishes the temple to remain. She deposed 
in the course of her evidence : 

HI have never been tothe temple myself, I will 
maintain the temple, I wish to maintain it. It 
shall remain a temple of Madan Mobanji. I will 
divest it, however, of the Orchhi property and the 


shop for the present. I may or may not dedicate 
any property for the temple. It depends upon me.” 

In the deed of waqf of January 12, 1905, 
Mst. Parbati provided that her brother 
Ganeshi Lal shall manage the wagf pro- 
perty. No definite provision is made for 
the appointment of a mutwallt upon the 
death of Ganeshi Lal. In the deed, however; 
there is the following provision: 

“I docovenant that till my lifetime I shall be 
meeting the expenses of the said temple from the 
incomeof the property gifted and made 4 waqf 
of, under tha management of Lala Ganeshi Lal, my 
own brother. After me one who will be worthy in, 
the family of my father shall meet the expenses. 
So long as I, the executant, am alive, I shall under- 
stang the account of income and expenditure every 
year, Afterme one who will be worthy in the 
family of my father along with the pujarz of the 
temple shall understand the account. I or my 
representatives have no concern whatsoever with the 
property gifted and made a waqgf of.” 

Upon the death of Mst. Parbati in those 
circumstances the right to nominate 4 
manager of the temple and the wagf pro- 
perty devolved upon Mst. Kishna Kuar who 
inherited Mst. Parbati's entire interest in 
Ohadammi Lal’s estate. Ganeshi Lal who 
was appointed under the deed of wagf is 
dead and there is no provision inthe deed 


- 
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of waqf which entitles his sons Radha Ballab 
and Brij Kishore to assume the office of 
mutawallt and it is to be noted in this con- 
nection that Brij Kishore isa minor, This 
matter, however, is not one of very great 
importance. Mst. Kishna Kuar has surrens 
_ dered her interests in her husband’s estate 
to the respondent Girdhari Lal. Girdhari 
Lal has intimated during the hearing of this 
` appeal through Counsel that he has no ins 
tention of demolishing the temple, that he 
desires to maintain the temple and that 
further he intends to dedicate to it pro- 
perty with an annual income of Rs, 600. 
He indicates that he intends himself to 
assume the office of mutwalli. In view of 
the surrender by Mst, Kishna Kuar in his 
favour he is in our judgment entitleed to 
nominate the mutawalli of the temple, 
Ganeshi Lal having died. The interest of 
Mst. Kishna Kuar having devolved upon 
Girdhari Lal who is entitled to succed to 
Ohadammi Lal's estate as nearest revers 
sioner upon her death there is no necessity 
for atransfer of the decree in this suit in 
his favour, If the decree stands, he is en- 
titled to execute it as the heir of Chadammi 
Lal and the successor of Mst. Kishna Kuar, 
the original plaintiff. 

Upon a consideration of the evidence we 
hold that Chadammi Lal made no will. We 
further hold that Mst. Kishna Kuar gave no 
consent to the construction of the temple 
of Madan Mohanji or to the endowment of 
the property in suit. Upon the death of 
Mst. Parbati, therefore, Mst. Kishna Kuar 
was entitled to assume possession of the 
site of thetemple and of the property in 
suit. She has by a deed of relinquishment 
surrendered her entire interest in Ohadame- 
mi Lal’s estate in favour of Girdhari Lal 
who has been impleaded without objection 
as a respondent in the present appeal, By 
this deed of relinquishment, so far as the 
estate of Chadammi Lal is concerned, Mst. 
Kishha Kuar has completely and effectively 
effaced herself. So far as the property is 
concerned, the deed of relinquishment 
operates as civil death. The respondent 
Girdhari Lal therefore in these proceedings 
is entitled to maintain the claim which was 
advanced by Mst. Kishna Kuar for posses- 
sion of the property in suit. We find 
ourselves in complete agreement with the 
decision which has been arrived at by the 
learned Oivil Judge in the lower Appellate 
Court. The learned Judge has decreed the 
reliefs as prayed for. So far as the shop 
property and the zamindari property in 
Orchhi village are concerned, there is no 
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reason to alter his decree. So far as the 
temple is concerned, in view of the under- 
taking given by the respondent Girdharl Lal, 
we consider it expedient fo modify the 
order of the learned Judge. 

In the result, the appeal is dismissed. 
The order of the learned Civil Judge relate 


‘ing to the temple, however, is modified. In 


place of a decree for proprietary possession 
we grant a decree for possession as muta- 
walli and further a declaration that Girdhari 
Lal is entitled himself to assume the office 
of mutawallt or make a nomination thereto 
provided within three months he endows 
the temple with property to the value of 
Rs. 600 a year. Should Girdhari Lal fail 
within three months to implement his 
undertaking to endow the temple as afore 
aid the office of mutawalli will be filled by 
the District Judge. In case of any dispute 
as to the valueof the property endowed the 
the - District 
Judge for decision. We further declare 
that the defendants have no interest in the 
temple and have noright to interfere with 
the management thereof. The respondent 
Girdhari Lal is entitled to his costs, 


S, Appeal dismissed. 
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J UDGMENT-DEBTORS— RESPONDENTS 

Punjab Debtors’ Protection Act (II of 1936), s, 9— 
Protection under, who can get-~Whether should be 
agriculturist—Interpretation of statutes — Plain 
grammatical sense—‘‘ Loan", tf same thing aa 
“debt "—Khatris of Jhang District—Ancestral 
property in hands of subsequent helder, if protected 
—kes judicata—Fatiure to ratse plea based on s, 9, 
Punjab Debtors’ Protection Act (II of 1936), in 
application based on personal claim to attached 
property, whether debars judgment-debtor from rais- 
ang it subsequently —Execution proceedings—Differ- 
ent objections at different tumes—Question not raised 
or decided cannot be res judicata. 

A Court of law is not justified in going behind 
the plain wording of the Act and to speculate as 
to what the legislators intended to enact, A cardi- 
nal rule of the interpretation of statutes is that 
their words should be interpreted in their plain 
grammatical sense. The section always speaks for 
ltself unless it can be reasonably contended that 
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hih ere it means something else, [p. 654, 
col. 2. 

The opening part of s. 9, Punjab Debtors’ Pro- 
tection Act does not make it a condition precedent 
that the person, who seeks its benefit, ehould 
necessarily be an agriculturist. Any person, who 
can satisfy the Court that he is governed by cus- 
tom in the matter of succession, can avail himself 
of this protection, be he an agriculturist or not. 
[ibid.] 

The word ‘‘ loan” has not been used ins. 9 and 
cannot, in any circumstances, be considered as 
synonymous with the word “ debt," as used there- 
in. The expression “loan " was defined as it had 
been used inthe definition of “ money-lender ” and 
the word “ money-lender” appears only in s. 12 
and notin s. 9. Any discussion, therefore, on the 
ground of the profession of the original judgment- 
debtor or of the decree-holder is out of place in 
considering whether he is protected by s. 9. 

Among the Khatris of Jhang District, ancestral 
property in the hends of a subsequent holder is 
entitled to protection under s. 9, since they are 
presumed to follow custom in the matter of succes- 
sion. 


have been made a ground of attack depends on 
the facts of each case. Where matters are so dis- 
similar that their union might lead to confusion, it 
cannot be said that the alternative plea ought to 
have been raised in the previous suit or applica- 
tion. 156 Ind. Oas. 543 (7) and Kameshwar Pershad 
v. Raj Kumari Rattan (&), relied on. 

An application under s. 9 is inconsistent with 
the plea of the judgment-debtor that the property 
attached is his personal property. His failure, 
therefore, to raise the plea under s. 9 in an ap- 
plication based on personal claim does not debar 
him from raising the plea subsequently. 

A question never raised and never decided before 
cannot operate as res judicata. 

(Oase-law referred to.] 

In the course of the same execution proceedings 
a different objection can be raised ata different 
stage thereof. 169 Ind Cas, 997 (17), relied on, 


Ex. F. As. from the order of the Senior 
Sub- Judge, Jhang, dated May 2, 1938. 


Mr, Vishnu Datta, for the Appellant. 


Messrs. K. L. Kapur and Qabul Chand 
Mittal, for the Respondents. 


Judgment,—This judgment will dispose 
of Execation First Appeals Nos. 204 and 
336 of 1938. They have arisen in the fol- 
lowing circumstances: A mortgage decree 
wasobtained by the late Sir Ganga Ram 
against the late Mehta Bahadur Chand for 
a considerable amount of money. Both have 
died and the decree-holder is represented 
before me by a Trust Society and the judge 
mentedebtor by his sons, The mortgaged 
property was sold in due course but only a 
part of the decretal amount was thus realiz- 
ed. Proceedings under O. XXXIV, r. 6, 
Oivil P. C. then followed and a decree was 
made against the estate of the deceased 
judgment-debter in the hands of his sons. 
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Various abortive attempts were made by 
Sundar Lal to get rid of the attachment 


of the property in suit made at the instance , 


of the decree-holder prior to October 1, 
1936. In all those applications he claimed 
some of the property to be his but he 


never diligently prosecuted auy one of. 


them with the result that they were dise 
missed without any clear adjudication on 
the merits ofthe case. In the meantime, 
Act IT of 1936 was passsd and en October 
1, 1936, when his last application, based 
On his personal claims, was dismigsed, he 
presented the petition now before me 
claiming that the entire property attached 
was protected under s. 9 of Act IL of 1936. 


Objections on the part of the decree-holder 


were raised to this application mainly on 
the ground of res judicata and on the 
ground of the inapplicability of the Act to 
the judgment-debtor. The Senior Subor- 
dinate Judgein a judgment, which to say 
the least, is most unsatisfactory on other 
grounds, found both points against the 
decree-holder ; hence this appeal. 

I may say at once that the argument 
employed by the Senior Subordinate Judge 
in favour of the judgment-debtor in respect 
of the applicability of Act IT of 1936, is altos 
gether erroneous. Having held that he was 
not governed by custom, he could not grant 
him protection under the Act merely on the 
ground that he was an agriculturist. As I 
interpret s. 9, the question whether a person 
isan agriculturist or not, does not arise 
under the terms of the section, and the 
discussion on that part of the case therefore 
is altogether irrelevant. The material pore 
tion of that section reads as follows ; 

“When custom isthe rule of decision in regard to 
succession to immovable property, then notwith- 
standing any custom to the contrary, ancestral im- 
movable property in the hands of a subsequent 
holder shall not he liable in the execution of a 
decree or order of a QOourt relating to a debt in- 
curred by any of the predecessors-in-interest,'? 

It is obvious that the opening part of the 
section does not makeit a condition preces 
dent that the person, who seeks its bene 


fit, should necessarily be an agriculturist.. 


Any person, who can satisfy the Oourt that 
he is governed by custom in the matter of 
succession, can avail himself of this protec- 
tion, be he an agriculturist or not, It’ may 
be that the intention of the framers of the 
Act was to protect agriculturists alone but 
a Oourt of law is not justified in going 
behind the piain wording of the Act and to 
speculate as to what the legislators intend- 
ed to enact. 
pretation of statutes is that their words 


A cardinal rule of the inter- . 
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should be interpreted in their plain gramma- 
tical sense. The section always speaks for 
itself unless it can be reasonably contended 
that by implication it means something 
else. Oounsel for the decree-helder referred 
to the definition of “loan” in order to sup- 
port his contention that the present judg- 
ment-debtor was not contemplated by this 
section ; but in my View, that, too, is alto- 
gether irrelevant. The word “loan” has not 
been used in the section and cannot, in 
any circumstances, be considered as 
synonymous with the word “debt,” as used 
therein. The expression “loan” was defined 
as it had been used in the definition of 
“money-lender” and the word ‘‘money- 
lender” appears only ins. 12 and not in 
6.9, The factthat ‘loan’ may not carry 
the same meaning as “debt”—or, in other 
words, the fact that these two terms may 
be different—becomes clear if we refer to 
the Relief of Indebteduess Act which de- 
fines these two terms separately. Any dise 


cussion therefore on the ground of the proe: 


fession of the original judgment-debtor or 
of the decree-holder is out of place. 

The principal question therefore to deter- 
mine in connection with the applicability 
of this section is whether it has been estab- 
lished that the original judgmentedebtor 
followed custom in the matter of succession. 
In relation to this aspect of the casa, relie 
ance is placed on three Manuals of Custom- 
ary Law relating to the Jhang District, 
prepared “in 1880, 190409 and 1924-25. 
It is significant that at the time of the 
preparation of the first riwaji-t-am one 
of the persons sonsulted was Mehta Devi 
Dyal who was admittedly a paternal uncle 
of the original judgment-debtor ; and that 
at the time of the preparation of the second 
manual in 1904-05 the person consulted on 
behalf of this family was. Mehta Mutsaddi 
Mal, the father of the judgment-debtor, 
The documents placed on the record by tbe 
decree-holder himself relating to the year 
1880 unmistakably show that Khatris had 
adopted the custom of Syedsin the matter 
of succession’ and that where they did not 
adopt that custom, they had clearly stated 
that they were governed by their personal 
law like the Brahmins. Similar replies 
were given in 1904-05 and 1924-25. ‘This 
being so, it cannot be contended that the 
family of the judgment-debtor could not 
possibly be governed by custom. In Vaishnu 
Ditti v. Rameshri (1), their Lordships of 


(1) 10 L 86; 113 Ind. Oae, 1; AIR 1928 P0294; 
651 A 407; :9P L R 654; 55 ML J 746; 22L W 
908; 490 LJ 38; (1929) M W N S(P O} 
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the Privy Council applied rules of Oustom- 
ary Law to Aroras residing in the town of 
Peshawar. In Basant Singh v. Brij Raj 
Saran Singh (2), at p. 508, their Lordships 
of the Privy Council, referring to a previ- 
ous judgment of their own reported in 
Ram Kishore y. Jai Narain (3), observed 
that even noneagriculturists could be gove 
erned by custom. That several Hindu 
tribes of the Jhang District have been held 
by the Ohief Court and this Court to be 
governed by Customary Law, is apparent 
from authorities like Ganga Ram v. Asa 
Nand (4) relating to Khatris, Mohan Lal 
v, Devt Das 5), relating to Trikha Brahmins 
and Jugal Das v.Jasodan Bai (6), relat- 
ing to Aroras, The onus therefore clearly 
shifted on to the other side to disprove 
that the family of the judgment-debtor 
was guverned by Oustomary Law in the 
matter of succession. The decree-holder 
has signally failed to prove that the family 
of the judgment-debtor is governed by 
Hindu Law and the presumption therefore 
arising in favour of the judgment-debtor 
on the basis of the entries in the Manuals 
of Customary Law in his favour stands 
unrebutted. Besides, he has led positive 
evidence to show that he is governed by 
Customary Law and his witnesses have 
referred to certain instances to which sup- 
port hiscontention. In these circumstances, 
it cannot but be held that the rule of decis 
sion in the matter of succession in the case 
of this family is custom and not Hindu 
Law. This being so, as I have already 
stated, the fact that the original judgment- 
debtor was a lawyeror had indulged in 
speculative business cr had acquired | other 
property from professional income, is immas 
terial. I hold therefore that the judgments 
debtor can avail himself of the protection 
afforded by Act IL of 1936. ‘The property 
now in dispute being admittedly ancestral, 
cannot, therefore, be attached in execution 
of any decree against the original judge 
ment-debtor, 

It was strenuously contended, however, 
that even if this protection was available 

(2) 57 A494 at p.508; 156 Ind, Cas, 864; A I R 
1935 P O 132: 62 I A 180; 8 RPO 4; (1935)O0 W 
N 759; (1935) M W N 768; (1935) A L J 847; 39 
OWN 1057; 69 ML J 225; 42 L W 231; 37 Bom, 
LR 805; 37 PLR 614 (P 0). 

(3) 49 0120; 64 Ind, Cas. 782; A I R 1922 PC 
2.48 I A403;17 N LR 163; 15 L W 144; (1922) 
M W N 125; 30 ML T 144; 42M L J 80;,20 OW 
N 881; 20 A L J 857 (P QO), 

(4) 93 P R 1892, 

5) 43 P R 1899, 

AN, 9 L 110; 103 Ind. Cas, 170; ATR 1928 Lah, 
212, 
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to the: judgment-debtor, he could not take 
advantage of it inasmuch ashe had failed 
to raise this point inthe petitions submit- 
ted by him prior to October 1, 1936. Here 
also I am not inclined to agree wiih the 
decreerholder. This plea would, in my view, 
have been inconsistent with the personal 
claims that he had been putting forward 
before and would have created confusion in 
the record. The question whether in such 
circumstances an alternative plea ought to 
be raised or not has been discussed at Jength 
ina case reported in Abdul Wahab v. 
Mustafa Khan (7), to which I was a party 
and [am not convinced that this case 
stands on a different footing. My attention 
has been drawn to various authorities of 
this Court and of the other Courts in India, 
in which it has been stated that alterna- 
tive pleas ought to be raised on the firet 
possible occasion; but with all respect I 
consider that each case depends on its own 
circumstances. As remarked by their Lord- 
ships of the Privy Council in Kameswar 
Pershad v. Raj Kumari Rattan Koer (8), - 

‘that it ‘might’ have been made a ground of attack 
is clear. That it ‘ought’ to have been, appears to 
their Lordships, to depend upon the particular 
facts of each case, Where matters are so dissimilar 


that their union might lead to confusion, the con- 
struction of the word ‘ought’ would become impor- 


tant." 


As Llock at the question, it does not lie 
in the mouth of a person who claims the 
property as his own to contend at the same 
“time that it is not his and to waste his own 
time as well as the time of the Oourt in 
enunciating as to what would happen if the 
property was not his.. The principle laid 
down in Prabhu Dayal v, Dewat Ram (9), 
Firm Nanak Chand Ramji Das v. Ibrahim 
(10), Punjab National Bank, Ltd. v. Sham- 
sher Singh (11), Mungul Pershad Dichit v. 
Grija Kant Lahiri (12), Raja of Ramnad v. 
Velusami Tevar (13), Madan Gopal v. 
Jaswant Rai (14), Kidar Nath v. Taj 


7) AIR 1935 Lah. 753; 156 Ind. Oas. 543; 8 R 
Li, 
019; 19 I A234; 6 Sar. 241 (P O). 

9 18 L 869: 155 Ind. Oas. 286; À IR 1935 Lah. 
200; 35 P L R 429; 7 R L677. 

(o) AIR 1937 Lab. 112; 174 Ind. Oas, 965; 40 P 

-10 R L 646. 
Ba I R 1936. Lah. 696; 166 Ind. Cas. 391; 38 P 
LR 936; 9 R-L 369. - 

(iz) 8 O51; 81.4 123; 11 OLR 118; 4Sar, 248 
anes A I R1921 PO 23; 59Ind. Cas, 880; 481 A 
45: 19 A L J 168;40 ML J 197; 13 LW 260; 
(i921) MW N 51; 33 O L J 218; 25 O WN. 581; 23 
Bom. L R701; 29 ML T 345(P O). 

(14) A IR 1933 Lah, 697; 144 Ind, Oas. 488; 34 
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Muhammad Khan (15) and Ved Kaur v. 
Baikishen Das (16), so far as'it goes, is, 
if I may say so with all respect, correct 
but in my view, it does not apply to the 
facts of the present case. Further, in the 
course of the same execution proceedings 
a different objection can be raised at a 
different stage thereof: see Aley Rasul 
v. Balkishan (17). Jt is also obvious that 
a question never raised and never decided 
before cannot operate as res judicata: 
see adhe Shiam v., Shyam Lal (18), 
Gokulchand Ram Gopal v. Laxminarayan 
(19) and Mohammad Din v. Hirda Ram (20). 


There is also another aspect of looking at ° 


the case. Prior to the passing of Act II of 
1936, several judgments of this Court, Daim 
Shah v. Wir Bhan (21), among others, had 
ruled that amale proprietor of the Jhang 
District could not avail himself of the 
principle enunciated in Jagdip Singh V. 
Narain Singh (22). The judgment-debtor 
therefore was excusable if he did not 
Claim the benefit of that decision in the pre= 
vious stages of the execution proceedings, 
The passing of the Act, however, changed 
the position and on this ground, too, he 
would not be debarred from taking advant= 
age of the Act when it came to his 
knowledge. I am therefore of the view that 
the judgment-debtor was competent to raise 
this objection at thestage at which it was 
raised and that he was not barred by the 
principle of res judicata. ‘I accordingly 
accept Appeal No. 333 of 1988 and dismiss 
Appeal No. 204 of 1938 though on ‘different 
grounds, In the result, the property now 
under attachment will be released. There 
will, however, be no order as to Costs. 


D. Order accordingly. 


(15) 15 L 208; 144 Ind, Oas. 259; A I R 1933 Lah, 
3; 34 P L R 685; Ind, Rul, (1933) Lah. 428. 

(16) 14 L 409; 141 Ind. Oas. 577; A I R 1933 Lah, 
594; 34 P LR 528; Ind, Rul, (1933) Lah, 150. ` 

(17) A IR 1937 All. 416; 169 Ind, Oas. 997; (1937) 
A LJ 482; 1937 A L R 613; 10 RA 92, 

(18) A-I R 1933 All, 922; 147 Ind. Oas. 743; 6R A 


557. ; 
te A IR 1933 Nag. 287; 150 Ind. Oas, 685; 7 R N 
19. l i 
(20) A I R 1935 Lah, 912; 160 Ind, Oas, 749; 8R L 
583. 
~(21) AIR 1930 Lah, 1058; 128 Ind, Oas. 318; 31 P 
L R655; Ind. Rul, (1931) Lah. 46. 


(22) 4 P R 1913; 15 Ind, Oas. 866; 173 P L R 
1912. 


4 


1 


1940 


BOMBAY HIGH COURT 
Suit No. 1816 of 1933 
February 16, 1939 
KANIA, J. 

DAMJI HIRJI—PLAINTIFF 


: versus . 
MAHOMEDALLI ESSABHOY AND OTHRRS 


— DEFENDANTS 

Letters Patent (Bombay), cl.12—Hundis in form of 
pro-notes signed outside Bombay by firm and then 
sent to iteclerk in Bombay — Olerk delivering them to 
paycesin Bombay and payees endorsing them tn 
favour of plaintiff in Bombay —Oause of action held 
arose in Bombay—Promissory note—Contract between 
Parties, when arises, 

The defendants owned ginning factories and presses 
at different places in the Bombay Presidency. None 
of them was in Bombay itself. The defendants had 
rented a room in Bombay in the name of the firm. 
For the purpose of carrying on their business 
defendants borrowed money on hundis. Interest on 
the loans taken by the defendant firm was paid in 
Bombay and at the room rented a clerk maintained 
books of account in which the loans, interest and 
repayments were duly entered. Some goods and parts 
of machinery were purchased by the clerk in Bombay 
under the defendants’ instructions. The hundss 
which werein the form of promissory notes were 
signed outside Bombay. After the signatures were 
made the hundis weresent to the defendants’ Mehta 
at Bombay andthat Mehta delivered the hundis to 
the payees in Bombay. Thereafter the hundis were 
endorsed by the payees in favour of the plaintiff at 
his residence in Bombay : 

Held, that the whole cause of action had arisen in 
Bombay within the jurisdiction of the Bombay High 
Court. Framji Kavasji v. Hormasji Kavasji (|), dis- 
tinguished. {p. 687, col. 2.) 

[Case-law referred to.] 

A person may sign a promissory note ora negotiable 
instrument in his own house and keep it there with- 
out incurring any obligation to any one at all, When 
such a document is tenderd to the payee and accepted 
by him, there arises a contract between the parties. 
The signature ona negotiable instrument becomes 
necessary because of the provisions of s. 4, Negotiable 
Instruments Act. It is only a preparation, It does 
not amount to an offer, and therefore does not become 
any partof the contract. [p 659, cols. 1 & 2.) 


Messrs. N. H. Bhagvati and H. B. Sonpal, 
for the Plaintiff. 


Messrs. Mureban J. Mistree and P. P. 
Khambata, for the Defendants. 


Judgment.—Plaintiff, who as an en- 
dorsee of eight hundis drawn by the defene 
dants on different parties is their holder, 
has filed this suit to recover the amount of 
the hundis from the defendants. In the 
written statement several defences were 
suggested, At the hearing, Mr. Mistree 
for the defendants has given up all except 
that of jurisdiction. In para. 5 of the 
plaint it is alleged that the hundis were 
passed in Bombay, the moneys due there- 
under are payable in Bombay, and the 
whole cause of action has arisen in Bombay. 
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No leave under cl, 12, Letters Patent, has 
been obtained from the Oourt, The facts, 
admitted by the parties and proved, show 
that the defendants own ginning factories 
and presses at different places in the 
Bombay Presidency. None of them is in 
Bombay itself. The defendants have rented 
aroom at Nagdevi Street in Bombayin the 
name of the firm. When the partners of the 
defendant firm come to Bombay they stay 
in that room off and on, For the Purpose 
of carrying on their business defendants 
borrow money on hundis. Some of the 
hundis are negotiated through Messrs. Bha- 
vanidas & Oo., who are well-known hundi 
brokers. Interest on the loans taken by 
the defendant firm is paid in Bombay and 
at the room rented in the Nagdevi Street a 


_Clerk maintains books of account in which 


the loans, interest and repayments are duly 
entered. Four envelops with the printed 
address of the defendant firm were produced 
and admitted to be used by the defen- 
dant firm in the usual course of business. 
One of them has the name of the defen- 
dant firm and the address of Nagdevi 
Street only on it, The plaintiff contends 
that these facts establish that the defen- 
dants are carrying on businessin Bombay. 

The defendant firm had raised money on 
eight hundis which were drawn on Jung 23, 
1936. On the top of each ig written, 
“Bombay, June 23, 1936". When the 
hundis fell due, six parties agreed to renew 
the same. Two not having so agreed were 
paid off by money raised on two hun dis 
given to two other parties. On each of the 
eight hundis thus issued the words, “Boms 
bay, July 21, 1937" are written at the top. 
The hundis were signed cutside Bombay, 
at Dharangaon. After the Signatures were 
made the hundis were sent to the defend» 
dants’ Metha at Nagdevi Street, and that 
Mehta delivered the hundis to the payoes 
in Bombay. Thereafter the hundis were 
endorsed by the payees in favour of 
the plaintiff at his residence in Bombay. 
On these facts, the plaintiff contends that 
the whole cause of action has arisen in 
Bombay within the jurisdiction of this 
Court and the issue must be found against 
the defendants. 

In support of their contention that the 
defendants do not carry on business in 
Bombay they rely on the decision in 
Framji Kavasji v. Hormassi Kavasji (1) 
at p. 224. In that case the defendant, who 
was residing at Peshawar, carried On busi» 
ness aS a general merchant at Sialkot 

(1) 1 BH OR 220 at p 224, 
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Nowshera, Gwalior, Delhi, and other places. 
He had a retail shop at each of those places 
where he sold European goods. He had 
kept a man in Bombay who made some local 
purchases and received goods imported 
from Europe and forwarded them to the 
defendant at his different shops. The evi- 
dence in that case establisbed that no 
sales whatsoever took place in Bombay. 
The Court under the circumstances came to 
the conclusion that a sale was an essential 
part of the defendants’ business, because 
it was on asale that he earned a profit. It 
was therefore held that the existence of an 
agent in Bombay with the limited power 
mentioned above did not make the defen- 
dant one who carried on business in 
Bombay. 

In my opinion the facts of the present 
case gomuch beyond that. For the defen- 
dants’ business in this case they want 
finance, they want articles and parts of 
machinery. It is admitted that some goods 
(e. g., hessian, cloth, iron hoops, etc), and 
parts of machinery were purchased by the 
clerk in Bombay under the defendants’ 
instructions. The loans taken were for the 
business of the defendants and without that 
it would not he possible to carry on that 
business at all. Borrowing was thus an 
essential element in the defendants’ busi- 
ness, The existence of an office room 
rented in their own name, employment of 
a clerk to keep regular books of account 
in respect of the borrowings of the firm in 
addition to the purchases made by the 
defendants through their man here, esta- 
blish facts which make the defendant firm 
one which carries on business within the 
jurisdiction of this Court, The contention 
of the defendants on this point must there- 
fore fail. 

Even ifa different view were taken, the 
second contention of the plaintiff, in my 
opinion, is also good. _ The hundis in the 
present case are in the form of promissory 
notes payable after a certain number of 
days. By putting signature on a note the 
same does not become a contract. As 
clearly provided in s.46, Negotiable Instru- 
ments Act, a promissory note is complete 
when the signed document, according to the 
form prescribed by s. 4 of the Act, is 
delivered to the payee. In the present case 
the signatures on the promissory notes were 
made at Dharangaon but the same were 
sent to the defendants’ clerk in Bombay. 
Till then there existed no contract between 
the defendants and the payees mentioned 
in the notes. The defendants’ clerk in 
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Bombay went to the payees’ shops and 
handed over the promissory notes to the 
payees. When the: payees received and 
accepted the promissory notes, there arose 
contracts between the parties. The words 
“Bombay July 21, 1937” on the top of each 
note are also important. In the absence 
of sufficient ground to disregard it, that 
statement may be relied upon to show that 
the parties intended and made the contract 
contained inthe note in Bombay. It was 
not necessary for the parties to name the 
place where the contract was made or any 
place in the note at all. They however deli- 
berately chose to name the place, and 
therefore it is permissible and proper to 
hold that the parties agreed that the cone ` 
tract was made in Bombay. 

In support of their contention the defen- 
dants relied on Rampurtab Samruthroy V. 
Premsukh Chandamal (2). It was there 
held that in suits upon hundis drawn oute 
side the jurisdiction upon drawees within 
jurisdiction part of the cause of action arose. 
Within jurisdiction and leave under cl. 12 
of the Letters Patent was necessary in such 
suits. This is found in the head-note. On 
looking at the facts it is clear that the 
hundis were drawn from Sihore upon the 
plaintiff in Bombay in favour of several 
individuals and firms in Bombay, and tha 
plaintiff, at the request of the defendant. 
made to them in Bombay and on the defen= 
dant’s account, paid the several hundis in 
Bombay. Telang,J. in deciding the case, 
first of all took the view that according 
to the oral evidence the contract between 
parties in respect of the Sihore business. 
took place at Indore, and the transaction 
in respect of which the suit was brought. 
was enteredintoin pursuance of that con- 
tract, Therefore, if the contract and the 
breach of it together constituted a cause of 
action, the whole cause of action did not. 
arise within the jurisdiction of the Oourt, 
Apart from that evidence and dealing with 
the case as if it was a suit by drawees 
against the drawers, it was pointed out that 
the hundis were sent. from Sihore to Bom- 
bay and leave under cl. 12 of the Letters 
Patent was obtained, The learned Judge 
considered the facts similar to those in 
Sichel v. Borch (3), I shall presently consi 
der that case in detail. As the hundis 
were from Sihore, the whole cause of action 
was not considered as having arisen in 
Bombay. The facts are materially different 

(2) 15 B 93. 


(3) (1864) 33 L J Ex.179;2H & O 954; 10 Jur. (N8) 
107; 9 L T 657; 12 W R346, 
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in the present case as 
pointed out. 

In Sichel v. Boreh (3), the facts were 
these: Defendant. a merchant resident in 
Norway and not a British subject, drew in 

orway his bill of exchange at four months’ 
sight to the order of himself. It wae headed 
“Dremmond," the place where he lived. It 
was addressed to Messrs. O. Kirkup & Oo. 
payable in London. The defendant en- 
dorsed the note in Norway in the following 
terms: “Order Messrs. Henry Dresser & 
Oo. value in account Jacob Borch (defen- 
dant)” and sent it in post with a letter 
written to Dresser & Oo. London. Dresser 
& Oo. endorsed it to the plaintifis 
in London for value. The plaintiffs 
filed the suit in London against the defend- 
ant. It was successfully urged on behalf 
of the defendant that the whole cauce of 
action had not arisen within the jurisdiction 
of the London Court. Pollock, O. B. in 
delivering the judgment Observed as 
follows (p. 180*) : 


“The cause of action here is the contract and the 
breach of the contract; and it is not because the 
breach of the contract was in this country that the 
cause of action is within the jurisdiction. We must 
consider the contract which gives rise to the breach. 

e contract, strictly speaking, is neither in N orway 
nor in this country. The contract, so far as one of 
the parties is concerned, is no doubt in England: but 
the contract, sofar as the either party is concerned, 
isin Norway ;and therefore the contract is not in 
the one place or the other.” 


Martin, B. was of the opinion that the 
contract was in Norway although the breach 
of it was in London. The decision brings out 
clearly the distinction between the signing 
of a promissory note and delivering it to 
the payee. The observations of Pollock, 
©. B. appear to be based on the view that 
when the defendant signed the note (made 
out in his own favour), endorsed it and 
posted it, the contract so far as he was 
concerned, arose in Norway, while so far 
as Messrs. Henry Dresser & Oo. were 
concerned, it was in London. Martin, B. 
appeared to have'taken the view that as 
the note was made out in favour of the 
defendant himself, when he made the ene 
dorsement he is deemed to have received it 
asa payee, and the transaction thus resulted 
in acontract which was made wholly in 
Norway. The decision emphasizes the fact 
that the contract arose on the delivery of a 
properly signed negotiable instrument and 
not before. A person may sign a pro» 
missory note or a negotiable instrument in 
his own house and keep it there without 
incurring any obligation to any one at all. 

*Page of (1864) 33 L J Ex.—[Ed]. 


I have already 
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When sucha document is tendered to the 
Payee and accepted by him, there arises g 
contract between the parties. The signature 
on a negotiable instrument becomes necese 
sary because of the provisions of s. 4, Negoti- 
able Instruments Act. It is only a prepar- 
tion. It does not amount to an offer, and 
therefore does not become any part of the 
contract. 

The point is made clear and emphasized 
in Chapman v. Cottrell (4), at p. 187. There 
the defendant, a British subject resident in 
Florence, signed two promissory notes in 
Florence as the joint and several maker 
with his brother in London, whom he sent. 
them by post. His brother then also signed 
them and delivered them in London to 
the payees. It was held that the cause of 
action arose when the notes were delivered 
to the payee in London and the defendants 
could therefore be sued in London. In the 
judgment Martin, B. cited with approval 
the following observations of Bayley, J., in 
Coz v. Troy (5), at p. 478 : 

“se... I have no difficulty in saying, ‘from principles 
of common sense that it is not the mere act of writ- 
ing on the bill, but the making ofa communication 
of what is so written, that binds the acceptor,” 


In India also there are authorities to 
support this view. In Winter v Found (6), 
a note was dated at Madras, but in fact 
was signed at Secunderabad. Jt - was 
delivered to the plaintiff at Madras. The 
Court held that the cause of action arose 
in Madras, because the defendant signed 
it a8 a note made at Madras, and, secondly 
the delivery of the note to the Plaintiff 
took place at Madras, which delivery was 
necessary to complete his title. In Meenakshi 
Ginning and Pressing Co, v. Myle Sreeramulu 
Naidu (7), the importance of a statement 
a8 tothe place where the note was made 
was noticed. There, a promissory note 
drawn on behalf of the company was heade 
ed Bellari. It was signed by the secretarieg 
and treasurers and dated at Bellari, The 
note was then sent to another place where 
the agents countersigned it and affixed 
their seal to it. It was then posted and 
addressed to the payee at Madras who 
received it there. A suit was filed on the 
note at Bellari, In giving judgment it was 
observed as follows (p, 21* E 

“f... a statement of the place of execution is, of 
course not essential to the validity ofa negotiable 

(4) (1865) 34 LJ Ex. 186 at p187;3H & O 865: 11 
Jur. (N s) 530;12 LT 706; 13 W R843, 
ian (1822) 5 B & Ald, 474 atp478; 1D&R 38:24 RR 


(6) 1M HOR 202, 


(7) 28 M 19, 
“Page of 28 M.—{Ed]. 
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promissory note, nor are the parties precluded from 
dating the note at a place different from that at 
which it. is actually made, if, for any purposes 
of theirs, they consider it necessary to do s0. 
Where therefore a negotiable note .....is dated with 
reference to a specified place and the justice of 
the case does not necessitate a different conclu- 
sion, the partiesshould be presumed to have agreed 
to that place being taken to be the place of the 
contract.” 

As I have pointed out in the present 
case, the parties have put “Bombay” on the 
top of each note and dated it. The defen- 
dants also relied on Roghoonath Misser v. 
Gobindnarain (8}. In that case a hundi 
drawn in Benaras on the drawers’ firm in 
Bombay in favour of a firm which carried 
on business at Mirzapur and Calcutta was 
endorsed at Caleutta by the payee to a 
firm at Oalcutta and dishonoured by the 
drawers’ firm at Bombay. After obtaining 
leave under cl, 12 of the Letters Patent, a 
suit was brought in the Calcutta High 
Court by the endorsee to recover the 
amount of the hundi. It was held that the 
Court had jurisdiction because the ens 
dorsement in favour of the plaintiff took 
place in Calcutta,and that was part of the 
cause of action. The only - contention 
urged was that no part of the cause of 
action arose within the jurisdiction of the 
Oourt, and the learned Judge rejected 
that contention. It does not appear to be 
urged thatthe whole cause of action had 
arisen within jurisdiction, and there was 
no occasion for the Court to consider that 
aspect of the case. The facts further do 
not show whether the hundi was delivered 
to the payee at Mirzapur or Oalcutta, The 
facts only show that the payee, who was 
carrying on business at both places, made 
the endorsement in favour of the plaintiff 
at Calcutta. Iam unable to consider that 
decision as going against the principles 
summarized above. 

Under the circumstances in the present 
ease, asthe note was delivered by the 
defendant firm tə the payeesin Bombay, 
and the endorsements in favour of the 
plaintiff having taken place in Bombay, 
the whole cause of action arose in Bombay. 
The issue must therefore be answered in 
the affirmativs. There will therefore be a 
. decree for the -plaintiff against the defend- 

ants for Rs. 27,000 with interest thereon 
at six’ per cent. from March 18, 1938 till 


judgment. Costs and interest on judgment 
at six per cent, © 
Be Sutt decreed, 


(8) 22 O 451, 
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NAGPUR HIGH COURT 
Criminal Revision No. 304 of 1939 
November 7, 1939 

Nryoal, J. 
NATAU SINGH AND OTHERS—ÅCOUSBD— 
APPLICANTS 
VETSUS 


EMPEROR— OpPosItTE PARTY 
Penal Code (Act XLV of 1860), s. 361, Explanation 
—‘Lawfully entrusted’ and “lawful guardian”, 
meanings of — Entrustment, tf can be presumed from 
course of conduct—Parents of girl held lawful guar- 
dians and accused guilty under s. 361 — Criminal 
Code (Act V of 1898), s. 342—Scope 


The reasonable and proper construction of the 
Explanation to s. 361, I. P. O., should be to regard 
the expression “lawfully entrusted” as signifying that 
the care and custody of a minor should have arisen 
in some lawful manner so astoshow as if the per- 
son having the custody of the minor had been entrust- 
ed with the care and custody of the minor. The 
entrustment may be by a legal guardian; it maybe 
written, oral, express or implied. Inthe absence of a 
legal guardian the entrustment may be presumed 
from the course of conduct if the person actually 
taking upon himself the duties of the care or 
custody of @ minor. Quardianship connotes main- 
tenance, protection and control of a minor. The 
word used in the explanation is “lawful” and that 
must be distinguished from the term “legal”. A 
guardian may be lawfal without being a legal 
guardian. The expression “lawful guardian" must be 
liberally construed. The Empress v. Pemantle (4), 
relied on. 49 Ind. Oas, 481 (2) and 169 Ind. Cas. 48 
(3), referred to. {p. 662, col. 2.) 

A girl of 14 years who was married atthe age of 
3 and had lost her husband before attaining puberty 
was living with her mother and putative father. All 
the time she was living with her parents. According 
tothe custom a married girl could not leave her 
parents’ house before attaining puberty and the 
husband was not entitled to her custody until she 
attained maturity. The father-in-law of the girl 
never cared to exercise his right and was not willing 
to undertake the responsibility of a guardian. The 
girl was kidnapped by the accused while thus living 
with her parents : 

Held, that the parents never lost their guardianship 
as the girl did not attain puberty and even if they 
hadlost it by her marriage, that was revived in 
consequence of the failure of the father-in-law to take 
up the responsibility of a guardian. At all events 
the father-in-law must be deemed to have “entrusted” 
the guardianship to the parentsas was clear from his 
course of conduct, The accuset was, therefore, guilty 
under s. 361, (p. 663, col. 1.} 

Section 342, Criminal P. O., does not come into 
operation when additional evidence is taken under 
8, 428, 112 Ind. Cas. 60 (9), relied on, [p. 663 col. 2.} 


Or. R. App, of an order of the Court of 
the Sessions Judge, Akola, dated July 3), 
1933. 


Mr. T. J. Kedar, for the Applicants, 
Mr. W. R. Puranik, Advocate General, 
for the Orown. 


Order.—The Nathusingh, 


applicants 


` Dama end Bhulabai were. tried .on the 


This 


1940 


charge of kidnapping a minor girl from 
lawful guardianship, Nathusingh for the 
substantive offence andthe other two for 
abetment thereof. All of them were found 
guilty and Nathusingh was sentenced 
to undergo rigorous imprisonment for nine 
months, Dama to undergo rigorous im» 
prisonment for four months and Bhulabai 
was released on probation of good conduct 
under s. 562 (1), Criminal P. O. Their 
appeals failed and they have moved this 
Court in revision. 

The girl] Jaiwanti was 14 years and 4 
months of age when she was enticed away 
by the applicants. She was the daughter 
of Baina andSadu who lived together as 
man and wife without their relation being 
hallowed by marriage. The girl was 
therefore the illegitimate daughter whose 
legal guardian would be her mother if not 
her father. She had been married to one 
Pundia when she was an infant of three 
years and had the misfortune of losing 
her husband befcre she attained puberty. 
Except that she was occasionally going 
to stay in herhusband’s family she con- 
tinued to stay as before her marriage with 
her mother and her putative father Sadu. 
Man was an agricultural servant 
of the applicant Nathusingh, The girl 
Jaiwanti and her mother also worked 
as agricultural labourers on his farm, 
Nathusingh seduced the girl and was 
cohabiting with her without the know- 
ledge of her parents. As she was on the 
verge of puberty the parents thought of 
getting the girl remarried. There was 
apparently some difference of opinion bet- 
ween the parents asto the prospective son- 
in-law. It was while the negotiations 
for marriage were in progress that Nathue 
singh enticed the girl away from her 
parents’ house on the evaning of February 
10, 1939, and moved her from place to 
place with the help of the other applicants 
and once sent her away as far as Seoni in 
O. P. Nathusingh was shrewd enough to 
write out a report, Ex. P-7 tosay that the 
girl had attained majority and sent it to 
the Police when she was made to leave 
the village in a tonga. On enquiry by 
the head constable who turned up to 
verify the report Nathusingh confirmed 
it by saying that the girl was a major. 

An attempt was made here to demolish 
the convictions. The plea of the defence 
that the girl had been removed from her 
house with the express or tacit consent of 
her mother was overruled in view of the 
testimony of the mother Baina (P. W. 
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No. 4). On tbe strength of Major Robert 
Stuart Wauchope v. Emperor (1) it is argued 
that the explanation given by the accused 
should have been accepted in view of the 
circumstances that there was a disagree- 
ment between the parents as to the selec- 
tion of the bridegroom, and that the mother 
was inclined to break off the match 
arranged by the father of the girl. This 
explanation cannot stand in the face of 
the clear and unequivocal statement made 
by the mother that she never consented 
tothe girl being taken away from her 
house and that it was all done without 
her knowledge. That statement of the 
mother has been believed by the two Courts 
below in view of the other evidence on 
record. 

The question of law which has been 
argued here goes to the root of the case. 
If the applicants succeed on this point 
the convictions must be set aside and 
their acquittal ordered. The point is: 
whether the girl was under lawful guardiane 
ship of either Sadu her putative father, 
or Baina her mother, when she was enticed 
away from her house. It is argued that as 
she was a widow her lawful guardian 
was her father-in-law, and that in the 
absence of specific evidence that he had 
entrusted her guardianship to her parents, 
they would not be her lawful guardians. 
Reliance is mainly placed on a case 
reported in Kesar v. Emnevor (2) for the 
proposition that the word “entrusted” 
occurring in the explanation appended to 
s. 361, I, P. O. means giving, handing over 
or confiding of something by one person 
to another so as to involve necessarily 
three persons; the person imposing the 
confidence or trust, the person in whom 
the trust is imposed and the person con» 
stituting the subject-matter ofthe trust. 
It is contended that a declaration of trust 
by the girl’s father-in-law handing her 
over or confiding her to the care and 
custody of Sadu or her mother was essential 
on the true construction of the explanation 
to s. 361. 

The support which this case gives to the 
applicants is more apparent than real, 
In the first instance the facts of this case 
are quite different from those in the pre- 
sent case. In the cited case the kidnapped 
girl Masudia was in no way related to 
Chhote Begum, Masudia’s mother was a 

(1) 61 O 168; 146 Ind, Cas, 767; A I R 1933 Cal. 800; 
(1933) Or. Oas. 1375 (2); 35 Or. L J 156;6 R O 257; 58 
NE 344 49 In Oas. 481; (1919) Pat, 33: 20 — 
Onis 161, i 
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servant in the employ of Chhote Begum. 
When she died in her service Masudia was 
an infant l years old. Masudia, when 
she grewin years, began to work as a 
servant with Chhote Begum. Atkinson, J. 
who was disposedto put a very restricted 
construction on the word “entrusted” himself 
conceded at p. 89* that neither the declara- 
tion of trust itself nor its acceptance need 
be necessarily in writing. In his opinion 
it was sufficient if the declaration was 
verbally made and given, orif it arises 
from a course of conduct consistent only 
with the existence of such an antecedent 
declaration and accepted verbally or by 
necessary implication from the conduct of 
the party so entrusted with the duty 
imposed. Thus itis clear that although 
the expression “lawfully entrusted” pre- 
supposes a declaration of trust, that dec- 
laration may be oral or such as is infer- 
rable from a course of conduct. Manuk, J. 
who was a party to the Bench was of opinion 
that “entrustment” contemplated by the 
explanation tos. 361 could be inferred in 
the absence of proof of an express declara- 
tion written or oral from well-defined and 
consistent course of conduct governing 
relations of a person alleged to be the 
lawful guardian of the minor. It is per- 
tinent to observe that the narrow interpre- 
tation put upon the word “entrusted” by 
Atkinson, J., did not commend itself toa 
later Bench of the same Court as is 
evident from Samarendra Kumar Chak- 
ravarty v. Emperor (3). 

The explanation appended tos. 361 runs 
as follcws: The words “lawful guardian” 
in this section include any person lawfully 
entrusted with care or custody of such 
minor person. The wording no doubt 
differs from the wording of s. 55 of the 
English Statute 24 and 25 Vic. ch. 100, which 
Tuns as follows: - 

“Whoever shall unlawfully take or cause to be 
taken any unmarried girl, being under the age 
of 16 years, out of the possession and against the 
will of her father or mother or any other person 


havingthe lawful care or charge of her shall be 
guilty of a misdemeanour." 


The terms of the English Statute appear 
to be wider than those of the explanation 
to s. 361, but the intent and scope of 
signification of either do not appear to 
materially differ. The use of the adjective 
“lawful” in the English Statute is signifi- 
cant to show that the care or charge must 


(3) 15 Pat, 817; 169 Ind. Cas, 48; A I R 1937 Pat. 263: 
= 526; 38 Or. L J 673;3 B R 514: 18 P LT 


“Solos eS 
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have alawful origin, That is precisely 


what appears tome to be the meaning of. 


“lawfully entrusted with care or custody.” 
The care or custody may arise by an 
express act or declaration of a person 
who is the natural or legal guardian and 
in their absence may arise from a person 
voluntarily assuming the duty and ob- 
ligation of taking care and custody of any 
minor, Any narrower interpretation of 
the explanation tos, 361 would lead to 
somewhat strange and capricious results. 
No Superintendent or Director of an ors 
phanage would have any remedy left 
against persons enticing away the minor 
orphans in their charge and an orphanage 
would become a kidnappers’ paradise. The 
reasonable and proper construction should 
be to regard the expression “lawfully 
entrusted” as signifying that the care and 
custody of a minor should have arisen 
in some lawful manner so as to show as if 
the person having the custody of the minor 
had been entrusted with the care and 
custody of the minor. The entrustment 
may be by alegal guardian; it may be 
written, oral, express or implied. In the 
absence cf a legal guardian the entrust- 
ment may be presumed from the course of 
conduct if the person actually taking upon 
himself the duties of the care or custody 
of a minor. Guardianship connotes maine 
tenance, protection and control of a 
minor, The word used in the explanation 
is “lawful” and that must be distinguished 
from the term “legal”. A guardian may 
be lawful without being a legal guardian. 
As was held in The Empress v. Pemantle 
(4) the expression “lawful guardian” must 
be liberally construed. 

But all this discussion is somewhat 
academic on the view I take of the personal 
law applying tothe case in the special 
circumstances of this case. The girl was 
no doubt married but the marriage was 
only technical. Her father-in-law Kesheo 
who was examined as witness No,1 for 
the Oourt says that she had been married 
when she was 3 years’ old and that she 
had been always living with her parents 
except at intervals when she used to go to 
his place on festive occasions. 
not attained puberty when her husband 
died, and she was living with her parents 
at the time of her husband's death and she 
continued to live there subsequent to it. 
The father-in-law never brought her to his 
place after her husband died. That is 


also the testimony of Sadu her putative 
(4) 80 971, 


She had. 


A 


1940 
father. It also emerges from Sadu's evi- 
dence that according to custom a married 
girl does not leave her parents’ house 
before she attains puberty. That is un- 
doubtedlv a well-recognised custom among 
the Hindus. In Arumuga Mudah v. 
Viraraghava Mudali (5) it was recognised 
that the husband was not entitled to the 
actual custody of his wife untilshe attained 
maturity. In that case it was held that the 
parents had the preferential right to the 
custody of their minor married daughter. 
In the present case there being no tie of 
wedlock between her parents she would be 
deemed tobe under the guardianship of 
her mother : see Venkamma v. Savitramma 
(6). It hasalso been held that when 
father is known he has the preferential 
right: see Prem Kuer v. Banarsi Das (7). 
It is therefore incontestable that, as parents, 
Sadu and Baina were the guardians of the 
minor. Butitis urged that they lost their 
guardianship on the minor’s marriage and 
that the guardianship once lost cannot be 
revived. This isa proposition which does 
not appear to have commended itself to the 
ancient Hindu jurist Narada, whose text 
runs thus : 

“When the husband is deceased, hiskin are the 
guardians of his childless widow. In the disposal 
of the property and care ofherself as well as in her 
maintenance they have full power. But if the 
husband's family be extinct, or contain no male, 
or be helpless,the kin of her own father are the 


guardians of the widow, ifthere be no relations of 
her husband within the degree of sapinda.” 


This text is quoted in Khudiram Mookere 
jee v. Bonwari Lal Roy (8). In the present 
case the father-in-law of the minor is alive 
but admittedly he never cared to exercise 
his right, presumably becauee the girl had 
not attained puberty and her son died 
before that event. As he was not willing 
toundertake responsibility of a guardian 
he would be deemed to be “helpless” 
within the meaning of that word in Narada’s 
text cited above. It must therefore be 
held thatthe parents never lost their 
guardianship asthegirl did not attain 
puberty and even if they had lost it by 
her marriage, that was revived in con- 
sequence of the failure of the father-in-law 
to take up the responsibility of a guardian. 
At all events the father-in-law must be 
deemed to have “entrusted” the guardian- 
‘ship tothe parents as is clear from his 
course of conduct. On this view the 


(5) 24 M 255. 

(6) 12 M 67. i 

(7) 15 L 630; 156 Ind. Oas. 87; A I R 1934 Lah. 1003; 
35 P L R 677; 7 R L 859. 

(8) 16 O 584 at p 586, 


TRIBHUWAN BAHADUR SINGH vV. BAIS NATH (OUDH) 


663 


parents would bethe guardians even on 
the narrow interpretation of the word 
“entrustment” which commended itself to 
Atkinson, J. in Kesar v. Emperor (2). 

There is now left outstanding a minor 
point for consideration. The Appellate 
Court had felt a difficulty in deciding the 
appeal in the absence of a finding that the 
girl was entrusted to the care of her 
parents by the girl's father-in-law. It 
therefore directed the trial Magistrate to 
examine the father and the father-in-law 
of the girl under s. 428, Criminal P. O. It 
is urged that the accused persons should 
have been given the opportunity of adduc- 
ing further evidence in rebuttal and that 
they should have been examined under 
s. 342, Oriminal P.O. It was open to the 
accused to adduce additional evidence 
but he did not choose to do so. Section 
342, Criminal P. O., does not come into 
operation when additional evidence is 
taken under s. 428, Oriminal P. 0O.: see 
Narayan Keshav v. Emperor (9). 

I affirm the conviction and I see no 
reason to interfere with the sentences. 
The application is dismissed. The appli- 
cants Nathusingh and Dama will surren- 


der to the District Magistrate and serve 
their respective sentences. 
8. Application dismissed, 


(9) 52 B 699; 112 Ind. Oas. 60; 30 Bom. L R651; A I 
R 1928 Bom, 200; 29 Or, L J 972. 





OUDH CHIEF COURT 
Sscond Civil Appeal No. 393 of 1937 
January 29, 1940 
Z1a-UL Hasan, J. 
Thakur TRIBHUWAN BAHADUR SINGH 
—PLAINTIFF—APPELLANT 
versus 


BAIJ NATH—DEFENDANT—RASPONDENT 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
as. 3, 33—Decree under 8. 33—Instalments unders., 3, 
if can be granted—Civil Procedure Code (Act V of 
1908), O. XX,r. 11 (1)—Decree under s. 33 — Appeal 
under s. 96, Civil Procedure Code (Act V of 1908)— 
Maintainability. 

A decree passed in favourof the defendant toa 
suit for accounts under s. 33 of the Agri. Relief 
Act can be made payable by instalments under 
s. 3 of the Act. Even if it be granted thats. 3 of 
the Agri. Relief Act, is not applicable to the decree 
in question, instalments can be granted under the 
ordinary law as contained in O. XX, r. 11 (1), 
Civil P. O., and the fact that the plaintiff is an 
agriculturist isa sufficient reason to proceed under 
this provision of the law. 

Suite under the U. P. Agri. Relief Act are tried by 
the ordinary Civil Courtsand unless there is a specific 
provision in any part of the Act with regard to 
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appeals, the question must be governed by the 
ordinary law as contained in the Civil P.O. In the 
case of a suit under s. 33 of the Agri. Relief Act, an 
appeal would lie under s. 96 of the Civil P. O., against 
a decree passed in the guit, to the District Judge. 


164 Ind, Cas, 684 (1), 175 Ind. Cas. 50 (2) and 179 Ind. 


Cas, 247 (3), relied on. 


S. O. A, against an order of the District 
T of Rae Bareli, dated September 13, 


Mr. H. Husain, for the Appellant, 
Mr. H. N. Das, for the Respondent. 


Judgment.—This is a plaintifi’s second 
appeal against a decree of the learned 
District Judge of Rae Bareli in a suit 
brought under s. 33 of the U. P. Agri. 
Relief Act. 

The appellant filed a suit for accounts 
under s. 33 of the Agri. Relief Act 
and under subes. 2 of s. 33 the 
creditor-defendant applied for a decree 
being passed in his favour. When the 
Court was going to pass a decree in 
favour of the defendant, the plaintiff 
prayed that the decree might be made 
payable by instalments. The irial Sourt 
rejected this prayer as it was of opinion 
that sœ 3 of the Agri. Relief Act, 
under which he could make the decree 
payable by instalments, does not apply 
to a decree under s. 33 of the Act. The 
plaintiff appealed against the order refusing 
instalments but the learned District Judge 
dismissed the appeal. He did not decide 
the question whether a decree passed 
under s. 33 of the Agri. Relief Act 
could be made payable by instalments 
under s. 3 cf the Act as he thought that 
the point was immaterial. He was of 
opinion that the order of the trial. Court 
was not appealable because s, 3 of the 
Act does not provide for an appeal as 
s. 5 does. The plaintiff has brought this 
second appel and the points for decision 
are— 

(1) Whether a decree passed in favour 
of the defendant to a suit for accounts 
under s, 33 of the Agri. Relief Act can 
be made payable by instalments under 
s. 3 of the Act, and 

(2) Whether an order under s. 3 refusing 
to grant instalments is appealable or 
not. 

I am of opinion that both the points 
must be decided in favour of the appel- 
lant. 

As regards the first point, the learned 
Munsif has relied on the first two lines 


— e 
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of s. 33 (2) which run as follows :— 

‘In such suit the Court shall follow the 
visions of Chap. IV of this Act and the 
sione ofthe Usurious Loans Act, 1918." 

He has argued that in dealing with a 
suit under g. 33 the Court should take 
into consideration the provisions of Chap. IV; 
of the Act and of the Usurious Loans 
Act only, but that as s. 3 of the Act is 
in Chap. II of the Act, it cannot be fol- 
lowed in a suit unders. 33. Both Chap, IV 
of the Act and the Usurious Loans Act 
deal with the rate at which interest is to 
be allowed and have nothing to do with 
the question of instalments, but it is not 
to my mind good logic to argue that 
because nothing has been said in s. 33 
as to the grant of instalments, the pro- 
visions of the Act relating to them can- 
not be followed in a suit under that 
section. The wording of s. 3 (1) is wide 
enough to cover all “decrees for money” 
and when there is no specific provision 
excluding the application of s. 3 to suits 
under s. 33, there is no reason to exclude 
decrees passed under s. 33 from the pur 
view of s. 3. Moreover, even if it be 
granted for a moment that s. 3 of the 
Agri. Relief Act was not applicable. 
to the decree in question, instalments 
could be granted under the ordinary law 


pro- 
provi- 


as contained in O. XX, r. 11 (1), Civil. 
P. O. which runs as follows :— 
“ Where and in so far as a decree is for the: 


payment of money, the Court may, for any suffici- 
ent reason at the time of passing the decree order 
that payment of the amount decreed shall be post- 
poned or shall be made by instalments with or 
without interest, notwithstanding anything con- 
tained in the contract under which the money is’ 
payable,” : 

and the fact that the plaintiff was an 
agriculturist was to my mind a sufficient 
reason to proceed under this provision of. 


the law. 


In holding that because there is no 


Specific provision for an appeal in s. 3 
of the Agri. Relief Act, no 
lay to bim against the trial Oourt’s order 
under that section, the learned District 
Judge appears to me to have committed 
an error similar to that in which the 
learned trial Court had fallen. Suits under 
the Agri, Relief Act are tried by the 
oridnary Oivil Courts and unless there 
18 a specific provision in any part of the 
Act with regard to appeals, the question 
must be governed by the ordinary law as 
contained in the Oivil P. C. Section 33 
of the Agri. Relief Act, too, does not 
make any provisicn in the matter of 
appeals yet in Mahadeo Prasad v. Lal 


appeal . 


A 
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Bakhsh Singh, (1936 O. W. N., 740) (1) 
it was held in the case of a suit under 
8. 33 of the Agri. Relief Act, that 
an appeal would lie under s. 96 of the 
Civil P. O.. against a decree passed in the 
suit, tothe District Judge. 

In the course of the judgment it was 
paid :— 

“ The reason for no express provision being made 
for appeals against decrees passed under this 
section seems to have been that it was assumed 
that the decrees would be appealable under the 
general provisions of the Oivil P. O. Section 96 
of the Oivil P. O., lays down that save where other- 
“wise expressly provided in the body of this Oode 
or by any other law forthe time being in force, 
an appeal shall lie from every decree passed by 
any Court exercising original jurisdiction to the 
Court authorized to hear appeals from the deci- 
sions of such Court. Admittedly there ig no pro- 
vision in the Agri. Relief Act prohibiting appeals 
against decrees under s, 33 of that Act. We are, 
therefore, of opinion that the present appeals are 
maintainable under s. 96 of the Oivil P. Q.” 

In the case of Ram Narain v. Chandrika 
Prasad, (1938 O. W. N., 535) (2) it was 
remarked at p 538* :— 

“The act (Agri. Relief Act) does not provide for 
the creation of any special Oourts as does the 
Encum. Estates Act and s. 2 (5) defines ‘Court’ as 
a Oivil Court so that it is the ordinary jurisdic- 
tion which deals with matters under the Agri. Re- 
lief Act.” 

In the case of Sundar Lal v. Kaushi Ram, 
(A. I. R. 1939 AI.. 31) (3) though the ques- 
tion was not specifically raised, yet an appeal 
was entertained in a suit under s, 33 of the 
Agri. Relief Act though there is no 
provision in that section with regard to 
appeal. 

I am therefore of cpinion that the learned 
District Judge was in error in thinking 
that because there is no provision in e. 3 
of the Agri. Relief Act with regard 
to appeals, no appeal lies against an order 
passed under that section. 

The appeal is decreed. with costs and 
the case remanded to the lower Appellate 
Court for being restored to its original 
number in the register of Appeals and 
heard and decided in the light of the 
above remarks. 


D. Order accordingly. 


(1) 1936 O W N 740; 164 Ind. Oas. 684; 1936 O L 
R 498;9 RO 91; 1936 RD 398 AIR 1937 Oudh 12, 

{2) 1938 O W N 535; 175 Ind. Cas. 50; 10 R O 307; 
1938 O L R 259; A IR 1938 Oudh 156; 1938 R D 567; 
14 Luck 49. 

(3) A I R 1939 All. 31; 179 ind. Cas. 247; (1938) A L 
J 976; 1938 R D 833: 11 R A 367. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 615 of 1935 
October 4, 1939 
TquaL AHMAD, d. 

Seth OHUNNI LAL—PLAINTIFF— APPELLANT 


veTSUS 
RAM PRASAD AND OTHERS— DEFENDANTS 
— RESPONDENTS 
Agra Pre-emption Act (XI of 1922), s. 11—Appli- 
cability—Original owner regaining property by 


exercising right of re-purchase—Right of pre- 
emption, if accrues. ; 
Section 11, Agra Pre-emption Act is applicable 


only to cases of volantary sales and not to trans- 
fers effected in pursuance of an agreement entered 
into by a vendee to re-transfer the property to the 
original owner within a certain time. In other 
words a right of pre-emption does not accrue on the 
original owner regaining his property by exercising 
the right of re-purchase. 

S. O. A. from the decision of the Second 
Civil Judge, Saharanpur, dated January 
24, 1938. 


Mr. G. S. Pathak, for the Appellant. 
Mr. D. Sanyal, for the Respondents. 


Judgment.—This is an appeal by 
Chunni Lal, an unsuccessful plaintiff in a 
pre-emption suit. The property in dispute 
was originally situated in Khewat No. 1 
of mahal Kewal Ram and belonged to one 
Babu Ram who sold the same to Misri 
Lal, brother of Ohunni Lal, on April 27, 
for a sum of Rs. 600. On the same date, 
viz. on April 27, Misri Lal executed a 
deed of agreement in favour of Babu Ram 
agreeing toresell the property to Babu Ram. 
on payment of Rs. €00 within five years. 
On April 23, 1935, Misri Lal sold the pro- 
perty in dispute to Ram Prasad, the own 
brother of Babu Ram, for an ostensible 
consideration of Rs. 672. Chunni Lal then 
filed the suitgiving rise to the present 
appeal to pre-empt the sale in favour of 
Ram Prasad. It appears that both Ohunni 
Lal and Ram Prasad were co-sharers in 
Khewat No. l in which the property in dis- 
pute was situated, but Chunni Lal maine 
tained that ashe was a brother of Misri 
Lal vendor he had a preferential right of 
purchase as against Ram Prasad in view 
of the provisions of s. 12 (3), Agra Pree 
emption Act, During the pendency of the 
guit in the trial Court, Babu Ram exercised 
the option of re-purchase given to him by 
the agreement of April 27, 1934 and it is. 
a matter of admission that he re-purchased 
the property from Ram Prasad before the 
suit was decided by the trial Court. It is 
also common ground that before the insti- 
tution of the suit proceedings for partition. 
of mahal Kewal Ram were initiated in the- 
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Revenue Court and during the pendency 
‘of the suitin the trial Court, the partition 
was concluded and as a result of that 
partition Khewat No 1 was split up into 
four kKhewats and the share originally 
owned by Ram Prasad in Khewat No, 1 
and the share purchased by Ram Prasad, 
from Misri Lal fell in Khewat No. 1/2 
whereas the share of Chunni Lal plaintiff- 
appellant, fell in Khewat No. I/l. Ram 
Prasad contested the suit on the allegation 
that as in consequence of the partition the 
share originally owned by him in Khewat, 
No. Land tkheshare in dispute appertained to 
one and thasame khewat, viz, Khewat No. 1/2, 
and the plaintiff was not a cc-sharer in 
that khewat the plaintiff's suit was not 
maintainable. In other words, Ram Prasad 
maintained that he being a eo-sharer in 
the same sub-division of the mahalin which 
the pre-empted property was situated 
‘came within class 2 of the pre-emptors 
laid down by s.12(1), Agra Pre-emption 
Act, and the plaintiff came within class 
.3 of pre-emptors, and as such the plaintiff 
had not a preferential right of purchase 
as against him. This contention of Ram 
Prasad was given effect to by both the 
Courts below and the plaintiff's suit was 
‘dismissed by those Courts. The Courts 
below based their decision on the provi- 
‘sions of s. 19 of the Act which inter alia 
provides that . ) 

“no decree shall be passed in favour of any person 


unlees he has subsisting right of pre-emption at 
tthe time of the decres.....cessesersesee. 


In appeal before me the decrees of the 
Courts below are assailed on the ground that 
as during ‘the pendency of the suit the pro 
perty in dispute was re-purchased by Babu 
Ram the plaintiff's claim for pre-emption 
‘ought to have been decreed inasmuch as on 
the date of the re-purchase Babu Ram was 
a total stranger to the mahal. In my judg- 
ment thereis no force in this contention. 
In the first place the plaintiff’s claim was 
to pre-empt the sale in favour of Ram 
Prasad and not topre-empt the re-purchase 
made by Babu Ram. Further the right of 
pre-emption recognized by the Agra Pre- 
emption Act does not, in my judgment, 
accrue on the exercise of the right of re- 
purchase exercised by the original owner. 
Section ll. of the Act is exhaustive of the 
eases in which the right of pre-emption 
accrues and that section is confined in its 
Operation to cases where “a co-sharer or 
petty proprietor sells any proprietary inter- 
est in land...” The right of repurchase 
exercised by Babu Ram was not tanta- 
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mount to the sale of the property within 
the meaning of s. 11. The essence of the 
transactions entered into by Babu Ram 
and Misri Lal on April 27, 1934, was that 
the property in dispute was transferred 
to Misri Lal subject to the condition that 
Misri Lal will be under a contractual 
obligation to re-transfer the property to 


Babu Ram, the original owner, provided, 


Babu Ram paid the agreed amount within 
the stipulated period, Section 11, is in my 
judgment applicable only to cases of voluns 


tary sales and not to transfers effected in. 


pursuance of an agreement entered into by 
a vendee to re-transfer the property to the 
original owner within a certain time. In 


other words a right of pre-emption doas 


not accrue on the original owner regaining 
his property by exercising the right of ree 
purchase as was done by Babu Ram in the 
present case. 

The matter can be looked at in another 
way. Misri Lal was under a contractual 
obligation to reconvey the property to Babu 
Ram provided the latter exercised the right 
of re-purchase given to him by the agrees 
ment of April 27, 1934. The purchase made 
by Ram Prasad from Misri Lal was there- 
fore subject to the right of re-purchase 


vested in Babu Ram. The right of pre - 


emption is a right of substitution for the 
buyer and even if Ohunni Lal had obtained 
a decree for preemption as against Ram 
Prasad the decree obtained by him could 
not adversely affect the right of Babu Ram 
to re-purchase the property. In other words, 
the right of pre-emption exercised by 
Chunni Lal would have been subject to 
the right of Babu Ram to re-purchase the 
property within five years, Babu Ram’s 
right of re-purchase was therefore a paras 
mount right and superior to the right of pre- 
emption exercised by Ohunni Lal. It would 
therefore have been open to Babu Ram to 
exercise the right of re-purchase even 


though Chunni Lal had got possession of . 


the property by exercising the right of pre» 
emption. That being so, Chunni Lal's 
right of pre-emption was subordinate to 
the right of Babu Ram to re-purchase the 
property and as such Ohunni Lal could 
not exercise the right of pre-emption on 
the re-purchase made by Babu Ram. Ohunni 
Lal’s suit was therefore rightly dismissed 
by the Oourts below and- I dismiss this 
appeal with costs, 
D. Appeal dismissed. 


— 
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OUDH CHIEF COURT 
Civil Revision Application No. 133 of 1938 
January 30, 1940 
Zia-U0L HASAN AND YORKE, JJ. 
SHEO NARAIN— PLAINTIFR-—APPLIOANT 
veTsus 

LAOCHHMAN PRASAD—Dgrenpant— 
OPPOSITES Party. 

Civil Procedure Code (Act V of 1908), 38.151, 152— 
Application of inherent powers — Matter falling 
under s. 152 — Power under 8.151, if can be used— 
Judge deciding case coming to conclusion that error 
was not dueto accidental slip but largely due to 
negligence of parties — High Court, if can correct 
error. 

Asregards the application of s, 151, the applica- 
tion of the inherent powers of the Court isa matter 
very much within the discretion of the Court to be 
exercised on judicial grounds, but prima facie it 
would be hard to say that if the matter really fell 
within the scope of s, 152, a Court could possibly be 
justified in correcting under its inherent powers a 
defect which it was declining to correct under the 
provisions of s. 152. [p 669, col. 1.] 

Where a responsible Judge who has decided a case 
in a long and careful judgment, says thatif there is 
an error, the error is oot one which arises from an 
accidental slip or omission, und where the High 
Court itself is able to see that if it has arisen at all, 
it is largely due to the neyligenceof the parties, it 
would not be proper for the High Court to say that 
this is a case of an error arising from an accidental 
slip or omission, and justifying an amendment not 
only of the decree but also of the judgment. Similarly 
this is not a matter for the exercise of the inherent 
power of the Oourt. [p. 689, col. 2.] 

{Oase-law distinguished.] 


C. R. App. of the order of the Civil Judge 
of Mohanlalganj, Lucknow, dated Septem- 
ber 27, 1938. 


Messrs. Ghulam Hasan and D. P. Khare, 
for the Applicant. 


Messrs, H. Hasan and Balram Krishna, 
for the Opposite Party. 


Order.—This is an application in revi- 
sicn under ss, 115 and 151 of the Civil 
P.O. against the order of the Civil Judge, 
Mohanlalganj, Lucknow, holding that the 
matter which was before him could not 
be decided by an application made under 
ss. 151 and 152 of the Civil P. C. inasmuch 
as this was not aclerical or arithmetical 
mistake or an error arising from an 
accidental slip or omission, nor was it a 
matter for the exercise of the inherent 
powers of the Court. 

This rather curious application has arisen 
out of a suit for dissolution of partner- 
ship. The defendant Lachhman Prasad of 
the present suit had been in partnership 
with Sita Ram and Ghirrao in a lime kiln 
at Talkatora, That business came to an 
end in 1931 and was dissolved by means of 
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an award, Ex. A-5, dated July 30, 1931, 
as a result of which Lachhman Prasad 
became owner of the entire assets of the 
old firm in lieu of a cash payment of 
Rs. 10,770. Subsequently Lachhman 
Prasad took the present applicant Sheo 
Narain as a partner and these two persons 
continued the business of producing lime. 
On December 13, 1935, Sbeo Narain ine 
stituted a suit for dissolution of the part- 
nership and for the taking of accounts. He 
appended to his plaint a list A of pro- 
perties described as partnership properties. 
Item No. 1 of these related to karkhana 
(factory) with land, Item No. 3 related to 
72 shops, Item No.5 totwo engines with 
belts and Item No. 8 toland for digging 
kankar. Lachhman Prasad in due course 
filed a written statement in which ke 
claimed that he had become sole owner of 
the property of Sita Ram Gbhirrao, In 
para. 21 he said thatthe 72 shops were 
built out of joint funds of himself and his 
brother, and that the plaintiff had nothing 
to do with them, that is they were not 
partnership properties, On April 15, 1936, 
as appears from the proceedings of that 
date, the defendant's Counsel admitted that 
“the property mentioned in the list attached 
to the plaint except the shops shown in 
Item No. 3is the property of the partner- 
ship business.” What was meant by this 
statement is not very clear as further on 
Counsel stated: “The plaintiff had joined 
the defendant as a partner, The parties 
are sharers tothe extent of one-half each 
in the profits and loss of the business” 
The defendant's case was in fact that the 
only share which the plaintiff had in the 
business was by contribution of capital and 
share in profit and loss. At this stage four 


issues were framed, of which Issue No. 1 was, 
“Whether the assets of the old firm of Ghirrao, 
Sita Ram, and the defendant formed part cf the 
assets of the partnership business of the parties ?” 
Issue No. 3, 
“Whether the shops mentioned in Item No. 3 of 
the list attached with the plaint are the assets of 
the partnership ?" 


The parties made further statements from 
time to time resulting in amendments of 
the issues. They then went to evidence but 
on March 12, 1937, Issue No. 3 was amend» 
ed to run as follows: 

“Whether the property mentioned as Items Nos. 1 
to 3 and 8 of amended list A attached to the plaint 
constitutes assets of the partnership ?” 

On the same date the parties admitted 
that Ex. A-5 included all the assets owned 
by the old firm Lachhman Sita Ram 
Ghirrao, that Item No, 4 did not form the 
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asset of the old firm, that the engine of 
Item No. 1 and one of the two engines of 
Item No. 5 are new and are not the assets of 
the old firm. Item No, 6 is not asset of the 
old firm. All the ingredients of Item No. 7 
are entirely new, that is to say. are not 
assets of the old firm. One of the engines 
of Item No. 5 isan asset of the old firm. 
These admissions amounted more or less to 
saying that new items were not assets of the 
old firm, but that the cld items were assets 
of tbe old firm. This statement was made 
while the case was before Mr. G. S. Misra, 
Tbe case finally came up before Mr P. K. 
Kaul who took evidence only subsequent 
to that of P. W. No. 5, He pronounced 
judgment on June 3, 1937. On the first 
issue, he keld that the assets of the old firm 
of Ghirrao Sita Ram and the defendant did 
not form part of the assets of the partner- 
ship business of the parties. On the crucial 
Issue No. 3, he remarked at p. 27. 

“There is no reference in Ex. A-5 to the tin 
sheets mentioned in Item No. 2 of the list. This 


mast be regarded therefore as the assets of the 
present partnership.” 


Presumably he based this conclusion 
merely on the ground that they were new 
in the sense of being subsequent to Ex. A-5. 
At p. 31 he ssid: 


ide erties in order to form partnership property 
mus 
must be acquired for the partnership.” 


Applying this criterion, he held that the 
shops which were the subject-matter of 
this Issue were nct the property of the 
partnership, and on this issue, he stated his 
finding as follows: 

“I hold accordingly that except for the tin sheets 
mentioned in Item No. 2 of the list attached to the 
plaint none of the items referred to in{the issue under 
discussion, (that is, Items Nos. 1, 2,3 and 8) “form 
part ofthe assets of the partnership for the dissolu- 
tion of which this suit was brought.” 

In the event, he pronounced. a preliminary 
decree, gave directions as to the manner 
in which accounts should be taken and in 
regard to the propeity, his order was 

“of the property said to form part of the part- 
nership assets, items other than those dealt with in 
the discussion Of Issue No. 3 shall be deemed to be 
partnership property in which each party is entitled 
to a half share.” 


The words of this part of his order were 
repeated in the decree which is completely 
in accordance with the operative order. 

No appeal or application in review was 
ever made against this judgment and 
decree of June 3, 1937. On July 22, 1938, 
the application which has given rise to the 
present appeal was made to the Givil 
Judge who, as it happened, was the same 
learned Judge who had pronounced the 


SHEO NARAIN Vv. LAOHHMAN PRASAD (OUDH) 


e purchased out of partnership funds or it. 


186 10 


judgment and decree. The application 
related solely tothe three engines said to 
have belonged to the partnership and 
mentioned in the proceedings of March 12, 
1937. The contention put forward was that 
inasmuch as the parties had stated that 
the engine of Item No. 1 was new and one 
of the engines of Item No. 5 was new and 
the other old and an asset of the old firm 
Lachbman Prasad Sita Ram, and inasmuch 
as the Court had obviously treated new 
acquisitions as the assets of the firm 
Lachhman Prasad Sheo Narain, it must have 
been merely by accidental slip or omission 
that the Court had excluded the engine of 
Item Ne. 1 (karkhana) from the list of part- 
nership property and held that Item No. 1 
as a whole was not the property of the 
present partnership. It was not said, but 
might also have been said, that the theory 
of mistake was supported by the fact that 
under the operative order of the Court and 
the decision on Issue No. 3 both engines of 
Item No. 5 were to be treated as property 
of the present partnership, whereas exe 
hypothesi the old engine of Item No. 5, 
having been the property of the old partner- 
ship, could not be an asset of the present 
partnership. It was prayed that the judge. 
ment and decree be amended under the- 
provisions of ss. 151 and 152 of the Oivil 
P. O., so as to mention that the engine of 
Item No, 1 of the list attached to the plaint 
be deemed to be the partnership property. 

The learned Civil Judge who was in the 
best possible position to say whether the 
alleged error was due to a clercial or 
arithmetical mistake or toan error arising 
from an accidental slip or omission, men- 
tioned the ground on which the amendment 
was sought, namely that 

“apparently by an oversight the Court did not 
refer to the pleadings dated March 12, 1937, and did 
not specifically mention that the engine of Item 
No.1 was to be deemed the partnership property 
of the parties as admitted by the parties, vide pro- 
ceedings dated March 12, 1937." 

He went on tosay that he had carefully 
considered these pleadings and heard 
Counsel, and he remarked that although the 
admission of March 12, 1937, wasin the form 
in which it has been stated already, it was 
contended that the admission that the engine 
of Item No. 1 was new did not amount to an 
admission that “the engine of Item No. 1” 
formed part of the assets of the new partnere 
ship. These pleadings had not been recorded 
before Mr. Kaul himself and he was not 
prepared to decide what the correct inter- 
pretation of them was. He, however, held | 
that the matter was not one which could 
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be decided by an application under as, 151 
and 152, 

He was of course the person best 
qualified to say whether there had been 
any clerical or arithmetical mistake or any 
error arising from an accidental slip or 
omission. As regards the application of 
s. 151, the application of the inherent 
powers of the Oourt is a matter very 
much within the discretion of the Court to 
be exercised on judicial grounds, but prima 
facie it would be hard to say that if the 
matter really fell within the scope of s, 152, 
a Court could possibly be justified in cor- 
recting under its inherent powers a defect 
which it was declining to correct under the 
provisions of s. 152. 


Learned Oounsel’for the applicant has 
relied on a series of rulings forthe pro- 
position that a judgment or decree which 
is not in accordance with the intention of 
the Judge as inferable from the con- 
tents or general drift of the judgment can 
be amended under the provisions of s. 152. 
Reference was made to Tribent Singh v. 
Mohammmac. Musharraf Alt Dr. (8 
O. W. N. 1121) (1) and Parsottam Das Seth 
v. Mohammad Hamid Mirza Beg (90. W. 
N. 633) (2), but neither of these are cases in 
the least bit comparable to the present case. 
The same is true of Musaddi Lal v. Dal 
Chand (1930 O. W.N., 471) (3) and Puttu 
Lal Maharaj v. Sripal Singh (1936 O. W. N., 
1229) (4), which is a simple case of an 
undoubtedly accidental omission. Learned 
Counsel also referred to Raghuraj Singh 
Thakur v. Hari Kishan Das R. B, Lala (1938 
O. W. N. 331) (5) for the proposition that a 
Court has power under its revisional juris- 
diction to amend adecree so asto make 
it conform with the judgment and it is 
neither necessary nor Convenient to send 
back the case to the lower Court for amend- 
ment of the decree. Before however any 
question of this kind arises, it has to be 
decided whether it can be said that the 
case is onein which we should differ from 
the view taken by the learned Civil Judge. 

Learned Counsel for the opposite party 
Lachhman Prasad relies on the same line of 

(I) 8 O W N 1121; 134 Ind. Oas. 1009; Ind, Rul. 
(1931) Oudh 417; AIR 1931 Oudh 422, 


(2)9 O W N 633; 139 Ind. Oas. 367; Ind. Rul. (1932) 
Oudh 362; A I R 1932 Oudh 291. 


67. 
OW N 1229; 165 Ind. Oas. 799; 1936 O L 
R 698 (2); 9 R O 263; A I R 1937 Oudh 191. 
OW N 331; 173 Ind. Oas. 865; 10 RO 231; 
1938 OL R 143; 1938 R D 405 (2); AI R 1938 Oudh 
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argument which was adopted in the lower 
Court. He contends that the admissions 
of March 12, 1937, were not conclusive on 
the question whether the new engines forme 
ed partof the assets of the new partner- 
ship. He pointed out that it could not in 
any case be said that the decree was not 
in agreement with the judgment. The 
decision which would have to be arrived 
at would be that the operative part of the 
judgment was notin uccordance with the 
decisions on the individual issues and the 
ultimate decision was not in accordance with 
the intention of the Judge, It is, however, 
clear that the ultimate decision, right or 
wrong (and its correctness has never been 
disputed by the filing of an appeal) was in 
accordance with the intentions of the 
Judge, except in so far as related to the 
engine of Item No. 5 in reference to which 
the defendant himself had failed to get 
an issue framed. In so far asthe same 
suggestion could be made in regard to the 
engine of Item No.1, the karkhana, the 
plaintiff himself had failed to get an issue 
framed in respect of this item, and had 
allowed it toremain lumped withthe kare 
khana which had admittedly been the 
property of the old partnership. 

Learned Counsel contends that so far as 
Ss. 152 is concerned, the matter is concluded 
finally by the statement contained in the 
lower Court's judgment that this is not a 
clerical or arithmetical mistake or an error 
arising from an accidental slip or omission. 
In our opinion, where a responsible Judge 
who has decided a case in a long and 
careful judgment, such as we find in the 
present case, says that if there is ar error, 
the error is notone which arises from an 
accidental slip or omission, and where we are 
ourselves able to see that if it has arisen at 
all, itis largely due to the negligence of 
the parties, it would not be proper for us to 
say that this is a case of an error arising 
from an accidental slip or omission, and 
justifying an amendment not only of the 
decree but also of the judgment. Similarly 
we must agree with the learned Civil Judge 
when he expressed the view that this was 
not a matter for the exercise of the inherent 
power of the Court. In the first place the 
matter was by no means free from doubt. 
In the second place, if there was any de- 
fect in the judgment, it was due to defects 
in the pleading of their case by the parties. 

There is one other point about the present 
matter which appears to us to be a reason 
for declining to exercise any inherent 
powers and interfere in revision even if 
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we thought the case to be a suitable one for 
the purpose. It is stated in para. 7 of 
the reply to this application on behalf of 
the defendant Lachhman Prasad, 

“Tn fact this defendant purchased the engine out 
of his own funds. It was not purchased out of the 
funds of partnership, but because its purchase 
stands entered in the account books, so the plaintiff 
wants to derive benefit therefrom about which the 
decision has been given against the plaintiff.” 

The accounts of the parties are to be 
taken in due course from the account books 
of the partnership, If the purchase of this 
engine appears in the account books and 
those books show that -the engine was pur- 
chased from the funds of the partnership, 
then, inasmuch as the defendant Lachhman 
Prasad ‘claims the engine as his own and 
purchased by him, he will be liable to be 
debited with the entire cost of the engine 
and the plaintiff will not bea loseras his 
share inthe settlement of accounts would 
be proportionately increased, 

We are of opinion that if the present 
applicant was dissatisied with the judg- 
ment and decree of the lower Court in the 
present case in the way in which he now 
says that he is dissatistied, it was his duty 
to have filed an appeal and to have got 
those points decided clearly inthis favour 
which were left obscure or undecided. We 
agree with the learned Civil Judge that this 
was not a case for the application of s. 152 
or of 8.151. We hold that this is not a 
case in which the Court below has erred by 
failing to exercise a jurisdiction vested in 
it and by not amending the decree as pray- 
ed. The Oourt recognised that it had 
jurisdiction in certain cases but after full 
consideration of the facts it rightly refused 
to exercise that jurisdiction inthe present 
case. There is no force in the present 
application which accordingly fails and is 
dismissed with costs. 


D. Application dismissed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 359 of 1938 
July 11, 1939 
GRUER, J. 
JAKIUDDIN AND otfagRs—APPLIOCANTS— 
— PLAINTIFFS 
VETSUS 
VITHOBA AND ANOTEBR—DEPENDANTS 
— OPPOSITR PARTY 
Partnership Act (IK of 1932), s. 69—Suit disposed 
of for non-registration of firm—Firm registered 
during pendency of appeal — Proceedings, if can be 
validated and decree passed by Appellate Court—Con- 
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tract of partnership, if can be implied—Minor—Con- 
tract—Guardian, powers of. 

Where the firm has been registered when the suit 
is pending the suit may be legally proceeded from 
the date of registration unless there is a bar of 
limitation. But when the suit is disposed of before 
the registration is carried out, the proceedings can- 
not be validated and the Appellate Oourt cannot 
look into the merits and pass a decree even if regis- 
tration is effected during the appeal. 

[Case-law referred to.] 

The contract of partnership may be implied and 
need not be expressed. 

The minors are themselves incapable of contract- 
ing but there is nothingto prevent their guardian 
from contracting on their behalf. 


O. R. App, of the decree of the Court of 
the Small Cause Court, Raipur, dated March 
29, 1938. 


Rai Bahadur D. N. Chowdhury, for the 
Applicants. 


Mr. J. Sen, for the Opposite Party. 


Order.—It is unfortunate that this case 
was tried out on the merits before a find- 
ing on the issue about its maintainability 
was given. It would have been better had 
that issue been tried first. The findings on 
the merits are’ in favour of the plaintiffs- 
applicants, but the suit has been dismissed 
because the plaintiffs’ firm has not been 
registered undere. 68 of the Partnership 
Act. 

Plaintifis are the sons of Badruddin, who 
died some years ago, and since then they 
are admittedly carrying on their father’s 
business. The first plaintiff is now major 
and the others are minors represented 
through their mother as next friend. It is 
now submitted that s.69 of the Act was 
inapplicable. The plaintiffs, it is said, got 
the business of their father by inheritance 
and should have been treated as co» 
Owners and not as partners: partnership 
implies a contract and there was no such 
contract : in any case 2 certificate of regis- 
tration has now been obtained and pre- 
sented to this Court, which is asked to 
hold that the case is now Validated, and to 
pass a decree in favour of the plaintiffs, 
Plaintiffs rely on Sanyasi Charan Mondal 
v. Krishnadhan Banerji (1), in which a 
minor was absolved from liability in a 
new business. That family wasa Hindu 
one, 80 special considerations applied as 
will be seen from s. 5 of the Indian Part- 
nership Act which says that the members of 
a Hindu undivided family carrying ona 

(1) 49 O 560; 67 Ind. Oas. 124; AI R1992P0 237; 
30 M L T 228; 20 A L J 409; 24 Bom. L R 700;350 L 


J 498; 43 M L J 41; (1992) M W N 364; 260 W N 954; 
16 L W 536; 491 A 108 (P O). 
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family business as such are not partners 
in such business. Here the parties are 
Muhammadans. They themselves in their 
reply, dated March 5, 1937, atated that 
they kad become partners of the family 
business by reason of their being heirs to 
Badruddin and not by any contract among 
them. They did not say they were co- 
owners merely. The contract of partner- 
ship may be implied and need not be 
expressed. It is tobe noted that even 
during the lifetime of the father the firm 
was styled “Badruddin Mulla Shamsuddin 
and Sons”. By not having the firm regis- 
tered the plaintiffs are precluded under 
s. 68 of the Partnerehip Act from denying 
that a firm exists. Unders. 58, they had 
to give details about the partners. A copy 
of their application is not forthcoming, 
but it cannot be doubted that all the pre- 
sent plaintiffs were registered as partners. 
They werein the same position when they 
carried on the business at their father’s 
death. The minors are themselves incap- 
ble of contracting but there is nothing to 
prevent their guardian from contracting 
on their behalf. In this case a contract 
is implied. The institution of the suit was 
therefore invalid. Is it now validated be- 
cause registration has since been effected ? 
Learned Counsel relies on Varadarajulu 
Naidu v. Rajamanika Mudaliar (2), in 
which a suit previously filed was allowed 
to go on after registration. The Judge in 
that case was careful to remark that the 
subsequent act of regisiration does not vali» 
date the plaintfrom the date of its being 
filed. In RadhaCharan v., Motilal (3) a 
suit was dismissed although registration 
had previously taken place while the 
suit was pending. It was held that it 
should not have been dismissed but ought 
to have been deemed to have been institute 
edon the date when the firm was regis- 
tered. In Sonalal Hansraj v. Sadashiv (4), 
it is pointed out that a second suit will 
lie if the previous suit was dismissed under 
s. 69 (2), provided that there was no deter- 
mination of the subjectematter of the suit. 
That case is not helpful to the contention 
now put forward that # decree can be 
passed in a plaintiff's favour in the present 
suit: About the possibility of bringing in 
fresh suit, I make no pronouncement. In 
Syed Ibrahim Sahib & Bros v. Guruiinga 


@ A IR 1937 Mad, 767; 176 Ind. Oas. 916; (1937) M 
W N 754; (1937) 2 M L J 273; 11 R M193, 
(3) 41 O W N 534. 

(4) I L R(1937) Nag. 430; 169 Ind Oas. 818 AIR 
1937 Nag. 146; 10 R N 24, 
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Tyer(5), it was held that s. 69, must be 
strictly construed and a suit instituted 
contrary to its provisions is bad and cane 
not be subsequently validated by compliance 
with those provisions. To the same effect 
is the judgment in Firm Ladhu Ram 
Sagarmalv. Jamna Prasad (6) and Chhagan 
Malv. Firm Mangal Sain Raj Narain (7). 

The effect of all these authorities then 
is that, as the present suit was disposed 
of before registration was carried out, these 
proceedings cannot be validated and this 
Court cannot look into the merits and pass 
a decree as requested by the applicants. 
If registration had been done during the 
pendency ofthe suit it might no doubt. 
have legally proceeded from that date un- 
less there was a bar of limitation. 

The application fails and is dismissed: 
with costs, Counsel's fee Rs. 20, 


D. A pplication dismissed, 


(5) A IR 1938 Mad. 185; 175 Ind. Cas, 811; (1937) 
M W N 1056; (1937)2 M LJ 717; 11 RM3. 

(6) AT R 1939 Pat, 239; 182 Ind. Oas. 796: 20 P L T 
33; 18 Pat. 114; 12 RP 66; 5B R 824. 

(7) A I R 1938 Tah, 767; 179 Ind, Gas, 363; 40 PL, R 
667; 11 R L 589. 


OUDH CHIEF COURT 

Miscellaneous Appeal No. 77 of 1939 
January 29, 1940 
ZIA“UL-HASAN AND YoRKR, JJ, 
JANET ANNA BONARJER— 
PLAINTIFF—APPERLLANT 
VErTSUs 
Tse UNITED PROVINCES or AGRA 
AND OUDH AND anotarR—Dgrenpants— 


RESPONDENTS 

Court Fees Act (VII of 1870), 8.7 (iv) (a) (v)—Suit 
claiming declaratory relief along with consequential 
relief tn respect of immovable property such relief 
being incapable of valuation—Court-fee payable. 

here the suit which falls under el, (a) of s. 7 (iv) 
Oourt Fees Act, is to obtain a declaratory decree where 
consequential reliefis prayed and the relief claimed 
ig with reference to immovable property and it is 
obvious that this relief is incapable of valuation 
the amount at which this relief should be valued is 
the value of the immovable’ property computed in 
accordance with sub-s.(v) of s. 7, Court Fees Act 
which deals with suits for possession „of land, build- 
ings or gardens. This means that the court-fee pay- 
able on the latter relief should be ad valorem such as 
would be paid ifthe suit was one for possession of 
property. 

Section 7 (iv-B) (b) applies to a suit in which the only 
relief claimed is one to obtain an injunction and not 
to the above suit which clearly falls under g, 7 (iv) (a) 
The clauses of the Court Fees Actare exclusive of one 
another, The intention of the Legislature appears. 
to be that when along with a declaratory relief, there 
is sought some consequential relief in respect of im- 
movable property but such relief is not capable of 
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-valuation in money, then court-fee should be paid as 
if the relief was one for possession of immovable 
‘property. 


Mise, A. against the order of the Civil 
Judge, Khberi, dated September 16, 1939. 


Messrs. Haider Husain and Akhtar 
Husain, for the Appellant. 


Mr. H. S. Gupta (R. B.), for the Respon- 
dent. 


Judgment.—This is an appeal against 
a finding of the learned Civil Judge of 
Kheri that there is a deficlency of 
Re. 3,427-8-0 inthe court-fee paid by the 
appellant on her plaint. 

The plaintiff-appellant brought her suit 
for the following reliefs, : 

uca) That it be declared that the United Provinces 
Tenancy Billor any other legislationof like nature 
or effect is fundamentally illegal, unenforceable 
and ultra vires of the United Provinces Legislature 
in respect of the plaintiff and her property Rampore 


| 18 Grant. ‘ è 
NG) That all- further proceedingsin respect of the 


said billor arising therefrom be stayed pending 
decision of this suit at least to the extent indicated 


e. as 
apn Any other reliefor reliefs consequential or 


rwise that in the circumstances of the case may 
eae reasonable and just to the Court, 
(d) Oosts ofthe suit.” 
Paragraph 13 of the 
follows : 
“That for purposes of valuation of the suit, 
Rampore No. 18 Grant is, valued at approximately 
Rs, 3 lakhs, that is twenty times its net annual 
rental and for purposes of court-fee, it is Rs, 15 
for declaration and Rs.15 tentatively fixed for the 
consequential relief, both of which amounts have 


been paid.” 

Pay angi when the question of 
eourt-fee arose, the plaintiff paid an ad- 
ditional court-fee of Rs. 200 and proposed 
to amend para. 13 ofthe plaint by sub- 
stituting the following in place of the 
original paragraph : 

“That for purposes of valuation of suit the 
injunction relating to Rampore No. 18 Grantis 
valued at approximately Rs. 30,000 that is, one-tenth 
of twenty times its net annual rental on which the 
maximum court-fee of Rs. 200 has been paid.” 

It was further sought to amend relief 
(b) of the plaint by deleting the words 
“pending decision of this suit.” These 
amendments were sought as the plaintiff 
thought that they would bring relief (b) 
within the purview of 8.7 (év-B) (b) of 
the amended Court Fees Act. The Court 
below disallowed the .amendments and 
holding that the case fell under s. (7) (iv) 
(a) of the Act, the plaintiff should pay 
ad valorem court-fee on relief (b) of the 
plaint. 

Wehave heard the learned Counsel for 


plaint runs ag 
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the appellant at length but are of opinion 
that the view taken by the learned Judge: 
of the Court below is correct. Section 7 
(iv) (a) of the amended Act provides that 
in suits to obtain a declaratory decree 
or order where consequential relief is pray« 
ed, the amount of fee payable under the 
Act shall be computed according to the 
amount at which the relief sought is valued 
in the plaint or memorandum of appeal! 
provided that in suits falling under cl. (a) 
where the relief sought’ is with reference 
to anyimmovable property, such amount 
shall be the value cf the consequential 
relief, and if such relief is incapable of 
Valuation, then the value of the immov- 
able property computed in accordance with. 
Bubes. (v), (v-4) or (v-B) of this section as 
the case may be, It is not denied that 
the suit falls under cl. (a) of s. 7 (iv), 
namely, that itisa suit to obtain a dec- 
laratory decree where consequential relief 
is prayed. It cannot also be denied that 
in cl. (b) of para, 15 
of the plaint is with reference to immov- 
able property and itis obvious that this 
relief is incapable of valuation. Therefore 
the amount at which this relief should 
be valued is the value of the immovable 
property computed in accordance with sub- 
s. (v) which deals with suits for posses- 
sion of land, buildings or gardens. This 
means that the court-fee payable on relief 
(6) of the plaint should be ad valorem 
such as would be paid if the suit was one 
for.possession of property. 

The learned Counsel for the appellant, 
however, contended that the two reliefs 
claimed in the plaint should be considered 
separately and that while the fixed court- 
fee of Rs.15 is leviable on relief (a), 
relief (b) falis unders. 7 (tv-B) (b) as if the 
suit was to obtain an injunction. Sec- 
tion 7 (iv-B) (b) applied in our opinion 
toa suis in which the only relief claimed 
is one to obtain an injunction and not to 
the present suit which clearly falls under 
s.7 (av) (a). The clauses of the Court Fees 
Act are, in Our opinion, exclusive of one 
another and ifs. 7 (iv) (a) clearly applied 
to the present suit, as was conceded it 
did, there is no reason whatever to deal 
with the two reliefs claimed disjunctively 
and bring relief(b) under s. 7 (iv-B) (b). 
The intention of the Legislature appears 
to be that when along witha declaratory 
relief there is sought some consequential 
relief in respect of immovable property 
but such relief isnot capable of valuation 


in money, then court-fee should be paid 
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as ifthe relief was one for possession of 
immovable property. 

We therefore agree with the view taken 
by the learned Judge of the Oourt below 
and dismiss this appeal with costs. 


D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 685 of 1937 
May 19, 1939 
B. K, MUKBERIEA AND LATIPUR RAHMAN, JJ, 
RABINDRA NATH ROY OHOUDHURY 
AND OTAERS—PLAINTIFFS— APPELLANTS 


VETSUS 
DHIRENDRA NATH ROY CHOUDHURY 


AND saNOTARRE—DEPRNDANTS—RESPONDENTS | 


Civil Procedure Code (Act V of 1908), 8. 47—Suit 
Jor declaration of title to eight annas share in pro- 
perty compromised—According to compromise plain- 
tiff acknowledging full ownership of defendant but 
defendant toexecute lease in favour of plaintiff in 
respect of eight annas share—Failure to execute lease 
—Suit for its specific performance, if barred, 

Plaintiff brought a suit for declaration of his 
title to the extent of eight annasshare in the estate 
in dispute. That suit culminated in a compromise 
and according to one of the terms of the compromise 
defendant was declarad to be the sixteen annas owner 
of the property buthe wasto grant a mourashi lease 
in respect of the eight annas share of the same to 
the plaintiff. On failure of the defendant to execute 
the lease the plaintiff brought a suit for specific per- 
formance of the contract : 

Held, that the plaintiff's acknowledgment of the 
defendants’ full title to the property was conditional 
on defendant executing a deed of leasein favour of 
the plaintiff in respect of the same, The execution 
of the deed of lease was therefore the consideration 
for and a condition attached to the declaration of 
defendant’s right. It became an “integral part of 
the adjustment of the claim” in suit, and as such 
came within its įscope. A suit therefore was barred 
under s. 47, Oivil P. O. 


A. from the appellate decree of the Ade 
ditional District Judge, 2nd Oourt, Zillah 
24-Parganas, dated January 11, 1937. 


Messrs. Hiralal Chakravarit and Pan- 
chanan Ghosal, for the Appellants, 


Messrs, Gopendra N, Das and Sambhu 
Nath Banerjee, for the Respondents, 


B. K. MukherJea, J.—This appeal is 

m behalf of the plaintifis and it arises 
mut of a suit commenced by them for 
pecic performance of a contract em- 
odied in a petition of compromise which 
as filed and made the basis of the decree 

n T.S. No. 103 of 1931 of the Court of the 
Rairst Sub-Judge at Alipore. The facts are 
ot in controversy. Suresh, the father of 
f- plaintif and defendant No. 2, who is 
Ə father of defendant No. 1, are two 
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brothers. There was an estate bearing 
touzt No. 1300 of the 24-Parganas Oollee- 
torate which was purchased ostensibly by 
defendant No. | ata revenue sale. Upon 
that, Suit No. 103 of 1931 mentioned above 
was commenced in the Oourt of the First 
Sub-Judge at Alipore by Suresh as plaintiff, 
and his brother Rajendra and his son, the 
present defendant No, 1, were made parties 
defendants to that suit. The plaintiff 
Suresh sought for a declaration in that suit 
that the purchase in the name of defend. 
ant No, 1 was really for the benefit of 
himself and his brother Rajendra and 
he prayed for establishment of his title to 
the extent of eight annas share in the estate 
in dispute, That suit culminated in a 
compromise and one of the terms of the 
compromise which was embodied in para. (4) 
of the petition filed in Oourt was as follows: 
Defendant No. 1 was declared to be the 
sixteen annas owner of taluk No. 1300, 
which he purchased at the revenue sale 
but hə was to grant a mourashi lease in 
respect of the eight annas share of the 
same to Suresh the father of the present 
plaintiff and Robindra, bis eldest son who 
is plaintiff No. 1 in this suit, at an annual 
rental of Rs. 9. He was at the same time 
to ‘take a darpatiant of the same eight 
annas as share from the latter at a rental 
of Rs. öl a year. Defendant No. 1 was 
therefore bound in the first place to execute 
a potta in favour of plaintiff No. 1 and 
his father, and the latter had to execute a 
darpaitant lease in favour of defendant No, L 
for which he in his turn had to execute 
a kabuliat. Suresh subsequenily died and 
the four plaintiffa are his sons and heirs ut 
law, and as defendant No. 1 did not execute 
the mourashi potta and the darpattani 
kabuliat in terms of the said compromise 
they instituted the present suit. 

Various defences were taken by defend- 
ant No. 1 who contested the suit. It was 
contended in the first place that the come 
promise petition could not be enforced 
piecemeal, and the various clauses being 
interdependent, a suit would not lie to 
enforce one of its terms only. It was said 
also that there was no consideration for the 
contract and defendant No.1 was induced 
by fraud and misrepresentation to enter 
into the compromise. Lastly it was plead- 
ed that the proper remedy of the plaintif 
lay in an application for execution of the 
decree which was passed on the comproe 
mise and the present suit was barred under 
s. 47, Civil P. OC. The trial Court overruled 
all the defences and gave the plaintiff a 
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decree. On appeal the lower Appellate 
Court reversed the decision of the Munsif 
and dismissed the suit on the sole ground 
that the plaintiff's suit was barred under 
8. 47, Civil P, C. It is against this decree 
of dismissal that the present appeal has 
been preferred. The point for our deter- 
mination ia as to whether the compromise 
that is sought to be enforced was within 
the scope of Title Suit No. 103 of 1931 
of the Oourt of the First Sub-Judge, Ali- 
pore, and hence came within the operative 
part of the decree that was passed therein. 
If this question is answered in the affirmu- 
tive, ib is not disputed that the remedy of 
the plaintiffs would be by way of execution 
of the decree, and not by instituting a suit 
for specific performance of that agreement. 
Now the suit undoubtedly was to establish 
the title of the father of the present plaint- 
iff to a moiety share of the property in suit, 
on a declaration that defendant No. 1 
was bis benamidar to that extent. 

Tke clause in the compromise petition 
which declared that defendant No. 1 was 
the full owner of the property by Tight 
of his purchase at a revenue sale, undoubt- 
edly related to the suit, and was in fact 
one of the issues directly involved in it. 
Mr, Chakravarli argues that the clauses 
coming after that, viz., that defendant No. 1 
would execute a lease in respect of the 
same property in favour of plaintiff No 1 
or his father, was something totally extrane- 
ous -to the suit and could not be brought 
within its scope. It is true that this matter 
Was not covered by any of the issues in 
the suit, but if it was a consideration for 
matters in the suit, and constituted a 
necessary and integral part of the adjust- 
ment of the claim therein, it could very 
well be said to relate to the suit: Gobind 
Chandra v. Dwarka Nath (1) and Soudamini 
Dassi v. Behari Lal (2). To determine 
this point it is necessary to look at the facts 
as a whole. The compromise here did 
relate to the very property which was the 
subject-matter of the suit, The plaintiff 
acknowledged the full title of defendant 
No, 1 in respect of the said property, but 
the acknowledgment was conditional on 
defendant No. Is executing a deed of lease 
in favour of the plaintiff in respect of the 
same, The execution of the deed of lease was 
therefore the consideration for and a cone 
dition attached to the declaration of defends 
anta right. It became in my opinion an 


(1) 35 O 837; 7 O L J 492; 120 W N 849, 
(2) 25 OW N 68; 61 Ind. Oas. 535; A IR 1981 Cal. 
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“integral part of the adjustment of 
claim” in suit, and as such came withix 
scope. I think therefore that the v 
taken by the Court of Appeal below is 
correct one, and the appeal must fail. | 
this suit been instituted within three yi 
from the date of the decree. the appl 
tion could certainly have been treatec 
a suit under s. 47, but as this was not di 
we have no other alternative but to 
miss the suit. The appeal is dismist 
no order as to costs. 


‘Latifur Rahman, J.—I agree. 
S. Appeal dismtsse 


—— 


. PATNA HIGH COURT 
Appeal No. 333 of 1937 
May 9, 1939 
HARRIRS, O. J. AND Manonak LALL, J. 
DEBI PRASAD aGARWALA— 
APPELLANT 
Versus 


Haji Syed MEHDI HASAN AND oraue 


-—— RESPONDENTS 

Contract Act (IX of 1872), s. 65 — Sajadanas 
entering into agreement to lease property of kha 
and receiving nazarana — Agreement void — S 
sequent appointment of Receiver—Return amount 
nazarana — Limitation Act (IX of 1908), Art. 11 
Dispossession of lessee due to defective title of lesao 
Suit for damages for return of nazarana—Limitat 
applicable—Time, when rung. 

A sajadanashin entered into an agreement to le 
the property of the kkankaand in return got naz 
ana, After hima Receiver was appointed who 1 
sued for thereturn of the nagarana which was fot 
to be in the possession of the khanka: 

Held, thats, 65, Contract Act, applied and that 
Receiver was bound to return the nazarana recei 
under a void agreement and that no privity 
contract between him and the sajadanashin vy 
necessary. Íp. 677, col. 2.] 

A suit for damagesfor return of the nazarana 
for any consequent costs and damages must, 
governed by Art. 116 even though a suit may i 
parently fall within Art. 97, Lim. Act. 

[Oase-law relied on.] 

In thecircumstances of each case, the Court is 
decide whether the failure to give or retain poss 
sion May justly be regarded as the time from whi 
limitation period should run. {p. 679, col. 2.) 

A sajadanashin had leased to a certain person t 
property of khanka which the former sajadanash 
had already let out on permanent lease to anoth 
In a suit for specific performance, the former les; 
obtained a decree, and during the pendency of 
appeal therefrom, executed it and dispossessed { 
subsequent lessee, Thereupon the subsequent Jes 
sued upon the indemnity mortgage bond which h 
been executed in his favour by the new saja 
naskin along with the lease, for the return of t 
nazarana : 

Held, thatthe suit was governed by Art. 116a) 
the time began to run not from the date of the decr 
of the first lessee but from the date when the su 
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t sequent lessee (plaintiff) was actually dispossess- 
ed. [p. 678, col. 2; p. 679, col. 1.) 


Messrs, S. M, Mullick and D. N. Verma, 
for the Appellant. 


Messrs. M. Hasan Jan, Syed Hasan 
and Mr, J. N. Sahai for Mr. A. A. Khan, 
for the Respondents. 


Manohar talli, J.—This is an appeal 
by the plaintiff against the decision of the 
learned Subordinate Judge of Shahabad 
dated January 4, 1937, by which he has 
dismissed the claim against the respondent, 
defendant No. 1, in an action arising out of 
a transaction of a mukarrari lease by which 
the former sajadanashin of Khanka Bassa- 
ram granted a permanent lease to the plain- 
tiff of a portion of the waqf property and 
put him in possession but of which he 
was dispossessed on February 6, 1928 with 
the result that the plaintiff claimed damages 
and return of the nazarana under the 
following circumstances: It appears that 
before the former sajadanashin executed 
the mukarrari lease on September 8, 1925, 
in favour of the plaintiff reserving the rent 
of Ks. 6 per annum on taking anazarana 
of Rs. 2,500, the then sajadanashin had 
already entered into a contract of perma- 
nent lease of the same property in favour of 
ene LachmiRam. After the plaintiff was 
put in possession in September 1925, Lachmi 
Ram instituted a title suit in the Oourt of 
the Subordinate Judge of Arrah for enforce 
ing specific performance of his earlier con» 
tract of lease in respect of the leasehold 
properties of which the plaintiff had been 
put in possession under the document of 
1925. The plaintiff and the former sajada- 
nashin were both defendants in the action 
and they jointly resisted the claim of 
Lachmi Ram, but the Court, by the judg- 
ment and decree dated June 15, 1927, 
decreed the suit of Lachmi Ram. The 
appeal by the plaintiff before the District 
Judge of Arrah was unsuccessful, when he 
preferred a second appeal to the High 
Court. During the pendency of the appeal 
in the High Court, Lachmi Ram took 
delivery of possession by executing his 
decree and thereby dispossessed the plaint- 
iff on February 6, 1928. The High Oourt 
ultimately dismissed the appeal on July 
4, 1930. Simultaneously with the deed of 
mukarrari of September §, 1925, in favour 
of the plaintiff, the former sajadanashin 
had entered into an indemnity mortgage 
bond bearing date September 18, 1925, to 
the effect that if any flaw or defect was 
found in the mukarrari properties and if 
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the plaintiff was dispossessed he would 
be competent to recover the nazarana of 
Rs. 2,500 together with costs and damages 
which the plaintiff may have to pay and 
incur from the properties hypothecated by 
the bond which were the exclusive proper- 
ties of that sajadanashin, 

The former sajadanashin was ousted 
from possession by the appointment of a 
Receiver from the khanka properties under 
the orders of the District Judge; that 
Receiver is defendant No. lin the action. 
On the death of the sajadanashin his legal 
heirs, namely defendants Nos. 2 to 8, 


entered into possession of the properties 


left by the sajadanashin as his personal 
properties including the properties entered 
in the schedule ofthe indemnity bond of 
September 18, 1925. Accordingly the 
plaintiff instituted the present suit on 
July 3, 1933, for recovery of the sum of 
Rs. 3,999-7-0 which is made up of the 
nazarana amount Rs. 2,500, Rs. 3,000-5-0 
as the cost of defending the suit of 
Lachmi Ram, Rs. 801+5-0 as the costs rea- 
lized by Lachmi Ram in execution of his 
decree and Rs. 2,848-6-0 as costs of repairs 
of the house (the property leased). Although 
the claim of the plaintiff came up to this 
figure of Rs. 9,200 including interest, he, in 
the plaint, gave a remission of 
Rs. 5,200-9-0 out of the costs of repairing 
the house and costs of the suit of Lachmi 
Ram and interest aad limited his claim 
to Rs, 3,999-7-0 as stated already, apparently 
to bring the suit within the pecuniary 
jurisdiction of the Munsif sə that the 
appeal may lie to the District Judge and 
not to the High Court. The cause of action 
stated in para, 19 of the plaint is dated 
Februery 6, 1928, when the plaintiff was 
dispossessed by Lachmi Ram and therefore 
“failure of consideration" of the mukarrari 
settlement occurred and also July 4, 1430, 
the date of the judgment of the High 
Court. Tne plaintiff asked for a decree 
against defendant No. 1 as the Raceiver 
bat if the whole or any poriion of this claim 
was not decreed against defendant No. l he 
prayed that the whole or the balance may 
be decreed against defendants Nos. 2to 8 
and that the mortgaged properties entered 
in the indemnity bond of September 13, 
1925, may be directed to be suld in the 
manner provided by O. XXXIV, Oivil P. Q. 
Theoaly contesting party to the suit was 
defendant No, 1 who contended that the 
subject-matter of the laase was the personal 
property of the former sajadanashin and 
that the suit has baen unnecessarily brought 
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and is not maintainable against the khanka 
which was in the charge of defendant 
No. 1 asa Receiver. As an alternative, it 
was prayed that the former sajadanashin 
had no right under the Muhammadan Law 
to execute any lease of a house for a period 
of more than one year without the sanction 
of the Kazi and therefore, the lease was 
illegal, invalid and inoperative from the 
beginning, The payment of the nazarana 
bythe plaintiff and the plaintiff's entering 
into possession of the leasehold properties 
was alsO denied. The plea of limitation 
was also raised, 

The learned Munsif held that the proper- 
{ies given in lease to the plaintiff belonged 
to the khanka, that the amount of naza- 
rana was actually paid and appropriated 
in the funds of the khanka and therefore 
the khanka was liable to refund the 
amount of Rs, 2,500 but was not liable for 
any loss or damages incurred by the 
plaintiff which were recoverable from the 
heirs of the former sajadanashin to the 
extent of the personal assets left by him. 
He also held that the grant of the perpetual 
lease of the waqf property was absolutely 
void and there was a complete breach of 
trust committed by the then sajadanashin. 
With regard to the question of limitation, 
the learned Munsif held that the suit was 
within time as having been instituted 
within six years of the date of dispossession. 
In the result he decreed the suit for 
Rs. 2,500 with interest at 6 per cent. per 
annum from the date of the suit against 
defendant No. 1 and for the balance against 
defendants Nos.2 to 8 against whom a 
preliminary decree in terms of O. XXXIV 
was passed with interest at the bond rate 
and costs. Defendants Nos. 2 to 8 did 
not challenge this decree but defendant 
No.l, the Receiver of the khanka, prefer- 
red an appeal before the learned District 
Judge which was disposed of by the 
learned Subordinate Judge on January 4, 
1937. Before the learned Subordinate 
Judge, the Receiver gave up the contention 
that the property wes not the property of 
khanka. The learned Judge was satisfied 
from the evidence in the case and, in 
agreement with the learned trial Court, 
held that the property leased out was a part 
of the khanka waqf estate. The learned 
Subordinate Judge also agreed with the 
Munsif that the plaintiff had paid the sum 
of Rs. 2,500 as nazarana or the considera- 
tion of the lease in question to the former 
sajadanashin who deposited the amount in 
the funds ofthe khanka; the entries in 
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the cash book ofthis estate showed that. 
the amount had been put in the coffers 
of the khanka. The finding of the Munsif, 
that the grant to the plaintiff of a per- 
petual lease of the waqf property was 
ab initio void, was affirmed. The learned 
Subordinate Judge pointed out that the 
lessor, namely the former sajadanashin as 
well as the plaintiff, were fully aware of the 
infirmity of the title that was going to be 
conveyed under the lease of 1925, that there 
is not the least whisper in the document 
of lease showing that the permanent lease 
in question was going to be granted for 
any justifying necessity and that at the 
trial the plaintiff did not adduce any iota 
of legal proof in support of any necessity 
for the creation of the incumbrance in 
question. 

Upon these findings the only question 
which remained was whether the claim 
could be decreed against the Receiver and 
whether the suit was within time, The 
learned Subordinate Judge having held 
that the transaction of the lease was void ab 
initio and that the plaintiff had full know- 
ledge of the infirmity of his own title at. 
the time he entered into this transaction 
and. advanced the nazarana at his own 
risk, held that the Receiver could not be 
saddled with the liability of refunding the 
nazarana as “there is no privity of contract. 
between the then sajadanashin and the 
present Receiver of the wagf estate even 
though the estate was in possession of the 
plaintiff's money.” He therefore came to 
the conclusion that defendant No. 1, the 
Receiver, could not be held liable. . Upon 
the question of the limitation the learned 
Subordinate Judge came to the conclusion 
that the consideration of the lease having 
failed ab initio the cause of action for the 
recovery of the nazarana arose from the 
date of the lease and therefore the plaintifi’s 
suit having been instituted more than 
six years thereafter was barred by limita- 
tion. In the alternative he held that if the 
plaintiff's lease be assumed to be voidable 
only on the objection of a third party and 
possession was taken under it still, relying 
upon the decision in Lakhpat Kuar v. 
Durga Prasad (1) the learned Judge held 
that limitation would run from June 15, 1927, 
when the claim of Lachmi Ram was 
established against the plaintiff and the 
former sajadanashin, and therefore the suit 
of the plaintiff was still beyond six years 
of this date. The result was that the 


P 8 Pat. 432; 117 Ind, Oas, 654; A I R 1929 Pat, 388; 
Ind. Rul. (1929) Pat. 462, 
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learned Subordinate Judge dismissed the 
suit as against the Receiver but otherwise 
affirmed the decree in part against defen- 
dants Nos.2to8. He never considered the 
question whether a decree for the full 
amount should be given against defen- 
dants Nos. 2to 8. Hence the appeal before 
us. 
The findings of fact arrived at by the 
Courts below have not been challenged by 
the appellant and cannot be interfered with 
by us in second appeal. But Mr. Hasan 
Jan appearing for the Receiver wanted to 
challenge the correctness of the finding that 
the nazarana amount, Rs. 2,500, was cre- 
dited in the books of the khanka and spent 
by it; but we are unable to accede to this 
argument. In order to come to a conclusion 
in favour of the respondent, it would have 
been necessary to examine the accounts of 
the khanka not only for that date but for 
the whole year if not for some other years 
also, Accordingly, it is not open to any 
cf the parties before us to challenge the 
findings of fact which have been concur- 
rently arrived at by the Courts below. 
The only question which presents difficulty 
is whether the suit of the plaintiff is within 
time. Mr. 5. M. Mullick appearing for the 
appellant strongly contends that the suit 
is a suit for damages on account of the 
failure of the then sajadanashin to preserve 
the plaintiff in quiet enjoyment of the lease- 
hold properties and therefore there was a 
breach of duty on behalf of the lessor as 
provided by s. 108 (c), T. P. Act. He points 
out that the cause of action arose to him 
not when the lease was granted nor when 
the Oourt held in June 1927 in the suit of 
Lachmi Ram that the lessor had no title to 
give to the plaintiff but when the High 
Court affirmed the decision on July 4, 1930, 
or in any case not earlier than 
February 6, 1928, when the plaintiff was 
dispossessed. He therefore contended that 
limitation started from any of these two 
dates with the result that the suit was 
within time being a suit for damages for 
breach of a contract in writing registered 
within the meaning of Art. 116, Lim. Act, 
Mr. Hasan Jan on the other hand contended 
that the suit must be held to be a suit to 
which Art. 97, Lim, Act, applied and that 
the starting point of limitation was the 
date when the trial Court gave the decision 
that the plaintiff had no title to remain 
upon the land by his order dated June 
15, 1927. In other words, he contended 
that if it was a suit for damages, the 
plaintiff was damnified by the decision on 
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June 15, 1927, and therefore the suit was 
beyond six years; but so far as this suit 
was for the recovery of the nazarana 
amount, the plaintiff must come within three 
years of the date of the lease, or of the date 
of the decision of the trial Court or of the 
date of dispossession and that the suit is 
beyond three years of any of these dates. 

A large number of cases were cited 
before us; but it is unnecessary to discuss 
these cases because after the decision of 
their Lordships of the Judicial Committee 
in Tricomdas Cooverjt Bhoja v. Gopinath 
Jiu Thakur (2),it has been consistently 
held by this Court that a snit for damages 
for return of the mnazarana or for any 
consequent costs and damages must be 
governed by Art. 116 even though a suit 
may apparently fall within Art. 97, Lim. 
Act: sea Rajendra Narayan Singh v. 
Lalmohan (3). In that case the plaine 
tif had obtained a lease of a certain 
piece of land under a registered docu» 
ment, as in the present case, after paying 
a certain premium to the lessur but aftere 
wards it having been found that the lessor 
had no right to make such a grant, the 
lease was held to be void ab initio and 
when the lessee asked for the return of the 
money paid to the lessor under s. 65, 
Contract Act, the suit for refund of the 
money was held to be governed not by 
Art. 65 or Art. 97 but by Art, 116, Lim. 
Act. Tne learned Judges relied upon an 
earlier Division Bench decision of this 
Court (referred. to later). The same visw 
was taken in Lakhpat Koer v. Durga Pra» 
sad (|). That suit was a suit for refund 
of the purchase money by a vendeo paid 
under a registered document on the ground 
that the consideration for the sale had 
failed. It was held that the suit was 
governed by Art. 116 and that the fact 
that the suit was in substance for a refund 
of the purchase-money and not in the 
nature of damages, although that claim 
was made in the alternative, was im- 
material. Das, J. made this observation at 
P. 430* 

“But in the view which I take, it is immaterial to 
consider whether the suit is a suit for refund of 
the purchase money or a suit for damages for 
breach of the covenant under s. 55, cl, (2), T. P. Act.” 

He then drew attention to the case in 


Tricomdas Cooverji Bhoja v. Goninath 
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Jiu Thakur (2) referred by me above and 
held that he regarded this decision of the 
Judicial Committee as establishing that 
where the suit is in substance a suit based 
on a registered document and where such 
a suit could be regarded as a suit fer 
compensation for breach of contract, Art. 116 
must apply although such a suit may fall 
under some other provision of the Lim. 
Act. At p. 435* the learned Judge also 
made this observation that the question 
whether the plaintiffs had or had not know- 
ledge of the infirmity of the title of their 
vendor is irrelevant, The starting point 
of limitation was also considered in Lakhpat 
Koer v. Durga Prasad (1) and the learned 
Judge referred to twe oft-cited cases, 
Subbaraya Reddiar v. Rajagopala Reddiar 
(4) and Multanmal Jayaram v. Budhumal 
Kevalehand (5) where three classes of cases 
under which such questions are discussed 
were pointed out as being (a) where from the 
inception the vendor had no title to convey 
and the vendee has not been put in pos- 
session of the property; (b) where the sale 
is only voidable on the objection of third 
parties and possession is taken under the 
Voidable sale; and (e) where though the 
title is known to be imperfect, the contract 
is in part carried out by giving possession 
of the properties, Here I wish to read 
from the judgment of Das, J. at p. 438* 

“It was contended before usthat the sale was not 
voidable but void ab initio since it has been 
found that Met. Lakhpat had no title whatever to 
convey. But this point was very completely dealt 
with in the judgment of the High Oourt, where it 
Was pointed out that a transaction cannot be re- 
garded as void ab initio where both the parties 
consider that the vendor has a good title to con- 
vey. This being so,as between the parties to this 
litigation, it cannot be regarded that the sale was 


void ab initio and there is no doubt that possession 
was taken under tbe voidable sale.” 


These remarks apply very closely to the 
facts of the present case. As between the 
sajadanashin and the plaintiff, the transac- 
tion cannot be regarded as void ab initio 
when both the parties considered that the 
lessor had a gcod title to convey and there 
is no doubt that possession was taken 
under the lease which could be avoided 
(after possession had been delivered) only 
on the objection of a third party. The 
quotation from remarks of the iearned Judge 
of the Madras High Court is very apposite 
at this stage : 

“In the second class of cases the cause of action 


(4) 38 M 887; 23 Ind. Oas. 570; A I R 1915 Mad. 708; 
15 M LT 240; (1914) M W N 376. 

(5) 45 B 955; 61 Ind. Oas. 70; AIR 1921 Bom. 252; 
23 Bom. L R 325. 


*Page of 8 Pat.—|Ed.] . 


DEBI PRASAD AGARWALA 2, MEADI HASAN (PAT.) 


18610 


can arise only when it is found that there is no. 
good title. The party is in possession and that is. 
what at the outset under a contract of sale a pur- 
chaser is entitled to, and so long as his possession is- 
not disturbed, he is not damnified.” 

In Nabin Chandra v. Munshi Mandar (6) 
the lessor having failed to put the lessee in 
Possession of the properties demised. the 
suit by the lessee to recover the salami 
which he had paid for the lease was held 
to be governed by Art. 116, Lim. Act, proe 
vided the lease was in writing and regis- 
tered. In my opinion, these three cases. 
decided by Division. Benches of this Court 
and founded upon the decision of tte Privy 
Council in Tricomdas Cooverji Bhoja v. 
Gopinath Jiu Thakur (2) are sufficient to. 
dispose of the contention of the respondent. 
that the present suit so far as the amount 
of Rs, 2,500 is concerned, is not a suit to 
recover damages but a suit to recover the 
actual amount of salami within the terms 
of s. 65, Contract Act, and therefore should 
be governed by Art. 97, Lim. Act, and not 
by Art. 116. The question which then ree. 
mains to be determined is what is the 
starting point of limitation. In Har- 
nath Kuer v. Inder Bahadur Singh 
(7) the suit was instituted to ree 
cover the consideration paid under an 
agreement which was void ab initio, the 
agreement in question being the transfer of 
a right to expectancy. Their Lordships of 
the Judicial Committee in dealing with the 
argument based ons. 60, Contract Act, ob- 
served as follows : 

“An agreement therefore discovered to be void 
is one discovered to be not enforceable by law,. 
and, on the language of the section, would include 
an agreement that was void inthat sense from its 
inception as distinct from a contract that bezomes - 
void. The agreement here was manifestly void from 
its inception, and it was void because its subjecte 
matter was incapable of being bound in the manner 
stipulated. Though this aspect of the case has not 
been satisfactorily presented or developed in the 
pleadings and the proceedings before the lower 
Oourts, their Lordghips think there are materials 
on the record from which it may be fairly inferred 
in the peculiar , circumstances of this case that 
there was a misapprehension as to the private rights 
of Indar Singh in the villages which he purported 
to sell by the instrument of January 2, 1480, and 
that the true nature of those rights was not dis- 
covered by the plaintiff or Rachpal Singh earlier than 
the time at which his demand for possession was 
resisted, and that was well within the period of 
limitation.” - 

In the present case, the plaintiff was ac- 
tually placed in possession thereby leading 


(6) 6 Pat. 608; 101 Ind. Oas. 707; A IR 1927 Pat. 
248; 8P LT 590, 

D 50I A 69; 71 Ind. Oas. 629; A I R 1922 P O 403; 
O & A L R 270; 90LJ 652; 44MLJ 
346; 45 A 179; 270W N 949; 181 W 383; 
216; 5PLT 281; 2 Pat. LR 237 (P 0), 
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to the inference that both the parties 
thought that they had a right to enter into 
this transaction of lease which wasin law 
Void ab initio. It may be remembered here 
that the defence of the Receiver was that 
this property was not the property of the 
khanka but was the personal property of 
the former sajadanashin. The plaintiff also 
was apparently in doubt asto the true 
position because he took an indemnity bond 
from the sajadanashin binding him and 
his personal properties in case he was dis- 
turbed in poseession. In Juscurn Bord v. 
Pirthichand Lal (8;, their Lordships of the 
Judicial Committee again had to consider 
the question as to how the'starting point of 
limitation should be decided in such cases, 
In that case the plaintiff instituted a suit 
against the zamindar to reccver certain 
sums which he had to pay as purchaser 
of a patni taluk of a defaulting patnidar 
at asale for arrears of rent under the 
Patni Regulation of 1819, the sale having 
been subsequently set aside in a suit by the 
darpainidar to which the plaintiff wasa 
party. The sale was set aside by the order 
of the District Judge dated August 24, 1900, 
which was affirmed by the High Court in 
appeal on August 3, 1906. The plaintiff 
gave up possession on August 2¢, following, 
The Courts below treated the suit as 
governed by Art. 97, Lim. Act, as being a 
suit for money paid on an existing con- 
sideration which afterwards failed and held 
that it was barred by limitation as having 
been brought more than three years 
beyond August 24,1905, being the date of 
the decree of the District Judge, setting 
aside the sale when it was found thatthe 
consideration failed. It was decided by 
their Lordships that 

‘whatever may be the theory under other systems 
of law, under the Indian law and procedure an 
original decree is not suspended by presentation of 
an appeal nor is its operation interrupted where 
the decree on appeal is one of dismissal.” 

This incidentally would settle that the 
starting point of limitation would be the 
date of the decision of the learned Subordi- 
nate Judge, dated June 15, 1927, if there 
was nothing else in the case. Their Lord- 
ships then made the following weighty 


observations : 

“To escape from this position and ite consequence 
a new starting point was suggested in the course of 
the argument here; it was contended that the 
period of limitation began to run when possession 
was lost. There may be circumstances in whicha 
failure to get or retain possession may justly be re- 

(8) 460 670;50 Ind. Cas. 444, AI R 1918 PO 151; 
46 I A 52; 17 ALJ 514; 36 M LJ 557; 230W N7721; 
91 Bom. L R 632; (1919)M W N 258; 300 LJ 71; 26M 
LT 131;10L W 416 (P 0). i 
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garded as the time from which the limitation period 
should run, but that is not the case here. The 
quality ofthe possession acquired by the present 
purchaser excludes the idea that the starting point 
is to be sought in a disturbance of possession Or in 
any event other than the challenge to the sale and 
the negation of the purchaser's title to the entirety 
of what he bought involved in the decree of August 
24, 1905. IE further support of this view be re- 
quired, it may be found inthe express provision of 
s. 14 of the Regulation which directs that in the 
suit for reversal itself the purchaser is to be indemni- 
fied against all loss.” 


In my opinion, in the circustances of each 
case, the Court is to decide whether the 
failure to give or retain possession may 
justly be regarded as the time from which 
limitation period should run. In the present 
case the lessee was in possession from the 
date of thelease. The decree of the Subor- 
dinate Judge of June 1927, merely decided 
that upon Lachmi Ram's depositing the 
balance of the consideration money which 
he had not paid to the former sajadanashin, 
a formal deed of lease would be executed 
and registered by the former sajadanashin 
and then possession would be delivered by 
ousting the present plaintif. It may well 
have been that Lachmi Ram would have 
taken some considerable time to perform the 
obligations imposed upon him by the decree 
before he would be vested with a title and 
before he would be entitled to oust the 
present plaintiff. The plaintiff can, there 
fore, have no cause of action for return of 
the money until he was actually ousted from 
possession by a formal delivery of posses- 
sion or by an actual delivery of possession. 
In my opinion, the suit, whether it is re- 
garded as a suit for return of the very 
amount paid as nazarana or asa suit for 
compensation, having been instituted withe 
in six years of the date when the plaintiff 
was dispossessed therefore is within time. 
But it was argued by Mr. Hasan Jan appear» 
ing on behalf of the Receiver that there is 
no privity of contract between the then 
sajadanashin and the present Receiver, 
defendant No. 1. This argument is of no - 
substance. Upon the finding that the 
khanka estate was in possession in Sep- 
tember 1925 of the sum of Rs. 2,500 which 
the plaintiff had paid tothe sajadanashin 
the terms of s. 65, Contract Act, apply and 
the person in charge of the khanka estate 
is bound to refund the amount which has 
been in possession of the khanka ever 
since 1925, The plaintiff has discharged 
the onus which lay upon him waen he 
proved that a sum of Rs. 1,000 was entered 
in the cash book of the khanka on August 
90, 1925, and the balance of the sum of 
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Rs. 1,500 was credited on September 20, 
1925, in its books. The question as to 
the subsequent application of the money or 
its misappropriation by the sajadanashin 
is no concern of the plaintiff. I would 
therefore sllow the appeal of the plaintiff 
and restore the decision of the learned 
Munsif with costs throughout. 


Harrles, C. J.—I agree. 
D. Appeal allowed. 





OUDH CHIEF COURT 
Miscellaneous Appeal No. J4 of 1937 
January 29, 1940 
Zia-UL HASAN AND YORKE, JJ. 

Molvi MOHAMMAD AZIZUR RAHMAN~ 
APPLIOANT— APPELLANT 
versus 
Mst. PREM PIARI AND ANOTHER—(OPPOSITH 
Party— RESPONDENTS 

Appeal—Appeal validly jiled—Subsequent amend- 
ment in law taking away the right of appeal— 
Appeal, if can be entertained—Interpretation of 
Statutes—U. P. Encumbered Estates Act (XXV of 
1934), ss. 9, 11, 9 (5) (a)—Application under s. 9— 
Publication of notices under ss. 9 and 11—Other 
persons subsequently joined as joint-debtors under 
8. 9 (5) (a)—Re-publication of notices under ss, 9 
and 11, if should be ordered, 

An appeal validly filed can be entertained in spite 
of a subsequent amendment of law taking away 
the right of appeal but which does not specifically 
give retrospective efiect to the amendment, There 
18 no reason to make a distinction between an 
appellant under the Encum. Estates Act whose 
appeal happened to be heard before the Amending 
Act came into force and one whose appeal had to 
be adjourned for no fault of his own and taken up 
after the passing of the Amending Act. 

A person filed an application under s. 4 of the 
U. P. Encum. Estates- Act and notices under ss. 9 
and 11 were duly published. Subsequently the 
applicant applied that another person and his son 
may be made parties as joint-debtors under s. 9 
(5) (a) of the Act. Thereupon the Judge passed 
an order that they may be made parties but 
ordered that publication would take place again 
under es. 9 and 11: 

Held, that the order for re-publication of notices 
under ss. 9 and 11 was wholly unjustified. 


Misc. A. against the order of the Special 
Judge of First Grade, Unao, dated Jane 
uary 28, 1937. 


Mr. H. Husain, for the Appellant. l 
Mr. B. K. Dhaon, for Respondents Nos. 1 
to 5, 


Judgment.—Thisis an appeal against 
an order of the learned Special Judge, 
First Grade, Unao, under the Encum., 
Estates Act passed in proceedings under 
the Act. 
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It appears that one Wasi-uz-zaman died 
on January 13, 1933, leaving two sons 
Azizul Rahman and Maqbool-ul-Rahmano 
and some property burdened with debts. 
The property was by a family settlement 
divided among the two sons and one 
grandson. Aziz-ul Rahman,the present appel- 
lant, filed an application under s. 4 of the 
Encum. Estates Act and notices under ss. 9 
and 11 were duly published in the Official 
Gazette. On September 23, 1936, the pre- 
sent appellant applied to the learned 
Special Judge that Maqbool-ul-Rahman and 
his son may be made parties as joint- 
debtors under e. 9 (5) (a) of the Encum. 
Estates Act. Maqbooleul-Rabman and his son 
Mushir-uz-zaman appeared and consented 
to be made parties to the appellant's appli- 
cation under s. 4. Thereupon the learned 
Judge passed an order that they may be 
made parties but ordered that publication 
would take place again under ss. 9 and 
11. tis against the latter order that the 
present appeal has been filed. 

A preliminary objection was taken on 
behalf of some of the respondents-creditors 
that no appeal lies against the order in 
question. This objection is based on the 
fact that though originally under s. 45 of 
the Encum. Estates Act every order 
passed by a Special Judge was appealable, 
the amending Act XI of 1939 has, however, 
modified 8. 45 as to restrict the right of 
appeal against those orders only wbich 
finally dispose of a case, The order in 
question is undoubtediy an interlocutory 
order and does not dispose of the case and 
it is therefore contended that no appeal 
lies against it under the law as it stands 
at present. The argument is that rules of 
law which lay down procedure have retros- 
pective effect according to the decisions 
of various High Courts in India and in 
support of this argument reliance is placed 
on the cases of Nuralhagshah v. Emperor,,. 
(A I R 1937 Sind, 129), (1), Haider Husain 
v. Puran Mal (A I R 193d All, 7U6) 2), 
Kundan Lal v. Faqir Bakhsh (193880 WN 
40!) (3) and A. T. Pannirselvam v. A. 
Veeriah Vandayar (A I R 1931 Mad. 83) (4). 
None of these: cases, however, deal with 


a case of an appellant whose right of appeal 

(1) AI R1937 Sind 129; 169 Ind. Oas,274;9 R 
S 257; 38 Or. L J 723; 328 L R 567. 

(2) AI R 1935 All. 706; 157 Ind. Oas. 157; 1935 
AL R713; 8 R A115; (1935) A L J 895 (F B). 

eee O W N401 & 489; 174 Ind. Oas. 714; 
10 O 264;1938 OLR 204; AI R1938 Oudhb 
127; 13 Luck, 761; 14 Luck, 71 (Œ B). 

(4) AI R 1931 Mad. 83; 130 Ind. Oas. 177; 60 M 
3 A a 33 LW 168; Ind, Rul, (1931) Mad. 353; 
4 i 
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should have been taken away by legislation 
made subsequently to the filing of the 
appeal. It cannot be denied that the pre- 
seni appeal was validly brought under the 
law as it stood at tbat time and it would 
not be fair in our opinion to hold that an 
appeal validly filed should not be enter- 
tained on account of a subsequent amend- 
ment of law which: does not specifically 
give retrospective effect to the amendment. 
There is no reason to make a distinction 
between an appellant under the Encum. 
Estates Act whose appeal happened to 
be heard before the amending Act came 
into force and one whose appéal had to 
be adjourned for no fault of his own and 
rer up after the passing of the amending 
ct. 

The learned Counsel for the respondent 
relies on the following passage cccuring at 
p. 199 of Maxwell on the Interpretation of 
Statutes, Sth edition : 

“The general principle, however, seems to be that 
alterations in procedure are retrospective unless there 
be some good reason against it”; 
but at p. 200 we also find the following : 

“But a new procedure would be presumbly ineppli- 
cable where its application would prejudice rights 
established under the old.. .....” 

We are therefore of opinion that the 
preliminary objection has no force. 

Coming to the merits of the case, we 
consider that the order for re-publication 
of notices under ss, 9 and 11 of the Encum. 
Estates Act was wholly unjustified. Maq». 
booleuleRahman and Mushireuz-zaman were 
undoubtedly necessary parties under s. 9 
(5) (a) of the Act, and the order making 
them parties was perfectly correct. AS 
they had also applied under the Hucum. 
Estates Act, the order of their appli- 
cations being consolidated with the appel- 
lant's application cannct also be objected 
to. There was, however, no justification for 
notices being published again. Perhaps 
the order was not unconnected with the 
fact that Nilkanth and Gaya Prasad, credi- 
tors, had filed their written statements 
‘beyond time on not very strong grounds 
and the learned Judge wanted to help 
them. 

The learned Counsel for the respondents 
tried to justify the order in question by 
arguing that reepublication of notices was 
necessary as proceedings had been taken 
under s. 49 of the Act. This argument has 
no foundation whatever except the fact that 
in the last paragraph of his application 
under s.4, the applicant mentioned s. (9 
of the Act. There is, however, absolutely 

mothing on the record to show that any 
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proceedings were taken under that section 
or even that section was applicable to the 
case. 

We therefore allow this appeal with costs 
and set aside the order of the learned Civil 
Judge regarding re-publication of notices. 


D, Appeal allowed, 


ee eC 


NAGPUR HIGH COURT 
Oriminal Revision Applization No. 234 
of 1939 
October 17, 1939 
Nryoal, J. 
BALDEOSINGH AND OTHERS— ACOUSED— 

APPLIOANTS 

versus 
EMPEHROR—Oppositg Party 

Penal Code (Act XLV of 1860), ss. 148, 325, 149, 71 
—Separate sentences under 8.148 and s. 325 read with 
3. 149 on all members of unlawful assembly, legality 
—One member causing grievous hurt, his conviction, 
the specific offence being beyond common abject— 
Legality. 

Iafliction of separate sentences for offences under 
S. 148, and s. 325, I. P.C., read with s. 149, I. P. O., 
on all the accused who are the members of an 
unlawful assembly, except the member who causes the 
grievous hurt, this specific offence being beyond the 
common object of the assembly, are not according to 
law. [p. 681, col. 1.) 

{Case-law discussed. | 


Or. R. App. of the order of the Oourt of the 
Additional Sessions Judge, Wardha, dated 
May 31, 1939. 

Messrs. T. J. Kedar and R. G, Rau, for the 
Applicants. 

Mr. W. R. Puranik, Advocate-General, for 
the Crown, 


Order.—The seven applicants were con- 
victed of offences punishable under ss, 148 
and 325 read with s. 149, I. P. O, and 
each of them was sentenced to undergo 
imprisonment for six monthsin respect of 
each offence. The sentences were directed 
to run consecutively, In addition, each of 
the applicants was ordered to execute a 
bond for keeping the peace for ome year 
under s. 106, Criminal P.C. Their appeal 
having been dismissed they have moved this 
Court in revision. 

An attempt was made to attack the con» 
ditions, but I see no reason to interfere 
with them in view of the ample and con» 
sistent evidence to sustain them. 

There is however a question of law argued 
in the case which calls for careful con- 
sideration. The question argued is whether 
separate sentences for offences under 8. 142, 
I, P. ©., and s. 325, I. P. O., read with 
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s. 149, I. P. C., are according to law. 
On this point there has been some diver- 
gence of judicial opinion. In Queen-Empress 
vV. Ram Partab (l), Straight, J., held that a 
member of an unlawful assembly some 
members of which have caused grievous 
hurt could not lawfully be punished for 
the offence of rioting as well as for the 
offence of causing grievous hurt, That 
Case was dissented. from in Queen-Hmpress 
v. Bisheshar (2), on the ground that s. 149, 
I. P. O., does not create a substantive offence 
but merely declares a principle of common 
law that an accused who comes within 
68. 14s, I. P. O, cannot put forward as a 
defence that it was not his hand which 
inflicted theinjury. Section 71cfthelI. P ©. 
was therefore held not to come into opera- 
tion. This view did not find favour with the 
High Court of Calcutta, as will appear from 
Nilmony Poddar v. Queen-Empress (3), The 
problem came there for consideration before 
a strong Bench of five Judges, Four Judges 
including Petheram, C. J. approved of the 
` View taken in Queen-Empress v, Ram Partab 
(1), Tottenham, J.. who dissented expressed 
his willingness to adopt the view ifs, 149, 
I. P. O., defined and made punishable a 
specific offence which in his view it did not. 
Tbe Bombay High Court in Queen-Empress 
v. Sana Punja (4), took the view that 
separate punishments were legal. It follows 
ed the view taken in Queen-Empress v, 
Bisheshar (2). In later cases there is a 
marked tendency to accept the view taken in 
QueeneHmpress v, Ram Partab (i), which was 
followed in Nilmony Poddar v. Queen- 
Empress (3), a8 will be evident from 
Keamuddi Karikar v. Emperor (5), Bajo 
Singh V. King-Emperor (6) and In re Ponniah 
Lopes (7), The preponderence of judicial 
opinion is decidedly in favour of Straight, J’s, 
view in Queen-Empress v. Ram Partab (1), 
viz., that separate sentences for the offences 
under s, }48, I. P. O. ands. 325 read with 
s. 149, I. P. C., are not sanctioned by law. 

There appears to be but little doubt 
that the two offences can be tried together 
under s. 235, Criminal P. O., to be followed 
by separate convictions, The question that 

(1)6 A 121. 

(259 A 645; A W N 1887, 149, 

2 16 C 442. 

4) 17 B 260. 

(5) 51079; 81 Ind, Oas. 593; A I R 1924 Cal, 771; 
25 Or. L J 945. 

(6) 8 Pat. 274; 120 Ind. Oas. 311; 10 P L T 353:A I 
R 1920 Pat, 263; 31 Or, LJ 83; Ind. Rul (1930) 

&l. 3 

(7)57 M 643; 150 Ind, Cas. 977; (19234) M W N 8; 


66 M LJ 572; 39 L W 566; A IR 1934 Mad, 388; 
(1934) Or, Cas, 684; 7 RM 61; 35 Or. LJ 1226, 
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arises for consideration is whether separate 
convictions can be separately punished. 
The answer depends on whether s. 71, 
I, P. O., governs the case. In Nilmony 
Poddar v. Queen-Empress (3), the majority 
of the Judges observed: 

“the offence of voluntarily causing hurt under 
8. 324, coupled with s.149 of the I. P. O., is primarily 
made up of two parts, viz., (l) the appellants in 
that case being members of an unlawful assembly 
by which force and violence was used in prosecu- 
tion of its common object and the members of 
which were armed with deadly weapons; and (2) 
the offence of voluntarily causing hurt being com- 
mitted by two other members of the unlawful 
assembly in prosecution of its common object. The 
first of these two parts is itself an offence, viz., 
rioting armed with deadly weapons, under a. 148, 
of the I.P. O. It is nowhere expressly provided in 
law that under circumstances set forth above the 
offender may be punished separately for the two 
offences constituted by the whole and the part . 
respectively. Therefore we find that all the con- 
ditions laid down in para. iofs. 71 of theI, P.O. 
are present here. Oonsequently the infliction of 
separate punishments for the two offences is illegal 
under it.” 


The principle enunciated above may be 
elucidated further in this way. Take the 
case of a single offender who first starte by 
shaking his tist in a threatening manner. 
His offence would fall under s. 351 liable 
to be punished under s. 352, I. P.C. He 
goes further and beats with a stick on the 
shoulders of another person. He thereby 
commits an offence of causing hurt punishes 
able under s. 323. He goes still further 
and lands the stick with force on the skull 
of his unfortunate victim and causes multiple 
fractures. He thereby commits the offence 
of grievous hurt punishable under s. 325 
or 326 according to the way in which he 
will be found to have used his weapon. 
Now; in these circumstances one and the 
same man commits the offences of assault, 
of causing simple hurt and later on of 
Causing grievcus hurt. Oan he be punished 
for the three offences separately? He con- 
not be so punished because of s. 71, 
I. P. C., the first part of wnich says: 

“Where anything which is an offence is made 
up of parts, any of which parts is itselfan offence, 
the offender shall not be punished with the punish- 
ment of more than one of such his offences, unless 
it be soexpressly provided.” 

Would there be any logical reason for 
not applying this rule if instead of an 
individual there is a body of persons acting 
collectively in prosecution of a common 
object? If 5 persons or more are banded 
together so that each individual composing 
the unlawful assembly is animated by an 
identical object as specified in s. 141, I. P.O. 
their collection becomes an unlawful 
assembly. The unlawful assembly has a 
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collective individuality. Consequently when 
anything is done by any member of that 
assembly in prosecution of the common object 
it becomes an act not merely of that individual 
but of the whole assembly and that makes the 
other members equally liable to punishment 
asthe active memberof it for the obvious 
reason that they share the common object 
of the assembly. They stand in the position 
of abattors to say the least. The sigaifi- 
cance of s. 149, I. P. O., lies in the fact 
that the act done by one member of the 
assembly is treated as the act of the rest 
in so faras the act falls within the scope 
of the common object of the assembly. 
The effect of s. 14%, I P. O. is to 
put the other members of the assem bly 
on the same footing asthe principal offender. 
Every member of the assembly becomes 
in the eye ofthe law a principal offender 
in respect of an act falling within the 
ambit of the common object so as to 
make him primarily responsible for the 
consequences of the physical act of one 
of the membersoftheassembly. Section 149, 
I. P. C., therefore creates a substantive 
offence as pointed ous by their Lordships 
in Barendra Kumar Ghosh v. Emperor (8). 
On this analysis it will beclear that when 
an unlawful assembly is formed under 
s. 141 and it uses criminal force or violence 
every member of such assembly becomes 
guilty of the offence ofrioting. If it proceeds 
further and a member of the assembly 
causes hurt or grievous hurt for the 
attainment of the common object of the 
assembly every member of the assembly 
becomes guilty of hurt or grievous hurt. 
This circumstance is parallelto that of an 
individual committing an assault and cause 
ing hurtor grievous burt, lis, 71, I.P O, 
intervenes to prevent infliction of separate 
punishments on an individual ofender for 
assault, hurt and grievous hurt, is there any 
reason why it should not equally operate in 
the case of a number of persons, 5 or more, 
acting collectively as an unlawful assembly ? 
Neither in Queen-Empress v. Bisheshar (2), 
nor in the dissenting judgment of 
Tottenham, J. in Nilmony Poddar v. Queen- 
Empress(3)was there given any reason except 
one that s. 149, I. P. ©., did not create 
a specifice offence. That reason cannot 
hold good in view of the opinion express- 
ed by their Lordships of the Privy Oouncil 


(9) 52 O 197: 85 Ind. Cas, 47;290 W N 161; AIR 
1995 P O 1;(1925)M WN 26:L RBA PC L2 PLR 
50; 27 Bom. L R 148;6P L T 169; 23 A L J 314; 41 0 
LJ 24:0;48 M L J 543; 1 OWN 935; 3 Pat. R1 
Or; 26 Or, LJ 431; 52 IA 40 (P O). 
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in Barendra Kumar Ghosh v, Emperor (8), 
cited above. 

In Emperor v. Piru Rama Havaldar (9), it 
was held that the amendment of s. 39, 
Criminal P. O., made in 1923 precludes: 
any other view except that taken in 
Queen-Empress v. Bana Punja (4). So far as 
this question is concerned the amendment 
can have no effect inasmuch as the words 
“subject to the provisions of a. 71 of the 
I. P. C" are inserted there. That amend- 
ment therefore as pointed out in Bajo 
Singh v. King-Emperor (6) and In re 
Ponniah Lopes (7), does not invalidate the 
reasoning of the majority of the Judges 
who decided the case reported in Nilmony 
Poddar v. Queen-Empress (3). 

As regards the particular member of the un- 
lawful assembly who causes huri or grievous 
hurt or any graver offence he may either be 
acting beyond the common object or may 
be carrying out the common object. In 
the former case there can be no question 
that he would be guilty of two separate 
and distinct offences. He is guilty of 
rioting because he shares the common. 
object of the unlawful assembly. He is 
guilty of the specific act committed by 
him beyond the common object as an ine 
dividual offender distinct from the assembly. 
But when he acts within the limits of the 
common object, is he liable to be punished 
separately? I think he would be, for this- 
reason that apart from his capacity as a 
member of the assembly he, having com- 
mitted the particular offence individually, 
would be liable in his personal capacity. 
The hurt or grievous hurt he caused by 
his physical act is capable of being caused 
otherwise than by his being a member 
of the unlawful assembly. He would there- 
fore be liable to two separate punishments 
because the offence of causing hurt can 
be committed without the commission of 
the offence of rioting and in a like manner 
rioting can be committed without the 
commiseion of the other specified offence, 
This was the view taken in QueenEmpress 
v. Dungar Singh (10) and Sothavalan V- 
Rama Kone (11), with which I am in respect- 
ful agreement, 

As regards the members other than the 
one causing hurt or grievous hurt their 
liability arises by reason of the fact that 
" (9) 49B 916: 91 Ind, Oas. 689; 27 Bom. L R 1371; 27 
Or. LJ 113; AI R 1926 Bom. 64. 

(10) 7 A 29; A W N 1884, 220. 

(11) 56 M481; 142 Ind. Cas, 31; 37 L W 250; Ind. 
Rul. (1933) Mad. 180; (1933) M W N 254; 34 Or. LJ 
213; GAM LI 314; A I R 1933 Mad. 338; (1933) Or. 

285. . 
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they. share the common object of the 
assembly and thereby lend their approval 
to the specific act committed by one of 
them. The basis of their liability is that 
they are members of an unlawfui assembly. 
Thus their offences of rioting and of hurt 
and grievous hurt spring from one source, 
namely that they are members of an 
unlawful assembly. They become guilty 
‘of bith the offences in one capacity only, 
namely as members of the unlawful assembe 
ly. Consequently s. 71 of the I. P. O., would 
come to their protection to preclude imposi» 
tion of two separate sentences, 

For the foregoing reascns I hold that 
tbe infliction of two separate sentences on 
all the applicants except Ramgopal Singh 
who actually caused the compound fracture 
of the left index finger of Ramautar was 
illegal. I therefore, set aside the sentence 
of six months awarded for rioting and 
retain the sentences of six months passed 
against them for the offences under s. 325 
read with s. 149, I. P. O. The sentences 


passed against Ramgopal Singh are 
affirmed. 
The result is that the application 


of Ramgopal Singh fails and is dismissed, 
and the applications of others succeed to 
the extent above indicated. The applic- 
ants will now surrender to their bail before 
the District Magistrate, Wardha. 


'D. Application allowed partly. 





RANGOON HIGH COURT 
First Appeal No. 145 of 1938 
March 21, 1939 
Roperts, ©, J AND BRAUND, J. 
U BA THI— APPELLANT 
versUs 
ADMINISTRATOR-GENERAL, BURMA~— 


RESPONDENT 

Succession Act (XXXIX of 1925), ss. 322, 323— 
Scope—Crown, if bound by se. 322 and 323. 

The Orown enjoys 28 prerogative 
of preference in payment to all its sub- 
jects of debts of equal degree, and except in so 
far as the Legislature has thought fit to interfere 
this rule is of universal application, The Orown is 
not bound by a statute unless expressly mentioned 
or referred to by necessary implication. In 
Ohap. VI, Succession Act, the Legislature has fur- 
nished a scheme for the administration of the estates 
of deceased persons, in which it nowhere makes 
any express reference to debts due to the Orown. 
Section 217 deals with the methods of administra- 
tion of assets and says that it shall becarried out 
in accordance with the provisions of Part IX “ save 
as otherwise provided by this Actor by any other 
law for the time being in force." The scope of 
the Crown prerogative falls ‘under the definition 


right 
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of “any other law for the time beingin force.” 
In this Part of the Succession Act there has been 
no reference at all to the Crown's prerogative and 
the necessary implication which follows is that the 
Legislature was careful to leave it alone. Hence 
the Crown is not bound by ss. 322 and 323. Com- 
missioners of Taxation for the Stateof New South 
Wales v. Palmer (1), In re Henley & Co, (2) and 
Theberge v. Landray (3), relied on. 


F. A. from the order of tne High Court, in 
O. M.O, No. 114 of 1938. 


Mr. U Thein Maung, Advocate-General, 
fortke Crown, 
Mr. Clark, for the Respondent. 


Roberts, C. J.—The question raised in 
this appeal may be stated in a very few 
words, but the answer is by no means free 
from difficulty. The question is whether, 
by necessary implication, the Crown is 
bourd by ss. 322 and 323. Succession 
Act, 1925 The Crown enjoys a prerogative 
right of preference in payment to all its 
subjects of debts of equal degree, and ex- 
cept in so far as the Legislature has 
throught fit to interfere this rule is of 
universal application, as stated by Lord 
Macnaghten in Commissioners of Taxation 
for the State of New South Wales v. Palmer 
(1). In In re Henley & Co. (2), it was point- 
ed out that the Crown is not bound by a 
statute unless expressly mentioned or re- 
ferred to by necessary implication : see 
also Theberge v. Landray (3). In Ohap.VI, 
Succession Act, the Legislature has furnish- 
ed ascheme for the administration of the 
estates of deceased persons, in which it 
nowhere makes any express reference to 
debts due to the Crown. By s. 320 it is 
enacted that funeral expenses, death- bed 
charges and board and lodging for one 
month previous to death shall be paid 
before all debts. Funeral expenses are 
not strictly debts, but sums due for board 
and loding for the month preceding death 
are debte. Section 321 directs that the 
expenses of obtaining probate or letters 
of administration are to be paid next. Then 
s. 322 reads as follows: 

“Wages due for services rendered to the deceased 
within three months next preceding his death by 
any labourer, artizan or domestic servant shall 
next be paid, and then the other debts of the 
ee according to their respective priorities (if 
any). 

Section 323 says : 

“Save as aforesaid, no creditor shall have a priority 
over another; but the executor or administrator shall 

(1) (1907) AO17% 76 LJ PO 41; 96LT 278; 14 
Manson 106;23TLR 304, 
gal” (1878) 9 Oh, D 469; 39L T 53; 26 W R 


pÈ (87 2 A O 102; 46 L J P C 1; 35 L T 640; 25 W 
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pay all such debts as he knows of, including his own 
equally and rateably as far as the assets of the de- 
ceased will extend.” 

The learned trial Judge held that the 
Legislature by necessary implication must 
have intended to interfere with the prepro- 
gative of the Crown, and considered that 16 
was impossible to hold that the words 
“no creditor’ ins. 323 meant “no creditor 
save the Crown.” In Commissioners of 
Taxation for the State of New South Wales 
v. Palmer (1), it was observed that there 
was no provision in the Bankruptcy Actin 
force there, which corresponded with the 
provisions of s. 150, Bankruptcy Act, then 
in force in England that the Crown should 
be bound except as. provided therein. 
Accordingly, though by s.48 of the New 
South Wales Bankruptcy Act all debts 
provable in the bankruptcy should be paid 
pari passu, it was held that this enactment 
did not override the prerogative of the 
Crown, In my opinion, this authority is 
binding upon us in the present appeal. 

We have had the benefit of a very care- 
ful argument on both sides and perhaps I 
may be allowed to say that the doubts 
entertained and frankly referred to by the 
learned trial Judge asto the correctness 
of his decision have assisted me in cone 
cluding after some hesitation that thie 
appeal should be allowed. Had he expresed 
himself with greater conviction I should no 
doubt have hesitated longer before reaching 
the conclusion at which. I have arrived. 
Some reference has been made to Food 
Controller v. Cork (4). In that case, the 
Companies Consolidation Act, 1908, fell to 
be considered, and Lord Birkenhead ob- 
served that whilst s. 186 enacted that the 
property ofa company ina Voluntary wind- 
ing up should be applied in satisfaction of 
its liabilities pari passu, 8. 209 allowed 
priority to specified Crown debts, specified 


wages, and to workmen's compensation.. 


Therefore, it followed that the generality 
of s. 186 had to be supplemented and 
corrected by the particularity of the excep- 
tions in s. 209. He said: 

“Among thèse exceptions are certain particular 
Orown debts. It would have been plainly impossible 
to adopt this form of legislation if it had been intend- 
ed that other Orown debts should retain a priority 
inconsistent alike with the general language of 
s. 186 and with the motive which led to the speci- 
fication of admitted exceptions contained in s. 209", 

Now, s. 209, subes, (1) (a), Companies 
Act, specifically mentions a priority in 
favour of all assessed taxes, land tax, pro- 
perty or income-tax, assessed up to a speci- 

(4) (1923) AO 647; 92 L J Ch. 587;67S J 788; 39 
T L R 699, 
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fied period. Accordingly, the statute in 
express terms touches the Orown’s preroga- 
tive. Since this has been done, no claim 
that Crown debts are entitled to a general 
priority on the winding up of the company 
can to use Lord  Birkenhead’s words, 
“survive the particular enumeration cone- 
tained in e. 209,” Lord Atkinson considered 
that where a statutory scheme for the 
administration of the estates of bankrupts 
or for the administration and application 
of insolvent limited liability companies 
which are being wound up, was of such a 
nature that the concurrent exercise by the 
Crown of one or both of its prerogatives. 
produced unreasonable and absurd results, 
One must conclude that the Legislature 
must have intended to trench upon the 
prerogatives sufficiently to avoid these. 
results. He pointed out that there was 
really one prerogative only, namely the 
Tight tu require the debtor to the Orown 
to pay this debt before he pays the debts: 
he may owe to others. And therefore, as 
it seems to me, we must look at the 
Succession Act to see whether there is any» 
thing unreasonable or absurd in holding that 
debts, not trading debts but taxes, due to 
the Crown fall outside the scope of the 
Succession Act altogether. Where trading: 
debts have to be considered the effect of 
admitting the Crown's right of priority, 
as pointed out by Lord Shaw of Dun- 
fermline, might widen thescope of the 
prerogative, and he observed that the case 
their Lordships were deciding in relation 
toa debt arising purely in commercio 
was at the other end of the scale from 
Commissioners of Taxation for the State 
of New South Wales v. Palmer (1), which 
was concerned with the sum of £53 for 
land and income-tax and fine due uader 
statutory authority. It has been held by 
the High Court of Oalcutta that trading 
activities are on a different footing in this 
respect from taxes and statutory dues; 
Re Northern Bengal Co. Ltd. (5). 

Now, why is it unreasonable or absurd 
to say that the Crown is not bound by the 
Succession Act, unless there is a clear im- 
plication that it is so bound ? Mr. Clark 
says if the words “save as aforesaid no 
creditor shall have aright of priority over 
another’ in s, 323 do not include the 
Crown, then the Crown is not bound by Ad- 
ministrator-Generals Act either. By s, 26. 
of that Act the Administrator-General may 
distribute the assets of an estate in dis- 

(5) 41 OW N 458; 169 Ind. Oas, 506; I LR (1937), 
1 Oal. 684;10 RO 9, 
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«charge of such claims as he has notice of, 
after giving the prescribed notice to cre- 
ditors. Butex hypothesi the Crown would 
not be a creditor, and the Administrator- 
‘General could never get the protection 
-against claims by the Crown which he gets 
against other creditors by s. 26. 

Then he says at any rate priorities are 
-expressly mentioned hy s.322, Succession Act, 
which must be taken by implication to refer 
‘to the Orown’s prerogative, ‘according to 
their respective priorities, if any.” But 
the history of the inclusion of the words in 
‘the section seems to be that they were 
-inserted to protect a decree-holder, Nilko- 
-mul Shaw v. Reid (6) they were not in the 
Act of 1865, The phrase “debts of the 
-deceased’ in the section does not expressly 
-include debts due to the Crown and. the 
phrase ‘their respective pricrities” does 
not approach the prerogative any more 
nearly. I am also unable to accept the 
argument with reference to the Adminis- 
trator-Generals Act. It does not seem to 
me absurd or unreasonable that the Ad- 
ministrator-General should first satisfy 
himself that the debts due to the Orown 
have been paid before he seeks to distri» 
bute assets with the protection accorded to 
‘him by 5.26 of the Act. Under s. 54, the 
District Judgein certain cases, is to take 
charge of property and to make payments 
for certain purposes the validity of which 
is unaffected by the Succession Act, But 
Ido not see that the Succession Act any- 
where touchesthe prerogative of the Orown, 
‘Doubtless a right may exist to pay mere 
-funeral expenses for these are not debts 
-due by the deceased at all; but payment 
of anything thatis a debt due from the 
-estate including hospital charges for 
attendance upon the deceased during hie 
lifetime (under s. 320, Succession Act, to 
be paid by the executor or administrator) 
.or wages due for services rendered by a 
labourer, artizan or domestic servant 
(whether paid unders. 322, Succession Act, 
or under s. 54, Administrator-Generals Act, 
by the District Judge) seems to meto be 
permissible only after due regard to the 
prerogative of the Crown whose right 
remain unaffected by either Act. 

I see nothing extraordinary in the view 


that an administrator, whether he be the 


Administrator-General or another, or a 

District Judge with statutory duties, should 

approach his task with the knowledge that 

the primary task is laid upon him of dis- 

charging ths obligations of the deceased in 
(6) 17 W R 513; 12 Beng. LR 287, 
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respect of his payment of taxation before 
the turns tosee who are the ordinary 
creditors and in what orderthey should be 
paid. As regards the Succession Act, 
s, 217 deals with the methods of adminis- 
tration ofassets and says that it shall be 
carried out in accordance with the pro- 
visions of Part IX “save as otherwise provide 
ed by this Act or by any other law for 
the time being in force.” It seems to me 
that the scope of. the Orown prerogative 
falls under the definition of “any other 
law forthe time being in force,” In this 
Part of the Succession Act there has been 
no reference at all tothe Orown's prerogae 
tive and the necessary implication which 
follows in my mind is that the Legislature 
was careful to leave it alone. Accordingly, 
in my opinin, this appeal should be allow- 
ed. Costs to follow the event: Advocate’s 
fee 20 gold mohurs. 


Braund, J.—I agree. 
8, Appeal allowed, 


‘PATNA HIGH COURT 
Appeal From Original Decree No. 76 
of 1937 
January 19, 1940 
Hareigs, O. J. AND Manowar LALL, J. 
Raja Sri Sri SHIVA PRASAD SINGH 
—PLAINTIFF— APPELLANT 

versus 


Smt MANDIRA KUMARI DEBI 


—DB8FENDANT— RESPONDENT 
Landlord and tenant—Lease—Forfeiture—Waiver 
—Acceptance of rent, effect—Notice to quit, effect 


Courts of law in England and in India always 
lean against forfeitures; therefore, whenever 3 
landlord means to take advantage of any breach of 
covenant or condition sothat it should operate as 
a forfeiture of the lease, he must take care not to 
do anything which may be deemed an acknowledg- 
ment of the continuance of ‘the tenancy, and so 
operate as a waiver of the forfeiture, Merely 
lying by and witnessing the breach is no waiver; 
some positive act must be done. The general rule 
ie, that if a lessor or other person legally entitled 
to the reversion, knowing that a forfeiture has 
been incurred by the breach ofany covenant or 
condition, does any act whereby he acknowledges the 
continuance of the tenancy at a later period, he 
thereby waives such forfeiture. Where the term 
of the lease is that in case the tenancy is put 
for any other purpose than allowed by the lease 
by altering the condition of the lease-hold or in 
any way render it unfit for cultivation, the lessor 
would be entitled to evict the lessee from posses- 
sion, the acceptance of rent accruing due after a 
forfeiture amounts to a waiver, and in sucha case 
the giving ofa notice to quit premises also amounts 
to & waiver because the giving of the notice re- 
cognizes the continuance of a tenancy. 
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A, from a decision of the Subordinate 
Judge of Dhanbad, dated October 15, 1936. 


Messrs. P. R. Das, N. N. Ray and Vishun- 
deva Narayan, for the Appellant. 

Messrs. S. C. Mazumdar and Ramanugrah 
Narain Sinha, tor the Respondents. 


Harrles, C. J.—This isa first appeal from - 


a decree of the learned Subordinate Judge 
of Dhanbad dismissing the plaintiff's claim 
for possession of certain property. 

On Baisakh 20, 1325 B. S.. the defene 
dant’s husband took a lease of certain land 
described in schedule (ka) of the plaint 
situate in the town of Jharia from the 
plaintiff at an annual rental of Rs. 31-8-9, 
This lease was in due course registered. It 
was a term of the said lease that the 
plaintiff's (defendant's?) husband would not 
alter the condition of the leasehold land in 
any way or render it unfit for cultivation, and 
if he did so, the plaintiff would be entitled 
to evict him from possession. 

According to the plaintiff, the defendant's 
husband did not cultivate this land but, on 
the contrary, let it out for building purposes. 
In Magh 1333 B.S. the defendant's husband 
died, and the defendant (plaintiffs?) alleged 
in his plaintthat the defendant’s husband 
had no right under the lease to let the land 
totenants for building purposes and as 
there had been a breach of the condition in 
the lease the plaintiff was entitled to treat 
the lease as forfeited and accordingly to 
recover possession of the same. It is express- 
ly pleaded in the plaint that the plaintiff 
gave notice to the defendant on Agrana- 
yan 6, 1341 B.S.to give up possession of 
the property with effect from Pous 1, 1341, 
B.S. In spite of the notice the defendant 
had refused io relinquish possession of the 
property, hence the present suit, There 
was an alternative claim thatif the plaintiff 
was declared not entitled to obtain khas 
possession of the property, he should be 
given a decree for arrears of rent at the 
rate of Rs. 6 per katha which was the pre- 
vailing rate in Jharia for homested land. 

The defendant denied that there had 
been any breach of covenant or that the 
plaintiff was entitled to claim forfeiture of 
the lease and possession of the land in suit. 
It was pleaded that the defendant was 
entitled by the terms of the lease to fet the 
land out for building purposes and in any 
event the plaintiff had been aware of this 
for a considerable time and had waived his 
right to forfeiture by acceptance of rent 
and other acte recognizing the existence of 
the tenancy. 
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. The learned Subordinate Judge was of 
opinion that the plaintiff was not entitled 
to claim forfeiture of the lease, and even if 
there had been a breach of a covenant, the 
plaintiff had stood by with full knowledge 
of such breach. Accordingly the learned 
Subordinate Judge held that the plaintiff's 
claim was barred by reason of estoppel, 
acquiescence and waiver. 

In my view the decision of the learned 
Subordinate Judge cannot be challenged. 
It is conceded that after the plaintiff had 
full knowledge of the breach of the coven- 
ant, if any, he gave the defendant notice to 
quit the land and thus recognized the exe 
istence of the tenancy, Further, Mr. P. R. 
Das had to admit in the course of argument 
that rent had been accepted, and this was 
done with full knowledge of the breaches, if 
any, of the covenants of the lease. Further, 
in the plaint the plaintiff stated that if he 
was not given possession of the property, he 
was willing to allow the defendant to 
remain on the land at a rental of Rs. 2,022 
per annum which is at the rate of Rs, 6 
per katha. 

Courts of law in Englaud and in India 
always lean against forfeitures; therefore, 
whenever a landlord means to take 
advantage of any breach of covenant or 
condition so that it should operate as a 
forfeiture of the lease, he must take care not 
to do anything which may be deemed an 
acknowledgment of the continuance of the 
tenancy, and so operate as a waiver of the 
forfeiture. Merely lying by and witnessing 
the breach is no waiver; some positive act 
must be done. The general rule is, that if a 
lessor or other person legally entitled to the 
reversion, knowing that a forfeiture has 
been incurred by the breach of any coven- 
ant or condition, does any act whereby he 
acknowledges the continuance of the 
tenancy at a later period, he thereby waives 
such forfeiture. Acceptance of rent accrue 
ing due after a forfeiture amounts to a 
waiver, and the giving of a notice to 
quit premises also amounts to a waiver in 
this case, because the giving of the notice 
recognized the continuance of a tenancy. 
The whole pleading in this case amounts to 
an acknowledgment of the continuance of 
the tenancy until Pous 1, 1341 B.S., when 
the notice to quit expired. This aspect of 
the case does not appear to have been 
appreciated by the Court below; but in 
argument Mr. Das hadto admit that there 
was no answer tothis point. In my view if 
there had been a breach of covenant in thig 
case, the plaintiff after knowledge of the 


688 


same recognized the existenee of the ten- 
ancy and thereby waived any right which 
he might have had to forfeiture. In this 
view of the case, it is unnecessary to 
consider the difficult points arising as to 
whether there had or had not been a breach 
of covenant and whether such entitled the 
plaintiff to claim forfeiture of the lease. 

The result, therefore, is that this appeal 
fails and I would accordingly dismiss it 
with costs. 


Manohar Lall, J.—I agree, 
D. Appeal dismissed, 





NAGPUR HIGH COURT 
Second Appeal No, 217 of 1937 
September 26, 1939 
PoLLCOK, J. 
NATHUSINGH AND ANOTaBR-— APPELLANTS 
versus 


ANANDRAO AND OTBERS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s,52—Lis 
pendens —Suit by son for partition, against father 
presented in wrong Court — During pendency in 
wrong Court property mortgaged by father — Plaint 
presented to proper Court two months after its return 
— Sut held, not instituted before mortgage and s. 52 
did not apply—Hindu Law—Partition—Minor—Suit 
by, ir partition — Whether effects disruption by 
ttself. 

An adult member of a Hindu joint family can effect 
disruption of the family by expressing an unequivo- 
cal determination to separate and the institu- 
tion of & suit for partition amounts to the expression 
of sucha determination. A minor member of a joint 
family can sue through hisnext friend for partition 
but the Oourt will not give him a decree for partition 
unless it considers that it isfor his benefit that 
there should be a partition. It follow from this that 
a minor member cannot effect a disruption of the 
family by merely expressing his desire to separate. 
Therefore the institution of a suit by a minor claim- 
ing partition will not effect a disruption, 152 Ind. 
Cas. 715 (3), 58 Ind. Oas. 667 (4) and 122 Ind. Cas, 
167 (5), relied on. ° 

A minor son instituted a suit for partition against 
his father and mother on February 28, 1930 in a 
wrong Court. It was returned by the Oourt on 
October 4, 1930, for presentation inthe proper Court, 
and it was so presented some time in 1431, During 
the pendency of suit in wrong Oourt the father mort- 
gaged certain property. Later the Court decided 
that it was for the benefit of the minor that there 
should be a partition and passed a preliminary decree 
for partition : ; 

Held, that the suit could not be instituted in the 
former Court by presentation of a plaint in the latter 
Court. There was a gap oftwo months in which 
there was no plaint before any Oourt. The suit 
therefore that culminated in a decree for partition 
must be deemed to have been instituted some time in 
1931, Asthe property was mortgaged during 
pendency of suit in wrong Court s. 52, T. P. Act, did 
not apply. 101 Ind. Cas, 797 (1) and 144 Ind. Oas. 56 
(2), referred to, 
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S. A, from the appellate decree of the 
Court of the District Judge, Nagpur, dated 
November 28, 1936. 


Mr. A. R. Kulkarni, for the Appel- 
lants. 
Mr. M. R. Bobde, for the Respondents. 


Judgment.—This appeal arises out of a 
suit to enforce a mortgage wbich was 
executed by Ratan Singh, defendant No. 1 
on July 23, 1930. The other defendants, 
who are the wife and minor sən of Ratan 
Singb, claimed that they separated from 
Ratan Singh before the date of the morte 
gage and that their shares in the pro 
perty arenot bound by the mortgage. 
The lower Appellate Court, differing from 
the trial Court, held that the entire pro» 
perty was bound by the mortgage. 

The facts are not in dispute. On Feb- 
Tuary 23, 1930 Ratan Singh’s minor son 
through his next friend filed a plaint in the 
Court of the Second Additional District 
Judge, Nagpur,in which he asked for 
partition. The defendants in that , suit 
were his father and mother. That suit was 
returned by the Court on October 4, 1930 
for presentation in the proper Court, and 
it was presented some time in1931 in the 
Court of the Additional Subordinate Judge 
of the first class. Later that Court decided 
that it was forthe benefit of the minor 
that there should be a partition and passed 
a preliminary decree for partition, allotting 
a third share inthe family estate to each 
of the parties in that suit, 

It will be observed that the mortgage 
was executed while proceedings were going 
on in the wrong Oourt. In Ma Than ~v. 
Maung Ba Gyan (1) it was held in some- 
what similar circumstances that there was 
only one suit instituted. That case has 
been criticised in Gouri Datt v. Shankar 
(2) OrderIV,r.1 of the Civil P. O. states 
that every suit shall be instituted by pre- 
senting a plaint to the Oourt or such 
officer as it appoints in this behalf, and 
the explanation to s.3 of the Lim. Act 
provides that a suit is instituted in ordi- 
nary cases when the. plaint is presented to 
a proper officer. The Courts of the Addi- 
tional Subordinate Judge of the First 
Olass and of the Second Additional District 
Judge were entirely; different Oourts 
and in my opinion a suit could not be 
instituted in the former Oourt by presen- 
tation of a plaint in the latter Oourt. A 

o 5 R 101; 101 Ind. Oas. 797; A I R 1927 Rang 


145. 
(2) A I R 1933 Sind 117; 144 Ind, Cas. 56; Ind, Rul. 
(1933) Sind 169 (2). 
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plaint that is properly presented and 
‘then transferred to another Court stands 
on quite a different footing. Here there 
was a gåp of two months in which there 
was no plaint before any Court. The 
suit therefore that culminated in a decree 
for partition must be deemed to have 
been instituted some time in 1931, 

It 18 well-settled: that an adult member 
of a Hindu joint family can effect disrup- 
tion of the family by expressing an un- 
equivocal determination to’separate and 
that the institution of a suit for partition 
amounts to the expression of such a deter- 
mination. A minor member of a joint 
family can sue through his next friend for 
partition but the Court will not give him 
a decree for Partition unless it considers 
that itis forhis benefit that there should 
be a partition. It seems to meto follow 
from this that a minor member cannot 
effect a disruption of the family by merely 

` expressing his desire to separate; for if 
he could do so, then the Court would 
have no discretion in the matter and would 
-have to give him a decree for partition. 
Therefore the institution of a suit by a 
minor claiming partition will aot effect a 
disruption: see Chhotabhai v. Dadabhai 
(3), Lalia Prasad v. Sri Mahadeoji Biraj- 
man Temple (4) and Ganapathy v. Subrae 
manyam Chetty (5), The question whether 
a decree for partition takes effect from 
the date of the decree or from the date 
when the suit was instituted has given 
rise to different opinions; but, as I have 
held that the suit for partition here must 
be deemed to have been instituted in 1931 
1. e. after tbe execution of the :mortgage, 
that point need not be considered. 

It has been contended that the doctrine 
of lis pendens, as enunciated in 8, 52 of 
the T. P. Act, applies. The mortgage was 
executed after 8.52 was amended by the 
T. P. (Amendment) Act XX of 1929. The only 
order that was made in the proceedings 
pending atthe time when the mortgage 
was executed was an order that the plaint 
should be returned for presentation ina 
proper Oourt. The suit in which the decree 
for partition was passed was not instituted 
until after the mortgage was executed, 
and therefore the doctrine of lis pendens 
cannot apply. 

(3) A I R 1935 Bom. 54; 152 Ind. Oas. 715; 36 Bom. L 
R 738; 7 R B166. 

(4) 43 A 461; 58 Ind. Oas. 667; 2 UPL R (A) 137; 
18 A LJ 503. 


(5) 52 M 845; 122 Ind, Oas. 167; 30L W 254; AIR 
ae Mad. 738; 57M LJ 374; Ind. Rul. (1930) Mad. 
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The appeal therefore fails and is dismiss- 
ed with costs. QOounsel'’s fee Rs. 60, 
Leave to appeal is refused, 


8. Appeal dismissed, 





ALLAHABAD HIGH COURT 
. First Appeal No, 467 of 1937 
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IOBAL AHMAD AND BAJPAT, JJ. 
Messes. RADHA KRISHNA-BENI 
PRASAD—PLAINTIFE—APPRLLANT 

VETSUS 
Messrs. KISHORE OHAND SHIVA 
OHARAN LAL AND OTHERS—DEFENDANTS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 6. 4—= 
Provisions of Code are subject to Electricity 
Act — Electricity Act (IX of 1910) s 5 (f) 
—OCl, (f) when comes into operation—Practice— 
Appeal—Party admitting certain points in trial 
Court should not be compelled to give evidence on 
questions on which no tssue was framed by contest- 
ing party. 

The Electricity Act is a special 
the provisions under the Civil P, O, 
are subject to any condition regulating that pro- 
cedure by the provisions of the Electricity Act. [p. 
692, col. 1.] 

When the license has been revoked certain pro- 
visions laid down by s.5, Electricity Act, have 
an imperative effect and under those provisions the 
licensee has the option of disposing of all lands 
buildings, works, materials and plant belonging to 
the undertaking in such manner ashe may think 
fit under cl, (f) only. That clause is more or 
less a residuary clause and it comes into operation 
only when the preceding provisions laid down in 
ne gyer clauses have not come into operation, 

ibid. 

It will not be fair to the parties who admitted 
certain points in the Court below that they should 
in appeal be compelled to give evidence on ques- 
tions on which no issue was raised in the Gourt 
below by the contesting parties. [p. 690, col. 1] 


F. A, from the decision of the Civil Judge, 
Budaun, dated August 30, 1937. 

Messrs. G. S. Pathak, J. P. Bhargava and 
Inam Ullah, for thé Appellant. 

Messrs. P. L. Banerji, Nanak Chand and 
B. N. Misra, for the Respondents. 


Bajpal, J—This is an appeal by the 
firm of Messrs. Radha Krishna-Beni Prasad 
who were the plaintiffs in the litigation out 
of which this appeal has arisen. It is cons 
nected with First Appeal No. 507 of 1987 
which is an appeal by the firm of Messrs. 
Kishore Chand-Shiva Charan Lal, defen- 
dant No. 1 in the litigation, Mr. Pyare Lal 
Banerji appearing on behalf of the said 
defendant conceded that his appeal will be 
pressed only on the question of costs, As 
we propose to remit certain issues we have 
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decided to leave the consideration of the 
question of costs when we decide the ap- 
peals finally. This is all that is necessary 
to be said in connection with First Appeal 
No. 507 of 1937 at present. The plaintiff 
impleaded three defendants in the suit. 
Defendant No. | was Messrs. Kishore Chand- 
Shiva Charan Lal of Bareilly, defendant 
No, 2 was the Budaun Electric Supply 
Company and defendant No. 3 was Messrs. 
P. L. Jaitly & Co. No written statement 
was filed by defendant No. 3 and the case 
proceeded ex parte against them. Nor was 
any written statement filed by defendant 
No. 2. To complete the array of parties 
before us both defendant No. 2 and defen- 
dant No. 3 have been impleaded as rege 
pondents and Pt. Nanak Chand on behalf 
of defendant No. 3 has tried to persuade us 
that we should send down certain issues at 
his instance as we are remitting certain 
issues at the instance of the plaintiff and 
defendant No. 1, but weare not prepared 
to give this indulgence to defendant No. 3. 
It will not be fair to the parties who 
admitted certain points in the Court below 
that they should now be compelled to give 
évidence on questions on which no issue 
was raised in the Court below by the cone 
testing parties, We shall have to advert 
to the contentions of Pt. Nanak Chand 
later on. 

The case of the plaintiff was that it had 
obtained a decree from the Calcutta High 
Court in its ordinary original jurisdiction in 
Suit No. 1980 of 1932 against defendants 
Nos. 2 and 3, namely the Budaun Electric 
Supply Oompany Ltd., and Messrs. P., L. 
Jvaitly & Oo., for a sum of Bs, 54,000 odd 
and that the decree was transferred to 
Budaun for execution. At Budaun the 
plaintiff proceeded to attach and gell the 
property detailed at the foot of the plaint 
alleging it to belcng to defendant No. 2 
bat before attachment could take place de- 
fendant No. 1 intervened and the execution 
Oourt allowed the objections of defendant 
No, 1 but the order was set aside by this 
Court and it was enjoined that the objec- 
tions of the intervener could be decided 
only after attachment had taken place and 
the execution case was therefore sent down 
to the Court below. The executing Court 
then proceeded to attach the property of 
defendant No. 2, and defendant No. 1 again 
filed objections and the objections were 
once more decided in favour of defendant 
No. 1 with the result that the plaintiff 
had to bring the present suit under Ô. XXI 
T. 63, Civil P. C., for a declaration that the 
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plaint property belonged to his judgment- 
debtor, namely defendant No. 2, and was 
liable to attachment and sale in execution 
of the plaintiff's decree No. 1980 of 1932 
passed by the Calcutta High Court. 

The plaintifi’s case as foreshadowed in 
the plaint is asimple one. Itis that the 
property in dispute belongs to the Badaun 
Electric Supply Company, the judgment- 
debtor of the plaintiff, and defendent No. }, 
if he is in possession of that property, is 
in possession on behalf of the plaintiffi’s 
judgment-debtor and there is no bar to the 
property being sold, The plaintiff alleged 
that the objections of defendant No, 1 were 
based on certain allegations made by that 
defendant and those allegations were that 
a license for supplying electrical energy to 
the town of Budaun was obtained by dee. 
fendant No. 3 from the Provincial Govt. and 
then defendant No. š assigned that license 
to defendant No. 2 and defendant No. 3 
became the managing agents of the Budann 
Electric Supply Company. Subsequently the 
Govt. revoked the license by an order 
dated June 9, 1932, and refused to listen 
to the representations of defendant No. 2 
for the condonation of the delay, but while 
these representations were going on defen= 
dant No. 2 borrowed a certain sum of 
money (the exact amount of which is in dis- 
pute and is not admitted) from defendent 
No. 1 and debentures were granted to de- 
fendant No.l and Mr. Raghunath Prasad 
Tandon, a member of the family of defene 
dant No, 1, was appointed an agent of de- 
fendant No. 2 in Budaun and put in charge 
of the business, The Govt. by its letter 
dated March 5, 1934 refused to grant a 
fresh license to defendant No. 2 and requir- 
ed the said defendant to sell its entire 
undertaking to defendant No, 1. These 
allegations according to the plaint were the 
allegations of defendant No, 1 and on that 
ground it was said that defendant No. 1 
was objecting to the execution of the plains 
tiff’s decree by the sale of the property of 
defendant No. 2, but it was stated that 
these objections could not in any way stand 
in the way of the plaintiff and the plaintiff 
was entitled to obtain the declaration 
claimed. ' 

It might be mentioned that the plaintiff 
nowhere alleged in the plaint that the al» 
legations of defendant No. 1 were baseless 
and the only protest that we find entered 
in the plaint was that the amount of the 
debentures was in dispute and not admitted. 
Defendant No. 1 alone filed. a written 
Stalement and his case was that he was not 
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the legal representative of defendants Nos, 2 
and 3, nor was he in possession on their 
behalf, but that he was in possession of the 
property in dispute in his own right and in 
pursuance of the license granted to him by 
the Governor-in-Oouncil for the working of 
the undertaking pending the completion of 
the sale and therefore the property in dispute 
was not liable to attachment and sale in 
execution of any decree passed in favour of 
the plaintiff against defendants Nos. 2 
and 3. Section 5, Electricity Act, was 
pleaded as a bar and it was said that defen- 
dant No. 1 was the sole debenture-holder 
of defendant No. 2 tothe amount of Rs. 2 
lacs and the said debentures were the first 
charge on the assets and property of de- 
fendant No. 2 and in no event could the 
‘property of defendant No. 2 be sold without 
the payment of the entire debenture money 
with interest. It was said that the license of 
defendant No, 2 having been revoked and the 
said defendant having been ordered by the 
Govt. to execute a sale deed in favour of de- 
fendant No. 1, he had no interest in the pro- 
perty in suit and neither defendant No. 2 nor 
defendant No. 3 had any right in or dis- 
posing power over the property in dispute 
or its revenues or profits. Certain other pleas 
based on the Electricity Act were advanced 
and it was said that under s. 28 (1), Elec» 
tricity Act, no one could run the electrical 
undertaking of Budaun who had not been 
granted a license by the Govt. and that 
the order of attachment passed by the 
execution Court was in contravention of 
8.5 (e) (1), Electricity Act. It was also 
pointed out that this order of attachment 
would prevent defendants Nos. 2 and 3 
from completing the sale in favour of defen- 
dant No. 1 although the Governor-in-Council 
had asked defendants Nos. 2 and 3 to 
execute such a sale deed. The provisions 
of the Electricity Act, if was submitted, 
prevailed over the general law contained 
in Oivil P. C. 

No oral evidence was produced in the 
case but certain statements under O. X, 
r., 1 were made by the Counsel for the 
parties. It was admitted by the plaintiff's 
Oounsel that the Govt. had revoked the 
license held by defendant No. 2. As regards 
the position of defendant No. 1, the plaint- 
iff's Counsel stated that he did not know that 
the Govt. had granted a new license to 
defendant No. 1 and his case was that 
defendant No. 1 was in possession on 
behalf of defendant No. 2. The defendant's 
Counsel stated that the Govt. had. ordered 
defendant No, 2, the former licensee, to 
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make a sale of the entire electrical under- 
taking at Budaun in favour of defendant 
No. 1 and defendant No.1 never came to 
work the undertaking through Raghunath 
Prasad Tandon as agent of defendant No, 2. 
He said that by means ofa letter dated 
March 5, 1934 the Govt. authorized defen- 
dant No, 1 under s. 5 (g) Electricity Act, 
and that was tantamount to the grant of 
a license. After all these statements had 
been made and issues had been framed the 
plaintiff said by means of his Application 
No. 72-0 that the only point of contest 
between the parties to the suit was whether 
the sale deed of the entire concern and 
the disputed property had been executed 
in favour of the answering defendant or 
not. The Court below had struck three 
issues in the case : 

“(1) Whether defendant No.2 is the owner of the 
property specified in the list annexed to the plaint ? 

(2) Whether the property in question is legally 
liable to attachment ? 

(3) Whether the property in question is saleable ?” 

It was‘ held that defendant No. 2 was. the 
owner of the property detailed in the list 
annexed to the plaint and the property in 
question was legally liable to attachment 
and a declaration to that effect was given 
in the operative portion of the order passed 
by the Court below. But it was held that 
the property was not liable to be sold in 
execution of the decree until the con- 
tingency contemplated by cl, (f) of s. 9, 
Electricity Act, arose. Oertain other observe 
ations were made and we Shall refer to 
them in the course of our judgment. It 
is against this decree that the parties have 
filed cross-appeals referred to above and 
it is contended on behalf of the plaintiff- 
appellant that the property in suit was 
saleable without being subject to any 
condition. : The amount and the validity 
and the payment of the debentures are also 
contested in the appeal. A certain file was 
sent for from the Local Govt. but as pri- 
vilege was claimed and allowed by the 
Court below it is contended before us that 
the Oourt below erred in this respecte No 
pleas having been advanced by defendants 
Nos, 2 and 3 and certain admissions having 
been made by the contending parties the 
Matter in controversy is confined within 
a narrow compass, A license is granted 
under the Electricity Act for the supply 
of energy to a licensee principally on public 
grounds forthe benefit of the public and 
it is only natural that the license should 
be hedged in by certain conditions and the 
licensee: who constructs a building and gets 
materials and machinery for the working 
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of the license has to comply with the cone 
ditions of the license and has to run the 
undertaking according to the provisions 
of the Electricity Act. His ownership of 
the undertaking (we are using the term 
used in the Electricity Act) is subject to 
certain limitations contained in the Act. 
Ordinarily, a private owner of private pro- 
perty has the right to assign or transfer his 
property, but under s. 9, subecl, (2), Elec- 
tricity Act 

“the licensee shall not at any time assign his license 
or transfer his undertaking, or any part thereof, by 


sale, mortgage, lease, exchange or otherwise without 
the previous consent in writing of the Local Govt.” 


When we have to consider the question 
whether under the provisions of s, 60, Civil 
P. O., the property of the judgment-debtor 
is or is not liable to attachment and sale 
in execution of a decree we have to bear 
in mind the words of s, 4, Civil P, O., which 
says that: 

“nothing in this Code shall be deemed to limit 
or.otherwise affect any special or local law now in 
force or any special jurisdiction or power conferred, 
or any special form of procedure prescribed, by or 
under any other law for the time being in force.” 


The Electricity Act is a special law and 
it is obvious that the provisions under the 
Civil P. O. are subject to any condition 
regulating that procedure by the provisions 
of the Electricity Act. As we said before 
it is admitted by the plaintiff and by 
defendant No. 1 that the license granted to 
defendant No. 2has been revoked. When 
this license has been revoked certain provi» 
sions laid down by s. 5, Electricity Act, 
have an imperative effect and under those 
provisions the licensee has the option of 
disposing of all lands, buildings, works, 
materials and plant belonging to the under- 
taking in such manner ashe may think fit 
under cl. (f) only. That clause is more or 
less a residuary clause and it comes into 
operation only when the preceding provi- 
gions laid down in the earlier clauses have 
not come into operation. 


It was submitted on behalf of the plainte 
iff-appellant that cls. (a), (b), (c), (d) and 
(e) of s. 5, have not been complied with, 
and that there is no evidence on the record 
to show that they had been complied with 
and therefore there is no bar to the plaintiff 
obtaining the declaration which he seeks, 
Pt. Nanak Uband on behalf of defend- 
ant No. 3 also raised the same plea before 
us, but we find that defendant No 3 
was absentinthe Court below and has 
been impleaded here, as we said befcre, 
only tocomplete the array of parties and 
the plaintiff, while it said what the case 
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of defendant No, 1 was, did not anywhere 
suggest that cls. (a) to(e) of s. 5, Elecri- 
city Act, had not come into operation and 
we findit extremely difficult to hold that 
as there ie no evidence on the record on 
these points the procedure laid down by 
those clauses was not followed by the Pro. 
Govt. In any event this is not a matter 
which ought to trouble us very much. 
Defendant No.2 will have a disposing 
power over its undertaking only under the 
provisions of cl. (f)of s.5 and all that the 
Court below has done is tosay that the 
property is not liable to be sold in exe- 
cution of the plaintifi’s decree until the 
contingency contemplated by cl. (7) of s. 5, 
Electricity Act, arises. Jt is open to the 
plaintiff to say before an executing Court. 
that such a contingency has arisen and that. 
the property of defendant Nc. 2, namely the 
plaint property, ought to be sold. In this 
view of the matter it is not necessary for us 
to consider the plea raised by the plaintiff- 
appellant that the Court below ‘ought to 
have ordered the file regarding the sale 
summoned from the Local Govt. to be 
opened in Court and admitted in evidence” 
because that file if brought on the record 
would only have shown what precedure the 
Govt. adopted unders. 5, Electricity Act, 
and as we said before, the plaintiff 
never whispered in the Court below that 
there was any irregularity on that point. 


We might at this stage dispose of the 
contention of Pt. Nanak Ohand appearing 
on behalf of defendant No. 3 that the licence 
has not been revoked. He advanced an im- 
passioned argument before us and said that 
he should be permitted to raise this plea 
and to have a decision on it by the remis- 
sion of an issue. The decree of the Court 
below was more or less ex parte against him 
and if we were to concede to his prayer 
‘prejudice would be caused to the main cons 
tending parties and we are not prepared to 
grant any indulgence to him. It is of course 
always open to him to take such steps as 
the law gives him for the vindication of his 
grievances, if any. He also, like the plaints 
iff, said that the procedure enjoined by s. 5, 
Electricity Act, was not complied with and 
what we have said in connection with the 
argument of the plaintiff applies equally to 
him. The Court below in the operative pore 
tion of its order went on to make certain 
observations regarding the debentures. No 
issue was struck on the question of the 
validity or otherwise of the debentures and 
the Court below assuming that the deben- 
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tures were valid said : 

“In case defendant No. t suceeeds in effecting the 
purchase as ordered by the Govt., the attachment 
shall enure onthe purchase money in substitution 
for the attachment of the undertaking, but asthe 
debentures of defendant No. 1 aresecured under the 
undertaking while the plaintiff's money is unsecured, 
defendant No. 1 shall be entitled to set off his de- 
benture against the purchase money in case he 
happens to effect the sale in his favour, and out 
of the balance of the purchase money, the plaintiff 


shall have priority as attaching creditor over other 
unsecured creditors.” 


These observations presumably have been 
made in view of what is said ins. 5, cl. (e), 
Electricity Act. It says that 

“where a purchase has been effected under any 
of the preceding clauses : i 

(1) the undertaking shall vest in the purchasers 
free from any debts, mortgages or similar obliga- 
tions of the licensee or attaching to the undertak- 


ing: ; 

Provided that any such debts, mortgages or simi- 
lar obligations shall attach to the purchase money 
in substitution for the undertaking.” 


Learned Counsel for the plaintiff-appel- 
lant contends that there 1s no provision for 
a set-off such asthe Court below has made 
in cl. (e) of s. 5 and that the amount of 
debentures is not known, nor has their 
validity been determined and the Oourt 
below was therefore in error in adding this 
rider to the operative portion of the final 
order, To a certain extent his contention 
may be sound but the validity of the deben- 
tures was not impugned in express terms 
in the plaint and all that was said was that 
the amount of the debentures was not ad- 
mitted, but in order to prevent future liti- 
gation we have thought it fit to obtain 
a finding from the Court below on the 
question of the validity of the debentures. 
This is possible only if we give an indul- 
gence tothe plaintiff. When Mr. Pathak 
on behalf of the plaintiff was advancing 
his arguments in connection with the de- 
bentures Mr. Banerji on behalf of defend- 
ant No.1 said that he had no objection to 
the deletion of that portion ofthe order 
passed by the Court below which related 
to debentures, but after having heard Mr. 
Pathak we have come to the conclusion 
that in the interests of justice it would be 
better if we have a finding on that issue. 
Mr. Banerji then contended that the decree 
passed in favour ofthe plaintiff against 
defendants Nos.2 and 3 by the Calcutta 
High Court was a collusive decree and as 
we were granting an indulgence to the 
plaintiff we should grant an indulgence to 
defendant No. 1 as well and permit him to 
raise an issue on the question of the nature 
of the plaintiff's decree. We have come to 
the conclusion, and we think that the 


KARAM SINGH*MOZAN SINGH V. NIHAL SINGE (LAH.) 


693 
plaintiff should not grudge this concassion 
in his own interests and forthe hononr of 
his firm, that an issue should be sant down 
to the Court below regarding the validity 
of the decree passed in favour of the 
plaintif. For the reasons given above we 
remit the following issues to the Court 
below: (1) Whether the decree in Suit 
No. 1980 of 1932 passed by the Oaleutta 
Higo Court in its ordinary original jurise 
diction in favour of the plaintiff against 
defendants Nos. 2 and 3 was collusive and 
fraudulent and not binding on defendant 
No. 1? (2) Are the debentures -held by 
defendant No. 1 valid or not? Parties 
will be at libety to adduce additional evi- 
dence relevant tothe above two issues. The 
Court below is expected to return its finde 
ings within six months, Mr, Pathak says 
that on the return of the findings he should 
be permitted to take the plea, if necessary, 
that “the debentures, even if valid, will 
not prevail against the plaintifi-decrees 
holder because they have not matured and 
erystalized” to use tbe words of Mr. Pathak 
himself, This permission is given to him. 
It is expected thatthe particulars of fraud 
or collusion will be supplied by defendant 
No. 1 tothe plaintiff and the plaintiff will 
indicate the grounds on which the validity 
of the debentures is questioned. 


g. Issues remitted. 


—_—_ ingan akar anagara 


LAHORE HIGH COURT 
Civil Revision No, 197 of 1939 
July 11, 1939 
Ram Lat, J. 

Murssrs, KARAM SINGH-MOHAN SINGH 
TarouaH SABDAR MOHAN SINGH, 
PROPRIETOR oF FirRM-—-DREENDANT 

—PRTITIONER 
VETSUS 
NIHAL SINGH, SOLE PROPRIETOR oF 
BUSINESS sTYLED 4s NIHAL 
HARBHAJAN SINGH—PLAINTIPF 

AND oT AERS—DRFENDANTS—RKESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), s. 22 
—Ingtrument writtenin oriental language — Provi- 
sions of s. 22, if apply—Hundi falling due on certain 
date according to local usage—Three days of grace, if 
can be added. 

Provision of s, 22, Negotiable Instruments Act, 
giving three days of grace affects only instruments 
which are not written in an oriental language. The 
instruments written in oriental languages will be 
governed by any local usage which may be proved 
in the case. W here it is admitted in the plaint that 
the kundi in question fell dueona certain date in 
accordance with the local usage or custom, the 
operation of s. 22, Negotiable Instruments Act, is 
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obviously excluded, and therefore the three days of 
grace which are allowed inthe case of instruments not 
expressed in an oriental language cannot be added in 
this case for computing limitation for asuit on the 
hundi in question. 142 Ind. Oas. 729 (2), relied on. 
27 Ind. Cas, 608 (1), doubted. 


©. R. from the decree of the Additional 
Judge, Small Cause Court, Amritsar, dated 
January 20, 1939, 


Mr. Harnam Singh, for the Petitioner. 
Mr. Bhagat Singh, for the Respondents. 


Order.—The sole question involved in 
this case ie whether the suit brought on 
the basis of a hundi was within time. The 
hundi in question was executed for Rs. 600 
on April 18, 1935, equivalent to Chetar 
Shudi 15, 1992, The hundi was to fall due 
alter 240 days and a suit was brought on 
December 13, 1938. It is stated in para. 1 
of the plaint that the due date for payment 
of the hundi was Maghar Shudi 15, 19992, 
equivalent to December 10, 1935 “‘accord- 
ing to the custom of the Amritsar market,” 
and it wascjaimed that after adding three 
days of grace the hundi was payable on 
December 13,1935, Tbe suit was brought 
exactly three years afterwards on December 
13, 1938. The learned Additional Judge, 
Small Cause Oourt, Amritsar held that three 
days of grace should be added to the date 
on which the hundi fell due and therefore 
the suit brought on December 13, 1938, 
was within time. This decision, he based 
on the. suthority in Nanak Singh v. Keshao 
Das (1), where Rattigan, J., held that every 
bill of exchange (hundi) made payable a 
certain number of days after date of its 
execution is at maturity on the third day 
after the day on which it is expressed to 
be payable under s. 22 (2), Negotiable 
Instruments Act, and that day should also 
be excluded. 


Against this order a revision petition has 
been presented through Sardar Harnam 
Singh who has urged that the instrument 
in this case had been written in an orienta] 
language and therefore the Negotiable In- 
struments Act did not affect any local usage 
relating theretc. There is considerable 
force in this contention. The relevant part 
of s.:1, Negotiable Instruments Act, is as 
follows: Nothing contained in this Act 
shall affect “any local usage relating to 
any instrument in an oriental language.” 
Under s. 22, every promissory note or bill 
of exchange is at maturity the third day 
after the day on whichit is expressed to 


(1) A I R 1915 Lah. 297; 27 Ind. Cas. 608; 34P L R 
1915;1 P W R 1915. 
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three days of grace obviously affects only 
instruments which are not written in an 
oriental language. The instruments writ- 
ten in oriental languages will be governed 
by any local usage which may be proved 
inthe case. In the present case it is ade 
mitted in the plaint that the hundi in 
question fell due on Maghar Shudi 15, 
1992, equivalent to December 10, 1935, in 
accordance with the local usage or custom. 
By this statement in the plaint the operas 
tion of s, 22, Negotiable Instruments Act, 
is obviously excluded. 

The learned Counsel for the respondent 
contended as a last resort that the hundi 
was to be at maturity 240 days after the 
day on which it was written and that the 
240th day fell on December 14, 1935, whieh 
would bring the suit under limitation. In 
my Opinion, this contention is not well-found- 
ed because in that very paragraph of the 
plaint it is stated that according to the 
local usage of the market the hundi was 
at maturity on December 10 and not 240 
days after it was written as I am of the 
opinion that the local usage pleaded governs 
the case and that therefore the three days 
of grace which are allowed in the case of 
instruments not expressed in an oriental 
language cannot be~added in this case, 
the starting. point of limitation was Decem- 
ber 10, 1935. Sofar as Nanak Singh v, 
Keshao Das (|), is concerned, it is not 
clear from the report that the instrument 
in that case was written in an oriental 
language except that it is described as a 
hundi. Ifthe instrument in that case was 
written in an oriental language, then 1 
am unable, with all respect, to agree with 
the decision ; if, on the other hand, the 
instrument in that case wasnot written in 
an oriental language, then the decision js 
unquestionable. 

Reference in this connection may be made 
to a decision by a Division Bench reported 
in Har Narain Sahib Ram v, Bihari Lal 
Charanji Lal (2}, where it was held that 
the Negotiable Instruments Act did not 
apply to hundis and therefore in the case 
of hundis it was permissible to the plaint- 
iff toset up and prove a usage for the 
payment of interest beyond six per cent. 
In the present case the plinti is bound 
by his own admission in the plaint that 
according to the local usage inthe market 
the date of maturity was December 10 and 
that the case is governed by local usage and 


(2) A TR 1932 Lah. 582; 142 Ind, Oas. 729; 13 L €00; 
34 P LR 92; Ind. Rul. (1933) Lah, 251. 
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custom, and if so, the operation of s. 22, 
ig excluded and the suit is out of time. In 
these circumstances I would accept this 
revision petition but in view of all the 
circumstances the parties will bear their 
own costs throughout. 

D. Petition accepted. 
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Under the Mitakshara Law, a Hindu son is under 
a pious obligation to pay his father’s debt (not 
immoral or illegal) incurred when they were joint, 
and this obligation continues even after a parti- 
tion between them, but is limited tothe extent of 
his share in the joint family property. The son 
is not liable for a debt contracted by the father 
after partition. A decree against the father alone, 
passed when he was joint with the son, 
is binding on the son even after partition, 
though it is open to him to impeach it, 
either in execution proceedings or in a separate 
suit, on the ground that the debt for which the 
decree was passed was incurred for immoral or 
illegal purposes. So long as the father and the 
son are joint, such decree may be executed against 
the father alone and the entire joint family prop- 
erty including the son’s share may be attached and 
sold for the satisfaction of the decree, subject to 
the son’s right to oppose the attachment and sale 
or have them set aside on the aforesaid ground. 
If such decree isto be executed after the son has 
separated from his father, the son must be made a 
party to the execution proceedings if his separated 
share is to be proceeded against. Otherwise its 
sale will not be binding on the son. A decree 
passed after partition against the father alone for 
hig pre-pariition debts (though not immoral or 
illegal) is not binding on the separated son. After 
partition, a decree must be obtained against the 
son, if his separated share is to be held liable. 
[p. 702, col. 2.7 

(Case-law discussed.) 

A Hindu son isnot, therefore, bound by the at- 
tachment and sale of his separated share in the 
family property in execution of a decree passed 
before his birth against his father for a debt not 
tainted with immorality or illegality, when he is 
not made a party to the execution proceeding 
though it was filed after the partition between him 
and his father, [p. 695, col, 24) 
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The only meaning that can properly be given to 
the words “ preliminary point *” in O, XLI, r. 23, 
Civil P. O., is “any point the decision of which 
avoids the necessity for the full hearing of the 
suit." Where a suit is decided only on the strength 
of a finding on a point of law, and the questions 
of fact have not been tried or decided by reason of 
that finding, the suit can be deemed to have been 
disposed of on a preliminary point, and if that 
finding be set aside in appeal, it is open to the 
Appellate Court to remand the suit under O. XLI, 
T. 23, 69 Ind. Cas, 828 (26) and 57 Ind. Cas, 525 
(27), relied on, [p. 763, cols. 1 & 2.) 


S. A. from the decision of the District 
Judge, East Khandesh at Jalgaon, in 
Appeal No. 39 of 1935. 


Mr. Y, V. Dixit, for the Appellant. 
Mr. A. G. Desai, for the Respondent. 


Judgment. — This appeal raises an 
interesting question of Hindu Law as to 
how far a Hindu son is bound by the 
attachment and sale of his separated 
share in the family property in execution 
of a decree passed before his birth against 
his father for a debt not tainted with ime 
morality or illegality, he being not made 
a pariy to the darkhast though it was 
filed after the partition between him and 
his father. The facts are simple. The 
defendant obtained a money decree against 
the plaintiffs father and another in Origi- 
nal Suit No. 795 of 1923 on June 27, 1925. 
Thereafter the plaintiff was born, and he 
separated from his father in 1932. At the 
partition the property in suit was allotted 
to his share. In executiyn of the said 
decree in Darkhast No. 778 of 1933 the 
property in suit was attached and sold by 
auction. The defendant himself purchased 
it at the auction on January 20, 1934, and 
obtained the sale certificate on June 5, 
1934. The plaintiff was not a party to the 
execution proceedings. He filed this suit 
for a declaration that the defendant acquir- 
ed no interest in the property in suit: by 
his auction purchase, on the ground that 
the debt for which the decree was passed 
was immoral and illegal and not binding 
on him, that by reason of the property 
having gone to his share at the partition 
between himself and his father in 1932, 
it could not be attached and sold in execu- 
tion of the decree against his father alone, 
and that the sale of his property behind 
his back was void. In the course of the 
trial, the plaintiff gave a purshis stating 
that he did not want to press his conten- 
tion that the debt was illegal and immoral 
and therefore nət binding on him, but he 
challenged the validity of the auction sale 
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on the other two grounds. The trial 
Court left open the question whether the 
alleged partition of 1932 was genuine and 
bona fide. Assuming that it was so, the 
trial Court, in a brief and enigmatic 
judgment, relied upon the ruling in 
Annabhat Shankarbhat v. Shivappa Dun- 
dappa (1) and dismissed the plaintifi’s suit 
on the ground that as the decree was 
obtained by the defendant before partition, 
the plaintiff was bound by the attachment 
and sale of the property allotted to his 
share, The lower Appellate Court how- 
ever considered various rulings bearing on 
the point and came to the conclusion 
that although the proper course of the 
decree-holder was to. file a separate suit 
against the son after he was separated 
from his father, yet the only objection 
which the son could urged against the 
validity of the decree was that the debt 
for which the decree was passed was illegal 
or immoral and was not binding on him, 
and, as the plaintiff had given up that 
contention by a purshis, there was no 
reason to set aside the sale. The learned 
District Judge observed: 

"If the property were not allowed to be sold, then 
the creditor would have been compelled to file a 
suit. Butthe property having been sold, the son 
has brought the suit. This makes practically no 
difference. ‘The son has the opportunity to prove 
that the debt was an immoral or illegal one. He 


having given up that contention, the sale must 
stand.” 


On this ground the: decree of the trial 
Court was upheld and the appeal was dis- 
missed with costs. Under the Mitakshara 
Law a Hindu son is under a pious obliga- 
tion to pay his father’s debt which is not 
immoral or illegal, and which was incurred 
before his birth or when he was still joint 
with his father. The five rules laid down 
by the Privy Council in Brij Narain v. 
Mangla Prasad (2) have authoritatively 
settled that in a joint Hindu family govern- 
ed by the Mitakshara, and consisting of a 
father and his sons, the whole: of the 
joint family property is liable for the 
father’s debts, which are not illegal or im- 
moral, whether they are secured or unse- 
cured, whether they were incurred by the 
father for his own sake or for the benefit 
of the family, whether the sons are minors 
or adults, and whether the father is living 


(1) 52 B 376; 110 Ind. Cas. 269; A I R 1928 Bom. 
232; 30 Bom. L R 539, 

(2) 51 I A 129; 77 Ind, Oas. 689; AI R 1924 PO 
50; 46 A 95; 21 ALJ 931; 5L RPO1;280 W 
N 253; 46 M LJ 23;5P LT 1; 2PatL R 4l; 
(1924) M W N 48; 19 L W 72; 33 M L T457; 26 
Bom, L R 500; 11 OL J 107; -1 P LR 1924; 41 0 L 
J 232 (PO). 
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or dead. This doctrine of the son’s pious 
obligation to pay of his father’s debts, 
though he may not have derived any 
benefit from them, and though they were not 
incurred for any family necessity, is seem- 
ingly so unjust that in Subramania Ayyar 
v. Sabapathy Aiyar (3) Coutts-Lrotter, C. 
J. condemned it as “an illogical relic of | 
antiquity unsuited to any but a primitive 
and patriarchal society.” With profound 
respect I may point out that this doctrine 
does not owe its origin solely to the 
religious and moral obligation of the 
son to save his father’s soul from the sin of 
indebtedness. In that case the pious duty 
would be unlimited, irrespective of any 
assets, and would arise only when the father 
died and his soul was in jeopardy. More- 
over, this pious obligation on the son would 
not confer a right npon the father’s creditor 
to compel him to discharge it. The obliga- 
tion is, in fact, the natural consequence of 
the right which the Mitakshara confers upon 
a Hindu son to acquire by birth an interest 
in the ancestral family property, and there- 
by curtail the value of his father’s credit. 
Judicial decisions have all along taken this 
as the real basis of the son’s pious obliga- 
tion, and have accordingly held it to arise 
even during his father's lifetime, but to be 
limited to the extent of the assets received 
by the son. In Nanomi Babuasin v. Modhun 
Mohun (4) Lord Hobhouse referred to this 
right and this obligation and observed 
(p. 394) : 

“There is no question that considerable difficulty 
has been found in giving full effect to each of two 
principles of the Mitakshara Law, one being that a 
gon takes a present vested interest jointly with his 
father in ancestral estate, and the other that he is 
legally bound to pay hia father's debts, not in- 
curred for immoral purposes, to the extent of the 
property taken by him through his father.” 

His Lordship further says (p. 397): 


“Destructive as it may be of the principle of ix- 
dependent co-parcenary rights in the sons, the 


- decisions have for sometime established the prin- 


ciple that the sons cannot set up their rights against 
their father’s alienation for an antecedent debt, or 
against his creditors’ remedies for their debts, if 
not tainted with immorality.” 


In these circumstances, the judicial deci- 
sions have endeavoured to take an equitable 
view in each case and to enforce the son's 
pious obiigation in such a manner as not to 
work a hardship either on the son or on the 
father’s creditor as far as possible; and I 
respectfully agree with the remark of Coutts 


(3) 51 M 361; 110 Ind. Oas. 141; AI R 1928 Mad 
657; 54 M L J 726; (1928)M WN 346; 27 L W 688 
F B) 

j (4) 13 O21; 131A 1; 4 Sar. 682 (P 0). 
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Trotter, O. J. that we should apply the docs 
trine of the son's pious obligation “‘within 
the limits made binding upon us by the 
decisions and should refuse to go astep 
further ": Subramania Ayyar v. Sabapathy 
Aiyar (3). It is out of such an equitable 
consideration that a son is not required to 
pay. off as a pious duty the debts contracted 
by his father after his separation from him 
by partition, The partition, however, does 
not affect his liability for debts incurred 
by his father before the partition. So long 
as the father and the son are joint, the 
son's interest in the joint family property 
may be attached and gold in execntion of a 
decree obtained against the father alone, if 
the debt was not immoral or illegal and 
the son was, therefore, under a pious obliga- 
tion to pay it. Such a sale is binding on 
the son, though he was not a party to the 
suit or to the execution proceedings, if the 
sale took place when he was till joint with 
his father: Suraj Bunst Koer v. Sheo Persad 
Singh (5), Nanomi Babuasin v. Modhun 
Mohun (4) and Dattatraya Vishnu v, Vishnu 
Narayan (6). It is also well-settled ia 
this province that even atter partition, a 
separated son is liable for his father’s pre. 
partition debts which are not illegal or 
immoral: Annabhat Shankarbhat vV. 
Shivappa Dunaappa (1). There is, however, 
some uncertainty regarding the procedure 
to be adopted by the creditor to enforce 
that liability. If he files a suit against 
both the father and the son and obtains a 
decree against them, then there is no 
difficulty. He can execute the decree 
against both and have their shares attached 
and sold for the satisfaction of his decree. 
But if the son is not a party to the creditor's 
suit, different considerations arise according 
as the partition takes place before the in- 
stitution of the suit, or during the pendency 
of the suit, or after the decree is passed 
against the father. It is obvious that if 
the creditor files his suit after the partition 
between the father andthe son, he must 
implead the son also as a party to the 
suit if he wants to proceed against his 
share, since the father ceases to represent 
the son after the partition. On the same 
reasoning; if a partition takes place during 
the pendency of the sult, the father will 
not represent the son after the partition, 
and the son ought to be impleaded if the 
decree is to be executed against his 


; OF aes 6 TA 88 atp.100; 4 O LR 226; 4 Sar. 

( . 

r (6) 36 B 68; 12 Ind, Oas. 949; 13 Bom. L R 
161. 


separated share. If the son is not a party to 
the decree, nor represented by his father 
at the date of the decree, as he would not 
be after the partition, the decree would not 
be binding on him, though he might be 
liable forthe debt. In Venkatanarayana 
Rao v. Venkata Somaraju (7) a Fall Bench 
of the Madras High Court seems to have 
taken the view thatif a suit is filed be- 
fore partition, the father continues to re- 
present the son till the decree in spite ofa 
partition during the pendency of the suit, 
and the decree passed against the father 
is binding on the son. This point does not 
arise in the present case and need not be 
considered further. 

If a suit is filed against the father alone 
and a decree is passed against him before 
partition, or as in the present case, even 
before the son is born, the entire family 
property is, prima facie, liable for the satis- 
faction of the decree. It is, however. open 
to the son to contend that he is not bound 
by the decree on the ground that the debt 
for which it was passed was immoral or 
illegal and that he was not under any pious 
obligation to pay it. He may do so either in 
execution proceedings or in a separate suit. 
If the decree is executed and the property is 
sold before the son is separated from him, 
the father evidently represents the son in 
the execution proceedings also and the sale 
is binding on the son unless he gets it set 
aside by proving that he was not bound by 
the decree for the aforesaid reason. But 
different considerations arise if the son be- 
comes separated after the decree is passed 
against the father and the decree is sought 
to be executed against the son's share after 
the father has ceased to represent the son. 
In Annabhut Shankarbhat v. Shivappa 
Dundappa (1), relied upon by the trial 
Court, the son was also a party to the suit 
fled for the recovery of the father’s trade 
debts. The son separated from the father 
after the institution of the suit and it was 
held that the son was liable for the debt in 
spite of the partition, The decree was 
passed against both the father and the son. 
Thus, all that the case lays down is that the 
son cannot escape liability for his father's 
debt by resorting to the device of a parti- 
tion. There is a divergence of opinion 
among the different High Courts as to the 
procedure to be followed by a creditor if 
he has obtained a decree against the 
father alone, and the son has separated from 

(7) I LR (1937) Mad, 880; 171 Ind. Oas. 101; A 


IR 1937 Mad. 670; (1937) M W Ne427; 46 L W 112; 
(1937) 2 M L J 251; 10 R M 262 (F B). 
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the father after the decree. I am not aware 
of any ruling of the Privy Council or of 
this High Court directly dealing with this 
question, so that I am at liberty to consider 
it from a broad point of view based on 
general recognized principles, Before doing 
so I shall refer to the views of the different 
High Courts. 

At one time the Madras High Court 
denied altogether the separated son's liabi- 
lity for his father’s pre-partition debts. In 
Krishnasami Konan v. Ramasami Ayyar 
(8) a creditor who had taken ‘a promissory 
note from the father alone in 1890 for a 
debt which was neither illegal nor immoral 
filed a suit in 1893 and obtained a decree 
against him alone. There was a bona fide 
partition between him and his son in 1891. 
and it was held that the house which had 
fallen tothe share of the son could not be 
attached and sold in execution of the 
decree against his father. Subramania 
Ayyar and Davies, JJ. observed that 
(p. 521*) 

“...property taken by the son in partition cannot 
be seized on account of such unsecured personal 


debt of the father even though the debt had been 
incurred before the partition.” 


This proposition is too wide and is oppose 
ed to the principle laid down in Annabhat 
Shankarbhat v. Shivappa Dundappa (1). It 
was rightly distinguished in Ramehandra 
Padayachi v. Kondayya Chetti (9) on the 
ground that the suit had been brought 
against the father alone after the partition. 
Ramchandra Padayachi v. Kondayya Chetti 
(9) and the case in Jagannatha Rao v. 
Visvesam (10) distinctly lay down that where 
a bona fide partition between a Hindu 
father and his son omitted to provide for 
an unsecured debt incurred by the father, 
not being for an illegal or immoral purpose, 
the creditor can sue the son also and re- 
cover the debt from the joint family pro- 
perties allotted to the son’s share at the 
partition, 

The ruling of the Full Bench in Sub- 
ramania Ayyar v. Sabapathy Aiyar (3) is 
to the same effect. It accords with the 
decision in Annabhat Shankarbhat v. 
Shivappa Dundappa (1), and lays down 
that a decree obtained against a Hindu 
father and his sons after partition in res- 
pect cf a personal debt contracted by the 
father before partition may be executed 


against the sons even during the lifetime 
(8) 22 M 519; 9 ML J 1927. 
(9) 24 M 555. 
(10) 47 M 621; 80 Ind. Oas. 228; AIR 1994 Mad. 
682; 46M LJ 590; 19 L W 691. 
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of their father to the extent of the joint 
family property allotted to then at the 
partition., But the decision dealt only with 
a case where the sons also were parties to 
the decree. In Kameswaramma v, Venkata 
Sabba Row (11) the father had stood surety 
in certain execution proceedings and had 
become liable for the amount when the 
decree under which the execution had pro- 
ceeded was reversed. His family land was 
attached and his son objected that as it 
had fallen to his share at a subsequent 
Partition, it was no longe? liable for his 
father’s debt. It was held that though the 
son was liable for his father's surety debt 
incurred before the partition, after the 
partition the property of his share could 
not be attached and sold in execution of 
a decree to which he was not a party. 
The ratio decidendi was that after the par- 
tition the father himself had no right to 
sell the property of his son’s share, and 
the judgment-creditor could not claim 
any higher right. The point, however, did 
not directly arise in that case, since there 
was No decree even against the father; but 
the decree against another was sought to 
be executed under s. 145, Civil P. C. as 
the father had stood surety for the judg- 
ment-debtor. Yetin Adivi Bapiraju V. 
Tummalapalli Sreeramulu (12), Walsh J., 
sitting singly, relied upon that case and 
held that where there has been a partition 
subsequent toadecree obtained against 
the father only, the property which has 
fallen tothe sons in the partition cannot 
be attached in execution of that decree. 
He observed (p. 663): 

“It is quite one thing to say that in a suit in 
which the sons have been impleaded, the property 
which has fallen to them in partition may be attach- 
ed for & pre-partition debt of the father which is 
binding on them,and another thing to sa that 
where they have not been so impleaded in t e suit 
the property which has fallen to them in partition 
can be proceeded against." 

In Tirumatamuthu Adaviar v. Subra- 
mania Adaviar (13) Varadachariar, J., 
sitting alone, took the same view, and 
went even astep further, holding that the 
same result would follow even if the parti- 
tion, though genuine, was fraudulent and 
intended to defeat the decree-holder. The 
tread ofthese decisions of the Madras 

(11) 38 M 1120; 24 Ind. Oas. 474: 4 IR 1914 
Mad. 328; 27 MLJ112; (1914) M W N 742. 

(12) A I R 1934 Mad. 662; 152 Ind. Cas, 459; 40 
L W 588; (1934) M W N 10907; T RM231. ` 

(13) A I R1937 Mad, 458; 170 Ind. Oas. 914; 


(1937) M W N 129 45 L W 174; (1937) 1 M L J 243: 
10 R M 250. 
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High Court is that though the son may be 
liable for his father’s pre-partition debt, 
a decree for that debt passed against the 
father alone before partition cannot, after 
the partition, be executed against the pro- 
perty allotted tothe sons’s share. But the 
authority of these decisions has now been 
considerably shaken by the doubt express- 
ed by Venkatasubba Rao and Venkata- 
ramana Rao, JJ,, about the correctness of 
this view,in the Full Bench case in 
Venkatanarayana Rao v, Venkata Somaraju 
(7). In that case the son having separated 
from the father after the decree, his 
separated share was held liableto attach- 
ment and sale in execution of that decree, 
though it was passed against the father 
alone, on the ground that the debt had 
been incurred for the benefit of the family 
that the father, asthe manager cf the 
family, represented in the suit all the co» 
parceners including his son, and that the 
decree was, therefore, binding on all of 
them, A preliminary decree for mesne 
profits had been passed when the son was 
joint with the father, but before the decree 
was made final he was separated from him, 
Yet the decree was held binding on him 
and was allowed to be executed against 
his separated share in the joint family 
property. Venkatasubba Rao, J. observed 
(p. 8944) : 

“The reason for holding that the members not 
joined should be held liable is that they are 
substantially parties to the suit through the 
manager, in other words, they are sufficiently re- 
presented, though not eo nomine parties on the 
record. It follows from this that the decree can be 
executed not only against the parties whose names 
appear but also against those who mustbe deemed 
to be constructive parties, In this view it is im- 
material whether the family continues to remain joint 
or became divided.” 

This principle applies a fortiori when 
the manager against whom the decree is 
obtained happensto be the father, and 
the co-parcener not impleaded happens to 
be his son under a pious obligation to 
satisfy that decretal debt. The liability 
of the sons which has arisen under a 
decree passed before the partition between 
the father and the sons andthe corres- 
ponding right ofthe creditor to recover 
his decretal amount out of the entire pro- 
perty cannot be affected by a partition 
which the father and the sons may choose 
to effect and to which the creditor is not 
a party. This was the view taken bya 
Full Bench consisting of five Judges of 
the Allahabad High Court in Bankey Lal 
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v. Durga Prasad (14). In that case the 
father and the sons separated during the 
pendency of insolvency proceedings against 
the father. Tke father was adjudicated 
an insolvent and it was held that the 
partition did not affect the Receiver's right 
to soll the property allotted to the sons 
for the satisfaction of the  insolvent’s 
debts which they were under a pious 
obligation to pay. 

The final decision in Raghunandan 
Parshad v. Moti Ram (15) is rather mis- 
leading. One Shambhu Dat, the managing 
member of a joint Hindu family consisting 
of himself and his three sons, borrowed 
Rs. 700 from Mcti Ram in 1922. He 
and his sons separated in August 1926. 
It is not clear when Moti Ram filed his suit, 
but he obtained a decree for his money 
against Shambhu Dat alone in December 
1926, thatis to say, after the partition. 
In execution of the decree, Moti Ram 
sought to attach certain cattle which had 
been allotted tothe share of one of the 
sons, on whose obstruction the attachment 
was raised. Moti Ram filed a suit for a 
declaration that the animals were liable 
tobe attached and soldin spite of the 
partition. The appeal first came before 
Pullan, J., who referred to a Full Bench 
the question of the sons’ liability after 
the partition, The Full Bench, while 
holding thatthe sons were liable after 
partition fora pre-partition debt of their 
father, did not deal withthe point which 
arises inthe present case, namely whe- 
ther the creditor is entitled to proceed 
against the sons’ separated share in execu- 
tion of a decree obtained against the 
father alone. Whenthe case went back 
to Pullan, J, however he assumed that the 
Full Bench had intended to decide that 
question also in the affirmative. He there- 
fore held that the animals were liable to 
be attached and sold, With all respect, 
the assumption made by Pullan, J. is not 
warranted, since there is no discussion of 
this question in the judgments of the 
learned Judges of the Full Bench. The 
Full Bench merely decided that the sons 
were liable for the pre-partition debts 
of the father, and not that they were bound 
by the decree obtained against the father 
alone after the partition. 

The same question arose in Atul 


(14) 53 A 868; 135 Ind. Oas. 139; AI R1931 All. 
512; (1931) A L J 917; Ind. Rul, (1932) All, 27 


(EF B} 

(15) A I R 1929 Oudh 406; 119 Ind. Oas. 449; 6 
Luck. 497;6 O W N 689; Ind. Rul. (1929) Oudh 599 
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Krishna Poy v. Lala Nandanji (16), and 
was referred toa Full Bench. It was held 
that a decree for pre- partition debts passed 
against the father alone after he separated 
from his sons cannot be executed againet 
the separate share of the sons, though the 
sons be liable for those debts. In Jawahar 
Singh v. Parduman Singh (17), the separat- 
ed share of the son was held liable for 
the decree obtained against the father 
alone before the partition, the debt being 
neither immoral nor illegal. This ques- 
tion was considered by the Nagpur High 
Court in two recent cases, and was decided 
against the creditor who had obtained a 
decree against the father alone. In Firm 
Govindram Dwarkados, Bombay v. Nathu- 
lal (18) the learned Judges observed 
(pp. 18-19) : 

“Partition severs the sons’ interest from 
ofthe father and with it the father's 
interest inthesons' share also comes toan end. 
When acreditor of the father obtains a decree 
against him alone whilehe is joint with his sons 
he is entitled to execute that decree against the 
sons’ interest as well, for the reason that under 
s. 60, Civil P. O. all saleable property ‘belonging 
to the judgment-debtor or over which or the profits 
of which hehasa disposing power which he may 
exercise for his own benefit’ is liable to be attached 
and soldin execution of a decree against him, 
That section presupposes that the Judgment-debtor 
is capable of exercising his disposing power on the 
dateof the attachment...Itis clear therefore that the 
creditor's right to proceed against the sons’ share in 
execution of adecreeobtained against the father 
alone must cease when the father's authority to 


sell the sone’share is terminated as a consequence of 
the partition." 


In that case however the decree was 
passed against the father after hie sons 
had separated from him, But in the more 
recent case in Jainarayan Mulchand v. 
Sonaji (19) the same principle was applied, 
even though the decree against the father 
was passed before his sons separated from 
him, and it was held that under s 60 
(1), Civil P. C. the son's share could not be 
attached in execution of the decree, asthe 
father, who was the only judgment: debtor, 
had ceased to have any interest in or dis- 
posing power over it. With all deference, 
I prefer to take a different view. It is 
well-settled that a decree for the father's 
debt which is not immoral or illegal; 
passsd against the father alone, is biad- 
ing on his undivided son, and the entire 


(16) 14 Pat. 732; 157 Ind. Oas. 53; A IR 1935 Pat; 
275; 16 PL T3 


that 
saleable 


(17) 14 L 399; 141 Ind. Oas. 424; A I R1933 Lah, 
116; 34 P LR 291; Ind, Rul. (1933) Lah, 119. 
(18) IL R (1938) Nag. 10 at pp.18, 19; 170 Ind. Cas, 
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joint family property is liable for its 
Satisfaction. As observed by Lord Than- 
kertcn in Sat Narain v. Srikishen Das (20) 
the father’s liability is a liability of the 
joint estate, sothat when a money decree 
is passed against the father alone, the 
entire joint estate, including his undivided 
son’s share, is liable to satisfy it. If'so, 
can that liability be affected by a mere 
alteration in the mode ofthe enjoyment of 
that property behind the back of ‘the 
decreesholder ? The son cannot be allowed 
to say at his sweet will, “my share was 
liable under the decree yesterday: but to- 
day I have chosen to enjoy that share 
separately, and tkerefore itis no longer 
liable,” Of course, if the decree was passed 
after he separated from his father, it is not 
binding on him, as his father did not 
represent him in the suit. What Ven- 
katasubba Rao, J. said in the Full Bench 
case in Venkatanarayana Rao v. Venkata 
Somaraju (7) about adecree against the 
Manager Of a joint Hindu family applies 
a fortiori to a decree against a father in 
a joint family consisting of himself and his 
sons, l 

Ordinarily, a decree cannot be executed 
against the property of one who was nota 
party to the suit or who was not represented 
in the suit, But in the case of a joint Hindu 
family, the manager represents all the 
co-parceners and therefore a decree passed 
against him in respect of a debt incurred 
for the benefit of the joint family is bind- 
ing on all the co-parceners, The difference 
when the co parceners are the sons of the 
manager was referred to in Suraj Bunsi 
Koer v. Sheo Persad Singh (5). Their 
Lordships observed (p. LO0*): . 

“aee = the rights of the co-parceners in an undivided 
Hindu family governed by the law of the Mitakehara, 
which consists of a father and his sons, do not 
differ from those of the co-parceners in a like family, 
which consists of undivided brethren, except eo far 
as they are affected by the peculiar Obligation of 
paying their father’s debts which the Hindu Law 
imposes upon sons (a question to be hereafter con- 
sidered), and the fact that the father is in all cases 


naturally, and, in the case of infant sons, neces- 
sarily, the manager of the joint family estate.” 


This is emphasized in the first two pro- 
positions laid dowa by Lord Dunedin in 
Brij Narain v. Mangla Prasad (2). The 
second proposition takes it for granted 
that in a joint family the father is ipso facto 

(20) 63 I A 384; 164 Ind. Cas. 6; AI R1938 PO 
277; 17 L 644; 1936 OLR 474,9R PO 62; 1936 O 
W N 681; 2 BR 757; 44 LW 417; 400 WN 
1382; 17 P L T 717; 64 O L J80; 38 Bom. L B 


1129; 1936 A L R 795; (1938) MW N 1204; 38 PL 
R 976; 71 ML J812; (1937) A L J 414 (P O). 
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the manager of the undivided share of 


his sons, The fact that a decree for the 
father’s debt (which is not illegal or 
immoral; passed against the father is 


binding on the sons, if passed when they 
were joint, but is not binding on them if 
passed after thelr separation, although in 
both the cases the entire property is liable 
for it in spite of the partition (as held in 
Annabhat Shankarbhat v. Shivappa Dun- 
-dappa (1) ) shows that in the former case 
the father represented his undivided sons, 
while in the latter, he could not represent 
his separated sons. On this point I res- 
pectfully agree with the following observa- 
tions of Niamat Ullah, J. in Kishan Sarup v. 
Brijraj Singh (21), (p. 954) : 


“The reason why the interests of a son in the joint . 


family property can be sold in execution of a decree 
obtained against the father alone is not that the 
father hasa right to sell the family property for 
satisfaction of hisown antecedent debts, which right 
is treated by the creditor as the property of the father 
but the decree is binding on the sons as they are 
deemed to be represented by the father and there- 
fore themselves parties to the deeree.” 

The principle behind this reason is to be 
found in the observations of the Privy 
Oouncil in Sat Narain v. Behari Lal (22), 
(p. 30): 

“When the decree which was executed was made 
in a suit to which the sons were not parties and the 
property sold was the joint property of the father and 
the son, the sale was good on the principle of Hindu 
Law thatit isthe pious duty of a Hindu son to pay 
his father’s debts unless it is shown that the debt 
in respect of which the decree was made was con- 
tracted by the father to the knowledge of the lender 
for the purposes of immorality.” 

In some cases, [e.g. Krishnasamit Konan 
v. kamasami Ayyar(8)|, the reason given 
is the father’s power to dispose of the entire 
joint family property including his son's 
share for the satisfaction of his debts which 
are not immoral or illegal. These three 
reasons are correlative aud go hand in 
hand. The father can represent his 
undivided son, because he has the power 
to dispose of the son’s share also for bis 
own debt, and he has such power because 
the son is under a pious obligation to pay 
that debt. Butif that debt is tainted with 
illegality or immorality, there is no oblig- 
ation On the son, and hence the father 
has no power to dispose of the son’s share 
for the payment of that debt, and hence 
in asnitfiled by the creditor to recover it, 

ne father cannot be deemed to represent 

(21)-51 A 932 at p. 9545121 Ind. Oas. 257; A IR 1929 
All, 726; (1929) A L J 941; Ind, Rul. (1930) All. 129. 

(22) 52 I A 22'at p. 30; 84 Ind. Oas. 883; A I R 1925 
P C18 6 L 1; 47 ML J857; 100 &A LR 1332; 
(1925) M W N1; 23AL J: 85; L R6 A(PO)1; 26 
P L R 8l; 27 Bom, L R135; 21 LW 375; 1L O 
500; 10 W N 916; 290 W N 797P O). ` 
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his son, so that the decree against the 
father alone will not be binding on the 
son. In this connection the remarks of 
Niamat Ullah, J. in Kishan Sarup v. Brijraj 
Singh (21) are quite opposite (p. 954*) : 

“If the sons establish in a suit of their own that 
thedebt, for which a decree was obtained against 
the father, had been incurred for illeġal or immoral 
purposes, the decree will not be one in respect of 
debts as to which the father could represent the sons. 
Whether the sons were represented by the father or 
not depends upon the subject-matter of the suit, and 
if a decree was obtained for what turns out to bea 
family liability, the sons must be deemed to have 
been parties tothe suit through the father.” 


Thus there are two conditions to be ful- 
filled before a decree passed against the 
father alone for his personal debt can be 
binding on his sons, namely that the 
debt should not have been incurred for 
illegal or immoral purposes, and that the 
father and the sons should be joint in 
estate at the date of the decree. In such 
a case the sons are deemed io be construc- 
tively parties io the suit through their 
father, though not eo nomine parties on the 
record, They can escape from their liabi- 
lity under the decree only by proving, 
either in a separate suit oor in exe- 
cution proceedings, that the debt for 
Which the decree was passed was not 
binding on them. Till then the desree is 
binding on them to the extent of their share 
in the joint family property, though there 
is no charge on that share. The decree 
which is thus binding on the sons does not 
lose its character by a subsequent partition 
between the father and tke sons. It will be 
meaningless to drive the decree-holder to 
file a separate suit against the sons, merely 
because they have changed the mode of 
enjoying the property which was till then 
liable under the decree. If the decree 
was binding on tbe sons at the date it was 
passed, s. 60 (1), Civil P. C., does not alter 
the position after the partition. That 
section tells us what property can be 
attached and sold in execution of the 
decree, but the words “belonging to the 
judgment-debtor, or over which, or the 
profits of which, he has a disposing power,” 
should not be construed too narrowly, 
According to s. 2 (10) of the Oode, “judge 
ment-debtor” means “any person against 
whom a decree has been passed or an 
order capable of execution has been made.” 
If at the date ofthe decree against the 
father, the sons were bound by it and 
were therefore parties to it through their 
father, they must be deemed to be con- 
structively “judgment-debtors." Hence, 

*Page oftl Ae—[Ed}] | 
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even after partition, their shares, though 
separately held by them, are liable to be 
attached and sold under s. 60 (1). In this 
connection, the following pertinent remarks 
appear in Mayne’s Treatise on Hindu Law 
and Usage(Edition 10, 1938, p. 440) : 

“All thatthe sons can claim is that not being 
parties to the suit, they ought not to be barred 
from trying the nature of the debt in execution 
proceedings, Subject to it, the decree against the 
father before partition makes it a liability of the 
joint estate enforceable in execution against all who 
‘were constructively parties to the suit and decree. 
‘On the view that the deeree is to be treated as one 
against the sons also, it will continue to be one 
against them, notwithstanding the subsequent parti- 
tion and there may be no difficulty created by s, 60 (1), 
QOivil P. 0.” 

I entirely agree with this view; and it 
makes no difference if the son was not even 
born when the decree was passed. The 
father then represented the whole family, 
and the decree would be binding on all 
his sons, including those who subsequently 
came into the family, whether by birth or 
by adoption. So far I accept the argu- 
ments advanced by Mr, Desai on behalf of 
the respondent, But the matter does not 
Test there. Itis true that the appellant has 
given up the main ground on which such a 
decree is to be impeached, namely that the 
‘debt for which it was passed was illegal or 
immoral; but he has impeached the validity 
‘of the auction sale on the ground that he 
was nota party to the execution proceeds- 
ings and that the sale was held behind 
his back, This objection must, I think, be 
upheld, Ifthe father was still joint with 
the son when the sale took place, he would 
have represented him in the execution 
proceedings also, and the son could not 
then challenge its validity except on the 
ground that the debt itself was not bind- 
ingon him. Butafter the partition, the 
father could not represent his separated 
son, and though the son was construc- 
tively a judgment-debtor, he should have 
been joined as a party to the execution pro- 
‘ceedings, if his separated share was to 
be attached and sold. As the decree was 
more than a year old, a notice to the judg- 
ment-debtor under O. XXI, r. 22, Civil 
P. O. was necessary. If there are more 
than one judgment-debtors, a notice must 
be given to that judgment-debtor whose 
property is sought to be seized in exe- 
cution. Since the decision of the Privy 
Council in Raghunath Das v. Sundar Das 
Khetri (23) it is well-established that in 

(23) 42 O 72; 24 Ind. Cas, 304; AI R 1914 P O 
129; 41 I A 251; 18 OW N 1058; 1L W 567; 27 M 
i. d. 150;.16-M L.-T 353;. (L914). M--WEN-- - 747: 16 
Bom, L R814; 20 O LJ 555; 13-4 L J154 (P'O). 
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the absence of a notice under O. XXI, 
r. 22 the sale in execution is altogether void, 
and not merely voidable: Rajagopaia Ayyar 
v. Ramanujachariar (24). This view was 
held by this Court even before the ruling 
of the Privy OCouucil Parasram v. Bale 
makund (25). It is quite possible that at the 
partition the son may be kept in jgnoe 
rance of the decree against his father, and 
before his separated share is seized and 
Sold, he must be given an opportunity of 
Saving it by paying off the decretal 
amount. The decree-holder’s omission to 
join him in the darkhast deprived him of 
that opportunity, and he isnot bound by 
the sale thus held behind his back. 

The conclusion to which I am led by 
all this discussion may be thus summa- 
rized : (1) Under the Mitakshara Law, a 
Hindu son is under a pious obligation to 
pay his father’s debts (not immoral or 
illegal) incurred when they were joint, 
and this obligation continues even after a 
partition between them, but is limited to 
the extent of his share in the joint family 
property. (2) The son isnot liable for a 
debt contracted by the father after parti» 
tion. (3) A decree against the father alone, 
passed when he was joint with the 
Son, is binding on the son even after 
partition, though it is open to him to 
impeach it, either in execution proceedings 
or in a separate suit, on the ground that the 
debt for which the decree was passed was 
incurred for immoral or illegal purposes, (4). 
So long as the father and the son are joint, 
such decree may be executed against 
the father alone and the entire joint family 
property including the son’s share may be 
attached and sold for the satisfaction of 
the decree, subject to the son's right to 
oppose the attachment and sale or have 
them set aside on the aforesaid ground, 
(5) If such decree is to be executed after 
the son has separated from his father, the 
son. must be made a party to the execution 
proceedings if his separated share is to be 
proceeded against. Otherwise its sale will 
not be binding on the son, (6) A decree 
passed after partition against the father 
alone for his pre-partition debts (though not 
immoral or illegal) is not binding on the 
separated son. After partition, a decree 
must be obtained against the son, if his 
Separated share’is-to be held liable. 

The resultis that if the appellant was 


(24), 47 M. 288, 80 Ind.. Oas: 92;.A 1R1994 Mad, 
431; 46 M L J 104; 19 L W179;.(1924). M W N 182: 
34 MLTSIG 8B), 
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really separated from his father after the 
decree, then the sale of his property held 
in execution proceedings to which he was 
not a party and of which no notice was 
given to him is void and not binding on 
him. But the trial Court bas not decided 
the question whether the alleged partition 
is proved, Mr. Desai for the respondent 
pointed out that as no arrangement was 
made forthe payment of legitimate debts 
the alleged partition is only colourable and 
intended to defeat the creditors. This 
question has not been fully considered by 
the trial Court, though some such opinion 
has beenexpressed by it in para, 12 of the 
judgment. The case must, therefore, be 
sent back to the trial Oourt. 

The question that next arises is whether 
the remand should be under r. 23 or r. 25 
of O. XLI, Civil P. O, If the suit is held 
to have been disposed of on a preliminary 
point, then the remand can be under r. 23 
of O. XLI. The contention of the plaintiff 
was that the sale of his property was not 
binding on him as there was a partition 
between him and his . father, and the 
property had been allotted to his share 
before theexecution of the decree against 
his father was taken out. The learned 
Subordinate Judge did not go into these 
questions and dismissed the suit after heare 
ing arguments on a point of law only. He 
effectively cut short the trial by misreading 
a ruling of this Court, and holding that, 
even if both these questions of fact were 
decided in favour of the plaintiff, he had 
no cause of action in view of that ruling. 
The learned Subordinate Judge deliberately 
shut out the evidence about the parti- 


tion and observed in his judgment 
that if his view of the point of law 
be found to be wrong, the parties 


must be allowed to adduce evidence. The 
suit is in fact dismissed on the ground 
that on the plaintiff's own showing there is 
no case for the defendant to answer in 
view of the ruling in Annabhat Shankarbhat 
V. Shizappa Dundappa (1). As observed by 
Schwabe, O. J. in Ram Nayar v. Krishnan 
Nambudripad (26), the only meaning that 
can properly be given tothe words “pre: 
liminary point” in O. XLI, r. 23, is “any 
point the decision of which avoids the 
necessity for the full hearing of the suit.” 
In Jeshankar v. Bai Divali (2%), where a 


case was wrongly decided owing to a 
(26) 45 M 900; 69 Ind, Oas. $28; AIR 1922 Mad, 
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misunderstanding of ss. 107 and 108, 
Evi. Act, it was held that the case could 
be properly regarded as a wrong disposal 
on a preliminary point, and the suit was re- 
manded to the original Oourt to be tried 
afresh, Where a suit is desided only on 
the strength of a finding on a point of law, 
and the questions of fact have not been 
tried or decided by reason of that finding, 
the suit can be deemed to have been dis- 
posed of on a preliminary point, and if that 
finding be set aside in appeal, itis open 
to the Appellate Court to remand the suit 
under O. XLI, r. 23, Civil P.C. I therefore 
set aside the decrees of the lower Courts, 
and remand the suit to the trial Court for 
disposal according to law in the light of 
this judgment. Both the parties will be at 
liberty to adduce their evidence. The 
respondent shall pay the appellant his cosis 
in this Court and in the lower Appellate 
Court, and bear his own. 


8. Suit remand ed. 


_ LAHORE HIGH COURT 
Criminal Revision No, 861 of 1939 
August 3, 1939 
BrAOKER, J. 

SHER MOHA MMAD—Conviotr— 
PETITIONER 

VETSUS h 
EMPEHROR—Oppostte PARTY 
F Penal Code Act XLV of 1860), s. 182— Withholding 
of information, tf punishable—Criminal Procedure 
Code (Act V of 1898), 3. 195 (1) (a)—Complaint by 
officer subordinate to officer concerned—Court, if can 
take cognizance. 

Section 182, I. P. O., makes punishable the positive 
act of giving false information. There is nothing in 
the section showing that it intends to punish the 
withholding of information as distinct from the 
actual giving of information. 

Obiter :—The complaint contemplated by s.195 (1) 
(a), Criminal P. O.,must be filed by the officer concern- 
ed or by some officer to whom such officer is subordi- 
nate and if filed by some officer who is himself sub- 
ordinate to such officer concerned he has no jurisdic- 
tion to take cognizance of it, 


Or. R. from the order of the Sessions 
Judge, Lahore, dated April 12, 1939. 


Dr. Shuja-ud-Din, for the Petitioner. 


Order.—The petitioner Sher Mohammad 
has been convicted under s. 182, I. P. O. 
His appeal was dismissed by tbe learns 
ed Sessions Jude, Lahore, and although 
he has served his sentence, he has put 
in this petition for revision of his cone 
viction in order to clear his record. As to 
the facts of the case there can be no doubt. 
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On June 28, 1938 the petitioner present- 
ed himself for recruitment as a Police 
constable before Mr. Scroggie, Assistant 
InspectoreGeneral of Govt. Railway Police. 
Following his usual habit Mr. Scroggie 
asked any of the selected candidates present 
who had put in Govt. service in the Police 
or in any other Govt, Department previously 
to come forward. The petitioner did not 
step forward. It was subsequently shown 
that the petitioner ‘had actuslly been 
discharged previously from the District 
Police, Counsel for the petitioner raised 
3 preliminary objection as to jurisdiction 
on the ground that witbin the meaning 
of s. 195 (1) ʻa), Criminal P. O., the complaint 
should have been filed by Mr. Scroggie him- 
self or by some officer to whom Mr. Scroggie 
was subordinate and not by an officer 
who was himself subordinate to Mr. Scroggie. 
I do not propose to spend much time on 
this objection though it appears to me 
to be sound as I think that the petition 
has to be accepted on the merits on other 
grounds. 

The first of these grounds is that the 
facts shown to have been established do 
not in my opinion constitute an offence 
under s; 182, I. P.O. That section makes 
punishable the positive act of giving false 
information. ln this case the petitioner 
did not give any information to any body 
though he may have withheld it. I am 
unable to read anything in the section 
as showing thatit intends to punish the 
withholding of information as distinct 
from the actual giving of information. I 
may notice in passing that where such 18 
the intention of the Code, the Code does 
not hesitate tosay so, as for example in 
s. 415 where there is an Explanation 
expressly laying down that for the purposes 
of that section a dishonest concealment of 
facts is a deception, There is no such 
Explanation to se 182, 

The second ground why I consider 
that s. 182 is not applicable tothe facts 
of the case is that it is not sufficient for 
the purposes of this section to give false 
information but it is also necessary that 
the offender should intend or know that 
ke will thereby cause the public servant 
to do or omit to do anything which the 
said public servant ought not to do or 
omit todo. Ithas not been established in 
this case that Mr. Scroggie ought not to have 
enlisted Sher Mohammad if Sher Moham- 
mad had disclosed that he had been dis- 
charged from the Police. Mr. Scroggie 
was crossexamined,on this point. and his 
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position is clear. He says: 

“Tf a man is discharged as being unlikely to 
be an efficient Police Officer I would not have 
enlisted him even if he had been a good athlete. 
Another officer in my position might have taken 
him but it is not forme to say.” 

This clearly means that it would have 
been Mr. Seroggie's own discretion wke- 
ther to take him or not and that does 
not mean that the taking of him was a 
thing which Mr. Scroggie ought not to 
have done. For these two reasons 1 am 
of opinion that the omission of the peti- 
tioner to come forward when called upon 
does not amount to an offence under s, 187, 
I. P. C. I accordingly accept the petition 
and acquit him. 


D. Petition accepted, 


A EE 


MADRAS HIGH COURT 
Criminal Appeal No, 33 of 1938 
August 8, 1438 

PANDBANG Row, J. | 
In re KANAKASABAI PILLAI— 
APPELLANT 

Criminal triel—Murder—Accused knowing whe- 
ther crime was committed or not—Burden to show 
that murder was act of person other than deceased 
— Presumption—Ligature strangulation, whether 
homicidal or suicidal—Alleged murder of wife by 
hushand—Direct or circumstantial evidence not 
available—Conduct of accused, if can be taken into 
account—Evidence—Oircumstantial evidence alone 
available~Interpretation both ways—One in favour 
of accused should be taken—Criminal Procedure 
Code (Act V of . 1898), s. 342—Person accused of 
murder kept in suspense for 16 montha before trial 
—In examination under 8. 342, two printed pages 
of precis of evidence against him read out in one 
breath and accused asked whether he had to say 
anything—Held no opportunity given to accused to 
explain matters against him. 

The burden lies on the prosecution to establish 
that the act alleged to constitute murder was 
really the act of a person other than the deceased, 
The burden is not cast upon an accused person of 
proving that no crime has been committed though 
it has been established that the accused has 
special knowledge on the point whether a crime 
was committed or not. 162 Ind. Oas. 450(1), relied 
on. [p. 705, col. 2; p. 706, col, 1.) 

There is no presumption in law that a ligature 
strangulation may or must be presumed to be homi- 
cidal and not suicidal. Even taking it as a pre- 
sumption of fact, such a presumption cannot be 
safely made,, and a finding that a particular 
strangulation was homicidal cannot possibly be 
mace r rest on this so-called presumption. [p. 706, 
col. 2. 

Where a person is alleged to have murdured his 
wife and there is no direct or medical or other 
circumstantial evidence justifying a conviction 
much reliance cannot be safély placed on the con- 
duct of theaccused. 164 Ind. Oas. 545 (2), relied 
on. 


. Where. two interpretations are possible, it is not 
right to adopt the interpretation which is un-. 


‘a. 
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favourable tothe accused in preference to the other 
which is favourable tothe accused, unless there is 
some specific reason which justifies the adoption 
of the unfavourable interpretation, In a case in 
which the evidence is entirely circumstantial, the 
Court ought to consider whether the only reason- 
able inference is the one which is Consistent only 
with the guilt of the accused and inconsistent with 
his innocence. Where a reasonable interpretation 
is possible which is favourable to _the prisoner, 
that interpretation ought not to be rejected merely 
because another interpretation—an unfavourable 
one—appears to be equally oreven a little more 
reasonable. [p. 707, col. 1.)| | 

In an examination under s. 342,- Criminal P, 0., of 
a person accused of murder and who had been 
kept in suspense for several months before the 
trial began. Nearly two printed pages containing 
a precis of the evidence against the accused were 
[read out as it were in one breath, and the accus- 
ed was asked whether he wanted to say any- 


ing : is ; | 
Held, that this kind of question was one which 
it was impossible foranyone and least of all for a 
person accused of murder who had been kept in 
~ suspense for 16 months before the trial began, to 
answer. It was impossible for him to have remem- 
bered all the points which he was asked to ex- 
plain. This was certainly not giving a real oppor- 
tunity to the accused to explain matters appearing 
in the evidence against him. [p. 708, col, 1.) 


Or, A. against an order of the Sessions 
Judge, Hast Tanjore Division at Negapa- 
tam, in C. O. No. 24 of 1937, 


Messrs, K. S. Jayarama Ayyar and K. 
Venkataramani, for the Appellant, 


Mr. R. N. Aingar, for the Crown. 


Judgment.—The appellant has been 
convicted of murder by the Sessions J udgo 
of East Tanjore and sentenged to undergo 
transportation for life under 8,302, I. P.O. 
The charge against him is that he murder- 
edhis wife Annapurni by strangling her 
some time during the night of June 8, 1936, 
in his house at Kuttalam. The appellant 
and his wife belong to rich mirasdar fami- 
lies. They were married in April- May 
1935. The appellant was about 22 years 
old and his wife about 19 years old at the 
time of the occurrence. The appellant and 
his paternal uncle Sivagurunatha Pillai are 
the only members of a joint family which 
owns properties worth about three lakhs of 
rupees. Itis clear from the judgment of 
the learned Sessions Judge that this pater- 
nal uncle as well as the appellant's father- 
in-law and the latter’s relations not only did 
nothing to help the appellantin his defence 
but even actively assisted the Prosecution, 
At least three Vakils appear to have been 
engaged to assist the prosecution while the 
appellant was left to his own devices, The 
trial of the accused in the Sessions Court 
did not begin tiil October 1937, that is to 
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say, tillafter a long interval of 16 months 
during which period the appellant appears 
to have beenin jail, 
The case against the appellant rests en- 
tirely on circumstancial evidence. No eye- 
witness speaks to the alleged strangulation 
and even the medical evidence asto the 
cause of death is not clear or even helpful. 
The learned Judge does not appear to have 
given sufficient attention to the importance 
of first deciding whether the crime of 
murder had been committed, or in other 
words, whether the death of Annapurni was 
due to the act of another and to her own 
act. It was seriously argued before him 
that the deeth was due to suicide and that 
it was incumbent on him to deal with this 
aspect of the case separately from the other 
question which would arise only if it was 
established by the prosecution that a crime 
bad been committed in respect of the death 
of the deceased, because until the commis» 
sion of a crime is proved, it is not incum- 
bent on the accused to explain, nor can he 
be called upon to explain, anything in the 
evidence appearing against him. It would 
appear as if the evidence relating really to 
the connection between the alleged crime 
and the appellant has been relied upon to 
a considerable extent in support of the 
conclusion that acrime had been committed, 
So far as the cause of death is concerned, it 
may be that it was due to strangulation, 
though even on this point Iam not satisfied. 
that the medical evidence is as cogent as it 
might have been. The Assistant Surgeon 
who was examined on this point was not 
asked what experience he had of cases of 
strangulation ; nor was he asked whether 
certain injuries observed by him were 
ante mortom or post mortem, questions which 
obviously should have been asked in order 
to make sure whether his opinion as to the 
cause of death was reliable and could be 
acted upon. Assuming however that the 
cause of death was strangulation the further 
question arises whether the strangulation 
was caused by the deceased herself or by 
the act of another. In other words, was the 
death suicidal or homicidal? The burden 
lies on the prosecution to establish that the 
act alleged to constitute murder was really 
the act of a person other than the deceased. 
As was laid down by their Lordships of the 
Judicial Committee of the Privy Coungi] in 


Aitygalle v. The King (b). the burden is 

(1) 44 L W 86; 162 Ind. Cas. 450; A IR 1936 
P O 169; (1936) Or. Oas. 623; 37 Or, L J 628; 8 R 
P O 256; 38 Bom. L R 700: we MW N 653: 
Oe AL J 808; 38PLR78; JIM L J 321 
) ; 
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not cast upon an accused person of prov- 
ing thatno crime bas been committed. 
No doubt this proposition was laid down 
with reference to the law in Oeylon, but 
the law in India is the same, Here also, as 
in Ceylon, there is a provision of law 
embodied in s. 106, Evi. Act, to the effect 
that when any fact is specially within the 
knowledge of any person, the burden of 
proving that fact isupon him. But this 
does not absolve the prosecution from the 
duty of proving that a crime was come 
mitted even though it is established that 
the accused has special knowledge on the 
point whether a crime was committed or 
not. In that case it was alleged against 
the accused tbat he had perform» 
ed an illegal operation on a woman 
when she was under chloroform. It was laid 
down by the learned trial Judge in that 
case that as the woman who was under 
chloroform was unconscious, what took 
‘place while she was under the influence of 
chloroform was & fact specially within the 
knowledge of the accused and therefore 
the burden was laid upon the accused to 
show that no criminal operation took place. 
It was this direction in the charge tothe 
jury that was condemned by their Lord- 
ships. This condemnation was reiterated 
in a subsequent Ceylon case which went 
up to the Judicial Committee, namely, 
Seneriratne v. The King (2). That is a case 
which is to some extent analogous to the 
present one. There also the accused was 
the husband of the deceased and he was 
charged with having killed her by admi- 
nistering chloroform to her, and it was 
contended that the death was suicidal. The 
evidence in that case also was entirely 
circumstancial and their Lordships observ- 
ed, after a full consideration of the evi- 
dence, that when there is no direct evidence 
justifying aconviction and no medical or 
other circumstancial evidence justifying a 
conviction 

“to arrive at an adverse verdict on the strength of 
opinions formed as to the conduct of the accused 
was to act upon the merest scintilla of evidence, and 
to be impermissible.” 

As in that case, so in the present, in 
dealing with the question of the accused's 
conduct and in drawing inferences’ there- 
from it has to be bornein mind that the 
husband “was in danger of incurring at 
least moral blame” even if suicide were 
found to be the cause of death, arid there- 


(2) 44-L W 661; 164 Ind, Cas. 545; A I R 1936 P O 
289; (1936) Or. Cas. 900; 37 Or. L J 983;9.RP O 
83; 41 0 W N65; (1936) M W N 1340; 39 Bom, L.R 
1(P 0). 
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fore much reliance cannot be safely placed 
on conduct which appears no doubt to indi- 
cate consciousness of some guilt. 


So far as the medical evidence in the 
present case is concerned, itis not neces: 
sary for me to deal with it in any détail 
because the learned trial Judge himself has 
come to the conclusion that “the medical 
evidence in the caseis not of much use in 
deciding whéther it isa case of homicide 
or suicide.” The evidence does not clearly 
show either that the death must have been 
homicide or that it could not have been 
suicide, It leaves the question more or less 
at large, and no definite conclusion can be 
based on the medical evidence alone, The 
learned trial Judge thereupon in para. 18 of 
his judgment refers to “the ordinary pré« 
sumption in the case of ligature strangula- 
tion in favour of homicide rather than 
suicide:” J do not understand exactly what 
the learned Judge meant by this obser- 
vation. There is no presumption in law 
that a ligature strangulation may or must 
be presumed to be homicidal and not suici- 
dal. Even taking it as a presumption of 
fact, I am not sure thatsuch a presumption 
can be safely made, and a finding that 
a particular strangulation wes homicidal 
cannot possibly be made to rest on this 
so-called presumption. Then he goes on to 
observe that 

“there wasabsolutely no motive for the deceased to 
commit suicide and least of all to commit suicide 
ere manner in which she is said to have commit- 
6 . 

He observes further that “if the deceased 
wanted to commit suicide, she could have 
done so in her grandfather's house” and 
that “it must have been quite easy to have 
drowned herself in awell or tank” instead 
of strangulating herself. I am not much 
impressed by this reasoning; moreover it is 
impossible to say that there was nojmotive 
at all for the deceased to commit suicide. 
There can be no doubt that the relations 
between the young couple and their elder 
relatives, were not very smooth. Further, 
it is the prosecution case that the husband, 
i.e. the appellant, was treating his wife 
badly for some time ; if so, it could not be 
said that there was no motive whatever for 
the deceased to commit suicide. Finally, 
the learned Judge lays stress on the fact 
that “there was a motive for the accused 
to commit the crime,” thus begging the 
question whether a crime had been com- 


mitted, and that his subsequent attempt to 


commit suicide and his subsequent conduct 
in having absconded from the village are 


a 


len 
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Circumstances which go to show that he 
must have committed the crime. So far as 
the question of motive is concerned, I shall 
deal with it later on, but I donot think in 
view of what I have said above that any 
inference that death was homicidal could 
be safely drawn fromthe subsequent con- 
duct of the accused, l 

So far asthe question of the alleged motive 
for murder is concerned, the evidence does 
not really establish the existence of any 
such, motive. 

Read z x 

The important fact to remember in this 
case is that nothing is elicited as to any uns 
pledsanthess between the husband and wife 
for at least three months or so before the 
occurrence, and if the appellant and his 
wife had been living together in an amice 
able manner to all appearances for above 
three months prior tothe occurrence if is 
in my opinion. unreasonable to rake up the 
past and build adverse conclusions there- 
upon. The incidents mentioned are not 
unusual between young couples during 
their first year of marriage, and from the 
evidence regarding the occasional “tiffs” 
between the couple during this period 16 is 
impossible to say that the one did not love 
the other or that there was no enduring 
affection between them. 

* * k Æ 

In any case, I am of opinion, that where 
two interpretations are possible, tit is not 
right to adopt the interpretation which is 
unfavourable to the accused in preference 
to the other which is favourable to the 
accused, unless there ig some specific reason 
which justifies the adoption of the uafavour- 
able interpretation. In a case in which the 
evidence is entirely circumstantial, the 
Court ought to consider whether the only 
reasonable inference is the one which is 


` consistent only with the guilt of the accused 


and inconsistent with his innocence. Where 
a reasonable interpretation is possible which 
is favourable to the prisoner, that interpre- 
tation ought not to be rejected merely be- 
cause another interpretation—an unfavour- 
able one—appears to be equally or even a 
little more reasonable, 
¥ * $ * 

The learned Judge appears to have based 
his decision on two main grounds, namely 
that the ordinary presumption in the case 
of ligature strangulation is in favour of 
homicide rather than suicide and that 
while on the one hand, there. was no 
motive f6r the deceased to commit. suicide, 
there was a motive for the accased to 


In ve KANAKASABAI PILLAI (MADR.) 


707 


commit murder, AsI have shown above, 
the foundation for this finding does not 
exist and it cannot be said thatthe prose- 
cution has established clearly that the 
deceased's death was homicidal and could 
not have been suicidal, As regards the ap- 
pearances at the time the corpse was dis- 
covered, it is enough to mention that 
there has been an attempt to make the 
case stronger than it was against the 
appellant by introducing particulars in the 
course of evidence during the trial about 
which nothing is mentioned in the Inquest 
Report. For instance the Sub-Inspector, 
P. W. No. 25, who wasthe first to discover 
the corpse, mentions no less than four 
details which are not to be found in the 
Inquest Report, namely; (1) The hands 
were stretched touching the body on its 
sides. (2) The legs also were stretched 
and were together. (3) The saree was un- 
disturbed. (4) The rope was tight at the 
neck, It must be remembered in this cone 
nection that the Sub-Inspector was examined 
more than a year after the occurrence and it 
is difficult to accept hismemory as regards 
these details without- question in the 
absence of any record made by him of these 
details at the time he observed them. 
Certainly the tightness of the rope was an 
important point which, if it had been 
observed at the time of the inquest, would 
have been noted in the Inquest Report, 
and this was not done. Keliance was also 
placed on the fact thatthe hands were not 
holding the rope as an indication that death 
was not suicidal. But on this point also 
the Inquest Report is silent. There are 
some other discrepancies regarding the 
appearances which! do not think it neces- 
gary to mention in full. For instance P. 
W. No. 20, the servant boy, mantions that 
there was arope tied to the toe of the corpsa, 
about which notbing is said by any other 
witness, These however are details which 
do not affect the result of the case. The 
substantial defect in the judgment appealed 
from is the omission to attach sufficient 
importance to the determination of the 
question whether the death was suicidal 
or homicidal or in‘ other words, to put it 
more accurately, whether the prosecution 
has established that the death was homici- 
dal, thatis to say, due to the voluntary 
act of some person other than the deceased, 
in which case alone it was necessary to 
go into the case further. There are no 
doubt circumstances relating to the sube 
sequent conduct of the accused which 
justly giveroom for suspicion and even fol 
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strong suspicion, but Iam of opinion it is 
not permissible to base the decision of the 
question whether death was homicidal or 
not on the circumstances appearing against 
the accused gso far as his conduct subse- 
quent tothe occurrence is concerned, per- 
ticularly in acase like this where even if the 
death were suicidal, moral blame would 
attach tothe husband and his subsequent 
conduct might be due to the consciousness 
not of having committed any crime but of 
having done something or ‘omitted to 
do something which might have led tothe 
suicide. 

All the four assessors were of opinion 
that the accused was not guilty. The 
. learned Judge merely observes that he 
does not think that the evidence in the 
case warrants that opinion, and he does not 
give any other reason for disagreeing with 
the unanimons opinion of the assessors. I 
think inthe circumstances he would have 
done well if he had asked the assessors for 
their reasons and considered them before 
disagreeing with their opinion. The learned 
Judge in examining the appellant under 
s. 342, Criminal P. O., appears to have 
observed the letter of the law and ignored 
its spirit. Nearly two printed pages contain- 
ing a precis of the evidence against the 
accused were read out as it were in one 
breath, and the accused was asked whether 
he wanted to say anything. This kind of 
question was one which it was impossible 
for anyone and least of all for a person 
accused of murder who had been kept in 
suspense for 16 months before the trial 
began, to answer. It was impossible for 
him to have remembered all the points 
which he was asked to explain and naturally 
his answer does not deal with all the 
points. This is certainly not giving a real 
opportunity to the accused to explain 
matters appearing in theevidence against 
him. It is however unnecessary for me to 
dilate on this point or to deal with the 
other questions which have been brought to 
my attention in this case, because as observ- 
ed already the prosecution in this case has 
failed to show that the death of the de- 
ceased was homicidal ‘or in other words, 
was caused by the act of some person 
other than the deceased herself. In short, 
the commission of a crime has not been 
established and therefore the question whe- 
ther the appellant is guility does not arise. 

The conviction and sentence of the appel- 
lant are set aside and the accused is ac- 
quitted under s, 423, Criminal P. C. 

oD. Conviction set aside. 
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NAGPUR HIGH COURT | 
Civil Revision Application No, 561 of 1938 
September 21, 1939 
= GRURE, J. 
BABULAL—APPLICANT 
VETSUS 

KISANSAO AND OTHERSB— OpPpos1TB PARTY 

Criminal Procedure Code (Act V of 1898), s. 195 
(2), (3)—Debt Conciliation Board, whether Court 
within meaning of s.195—If can pass order under 
8. 195—Appeal, if liea, from its order. ns 

The Debt Conciliation Board is a Court within 
the meaning of s. 195 ofthe Criminal P. O., and 
hence the Board has power to pass an order under 
s, 195. The Board, however, is neither a Oivil nor 
a Revenue Court and no appeal liesfrom its order 
refusing to make a complaint under 5.195, 89Ind. 
Oas. 1053 (1) and 89 Ind, Oas, 630 (2), relied 
on. 


C. R. of the order of the Oourt of the 
District Judge, Nagpur, dated July 7, 1938. 


Mr. N. S. Nandedkar, for the Applicant, 
Mr. M. R. Indurkar, fcr the Respondents. 


Order.—The present applicant who wasa 
creditor before the Debt Conciliation Board 
at Ramtek moved that Board to prosecute 
the debtors for perjury because they had 
given a false list of their property. The 
Board refused to prosecute, and the credi- 
tor appealed to the District Judge, Nagpur, 
who has held that the Debt Conciliation 
Board is a Court within the meaning ofs, 199 
of the Criminal P, C., but a Revenue Court, 
not a civil one; hence no appeal from an 
order passed by it under s. 195, would lie 
to the revenue side, Secondly it is held 
that by virtue of s. 18 of the Debt Concilia- 
tion Act no appeal at all did lie. 

On the first point there is undoubtedly 
good authority for the view that the ex- 
pression “Court” ins, 195 is of wide scope 
and includes more than the expression 
“Oivil, Oriminal or Revenue Court" in 
8,476: see Kanhaiya Lal v. Bhagwan Das 
(1) and Bilas Singh v. Emperor (2). Bec- 
dion 195 (2) of the Criminal P. OC, now 
reads : i 

“In cls. (b) and (c) of sub-s. (1) the term ‘Court’ 
includes a Civil, Revenue or Criminal Court etc.,” 

Formerly this section reads : 


“the term ‘Oourt’ means a Civil, Revenue or Cri- 
minal Court ete.” 
It is to be 


The change is significant. 
noted too that under s. 24-A of the Debt 
Conciliation Act all proceedings under the 
Act shall be deemed to be judicial pro- ' 
ceedings. I therefore agree that the Board 


(1) 48 A 60; 89 Ind, Oas. 1053; 23 AL J 956; AIR 
1926 All 30, ; 

(2) 47 A 934; 89 Ind. Cas, 630; A IR 1925 All. 
737; 23 AL J 845. 
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had power to pass an order under s. 195, 
Criminal P. C. 

it seems to me, however, that there are 
difficulties inthe way of classifying the 
Board either as a Oivil or asa Revenue 
Court. As pointed out by the applicant 
the object of the Debt Conciliation Act is 
to relieve agriculturists from indebtedness, 
and arrears of land revenue sre excluded 
from the definition of debt. The Board 
then has nothing todo with revenue matters. 
The Chairman and the members would 
not come within thea list of revenue officers 
given inthe Land Revenue Act, nor of 
course are they Subordinate Judges. Their 
proceedings may be registered as revenue 
cases and their appointments may be 
dealt with onthe revenue side, but that 
is merely for administrative convenience. 
. The Act itself distinguishes their position 
soa that of Civil Courts: for instance, 
Ss, T-À. : 
“the jurisdiction of the Board shall not be 
questioned in any Oivil Court.” 
and the proviso to s. 8 (2): 

“The Board or Oourt may revive the 
debt.” 

{am unable therefore to hald that the Board 
- ig either a Oivil ora Revenue Court for the 
purposes: of proceedings under s. 195. 
Further s. 18 of the Debt Oonciliation Act 
bars appeals from any order passed by a 
Board so thatif the lower Court's View is 
correct and the Board is a Revenue Court 
then it cannot be deemed subordinate to 
the superior Revenue Courts under the first 
clause of s. 195, sub-s. (3), Criminal P. C. 
The second clause applies only to Civil 
Courts from whose decrees no appeal lies, 
for instance Small Cause Oourts. As I 
hold that the Board is also not a Civil 
Court the provision for appeal would be 
inapplicable to it. I arrive at that conclus 
sion not directly from the wording of s, 18, 
If the Board were a Civil Oourt then I 
think that an appeal might lie just as it 
would lie from such an order passed under 
the Civil P, C. by a Small Cause Court in 
spite of the fact that noappeal lies from 
a decree passed by such a Court. 

The applicationis dismissed with costs. 
Counsel's fee Rs. 15. 


8. Application dismissed. 
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RANGOON HIGH COURT 
First Appeal No. 117 of 1938 
March 29, 1939 
RoBERTS, O. J. AND BRAUND, J. 
V. R. M. RAMASWAMY CHETTYAR 
AND ANOTHER—A PpPELLANTS} 
VETSUS 
O. T. M. N. NACHIAPPA CHETTYAR— 
RESPONDENT 

Contract Act (IX of 1872), sa. 24, 57 — One entire 
consideration for two several contracts—One of them 
for doing illegal act—Whole contract is void. 

If there is one entire consideration for two several 
contracts and one of theses contractsis forthe psr- 
formance of anillegal act, the whole is void. Thus, 
where one sum is to be paid for the doing of a legal 
and an illegal act, the whole contract is void. And 
if a contract or promise be founded upona legal and 
an illegal consideration and theillega! consideration 
cannot be separated from the legal consideration 
and rejected, the illegality of part vitiates the 
whole. [p. 711, col. 2; p. 712, col. L] 

{Oase-law referred to.] 


Mr. Clark, for the Appellants. 
Mr. N. M. Cowasjee, for the Respondent. 


Roberts, C. J.—In my opinion this 
appeal must fail upon two grounds; first, 
that the plaintiff-appellants’ supposed cause 
of action rests upon an agreement which 
if made would be void by reason of the 
Contract Act; and secondly that even if part 
of the agreement set up by them could 
be held to be valid and binding, it was never 
in fact made, The rather complicated 
history of the relationships between the 
parties has been set out in the jadgment 
of my brother Braund with whose con- 
clusions I am in entire agreement. I 
have asked him to deliver his judgment 
first because I bave approached the quese 
tions in issue from a somewhat different 
angle, and have asked myself first of all 
whether the claim was of such a nature 
that effect could be given to it by the 
Court. Now the plaintiffs (appellants) 
sued for declarations that they were entitled 
to vindas or commission by reason of their 
having acted as agents for the investments 
of the moneys of the defendant’s co-parce- 
naries in a joint and undivided Hindu family 
of which the defendant was karta or manager 
they also sued for a declaration that they 
wera entitled to makamaz or charitable 
contributions paid out by them in a manner 
customary in this style of business; and 
for a declaration that they were entitled 
to be reimbursed by the defendants for 
sums paid by them as excess income-tax 
and super-tax in the year 1925; their prayer 
concluded by asking for an accoant under 
each claim, for payment of interest where 
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found to be due, and for such further or 
other relief as under the circumstances 
might be just. 

The claim is put forward that there 
was a contract between the parties in 
1980 to which I shall presently refer and 
another contract in 1932 whereby it was 
agreed that the defendant should pay the 
three claims for vindas, mahamai and 
incomestax (although these debts were 
barred by statute) when certain letters and 
documents were produced in India. The 
consideration for these three promises in 
1932 was that plaintiff No. 1 should forth- 
with pay a debt of Rs. 15,000 due by 
him to the defendant in three instalments, 
and should forbear from claiming to set-off 
from it the amounts alleged to be due to 
him by the defendant. It is said that there 
was a breach of thisagreement on March 18, 
1935 when the relevant letters and docu- 
ments were produced to the defendant 
in India and he repudiated his promise, 
and that the plaintiffs’ cause of action 
accordingly began to run from that date, 
The alleged contracts are not set out with 
great clearness in the plaint. In para. 12, it 
is pleaded that the defendant, by his agent 
Vellayan, promised in 1930 that the plain- 
tiff’s outstanding claims under the heads 
I have mentioned “would be enquired into 
and settled.” In para.15, it is pleaded that 
in 1932 certain elders decided and the 
defendant agreed that the plaintiffs should 
forbear and refrain from pressing the 
aforesaid claims till the original letters 
were traced and produced, and that in 
the meantime plaintiff No. 1 should pay 
Re. 15,000 in certain instalments and that 
he did pay those instalments. Now the 
plaintiffs have set up as part of their case 
that they were instructed by their agents, 
the defendants in 1924 and 1925, to enter 
into their books transactions made on behalf 
of their principals as though they were 
the appellants’ own transactions. This was 
accordingly done: the plaintiff's Advocate 
frankly admitted that there was an arranges 
ment between the parties not to produce the 
bcoks to the Income-tax Authorities and that 
failure to do so 1s made punishable by 
gs. 5), Income Tax Act. The Y. R. M, Firm 
submitted to a ‘best judgment” assessment, 
and in making this assessment all the 
profits of their principals were included, 
and the V. R. M. Firm paid tax upon them, 
The whole thing was a fraud upon the 
Revenue Authorities. An alleged promise by 
their principale to reimburse the appellants 
for the amount of excess income-tax and 
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super-tax so paid forms part of the contract 
for which the action is brought. The first 
question which I have asked myself is there 
fore whether assuming there was any cons 
cluded agreement between the parties at 
all, it would not, on the appellants’ own 
showing, be void by reason of ss. 23 and 
24, Contract Act. In other words, did the 
plaint disclose a cause of action enforceable 
at law? Paragraphs 6, 7 and 8 run as 
follows: 

“That the plaintiffs further state that in the 
course of the said agency the V, M. R. V. Chettyar 
Firm inthe year 1925, by reason of the large profits 
earned on behalf of the defendants’ co-parcenary on 
its moneys lent out through V. M. R.V. Chettyar 
Firm appearing in the V.M. R. V. Firm’s books of 
account, at the request ofthe defendant sumbitied 
to an estimated assessment unders. 23, Income Tax 
Act on the defendant's promising to pay VY. M. R. 
V, Chettyar Firm the difference of tax arising by 
the V. M. R. Chettyar Firm refraining from pro- | 
ducing their books of account for the year 1925 
before the Collector of Income-tax as instructed by 


the defendants. 

That consequently on February 11, 1925, the V, 
M. R. V. OChettyar Firm was obliged to pay the sum 
of Rs. 8,064-6-0 as assessed by the Income-tax Autho- 
rity on the estimated income of Ra, 81,1(0 for the 
year ending with March 31, 1925, and on November 
5, 1925, thesum of Rs. 11,237-8-0 on an estimated 
income of Rs. 1,01,600 for the year ending with 
March 31, 1926, 

That the plaintifis state that their V, M. R.Y. 
Chettyar Firm's business had an assessable income 
of only about Rs, 40,000 for the year ending with 
March 31, 1925, and of about Rs. 50,000 for the year 
ending with March 31, 1926, and the defendant’s 
Co-parcenary is liable to make good tothe V, M. R, 
V. Ohettyar Firmallthe assessments made over 
and above the said amounts with interest thereon 


at aforesaid Nadappu rate.” 


This agreement was illegal. On plaintiff 
No. Is own showing, he promised to pay 
his debt of Rs. 15,000 if the defendant would 
acknowledge as legally recoverable by him 
a sum of money which was (partly) to reim- 
burse the plaintiff for the performance of 
thisillegal agrsaement, He paid the sums of 
money: he now saysthe contractis severable, 
and that he can claim as legaily recoverable 
the vindas and the mahamat, but admits 
that he cannot claim to be reimbursed for 
the loss he has sustained through carrying 
out the defendants’ instructions with regard 
to the concealment of the latter's profits 
from the Income-tax Authorities. The con- 
sideration for the plaintiff's promise to pay 
Rs. 15,000 was three promises, Section 24, 
Oontract Act, says in the plainest terms: 


“If any one (or any part of one) of several con- 
siderations for asingle object is unlawful the agree- 


ment is void.” ; 
Here the plaintiff says defendant had been 


pressing him to pay his debt of Rs, 15,000 to 
him. Defendant’s object was to get it paid. 
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In consideration of speedy payment he made 
three promises, The plaintiff himself claims 
that because defendant made all these three 
Promises he agreed to pay the debt. In 
evidence he declared (p. 69): 

“I then said ‘when our agent Subbiah handed 
the business to Vellayan the latter agreed to pay 
us afterwards, We have Istters to that effect for 
the vindas, mahamai, and income-tax' (and later at 
p.69 Rev.) I said that if they were agreeable to 
pay us on production of letters I was agreeable 
to pay them algo.” 


They agreed and he paid. If this was 
indeed the contract, one of the considera- 
tions for his payment was unlawful and the 
agreement was therefore void. Mr. Clark 
relied strongly upon certain dicta of 
Talbot, J. in Putsman v. Taylor (1). The 
case related tothe severability of cove- 
nants in restraint of trade, and the learned 
Judge said : 

“The first question is whether this contract 
is severable as held by the learned Judge. I know 


e 


of no ground for saying that the law in this 
Tespect is not precisely the same as to contracts 
illegal as being in restraint of trade and contracts 
illegal in any other respect,” 


He then cited the dictum 
Pickering v. Ilfracombe 
at p. 250: 

“Where you cannot sever the illegal from the legal 
part of a covenant the contract is altogether void; 
but where you can sever them, whether the illegali- 
ty be created by statute or by the common law, you 
may reject the bad part and retain the good.” 

In this country, agreements in restraint 
of trade are governed by s. 27, Oontract Act 
which says : 

“Every agreement by which anyone is restrained 
from exercizing a lewful profession, trade or business 
of any kind is to that extent void.” 


Such agreements are therefore dealt 
withon quite a different footing from those 
in whicli one of several considerations 
for asingle object is unlawful (in s. 24), 
As Farran, C. J, said of covenants in 
restraint of trade in Haribhai Maneklal 
Y. Sharafali Isabji (3) at p. 866: 
“Covenants of this class, though they may be void 
and unenforceable, are certainly not illegal in the 
sense of being contrary to law.” 
The terms of s. 27 make all cottracts in 
restraint of trade void, subject to certain 
exceptions: English Law considers the 
nature of the restraint sought to be im- 
posed In each particular case; the sole 
test 1s whether itis reasonable in the 
particular case; it admits covenants which 
might be excluded under s. 27, Oontract 
Act, here ; where it interferes, it does so 

(1) (19271) LK B 741; 9 LIKB 726; 137 L T 291; 
3T LR 399 


4 

(2) (1868) 3 O P 235 at 250; 37 L JO P 118; 17 L 

00; 16 WR 458. j i : s 
(3) 22 B 861 at p 868, 


of Willes, J., in 
Railway (2) 
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upon the ground that a covenant or some 
part ofa covenant being unreasonable 
is unlawful as against publie policy, 
not that itis void by reason of statute. 
It is, however by no means accurate to 
Say generally that contracts in restraint 
of trade in England are void as against 
public policy. Thus in Mumford v. 
Gething (4) at p. 319, Erle, O. J. said : 

“I entirely dissent from the notion thrown out 
by the defendant's Counsel that agreements of this 
sort arə to be discouraged as being contrary to 
public policy. On the contrary, I think that 
contracts in partial restraint of trade are bene- 
ficial to the public aswell as to the immediate 
parties," 

Dicta of Parke, B. in Mallen v. May (5) 
are to the same effect, and both were cited 
witb approval by Younger. L. J. in 
Attwood v. Lamont (6). It is only contracts 
in total restraint oftrade which are in 
general, and because unreasonable, con- 
trary to public in England, and even in 
such cases there may be exceptions: 
Nordenfelt Co. v. Mazim (7), What is 
reasonable in a particular ease must always 
be a matter of degree; and hence the 
Oourts in England will decide what cove- 
nants are reasonablein a particular contract 
made in restraint of trade and will give 
effect to them where possible whilst 
rejecting the remainder. As Talbot, J. 
observed in thecase cited earlier (at 
p. 644*) ; 

“A man isnot the less bound by a legal contract 
because he has at the same time made a contract 
which is illegal, the only question in each case being 
the question whether the legal and illegal can ba 
severed.” | 

Section 57 of the Contract’ Act is an 
illustration of the same principle. Now, 
in considering whether the illegal and 
legal can be severed here, we have to 
beatin mind some fixed principles of law. 
In “Chitty on Contracts” (Edn. 19) at p. 294 
it ìs stated : 

“If a contract be made on several considerations 
one of which isillegalthe whole contract is void 
whether the illegality be at common law or by 
statute.” 

Again, in Addison on Contracts (Edn. 11) 
at p. 121 it is put in this way: 

“I£ there is one entire consideration for two 
several contracts and one of these contracts is 


for the performance of an illegal act, the whole 
is void. Thus, where one sum isto be paid for the 


4) (1859) 7 O B (x 5) 305 at p 319; 29 L IU P 105: 
6 Jur. (N 8) 428; 1 L T (was) 64; 8 W R 187-121 RR 
501. 

(5) (1843) 11 M & W 653; 12 L J Ex, 376; 7 Jur. 536: 
63 R R 708. 


(6) (1920) 3K B 571; 65S J 25; 36 T L R895. 
D (LE94}) A O 535; 63 L J Oh. 908; 11 RL 7ILT 
489. 
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doing of a legal and an illegal act, the whole con- 
tract isvoid. And if a contract or promise be 
founded upon alegel and an illegal consideration 
and the illegal consideration cannot be separated 
from the legal consideration and rejected, the illegali- 
ty of part vitiates the whole." 


I have cited these observations from the 
English text-books since they appear to 
me to illustrate the meaning of the statu- 
tory enactments in this country. Sections 
24 and 57, Oontract Act, lay down no prine! 
ciple at variance with the English common 
law. They are declaratory in their nature. 
In the present case, Rs, 15,000 was paid 
to secure three promises, one of which was 
to reimburse plaintiff for having carried 
out an illegal act, The promise to pay 
Rs, 15,000 was founded upon a legal and 
an illegal ccnsideration : they cannot be 
separated in the present case. If the plain- 
tiff had promised to pay Rs, 10,000, 
providing his claims for vindas and 
mahamai were met, and another Rs. 5,000 
providing he were reimbursed for the in- 
comestax arrangement, the illegal con- 
sideration wouldbe separated from the 
legal consideration ; but he agreed to pay 
one sum in three instalments and part of 
tke consideration (no one can apportion 
it; wasin respect ofa payment made for 
a criminal offence. If A promises to pay 
B asum of money for acting as his houses 
keeper and alsofor becoming his mistress 
she cannot recover this sam as wages for 
acting as housekeeper: Rex v. Inhabitants 
of Northwingfield (8). In ‘Leake on Con- 
tracts’ (Edn, 8) atp. 602 it is said : 

“If part of the consideration is illegal and the 
promise is not divisible and apportionable to the 
several partsthe whole contract is void, as a 


contract for the hiring of a housekeeper made partly 
in consideration of illicit co-habitation.” 


A contract to pay a fixed .sum for the 
purpose of a business of lawestationer toe 
gether with the office of distributor of 
stamps and collector of taxes wag held 
wholly illegal as involving the purchase 
of a public office, the price not being 
apportionable : Hopkins v. Prescott (9). In 
the present case, if the agreement now 
sued upon Was ever entered into, there 
were mutual promises each forming the 
consideration for the other. Plaintiff pro- 
mised Rs. 15,000 and in consideration 
received promises by the defendants to do 
three things one of which was illegal— 
namely to pay to the plaintiff the latter’s 
losses in respect of a criminal transaction 
committed atthe defendants’ instigation, 


(£) (1830) 1 B & Ad, 912. 


(9) (1847) 16 L J OP 259; 4 O B 578; 41 Jur, 562; 
72K E 647. 
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One of the considerations for the promise 
to pay Rs,15,000 was illegal, and every 
part of the contract was induced and 
affected by it. No one can say, and the 
plaintiff deces not pretend to. say, that 
he would have parted with his money, or 
any of it, but for the giving of all three 
promises. 

Mr. Olark tried several timesto induce 
us to think the contract was severable 
by asking us to consider itin a converse 
way. Whatis the converse way of putting 
it? The defendant promised to do three 
things one of which wasillegal, in consi- 
deration of being promised Rs. 15,000. 
When partcf this consideration, and no 
one Can say how much of it, hag its. origin 
in a promise to do something illegal one 
sum being payable for the doing of an 
illegal anda legal act, the whole contract 
18 void. The judgment of Willes, J. in 
Pickering v. Ilfracombe Railway (2) on 
which so much stress was laid was as io 
the severance of the illegal from the legal 
part of acovenant ina contract and con- 
tinued as follows: 


“One of the series of cases of that sort is Gaskell 
v. King (10) where a covenant to pay rent and 
taxes washeld not to be avoided by including pro- 
perty tax,” 


But the whole of the promise to pay 
income-tax disbursements in the contract 
Bet up as having been madein 1932 was 
bad and was made to settle an account bet- 
ween wrong-doers who had . been privy 
to the concealment of books from the 
Income-tax Authorities. It is not a case 
of innocent persons entering into a cover 
nant to perform acts part of which were 
ulira vires or contrary to statute or against 
public policy. Where a bill of exchange 
was given tosecure payment of a debt 
of money lawfully 
advanced and the rest of money due upon 
an illegal sale, it was held that the good 
part of the consideration for the bil] could 
not be separated from the. rest and that 
the whole was void : Scott v. Gillmore <11). 
In Lound v. Grimwade (12) a bond for 
£3,000 was given in consideration ofa 
promise not to take civil or criminal proe 
ceedings. The consideration for the bond 
being ın part the abandonment of criminal 
proceedings it was held that the bond was 
not enforceable, When part of the con- 
sideration is illegal, this infects the whole 
promise—for, there is no way of dividing 

(10) (1809) 11 Hast 165; 10 R R 463. 

(11) (1810) 3 Taunt 226;12 R R 641, 

z G2) (1888) 39 Ch. D 605; 57 L J Oh. 725; 59 LT 
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up the promise and saying how much 
is made in respect of the legal considera- 
tion and how much in respect of the 
illegal. {tis impossible here for the plain- 
tiff to say that he abandons bis claim in 
respect of incomestax but insists on 
vindas and mahamai because he has paid 
the sum of Rs. 15.000 just as it was im- 
possible in Lound v. Grimwade (12) to 
eliminate the promise to forbear from 
taking criminal proceedings whilst 
retaining immunity from civil proceed- 
ings in consideration of £ 3,000, In each 
case the whole contract was void. In 
the English cases which have been cited 
to lead us to a contrary conclusion there is 
nothing corrupt in the agreement between 
the parties. There are covenants which are 
severable from the main contract so that 
-effect can be given to the latter. In them a 
-contract for service is performed by one 
who undertakes at its expiry to refrain 
from entering’ into competition with his 
‘former employer to a certain extent; the 
bargain is lawful so far as it is reasonable 
but the employer cannot enforce unreason- 
able covenants, if they can be severed from 
the rest. 

In Horwood v. Millar's Timber and Trad- 
ing Co., Ltd. (13) Scrutton, L. J. said: 

“T do not doubt that the Court may and in some 
cases Willenforce a part of a covenant in restraint 
of trade even though taken as a whole the cove- 
nant exceeds what is reasonable. Butin my opinion 
that ought only to be done in cases wherethe part so 
enforceable is clearly severable, and even so only in 
cases where the excess is of trivial importance, or 
merely technical, and not part’ of the main purport 
and substance ofthe clause. It would in my opinion 
be pessimi exempli if when an employer had exacted 
acovenant deliberately framed in reasonably wide 
terms the Courts were to come fo his assistance and 
by applying their ingenuity and knowledge of the 
law, carve out of this void covenant the maximum 
of what he might validly have required.” 


I take this to mean, applying its prins 
ciple tothe present case, that if in a cone 
tract which is meant to be alegal one there 
is some severable covenant which is illegal 
and which does not go to the root of it the 
rest may be enfcrced: but I cannot think 
it right that part of a contract should be 
allowed to stand, where the parties con- 
tem plated that its fulfilment should depend 
upon making an unlawful payment in rese 
pect of income-tax assessment, or that the 
promise to do so when coupled with other 
promises and made for a single considere 
ation can be set aside and the remainder of 
the promises enforced for the benefit of the 
promisee. It seems to me this view is en- 


(13) (1917) 1 K B 305; 86 LJ K B190; 115 L T 805; 
33 T L R 86; 618d 114, 


RAMASWAMY OHETTYAR V. NAOHIAPPA OHETTYAR (RANG) 


113 


tirely consonant with Pickering v. Ilfre- 
combe Railway (2), and Gaskell v, King (10). 
My learned brother has preferred not to 
express an opinion as to whether any legal 
effect could be given to the alleged agrees 
ment, for, in his opinion there was never 
any contract, whether lawful or unlawful, 
concluded between the parties, Aslam in 
entire agreement with the view he has taken 
of this matter I need not set out my reasons 
at any length. 

It has been conceded that the conversa- 
tion between Subbiah and Vellayan in 1930 
could not by itself be regarded as having 
concluded a contract. Its terms were alto- 
gether too vague. It was argued that at 
that time the appellants were still in posses- 
sion of various account bo»sks which they 
held as agents of tae respondents and that 
they had alien upon them for toeir charges 
which, of course, would be unaffected by 
the fact that in an ordinary suit these 
charges were statutesbarred, Mr. Oowasjee 
on behalf of the respondents disputed this 
and said that all material books had been 
handed over at a wuch earlier date, but for 
the sake of argumentit may be assumed in 
the appellants’ favour that they are right. 
Hence it is said they would not give up the 
books until they had a promise to pay the 
charges. But, in my opinion, the evidence 
does not bear out this view. All that Vella» 
yan did on the appellant’s own showing was 
to give an assurance that any outstanding 
matters would “be gone into at the time of 
partition” and Subbiah in his evidence 
says “I was agreeable to that,” This could 
never amount to a promises, as contended, 
that claims in respect of statute-barred 
debts going as far back as 1903 should be 
paid without further question. Mr, Clark 
agreed that this conversation was not by 
itself sufficient upon which to found any 
concluded agreement to that effect. In 1932 
plaintiff No. 1 was being pressed for a debt 
of Rs. 15.000 dueto the defendant. I have 
already referred to the material part of his 
evidence in this connection. There was a 
discussion at which Vellayan was present. 
and in effect, the elders urged the parties 
to do what was right. It was agreed that 
Rs, 15,000 was due from plaintiff No. 1 to 
the defendant, As regards the plaintiff's 
get-off or counterclaim he lacked the docus 
ments which were necessary to establish it 
and the elders said, in Arunachellam Ohete 
tiar’s words, “without the records it could not 
be settled then.” But the claim for 
Rs. 15,000 was settled “so that they mug no 
incur Court costs.” P. A. P. Palaniappa 
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Chettiar said: 

“We said that without the letter we can’t decide 
anything with reference to that for the present, and 
after the letters are produced the matter may be 
decided upon and we would make settlement with 
reference to money due to O. T. M. N. firm.” 


Thus, one indebtedness was settled and 
the other matters were left undecided. In 
my opinion therefore even assuming the 
alleged agreement to have been a lawful 
one the evidence does not bear out the 
allegation that it was in fact made. 
Plaintiff No. 1 did not dispnte his obligation 
to pay Rs, 15,000; there appears to have 
been no argument about this claim but 
only the suggestion that there ought to be a 
ecutraeaccount and a balance struck. When 
it was pointed out by the elders that the 
materials by whichthis could be done were 
lacking, the plaintiff paid the defendants 
without further ado, In saying that sums 
were due tohim the plaintiff had referred 
to the alleged promise by Vellayan which 
we are now told was made in 1930. He 
really had no claim at all upon that, and 
must perfectly well have known that he was 
merely seeking torevive obligations which 
were barred by statute. Having no docu- 
menis to prove to the elders that those 
obligations ever existed he was forced to 
leave the whole of that matter to a future 
date. For all these reasons, it appears to 
me that this appeal must be dismissed. In 
this case, in addition to the ad valorem 
costs there will be a special Advocate’s fee 
of 20 gold mohurs for the first and ten for 
each succeeding day of hearing. 

Braund, J.—(After stating facts and dis- 
cussing evidence his Lordship concluded.) 
In my judgment, the view ofthe facts taken 
by the learned trial Judge to the effect that 
there was no real concluded agreement 
between the parties ia the correct view and 
that upon that ground this appeal falls to 
be dismissed. In the course of the argument 
before us, a further point has been taken by 
my Lord the Ohief Justice that the effect 
of the illegality, as opposed to the mere fact 
of the unenforceability, of the agreement of 
1932 with reference to income-tax, was to 
taint not only that part of the agreement 
itself but the whole bargain, assuming that 
bargain to have been established on the 
facts as contended for by the plaintiffs. 
For myself, upon the view of the facts 
which I have taken, I do not think that it 
is actually necessary for me to decide this 
question and for that reason, while in na 
way dissenting from the conclusions ke has 
reached in this respect, I express no view 
upon that matter. As regards the other 
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points taken by the respondent, they equally 
do not arise and I express no opinion as to 
them, except to observe that, had the plain- 
tiffs succeeded in establishing their claim iù 
this suit, it would have involved their 
obtaining a decree against C. T. M. N: 
Nachiappa Chettiar personally, notwith- 
standing that he is expressly sued as a 
kartha and manager ofa joint Hindu family. 
That position has hadto be abandoned as 
it became clear in the course of the hearing 
before the learned trial Judge that the 
cause of action. if any, lay against O. T. 
M. N. Nachiappa Chettiar personally. It is 
not however necessary forme to express a 
concluded view. as to which I entertain 
some doubt, whether in those circum- 
stances it would have been possible 
for the plaintiffs, on the pleadings as they 
stand, to have obtained a personal decree 
against ©. T. M. N. Nacbiappa Ohettiar or- 
whether at this stage an amendment should 
be allowed. For these reasons, in my view, 
this appeal must be dismissed with costs 
on the ad valorem scale. 
8, Appeal dismisse d. 
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Promissory note—Pro-note endorsed to another for 
collection of principal and interest-—Endorsee, tf 
can negotiate itto another person. 

An endorses for collection can be regarded only 
as an agent for collecting themoney due under the 
promissory note from its maker and cannot deal 
with it in any other manner. Not having the 
property in the promissory note himself he is not 
in a position to transfer it to any person unless he 
is expressly authorised to do so; otherwise the 
transfer will be ineffectual, Lloyd v. Howard (1), 
relied on. 


O. R. P. to revise the decree of the District 
Munsif, Repalli, dated March 23, 1936. 


Mr. A. Lakshmayya, for the Petitioner. 
Mr. P. Satyanarayana [Rao, for the Res- 
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Order.—The suit out of which this revi- 
gion arises Was brought on the basis of a 
promissory note (Ex. A) executed by the 
defendant-petitioner on November 20, 1932 
in favourof one Ratamma. It was indore 
ed on June 20, 1934 by the said Ratamma 
to her sister's son Venkataramayya Garu 
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for collection. The indorsement (Ex. A-2) 
reads as follows : 

“An order (transfer) has been made in favour of 
Venksataramayya Garu son of Gummadi Rattayya 
Garu, for collection of the principal and interest 
due on this note.” 

Venkataramayya Garu instead of collecte 
ing the amount from the defendant indorsed 
the promissory note in favour of one Medaba- 
limi Venkataramayya who happened to be 
the defendant's son-in-law. The endorse 
ment contains a statement that Venkataram- 
ayya Garu has received a bull-calf anda 
sum of Rs. 110 frem the indorsee to whom 
the hundi has been indorsed for collection. 
On the suit being instituted by Medabalimi 
Venkataramayya it was contended on behalf 
of the defendant that the note had been 
discharged by him by making payment to 
Ratamms, This contention did not prevail 
in the trial Court and the suit was decreed. 
The other plea specially raised in para. 2 ( a) 
of the written statement was to the effect 
that G. Venkataranayya was only an agent 
for collection and was not authorized to 
indorse the promissory note in favour of the 
plaintif. This plea was not considered by 
the lower Court. It was therefore 
contended here that the plaintiff bad 
obtained no rights under the indorsement 
and he was not entitled to maintain the 
suit. Since the facts necessary to de- 
termine this question of law are not in dis- 
pute, it is unnecessary to remand the case. 

The promissory note which formed the 
basis of the suit is undoubtedly a nego- 
tiable instrument and an indorsement of 
the same, followed as it was by delivery, 
would, unless it was restricted, transfer the 
property toG. Venkataramayya with the 
right of further negotiation, The only ques- 
tion then is whether the indorsement 
(Bx, A-2) restricted Q. Venkataramayya's 
Tights in the note. A reference to Ex. A-2 
would show that the indorsement was 
apparently for collection and could not have 
conferred any property in the promissory 
note upon G. Venkataramayya. In other 
words, he,i.e, G. Venkataramayya, could 
be regarded only as an agent for collecting 
the money due under the promissory note 
from its maker and could not deal with it 
in any other manner. Not having the 
property in the promissory note himself, 
G. Venkataramayya was notin a position 
to transfer any to the plaintiff. The trange 
fer to the plaintiff being unauthorized must 
«consequently be held to be ineffectual : see 
Lloyd v. Howard (1). It was contended on 

al (1850) 15 Q B 995;20L JQ B1;15 Jur. 
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behalf of the respondent that if G. Ven“ 
kataramayya was entitled to realize the 
amount due on the promissory note from the 
maker, he must be held to have been 
empowered to bring a suit as well. To 
this extent the contention appears to be 
unobjectionable but it is obviously useless 
to the respondent. It was therefore cone 
tended on his behalf that if the indorsee 
for collection could institute a suit against 
the maker, he could also indorse the note in 
favour of another person. This contention is 
in my opinion unsound and must be repelled. 
An indorsee for collection must be held to be 
an agent for collecting the money due on 
the promissory note. He might have been 
able to indorse it for that purpose if ex- 
pressly authorized by his principa), but 
G. Venkataramayya, as Ex. A-2 would 
show, was not authorized to delegate the 
authority given to him. In any case he was 
not authorized to negotiate the note to any 
other person, The cases cited on behalf of 
the respondent are nct relevent to the point 
which has to be determined here. 

The plaintiff must be presumed to have 
knowledge of the indorsement made in 
favour of G. Venkataramayya and sLould 
have known that the promissory note could 
not have been negotiated. In view of the 
express words in the indorsement Ex. A-2 
it must be held that the endorsement and 
negotiation by G. Venkataramayya were 
beyond his powers and could not confer apy 
rights on the plaintiff and that he was not 
entitled to maintain the suit on the basis of 
the promissory note. The revision must 
therefore be and is hereby accepted and the 
suit ordered to be dismissed. The petitioner 
will have his costs bothin this andin the 
trial Court. 


Ne D. Revision accepted. 


RANGOON HIGH COURT 
“Second Appeal No, 276 of 1938 
February 23, 1939 

í MAOENEY, J. 
R. M. A. L. FIRM— APPELLANTS 
VETSUS 
KO SHAN AnD ANOTHER—RESPONDENTS 

Limitation Act (IX of 1908), 8. 5— Party asking 
Counsel to file appeal and leaving tt entirely to him to 
take necessary steps—Appeal filedin wrong Court— 
Litigant cannot be said to have acted in good faith 
unless lawyer so acted —Legal practitioner. 

While considering whatis “sufficient cause’ within 
the meaning of s. 5, Lim. Act, the good faith with 
which a person must be shown to have acted will 
appropriately be taken to mean that variety which 


716 


presupposes due care and attention rather than mere 
“honesty”. The mistake of a Pleader made in good 
faith may afford sufficient cause for admitting an 
appeal after time, but the mistake must have been 
made in spite of the exercise of due care and atten- 
tion. When a litigant gives carte blanche to his 
lawyer to act as hethinks fit without further consult- 
ing him he must take full responsibility for the acts 
ofthe lawyer: and he cannot claim to have acted 
“in good faith” in filing the appeal unless the 
lawyer so acted: if the lawyer acted with complete 
carelessness hecannot be said to have acted in good 
faith—that is with due care and attention. The 
fact that the Court in which the appeal was wrongly 
filed did not notice the mistake is immaterial. 
[Case-law referred to.] 


S. A. from the judgment of the District 
Court, Bassein, in Civil Appeal No.6 of 
1938. 


Messrs. Paget and Venkatram, for the 
Appellants. 

Mr. Hay, for the Respondents. 

Judgment.—The appellants, being 


defendants in a successful action brought 
by the respondents in the Township Court 
of Ngathainggyaung, instructed their 
Advocate to file an appeal; he filed tie 
appeal in the Assistant District Court of 
Bassein. The decree obtained was for 
Rs, 175, but the plaintiffs had asked for 
Rs. 9€0. The suit being of avalue of over 
Rs, 500 an appeal lay not tothe Assistant 
District Court but to the District Court 
under s. 9 (1) (a), Burma Oourts Act; if it 
had been of a value not exceeding Ks. 500 
tbe appeal would lie to the Assistant District 
District Court under el. (c) of the section. 
It is quite clear that the Advocate did pot 
trouble to consider whether the value of the 
decree or the value of the suit determined 


the forum of appeal, and owing to lack - 


of due care and attention carelessly filed 
the appeal inthe Assistant District Court. 
The Advocate for the respondents was guilty 
of the same carelessness and filed a cross- 
appeal in the same Court. The Assistant 
District Court also overlooked the defect 
of jurisdiction, heard the appeal, and decid- 
ed in favour of the appellants. Respondents 
appealed tothe High Court and on February. 
10, 1938 the decree of the Assistant Dis- 
trict Court was set aside on the ground that 
it had had no jurisdiction to decide the 
appeal. On March 22, 1938 the appellants 
filed their appeal in the District Court of 
Bassein against the original decree of the 
Township Court. The appeal was dismissed 
on the ground that it bad been filed 
without sufficient cause after the expiration 
of the period allowed for filing such an 
appeal, 
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The decree of the Township Oourt is 
dated June 5, 1937, Appeal was filed in 
the Assistant District Court on July 5, 
1937. Four days had been occupied in 
obtaining copies of decree and judgment. 
When the appeal was filed in the District 
Court on March 22, 1938 it was not 
necessary to file copies of the judgments of 
the Assistant District Court or of the High ` 
Court. Consequently, after making all due 
allowance, and even excluding the time 
occupied in prosecuting an appeal in the 
Assistant District Court aod in the High 
Court, a period of 66 days elapsed between 
the date of the decree of the Township 
Court and tke date of the filing of the 
appeal in the District Court. Appellants 
explain the delay of six days by the illness 
of their agent and unavoidable delay in 
Obtaining the necessary papers from Ran- 
goon. As to the indulgence which may 
be granted on prosecuting an appeal in a 
wrong Court, an opinion has already been 
given by this Oonrt in Tin Tin Nyo v. 
Maung Ba Saing (1) where it was held 
that the mistake of a Pleader made in good 
faith may afford sufficient cause for admit- 
ting an appeal after time, but the mistake 
must have been made in spite of the 
exercise of due care and attention. In that 
case the plaint itself disclosed that the 
Value of the suif was about Rs. 10,000 and 
in filing the appeal inthe wrong Uourt it 
seemed obvious that the Advocate could 
not be held to have exercised due care 
and attention. It was further remarked that 
the error of Counsel for respondents and 
the omission of the Divisional Judge to 
notice the error were not seen to affect the 
matterin the slightest degree. In J, N. 
Surty v. T. S. Chettyar Firm (2) this view 
was approved. 

It has been argued before me that an 
appellant who in good faith accepts the 
advice of his lawyer and iles his appeal 
in the wrong Court is entitled to the benefit 
of s. 5, Lim. Act; and reliance is placed 
on the observations of their Lordships of 
the Privy Council in Sundarabai v. Collector 
of Belgaum (3) tothe effect that the fact 
that litigants had acted on mistaken 
advice as to the law did not preclude them 
from shewing that it was owing to their 
reliance on that advice that they had not 


i (DAR 584; 77 Ind. Oas., 385; A I R 1924 Rang. 
14 


(2) 4 R 265; 98 Ind. Oas. 417; AIR 1927 Rang, 20; 
5 Bur, LJ 187. 

(3) 461 A15; 52 Ind. Cas. 897; A I R1918 P O 
1355 À B 376; (1919) M W N 254; 23 OWN 752m 
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presented the appeal to the right Oourt 
within the prescribed period of limitation; 
and that that would be sufficient causs for 
Rot presenting the appeal at the proper time. 
It is quite clear, however, that their 
Lordships were referring to the case of a 
litigant who before preferring his appeal 
had taken the advice of the Legal Remem- 
‘ brancer as to the proper Court and had 
acted on that advice, I do not think it 
would be correct to apply the remarks to 
the case before me, where it would appear 
that the appellant merely asked his Adva- 
cate to file an appeal and left it entirely 
_to him to take the necessary steps. In 
Dattatraya Sitaram v. Secretary of State 
(4) although Sundarabai v. Collector of 
Belgaum (3) was not referred to, a similar 
view was taken snd it was held that even 
if there has been carelessness on the part 
of the Pleader, a party who relying on his 
advice had filed his appeal in the wrong 
Court could not be said to have acted 
without good faith. I interpret this to 
mean that the party must shew that he 
chose the wrong Court after having con- 
sulted his lawyer as to the proper Court 
in which to file the appeal, Similarly in 
Ambika Ranjan v. Manikgunje Loan Office, 
Ltd. (5) it was held that where an appeal 
was filed in the wrong Court on the advice 
of a Pleader of some standing on whose 
word the party had good reason to rely, 
he was entitled to an extension of time. 
However I am obliged to say, with great 
respect that this dictum is hardly consonant 
with the facts of that case: for, it would 
appear that the party had not “acted on the 
advice of a Pleader;” he had merely sent all 
the papers and ccsts to the Pleader— 
presumably instructing him to appeal— 
and the Pleader had by mistake filed the 
appeal inthe wrong Qourt. It appears to 
me that when a litigant gives carte blanche 
to his lawyer to act as he thinks fit with- 
out further consulting him he must take 
full responsibility for the acts of the lawyer: 
and he cannot claim to have acted “in 
good faith” in filing the appeal unless 
the lawyer so acted: if the lawyer acted 
with complete carelessness he cannot be 
Said to have acted in good faith—that is 
with due care and attention. Where we 
are considering what is “sufficient cause” 
within the meaning of s. 5, Lim. Act, 
the good faith with which a person must 


(4) 45 B 607; 60 Ind, Oas. 744; A IR 1921 Bom. 302; 
23 Bom. L R 89, 

6) 99 Q 798; 111 Ind. Oas. 708; AIR 1928 CeL 468; 
320 WN 372. | 
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be shown to have acted will appropriately 
be taken to mean that variety which 
presupposes due care and attention rather 
than mere ““honesty,” The leading cases on 
the subject are reviewed in Surendramohan 
kay v. Mohendranath (6) where the Court 
followed the dictum of Brett, M. R. in 
Highton v. Treherne (7): 

“Iu cases where a suitor has suffered from the 
negligence or ignorance or gross want of legal 
skill of his legal adviser he has his remedy against 
thet legal adviser, and meantime the suitor must 
suffer. But where there has been a bona fide mistake 
sean such asa skilled person might make, 1 very 
much dislike the idea that the rights of the client 
should be thereby forfeited.” 


And it was held that from a review of 
the cases it would appear that there i8 no 
authority for the view that a mistake of 
a legal adviser, however gross and in- 
excusable, if bona fide acted upon by a 
litigant, would entitle him to the protection 
of s. 5, Lim. Act. It was pointed out that 
in the case in Ambika Ranjan v. Manike 
gunje Loan Office Ltd. (5), Suhrawardy, J, 
while condoning the mistake in that 
particular case refused to lay down any such 
general rule. 

Iam of the opinion that in the case. 
before me the mistake of the Advocate 
was gross and inexcusable, and not such 
as to entitle the Advocate to claim that 
he acted in good faith: and I hold, further, 
that the appellant cannot plead that he 
acted in good faith in filing the appeal on 
the erroneous advice ofa person in whose 
skill he was entitled to trust, because he 
has not shewn chat he fled the appeal in 
the Assistant District Court on the advice 
of his Advocate to file it there and not in 
the District Court. The nature of the 
mistake is such that if he had discussed the 
matter at all with his Advocate it would 
have been realized that the appeal must 
be filed in the District Court. No doubt if 
the mistake had been of a less careless 
nature the appellant might have had a good 
claim to indulgence on the ground that he 
had been misled by his lawyer in whom 
he had reason to trust. I would add that 
in my opinion the appellant has also failed 
to account satisfactorily for the six days’ 
delay in filing his appeal in the proper 
Court which remains even afier excluding 
the days spent in infructuous appeal, He 
took no adequate steps to procure the 
necessary papers from his Rangoon Advo- 
cafes without delay. He instructed his 

(6) 59 O 781; 140 Ind. Oas. 662; A I R 1932 Oal. 5895. 


36 O W N 420; Ind. Rul. (1933) Gal, 14, 
D (1878) 48 L J Ex, 167;39 L Tali; 297 WR 
245, 
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ein Advoeate on March 15, to file the 
et It should have been filed the 
next day, but nothing was done and 
appellant returned to his home that evening, 
being too ill to stay in Bassein, but not 
too ill to travel by train. This appeal 1s 
dismissed with costs; Advocate’s fees five 


gold mohurs. 


D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Appeal No. 270 of 1938 
June 10, 1938 

Din Mogammap, J. 

JOTI PARSHAD—P.aINtTirF—APPELLANT 
Versus a m 

LI—~DgreanDANT—~REsPONDE 

RATOM Ux of 1872), 8. 25—Promise to pay 
must be unequtvocal—Held, entry by debtor waa not 


ise to pay. , 
P TA order is eee alive a time-barred debt the pro- 


ise to pay must be expressed in unequivocal 
raS Üi Ind. Oas. 617 (4), relied on. 

The entry by the debtor read as follows: Lekka 
paya Raham Ali ka beta Allah Bakhsh ka Aratn 
ropaya bagi rehe lane gabant Raham Alt ke 700 
ticket 1 anna nashan angutha Rakham Ali ka: 

Held, that the entry could not be interpreted to 
connote a promise, express or implied, by the debtor 
to pay the amount to the creditor. 155 Ind, Oas, 
1074 (1), 115 Ind. Oss. 853 (2) and Mant Ram y. 
Seth Rupchand (3), explained and distinguished, 


Mr. N. C. Pandit, for the Appellant. 
Dr. Shuja-ud-Din, for the Respondent. 


Judgment. — This appeal has arisen 
-out of a suit instituted by one Joti Pare 
shad against one, Raham Ali for recovery 
-of Rs, 700 on the footing of a balance 
alleged to have been struck by the defend- 
ant in favour of the plaintiff on Septem- 
ber 2, 1936. Both the Courts below dig- 
missed the suit mainly on the ground that 
the balance in: question did not import a 
promise to pay and could not consequently 
be made a basis of the suit and ‘but for 
the balance the suit was time-barred. The 
plaintiff has appealed. Counsel for the 
appellant has urged; (1) that the entry in 
question does import a promise to pay, 
(2) that the repayment of Rs. 50 has been 
proved and this keeps the limitation alive, 
and (3) that the defendant made a state- 
ment before issues that a decree might 
be passed against him, if it was proved 
that the entry in question bore his thumb 
impression; add as the thumb impression 
has been proved to be that of the defend= 


ant, the plaintiff is entitled to a ‘decree, 


‘There is no force in any of the points 
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mentioned above. The entry in question 


reads as follows: 

Lekha paya Raham Ali ka beta Allah Baksh 
ka Arain ropiya bagi rehe lane zabani Raham Ali 
i 100 ticket 1 anna nashan angutha Raham Ali 


a, 

It is clear that this entry connot, by any 
stretch of imagination, be so interpreted 
as to connote a promise, express or im: 
plied, by the debtor to pay the amount to 
the creditor. In support of his contention 
Counsel for the appellant has relied upon 
Nihalu Ram Chela Ram v. Radhu Ram 
Hukmi Ram (1), Fateh Chand v. Ganga 
Singh (2) and Mani Ram v. Seth Rupchand 
(3) but 1 do not consider that any of these 
judgments helps him in the least. In 
Nihalu Ram Chela Ram v. Radhu Ram 
Hukmi Ram (1) a Division Bench judgment 
to which I wasa party, the words, devne kite 
which import a clear intention to pay were 
construed as a promise to pay within the 
meaning of s. 25, Contract Act, and itis 
obvious that no such words appear in thig 
entry. In Mani Ram v, Seth Rupchand (3) 
on which Fateh Chand v. Ganga Singh (2) 
is based, the acknowledgment ran in the 


following terms: 

“For the last five years he had open and current 
accounts with the deceased: the alleged indebted- 
ness does not affect hia right to apply for probate,” 
and this was considered to be a sufficient 
acknowledgment within s 19, Lim. Act. 
The acknowledgment had admittedly been 
made there before the statutory period had 


run out. The so-called acknowledgment in 


the present case is couched in different 
words and there is abundant authority in 
support of the proposition that in order 
to keep alive a time-barred debt the pro- 
mise to pay must be expressed in unequivo- 
cal terms: see Mukhi Lal Chand v. Bul 
Muhammad (4), The question of repay- 
ment of Rs. 50 cannot be reagitated before 
me on the ground that there is a concur- 
rent finding of fact against the appellant 
in this matter. Similary, the defendant's 
statement of November 18, 1936 can be of 
no avail to the plaintiff inasmuch as the 
offer if any was not accepted by the plaintiff 
in those terms, nor was the matter resolved 
into the form of an issue. Moreover, the 
statement is not couched in such clear terms 
as to amount to an offer to agree to the 
suit being decreed if the contingency en- 

(1) A I R1934 Lah, 835; 155 Ind, Oas. 1074; 16 
L 258; 37 PL R 478; 7 R L 833, 

(2) 10 L 748; 115 Ind. Oas. 853; AI R 1929 Lah. 
264; 30 P L R 226; Ind. Rul, (1929) Lah. 437. 

(3) 330 1047; 331 A165; 2NLR130; 10 OWN 
874; 4-0 GJ- - eee Se a ae 

4) AI R 1933 Lah. 209; 141 Ind. Cas, 617; 34.P 
L R 430; Ind, Ral, (1933) Lah, 155 (2). 
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visaged there happened. I accordingly 
dismiss this appeal, but make no order as 
to costs before me, 

B. Appeal dismissed. 


RANGOON HIGH COURT 
Oriminal Appeal No, 525 of 1939 
July 27, 1939 
RoBERTS, C, J. AND SPARGO, J. 
NGA KYAW WIN—APPELLANT 
vETSUS 


Toe KING—Oppositre Party 

Criminal trial—Private defence—Person seeing 
his friend being chased by another with da, strik- 
ing him, whether has right of private defence~Extent 
of —Evidence—Discrepancy—Murder—Accused charg- 
ed with murder tn course of melee found to have 
several wounds—Duty of prosecution in explaining 
suck wounds, : 

Where a person on seeing his friend being chased 
by another with a da, strikes that person he would 
certainly have a right of private defence; and 
whether or not the blow which he struck was in 
excess of that right would of course depend upon 
the circumstances, apon the amount of danger 
which his friend was in, and the measures which 
such person took to ensure his friend’s safety. [p. 
720, col, 1.] 

It is surely a discrepancy of great gravity when 
a witness, called to say that a fatal blow was 
struck and the deceased fell in consequence of it, 
is obliged to admit that on an earlier occasion he 
told the Police that the deceased fell when he ran 
into the yoke-pin of a cart. [p. 720, col. 2.) 

When a man charged with murder in the course 
of a melee is found to have number of wounds, the 
prosecution ought to be able to do more than mere- 
ly call a witness to say that the deceased swung a 
da in all directions, and then ask the Court to 
infer that that explains the accused's wounds. 
[¢bid.] 


Or. A. from the order of the Sessions Judge, 
Insein, dated June 30, 1933. 


Sir O0. deGlanville, for the Appellant. 


Mr.U Myint Thein, Govt. Advocate, for 
the King. 

Roberts, C. J.—The appellant in this 
case, one Kyaw Win, was tried at the 
Sessions Court at Insein for the murder 
of San Nyun and with him was another 
man, Chan Hla, who was tried and found 
guilty of the offence of causing hurt, con- 
trary to s. 323, I. P. O., upon the same 
San Nyun end sentenced to three months’ 
rigorous imprisonment. The occasion of 
this tragedy was a pwe which was held 
at the village of Kyungon on March 4, 
last: and, as a result of the fracas which 
took place there, San Nyun lost his life; 
Chan Hla received some comparatively 
minor injuries, which however included an 
abdominal wound which necessitated treat 
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ment in hospital for 22 days; and the 
appellant had three wounds, one on his 
right shoulder, one in the middle of his 
back and one on the right buttock, It 
is abundantly clear, from a consideration 
of the wounds which the appellant received, 
that although they were not serious in 
character he must at some time have been 
repeatedly struck from behind. The decease 
ed received eight wounds altogether, seven 
of which were comparatively slight, although 
they no doubt caused hurt, and possibly 
grievous hurt. But there was an incised 
wound in the skull, eight inches by half- 
an-inch, which cut through the skull; and 
it was necessarily. fatal, It had been 
inflicted with a da or some similar weapon, 
and it must have been directed with cone. 
siderable force against the man's head, And 
the person who inflicted it, prima facie and in 
the absence of any exception inthe I, P. O., 
or defence available to the accused, would 
be guilty of murder. And the appellant 
has been sentenced to death upon the foot- 
ing that the learned Sessions Judge was 
satisfied that he, and no other person, inflict- 
ed this particular wound. 

The accounts which were given of the 
pwe which took place and the incidents 
which occurred there were many and 
varied. But the learned Sessions Judge 
has said that he relies on P. Ws, Nos, 1, 
3, 4, 5 and 7. P. W. No. 7 gives evi- 
dence in relation to Ohan Hla, and Ohan 
Hla alone, and says he did not see Kyaw 
Win on that night. We therefore are 
reduced tofour witnesses whose evidence, 
according to the learned Sessions Judgs, is 
not only sufficient to raise a belief that the 
accused may be guilty, but is satisfactory 
evidence upon which to find that beyond all 
doubt he must be guilty. The first of those 
witnesses was Maung Kyaw Myint. He says 
that he was at the pwe, that the deceased 
was quite close to him and that San Nyun 
received information that a man named 
Nyo Gyi with other persons was at the 
pwe and creating a commotion. Maung 
Kyaw Myint says that San Nyun asked 
for Nyo Gyi to be brought to him and that 
Nyo Gyi and 14 or 15 others were brought 
to San Nyun and he asked them to behave 
themselves and not to create any disturbance: 
they promised not to be rowdy and went off . 
to the bazzar stalls at the pwe. It is 
strange that no other witness refers to 
this interview which the. deceased is 
alleged to have-had,a very few moments 
before his death, with Nyo Gyi and his 
followers, Maung Tun Shein, the deceased's 
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son, was there and says that he heard it said 
that Nyo Gyiand avout twenty-five followers 
had come to the pwe and that the deceased 
said that he could settle the matter and 
sn saying set out for the pwe stalls. But 
although the witness went with him and 
claims to have seen allthat happened, up 
to the time his father was attacked, he 
does not mention ever having seen Nyo 
Gyi or having heard his father requesting 
Nyo Gyi to behave himself, or hearing the 
latter or any of his followers promise that 
they would not berowdy. There is there» 
fore a marked discerpancy as to the circum- 
stances in which San Nyun was walking 
down the minlan, or alley, at all. 

Reverting to Maug Kyaw Myint’s 
evidence, that witness says that Chan 
Hla appeared and struck San Nyun with 
a stick. Chan Hla turned and ran among 
the carts. followed by the deceased, and 
as San Nyun came near to the appellants, 
the appellant cut San Nyun with a da. 
This, in fact, is the main account given 
by those prosecution witnesses who claim 
to be eye-witnesses of the blow which 
Kyaw Win struck. The learned Sessions 
Judge, in examining the law in relation 
to the matter, remarked in his judgment 
that, in those circumstances Kyaw Win 
would have no right of private defence. 
But, although ‘of course Kyaw . Win 
would have no right of private defence if. 
Chan Hla was attacking San Nyun, vet ifthe 
aitack were over and Chan Hla had run 
away San Nyun would have no right to 
pursue him; he might be tempted to do soin 
revenge, but in pursuing him tocut him San 
Nyun would be endeavouring to commit an 
offence against the human body within the 
meaning of the I. P. C. And accordingly 
if Kyaw Win at that juncture saw his friend 
being chased with a da, he would certainly 
have a right of private defence, whether 
or not the blow which he struck was in 
excess of that right would of course depend 
upon the circumstances, up on the 
amount of danger which his friend 
was in, and the measures which Kyaw Win 
took to ensure his friend's safety. The 
learned Sessions Judge has however fallen 
into an error in assuming from the start 
if Kyaw Win struck a blow at a man 
who was chasing Chan Hla with ada, no 
right of private defence existed.. The 
witness, Maung Kyaw Myint, with whose 
evidence I have been dealing, says ke does 
not know where Kyaw Win’s blow, or 
blows, fell. When this witness was ex- 
amined by the Police, he told the Police 
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that the deceased fell to the ground and ~ 
that he fell because he ran against the 
yokespin of a cart. He said in his cross- 
examination that San Nyun was chasing 
Ohan Hla round the yoke of a cart; and 
he also said in cross-examination that on a 
previous occasion he had made a charge 
against Kyaw Win which he had sub- 
sequently withdrawn. 

The learned Sessions Judge does not 
seem to have paid any attention to these 
facts and has gone so. far as to say that 
the discrepancies in Kyaw Myint’s evi- 
dence are not serious, But it is surely a 
discrepancy of great gravity when a witness, 
called to say that a fatal blow was struck 
and the deceased fell in consequence of 
it, is obliged to admit that on an earlier 
occasion he told the Police that the deceased 
fell when he ran into the yoke-pin of a cart, 
Moreover, the second discrepancy in his 
evidence is that he told the Police that 
Kyaw Win was actually in the cart and 
came down from it, whereas in the Sessions 
Court he says he was standing by the 
cart. By itself, it might not be an im- 
portant discrepancy, but the fact is that 
the defence story is that Kyaw Win was 
sleeping in the cart and was attacked by 
other people. What this witness therefore 
told the Police on a prior occasion is 
consistent with the story of the defence, 
although he now tells a different story. 
The third witness for the prosacution is 
Maung Ohn Kyaing and he says that San 
Nyun was struck by Ohan Hla on the 
head; he does not know whether with a 
da or a stick. He says that San Nyun 
then chased Chan Hla and Kyaw Win 
intervened and cut San Nyuao. He says 
that San Nyun fell and then, from the 
fallen position, San Nyun swung his da in 
all directions. 

Pausing there, that is the only evidence 
given by the prosecution which by any 
stretch of imagination could be held to 
show how the appellant possibly came by . 
these three injuries. But when a man 
charged with murder in the course of a 
melee is found to have three wounds, we 
think that the prosecution ought to be able 
to do more than merely calla witness to 
say that the deceased swung a dain all 
directions, and then ask us to infer that 
that explains the appellant’s wounds. In 
order to receive a wound in the right 
shoulder from a man who had fallen on 
the ground swinging his da, it would at 
least be necessary to stoop, if not to knee 
down. And with regard tothe wounds at 
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the back, we are not satisfied that the 
appellant received those and the other 
wound from a man who was swinging his 
da when he himself had been felled to 
the ground, Once having been cut by a da 
which was being wildly brandished, the 
person injured would get out of its way, 
and the prosecution have not explained 
the nature of the affray in which the 
‘appellant came to be wounded three times. 
When it comes to examining the defence 
witnesses, they have put forward some 
explanation. The next witness, Maung 
Kyaw Sein, also says that San Nyun was 
chasing Chan Hla when Kyaw Win cut hin, 
and the blow fell on the head, And the 
fifth witness for the prosecution, Maung 
Tun Shein, who is the son of the deceased 
Bays : 

“Ohan Hla rushed out and hitmy father once on 
the head, My father staggered and chased Chan 
Hla, who ran in the direction of the cart. On 


nearing the cart, Kyaw Win cut my father on the 
head witha da.” 


At this point in the evidence, the learned 
Judge seems to have stopped. There were 
Seven wounds upon the deceased, and there 
was an incised flap wound on the right side 
of the head, the wound No. 2 accord- 
ing to the Sub- Assistant Surgeon, Yandoon: 
this it is said, was not only not likely in 
the ordinary course of nature to cause 
death, but taken in conjunction with all the 
other injuries, including No. 5, an incised 
flap wound on the back of the head, and 
No. 8, an incised wound on the left shoulder 
blade, was quite insufficient to cause death. 
But the learned Judge, who has heard these 
witnesses give their evidence, has arrived 
at the conclusion that this particular blow 
which Kyaw Win was seen to deliver at a 
time when he undoubtedly had a right of 
private defence, must have been wound 
No. 1, an incised wound measuring eight 
inches long, cutting through the skull. 
There is no sort of justification, to my 
mind, for that conclusion. All we know is 
that the deceased received a number of 
blows, and, putting it at its highest, if the 
prosecution evidence be true, Kyaw Win 
cut once at the deceased with a da which 
he had in his hand; ifin so doing he ine 
flicted any one of the lesser injuries, or 
indeed more than one of the lesser injuries, 
which contributed in no way towards the 
death, he was doing something which ac- 
cording to the prosecution's own story, was 
at the time no more than an exercise of the 
right of private defence in defence of Chan 
Hla who was being chased by the deceased 
with a da. 
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The learned Judge’ examined in some 
detail the evidence of the other witnesses 
for the prosecution and he came to the con- 
clusion that it was in many respects 
unsatisfactory, Wehave heard Sir Oscar 
deGlanville on some of those points, and 
we are satisfied that other prosecution wite 
nesses, told a story which no one could 
accept. One witness said that he heard the 
commoticn at the stabbing and that when 
he got to the scene he found both Chan 
Hla and the present appellant stooping 
over the deceased and cutting him with 
knives : this is obviously an embroidered 
story, and this kind of evidence cannot be 
taken into consideration in order to fix the 
guilt upon the appellant. The defence 
in this case is a quite clear one, It is said 
that Chan Hla and Kyaw Win were fairly 
near together: Kyaw Win was asleep in 
tke cart, and Chan Hla was sitting on one 
of the shafts. And the deceased and a 
number of his friends came forward and 
suddenly attacked them. If that story had 
no explanation behind it, it would be a 
strange story ; but, it is by no means cers 
tain that in fact the deceased was not 
seeking out at that stage a gathering of 
men, whom he believed to be NyoGyi and 
his party, and with whom -he desired to ree 
monstrate or interfere. At all events, the 
defence witnesses say that when San Nyun 
and his friends arrived they made an attack 
and, although it is now established that 
Ohan Hla inflicted wounds upon the de» 
ceased for which he has been sentenced to 
imprisonment, itis by no means clear that 
the defence story is not true, in the sense 
that Kyaw Win, the appellant, may very 
well have been sleeping in the cart and may 
very well have been cut at by some one 
when he stood up: that he received these 
three wounds from some source cannot be 
denied, and we cannot know, unless the 
defence story is true, how he came to 
receive them. 

The evidence was very contradictory, and 
the full story was really not obtained from 
the witnesses. For example, no attempt 
was made to clear up the entirely contra- 
dictory account of what happened when a 
report was made to San Nyun about Nyo 
Gyi’s arrival: whether he ever saw Nyo 
Gyi or not. And again, in respect of the 
weapons which were carried, we are en- 
tirely uncertain as to how many persons 
did have das on that night; two were pick- 
ed up subsequently, and one of those das, 
it appears clearly from the evidence, ig 
that of the deceased. Indeed, the deceased's 
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Own grand-nephew, Maung Ohn Kywe, 
identified it by its chip blade. We shall 
never know whether other persons besides 
Kyaw Win may not have had a da and used 
it upon the deceased on that night. All 
that can be said, accepting the prosecution 
story as true, is that it has been proved 
that Chan Hla was chased by San Nyun 
and that Kyaw Win cut San Nyun as he 
Came nearhim. Those are the words of 
the learned Judge himself, upon which 
he has convicted the appellant for murder. 
But the cut which Kyaw Win delivered 
has not been proved to be the fatal cut, 
and it was delivered in circumstances in 
which he undoubtedly had a right of private 
defence according to the prosecution. 
Since it may have been one of the lesser 
cuts that he delivered when he had that 
right of private defence, in our opinion, 
there is no evidence that he exceeded that 
right; and this being so,the result of the 
case, which was not satisfactorily tried 
and in respect of which the law was not 
fully appreciated, must be thatthe con- 
viction and the sentence of death passed 
upon the appellant are quashed; he will be 
ordered to be set at liberty. 

Spargo, J.—I agree that we have not 
been placed in possession of all the facts 
concerning the transaction in which San 
Nyun was fatally injured. The learned 
Sessions Judge said in his judgment : 

“There is no mention that San Nyun inflicted any 
injuries on the two accused and yet the accused were 
found with da cuts. The defence story that San 
Nyun's party came round and cut the accused as 
well as San Nyun himself is unacceptable, Obviously 
the wounds on the accused were caused by the de- 
ceased. The prosecution witnesses either did not 
see. any further assaults after the meeting between 
San Nyun and Kyaw Win, because they ran away, 
or else they have suppressed a good deal of the evi- 
dence. Apparently agood many blows were ex« 
changed between the deceased and the accused Kyaw 


Win and Ohan Hla before the former was finally 
felled to the ground.” 


Itis thus clear that the learned Sessions 
Judge saw reason to doubt the accuracy 
of the prosecution story, because he himself 
Bays that he could not explain certain ase 
pects of the case except on the supposi- 
tion that the witnesess either did not seea 
good deal of what happened or else that 
they had suppressed a good deal of the 
evidence. Even if the mainstory of the 
prosecution were accepted however, it is 
quite clear that no conviction for murder 
can be sustained, or indeed, for any offence. 
I agree that the conviction must be set 
ae and that the appellant must be acquit- 
ted. : 
“Be Conviction set aside. 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 671 of 193 
September 4,1939 - > 
SOMAYYA, J. 
In re RAMAS WAMI CHETTIAR— 
PRTITIONER 

Madras Agriculturists’ Relief Act (IV of 1938); 
8. 8, Hzplanation—-Renewing debt or including it tn 
fresh document must be by the same debtor—B 
taking over debt due by A and executing document 
—Ezxplanation does not apply. l 

Meaning of the Explanation is that where the 
debtor merely renews the debt or includes in a 
fresh documemt the sum due under the old docu- 
ment, the scaling down provigion applies, , 

Where B takes over a debt due by A the docu- 
ment executed by him in favour ofthe creditor is 
not a “fresh document " so far as hbe is concerned, 
He is executing a document for the first time. The 
old debt is extinguished and new debt anda new 
debtor comes into existence. B cannot consequently 
claim relief under the Explanation to 8,8. 


O. R. P. from an order of the District 
Munsif, Karur, dated September 13, 1938. 


Mr. C. A. Seshagiri Sastri, for. .the 
Petitioner, 


Order.—There was a mortgage decree 
against a third party and before the sale 
of the hypotheca, the petitioner’s father 
and some others purchased the property. 
mortgaged, They then executed the suit 
promissory note in satisfaction of the 
mortgage decree. The petitioner claimed 
relief under the Explanation to s. 8 of 
Madras Act,1V of 1938. The lower Court. 
Tejected his petition and this civil revision 
petition is filed against the said order. 
The question is whether the case comes 
within the Explanation tos. 8. 

The Explanation runs thus: “Where a 
debt is renewed or included in a fresh 
document in favour of the same creditor,” 
the Explanation speaks first of a renewal 
which is obviously by the same debtor. 
Then come the words “or included in a 
fresh document.” This is obviously to pros 
vide for a case where a debtor instead of 
merely executing a new document for the 
exact sum owing under the previous one, 
takes a fresh loan, and executes the docu- 
ment both for the sum due under the ori- 
ginal document and for the sum taken at 
the time’ of the new document. The juxta- 
position of the words “renewed”—“‘inclus 
ded in a fresh document” leaves no room 
for doubt. Inclusion ina fresh document 
must be obviously by the same debtor. In 
a case where B takes over a debt due by A 
the document executed by him is not a 
“fresh document” so far as he is concerned, 
He is executing a document for the first 
time. The old debt is extinguished and 
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new debt and a new debtor comes into 
existence. Advantage is sought to be taken 
of the absence of tbe words ‘by the same 
debtor,” but obvious meaning of the Expl- 
anation is that where the debtor merely 
renews the debt or includes in a fresh doc- 
ument the sum due under the old document, 
the scaling down provision applies. This 
revision petition is dismissed. 


N.-D. Petition dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 46 of 1938 
April 4, 1938 
Davis, J.O. AND LOBO, J. 
JETHANAND AND OTHERS —APPLICANTS 
versus 
SHIKARPUR MUNICIPALITY— 
OPPONENT 

Criminal Procedure Code (Act V of 1898), ss. 135, 
141— Purpose of s3. 1385—Order under s. 141 must be 
reasoned one— Persons choosing tobe heard by jury 
—Failure of jury to function — Further inquiry is 
not necessary if there ia material for passing reason- 
able order under s. 141 — Failure of jury to try case 
through no fault of persons choosing jury trial— 
If can claim that their case should be heard as sum- 
mons case under 3. 137 (1)—Magistrate however should 
give them opportunity to state their case briefly. 

The purpose of s. 135, Criminal P. O. is clear. The 
persons against whom conditional order has been 
passed under s. 133 must either ébey the order or 
show cause why the order should not have been made. 
They can be heard once in their defence, but they 
cannot be heard twice. [p. 724, col. 1.] 

In s. 141, Criminal P. O., the word “discretion” is 
used in relation to the extension of time within which 
the jury isto give their verdict. It is notused in 
relation to the order passed by the Magistrate. The 
Magistrate has a discretion under s. 141 as tothe 
order he should pass and that discretion means a 
judicial discretion, The Magistrate cannot under 
that section pass an arbitrary or capricious or 
whimsical order. The order passed must be a reason- 
ed order. Where the persons agaimst whom an 
order under s. 133 is passed have chosen to be heard 
by a jury, on failure of the jury to function, the 
Magistrate is not required to hold a further inquiry 
if he has before him material upon which he can pass 
a reagonable order under g. 141. [p. 725, cols, 1 & 2,] 

Where persons have in good faith chosen a trial by 
jury, and through no fault oftheir own, theirchosen 
tribunal fails to hear and try their case, they cannot 
claim, then, that they are entitled that their case 
should be heard by the Magistrate as a summons case 
under s. 137 (1) but the Magistrate would clearly 
desire in such circumstances that they should be 
given an opportunity briefly to state their oase. 
[p. 725, col. 2.) j ; 

Or. Ref. by the First Additional Ses- 


asions Judge, Sukkur. 


"Mr, P.S. Shahani, for the Applicants. 
. Mr. .Partabrat D. Punwani, Advocate- 


=General, for the Crown. 
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Davis, J. C.—This is a referenceto us 
by the learned First Additional Sessions 
Judge of Sukkur in which he recome 
mends that an order dated November 23, 
1937 passed by the Sub-Divisional Magis- 
trate of Shikarpur under s. 141, Oriminal 
P.O. should be set aside, because the 
persons against whom the order was direct- 
ed had not a proper opportunity of being 
heard. 

It appears that there was some trouble 
between the Municipality of Shikarpur 
and certain fruit and vegetable dealers 
in the town. Theold Wadhu Market was 
shifted to a building that had been used 
as a Municipal office. But the applicants, 
the fruit and vegetable dealers, did not 
go to this new market in this old Municipal 
office. They however went to a place 
known as Taj Bazar. On April 6, 1937 
the Chief Officer of the Municipality filed 
complaints against them under s. 172, 
Municipal Act, on the ground that they had 
opened a fruit market without a license, 
and on April 9, 1937 the Ohief Officer of the 
Municipality made an application to the 
Sub-Divisional Magistrate, Shikarpur 
under s. 133, Criminal P. C. alleging that 
the applicants had opened a fruit and 
vegetable market in a place that had 
been used asa cartestand and which was 
full of cowdung, that it was also in the 
immediate neighbourhood of a hollow full 
of stagnant sullage water and a grave-yard 
called Amin Shah Mukam and praying that 
as the conduct of this trade at this place 
was injurious tothe public health and 
was a nuisance, the applicants should be 
prohibited from carrying on their trade 
of fruit and vegetable selling at this 
place. Olearly the application of the Ohief 
Officer contained allegations which brought 
it under para. 3 of s. 133 (1), Oriminal P. O. 
and on that same day the Magistrate pass- 
ed an order directing the applicants to 
cease from carryingon their trade at 
that place in future.. But the learned 
Magistrate in his haste made this order 
an absolute order. Section 133 (1) however 
requires that the order made in the first 
instance should bea conditional order, 
and on April 10, 1937, the learned Magis- 
trate varied his absolute order and 
made it conditional giving the applicants 
the option either of ceasing from carrying 
on their trade at that place or appearing 
before him toshow cause, and on April 12, 
1937; the applicants put in a written state. 
ment which showed thateven then they 
wanted twothings instead of one. They 
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wanted to show cause against the order and 
at the same time they. wanted the appoint- 
ment of a jury. But s. 335, Criminal E. O. 
gives persons against whom conditional 
orders have been passed under s. 133, 
Oriminal P, C. three alternatives : they 
may carry out the order or they may appear 
and show cause against the order, or they 
may apply tothe Magistrate to appoint a 
jury to try whether the order is reazonable 
or proper,that isto say, they have the 
choice of obedience to the order, or the 
choice of being heard by one tribunal 
but not by two; they have a choice of 
being heard by a Magistrateor they have 
the choice of being heard by a jury. The 
purpose of the eection is clear. They 
must either obey the order, or show cause 
why the order should not have been made. 
They can be heard once in their defence, 
but they cannot be heard twice, as was 
the desire of the applicants in this case. 
The Magistrate however treated the ap- 
plication as an application by the appli- 
cants to appoint a jury, and on April 14, 
1937, the applicants apparently acquiesced 
inthis view and putin an application for 
the appointment of a jury and the Sub- 
Divisional Magistrate appointed a jury 
of seven persons with instructiong to return 
their verdict on or before May 1, 1937. 
Thereafter the time by which the verdict 
of the jury should be given was extended, 
and, indeed, the diary of the case shows 
that from April toSeptember a jury was 
engaged or purported to be engaged in 
hearing the applicants’ case, but the pro- 
ceedings wereinfructucus. | A 

Indeed; on June30, the Magistrate dege 
pairing of getting the jury first nominate 
ed together disbanded the jury and appointe 
ed a fresh one, this time consisting of 
five persons. Thereafter, the Magistrate 
changed one of his nominees for another 
as that one could not act. The applicants 
protested against this fresh appointment 
as the person appointed was a past servant 
of the Municipality, which was a party to 
the dispute. They protested against the 
appointment ofthe foreman as well ag 
another member of thejury for much the 
same reason, But the learned Magistrate 
dealt with their protestin a careful and 
reasoned order and showed how the appoint- 
ments were free from objection and he 
directed the jury to proceed with their 
work, buton September 4, the foreman 
of the Jury asked the Sub-Divisiona] Magise 
trate to compensate thejury for their loss 

of time and for their trouble, He also 
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asked that the parties should deposit costs 
The matter was delayed for various reasons 
until November 15, when the Magistrate . 
returned the papers tothe foreman of the 
jury for his report, but when on Novem- 
ber 23, 1937, the foreman of the jury 
returned the papers with their report, the 
report was merely that the jurors could not 
be got together and that the applicants 
were doing their best to see that the 
matter was not dealt with by thejury. On 
the same day, November 23, 1937, the 
learned Magistrate passed an order, which 
is the subject of this reference in which he 
said that it was clear that the applicants 
had deliberately prevented the functioning 
of the jury, that they did so because 
they realized the weakness of their case 
and he made the conditional order abs 
solute, 

Now, the learned Sessions Judge who has 
referred this case tous has dealt with the 
case very carefully and at length, and he 
is of the opinion that the record does not 
show that the applicants were to blame 
for failure of the jury to function. Indeed, 
he is satisfied that the blame lies on the 
other party and that the Magistrate, instead 
of coming tothe conclusion that it was 
the applicants who neglected or prevented. 
the appointment of a jury, a case coming- 
under the first alternative ins. 141;Oriminal 
P,G.* should have come to the conclusion 
that the jury failed to return their 
verdict through no fault of the applicants, 
a case coming under the second alterna’ 
tive ins. 141, Criminal P. ©, Therefore 
relying upon certain rulings; he is of the- 
opinion that the only proper course is for 
the order of the Sub-Divisional Magistrate’ 
to be set aside and for the case to be 
sent back, so that the applicants may show: 
cause under 8. 137 (1), as if in the first 
instance they had not made their choice of 
the trial of their case by jury, but had 
asked that it should be tried by a Magise 
trate. The learned Judge indeed re- 
cognizes the distinction that must exist 
between a case where the applicants have. 
not asked fora jury at all but have 
appeared to show cause, when a Magistrate 
would hear the case under s. 137 (1) and a 
ease where the applicants have asked for 
a jury butthe jury have failed to func 
tion, when the applicants cannot be cone 
sidered entirely in the same position as 
applicants who have not asked for the 
jury atall and are therefore entitled to 
show cause under s 137 (1). Yet to 
avoid confusion, and bearing in mind 
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certain rulings of High Oourts which state 
‘that the order under s. 141, Criminal P. O. 
must be a judicial order, which implies 
that there must be some inquiry, he 
thinks confusicn will be avoided if 
directions to the Magistrate are precise and 
an order that the case should be heard as a 
summons case under s, 137 /1), Oriminal 
P. O. has this virtue of precision. Now 
s. 141, Criminal P. O. reads as fol- 
lows : 


“If the applicant, by neglect or otherwise, prevents 
the appointment of the jury, or if from any cause 
the jury appointed do not return their verdict 
withinthe time fixed or within such further time 
as the Magistrate may in his discretion allow, the 

‘Magistrate may pass such order ashe thinks fit 
and such order shall be executed in the manner 
provided by s. 140.” 


Now, weobservein this section, it does 
not say that “the Magistrate may after such 
inquiry ashethinks fit pass such order 
as he thinks fit’: it says merely that “the 
‘Magistrate may pass such order as he 
thinks ft.” A Magistrate however realize 
ing the responsibility which rests upon 
him, will not pass any order under this 
section unless he is- satisfied on materials 
before him, either from the evidence 
recorded under s. 133 (1), or from the Police 
report, or from other information, or from 
Visiting the site, that theorder he proposes 
to passis @ proper order. There is never- 
theless, nothing in the section, so far as 
we can 8ee, which can require a Magistrate, 
after a jury. hes failed to function, to 
hold a further inquiry, if he has before 
him material upon which he can pass a 
reasonable order under s, 141, Oriminal 
P,O 


Although the learned Judge in his letter 
ot reference refers to cases in which High 
Courts have held that s. 141, Criminal P. C., 
contemplates an inquiry before an order 
is passed under that section and the 
learned Advocate in this Court has stressed 
the fact that as a Magistrate under s. 141, 
Oriminal P. O., has discretion to pass an 
order, that discretion must be judicially 
exercised, we may point out that in s. 141, 
Oriminal P. O., the word “discretion” is 
used in relation to the extension of time 
within which the jury is to give their 
verdict. It is not used in relation to the 
order passed by the Magistrate, It is clear 
however that as the words “the Magistrate 
may pass such order as he thinks fit” are 
used, it means of course that the Magistrate 
has a discretion as to the order he should 
paes ard that discretion means a judicial 
- diecretion, The Magistrate cannot under 
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that section pass an arbitrary or capricious 
or whimsical order, but instead of applying 
to that order, what we may call the test 
of inquiry, it would perhaps be better'to 
apply the test of reason. The order passed 
by the Magistrate under s. 141, Criminal 
P. O. must be a reasoned order. It must 
be such an order as the Court in appeal 
can uphold, allowing, of course, for the fact 
that orders under this Chapter, as under 
Ohap. X, are only quasi-judicial orders 
and that the Magistrate on the spot is the 
better Judge of facts than are Judges some 
hundreds of miles away. 

But in order that an order may be a 
reasoned order, it is clear that it must be 
based upon information upon which the 
Magistrate can rely, and that information, 
of course, Can only come to the Magistrate 
from materials before him on the record 
oras & result of any personal inquiry he 
may have made by visting the spot. But 
we do not think it can be said without 
exception that once the jury have failed to 
function, the Magistrate is compelled to 
conduct some inquiry before he can pass 
an order under s. 141, Criminal P,O. It 
may be that he has already.upon the record 
sufficient material which he thinks justifies 
his making a conditional order absolute, 
more particularly when the applicants have 
chosen the tribunal of a jury and have 
by neglect or otherwise prevented its 
appiontment. Taking however, the view 
that the purpose of these sections in 
Obap. X, is to give those against whom 
an order is passed an opportunity of having 
their case tried by either one or other of 
two tribunals, and when they themselves 
have prevented by neglect or otherwise the 
functioning of the tribunal of the jury 
which they themselves have chosen, they 
can have no possible right to complain if 
no further opportunity is given them to be 
heard. The case is however somewhat 
different when having in good faith chosen 
atrial by jury, through no fault of their 
own, their chosen tribunal fails to hear 
and try their case. They have not then 
had the opportunity of having their case 
heard by any one tribunal atal. They 
cannot have their case heard by the Magis- 
trate because they have not chosen the 
Magistrate. They cannot have their case 
tried by the jury because the jury have 
not functioned through no fault of theirs. 
Yet we do not think that having made 
their choice they can fairly ask to go 
back to the place from where they started 
before they made their choice. They cannot 
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Claim, then, they are entitled that their 
Case should be heard by the Magistrate as 
‘asummons case under s. 137 (1), but we 
think that the Magistrate would clearly 
desire in such circumstances that they 
should be given an opportunity briefly to 
state their case, if not to state it with all 
the advantages which s. 137 (1) confers, 
yet an opportunity briefly to state their 
case, for the tribunal chosen by them to 
function has failed to function through no 
fault of theirs and therefore the purpose of 
these sections, that their case should be 
heard by one tribunal, has been frustrated 
through no fault of theirs. 

We think therefore that under such cir- 
‘cumstances a Magistrate would give them 
this opportunity and this compensation, 
though it may be said that strictly under 
the provisions of s. 141, Criminal P, O. they 
are not entitled to it. For, on reading s. 141, 
Oriminal P.O. it appears to us that the 
Legislature had made no distinction bete 
ween the first case therein set out when 
the appointment of a jury is prevented by 
the applicant, and the second case when the 
jury appointed donot return their verdict 
from any other cause. In each cage the 
Magistrate may pass such orders as he 
thinks fit, but a Magistrate ordinarily 
would not think that the procedure suitable 
for a case where the applicants have deli- 
berately defaulted is suitable to a case 
where the applicants are not to blame. 
Looking at the diary in this case we cannot 
say that the applicants are to blame in the 
manner that the learned Magistrate has 
said they are, and ifthe learned Magistrate 
in this cage had only written what we might 
call a reasoned crder, it might not have 
been necessary for us to interfere because 
he might have set out briefly the reasons 
upon which he based his conclusions and 
his order. But the order ae it comes before 
us, though in the form of ‘whereas’ followed 
by ‘whereas’ and ‘take notice’ and so on, 
nevertheless is not a reasoned order, It 
contains a mere statement of certain facts 
which on important points, when reference 
is made to the diary and tothe order of 
reference of the learned Judge, appears 
incorrect, 

- We think therefore that the proper order 
in this case would not be precisely as the 
learned Sessions Judge suggests, namely 
that the case should be sent back to the 
Sub-Divisional Magistrate, so that he 
should hear the case as a summons case 
in the same manner as if the applicants 
had not chosen the tribunal of a jury 
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which failed them, but it should be sent 
back .{o the learned Magistrate so that. he 
can give the applicants a reasonable 
opportunity of stating their case briefly 
for his-consideration. This does not necese 
sarily- require that the Magistrate should 
hold a formal inquiry in which the appli- 
cants have the opportunity of crcss-examin- 
ing the witnesses at length or further 
opportunity for delay. It would suffice, 
for instance, if the Magistrate gives the 
applicants a reasonable opportunity of 
stating tbeir case in writing, and if he 
himself visits the site, preferably in the 
company of the parties concerned, for we 
must bear in mind that under provisions 
of this chapter as under the provisions 
of Ohap. VIII, the Magistrates exercise 
quasi-judicial powers. They are orders 
partly of an executive nature, and Courts 
of Appeal and revision, sitting some 
hundreds of miles from the scene of the 
dispute, must be careful not to impose 
upon the Magistrates a procedure and 
opinions which may be in the circum- 
stances unjustified and against the public 
interest and against the prompt disposal 
of disputes which the Ohapter contemplates. 
We therefore set aside the order of the 
Sub-Divisional Magistrate and send the 
case back again to the District Magistrate, 
who will send the case to the Sub-Divisional 
Magistrate, who will dispose of this case 
according to law, as above interpreted. 


B. Order set aside, | 


BOMBAY HIGH COURT 
Letters Patent Appeal No, 21 of 1938 
July 28, 1939 
WASEOODEW AND INDABNARAYEN, JJ., . 
EBRAHIM SHERKHAN PATHAN 
—PLAINTIFF—APPRLLANT 
versus 
HAJRATKHAN MOHIDDINKHAN— 
DEFENDANT— RESPONDENT. 

Civil Procedure Oode (Act V of 1908), O0. XXXIII ji: 
r. 5(e)—Suit for share on partition in assets of 
partnership business—Subject-matter of suit—Appel- 
lant assigning his interestor part in entire asseta of 
partnership, to third party to finance litigation—His 
act comes within r. 5 (e\—Interest acquired, must be 
subsisting —Appeal —Letters patent~—Points not 
raised before Single Judge cannot be taken, 

The subject-matter in a suit or appeal, in 
which a share is claimed on partition in the assets 
of a partnership business carried on by the deceas- 
ed ancestor of an appellant and his other partners, 
would consist of the entire aseets of the partnership 
in which an aliquot ehare is claimed for until 
partition his interest is inchoate and unascertained. 
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If. by agreement the appellant- has assigned his 
interest: or part thereof in the entire assets to 4 
‘third party to finance the litigation at any stage of 
the proceedings or-even before the suit, his act 
comes within the ambit of the r. 5 (e) of O. XXXIII, 
Civil] P. O., and. he cannot claim exemption onthe 
ground that he has reduced his claim to the un- 
assigned share inthe property. 

-- Under cel. (e) of r. 5, the agreement must not only 
be an agreement with reference to the subject- 
matter of the appeal but it must also be an agree- 
ment under which any other person ‘has obtained’ 
an interest in such subject-matter. In other words, 
the interest acquired must be subsisting and the 
agreement operative and not rescinded and the claim 
thereunder not renounced. 152 Ind. Oas. 417 (l)and 
Hanifi Bat v. Haji Siddick (2), relied on. 

In an appeal under the Letters: Patent the ap- 
pellant is not entitled to be heard on points which 
had not been raised before the Judge from whose 
judgment the appeal has been preferred. 152 Tnd., 
Cag. 1031 (3) and 163 Ind. Cas, 305 (4), relied on. 


pr P. A. from the decision of Divatia, J., 
in Oivil Application No, 1050 of 1937. 


` Messrs. D. A. Tulzapurkar and S. A.Kher, 
for the Appellant. 


Mr. S. G. Patwardhan, for Respondent 3. 


_Wassoodew, J.—This is a Letters 
Patent appeal from a decision of Divatia, J. 
The facts material for the purpose of this 
appeal are briefly these: The appellant was 
defendant No. 5 in a suit of 1924 which was 
instituted by one Abdul Aziz to recover pos- 
session by partition of his share in the assets 
of a partnership business which he maintain- 


ed was a business in which one of the partners, 


was his deceased father through whom he 
claimed, It was alleged that the partner- 
ship had already been dissolved and that 
. its entire assets had comeinto the hands of 
defendant No.1 in the suit, namely, Haji 
Hajaratkhan, The trial Court dismissed 
the claim cn various grounds, particularly 
on the ground that the plaintiff's father was 
not interested in the partnership business. 
An appeal was taken to this Court by the 
plaintiff Abdul Aziz against that order. 
But after the appeal was filed Abdul Aziz 
appliéd for withdrawing from the appeal. 
Before that application was granted, one 
Manjrekar, claiming to be an assignee 
under an agreement dated September 10, 
1931, from the said Abdul Aziz and respons 
dent-defendant No. 5, of a specific share in 
the subject-matter of the suit, applied for 
permission to continue the appeal. That 
permission was granted, and Manjrekar was 
brought on the record as an appellant in 
addition to Abdul Aziz. The latter's 
application for -withdrawa] was thereafter 
allowed. i i 
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After some time Manjrekar himself 
applied for withdrawal from the appeal, If 
that withdrawal wara permitted there would 
be no person competent to prosecute it. 
Consequently, defendant No. 5, Ebrahim 
Sherkhan, Manjrekar’s other assignor, who 
is now the appellant, applied for permission 
tə be transposed as appellant. That per- 
mission was granted, and upon his applica- 
tion for permission to prosecute the appeal 
informa pauperis an inquiry was ordered 
through the Court below as to his pauperism, 
The trial Oourt reported that the appellant 
was a pauper; and when that report was 
being considered in this Court, upon objec- 
tion taken by defendant No. 1 respondent 
that, in view of the assignment of the appel- 
lant's interest in the subject-matter of the 
appeal, the application for permission to 
appeal in forma pauperis was not competent 
under O. XXXIIL r. 5 (e), Oivil P. C. 
Divatia J., refused leave to appeal as a 
pauper. The appellant was given two 
months’ time to pay the requisite court-fees. 
Against that order defendant No. 5 has 
now filed this Letters Patent appeal. 

The principal contention of the appellant 
is that the objection of the opponent, rese 
pondent No. 1, could not be sustained 
inasmuch as the prohibition under 
O. XXXIII, r. 5 (e), Civil P. ©., applies to a 
subsisting agreement and the assisgnment 
in question could not be regarded as 
subsisting at the date of the application 
owing to the conduct of the assignee in the 
appeal and that at any rate the assignment 
did not not affect the claim in the appeal. 
That is not a pure question of Jaw and in- 
volves ascertainment of facts, It is material 
toobserve that the question was not raised in 
that form before Divatia, J. Prima facie, the 
provisions of O. XXXII, r. 5(e) are designed 
to apply to a transaction between the ap- 
pellant and a third party of a champertous 
character entered into at some stage of the 
proceedings or even before the proceedings 
in order that ths appellant may be able to 
prosecute the appeal with the financial or 
other assistance from the assignee or. the 
party with whom the agreement is made. 
The clause in question reads thus: 

“The Court shall reject an application for permis- 
gion to sue as & pauper: 

(e) Where he has entered into any agreement with 
reference to the subject-matter of the proposed suit 
under which any other person has obtained an 
interest in such subject-matter.” | j 

The reason of the rule is obvious, The 
benefit of the exemption granted to the 
pauper appellant could not be allowed to 


be reaped by the assignee who is able to 
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pay the Govt. fees. The argument 
of the learned Advocate on behalf of the ap- 
pellant is of a two-fold character. Itis said. 
firstly, that in view ofthe appellant’s claim 
in this appeal, which does not embrace his 
full aliquot share in the subject-matter of 
the suit but is restricted to a part of his 
legal share which remains wnaffected by 
the assignment to Manjrekar, the objection 
in cl. (e) of r. 5 cannot apply to him; and 
that alternatively the interest under the 
agreement had been renounced by neces- 
sary implication at the date of the applicas 
tion by the assignee by withdrawing from 
the appeal. 

_ Itseems to me that the subject-matter 
In a suit or appeal, in which a share is 
Claimed on partition in the assets of a part- 
nership business carried on by the deceased 
ancestor of an appellant and his other 
partners, would consist of the entire assets 
of the partnership in which an aliquot share 
is claimed, for until partition bis interest is 
inchoate and unascertained. A party claim- 
ing such interest is unable to predicate with 
certainty the identical property either im- 
movable or movable that would be allotted 
to him upon the eventual determination cf 
his interest in the common property. The 
subject-matter of the appeal, in my opinion 
is one thing and the value of a party's claim 
in that subject-matter is entirely another 
thing, and that claim cannot be regarded as 
the subject-matter of the suit merely bee 
cause he is liable to pay an ad valorem duty 
assessed on the market value of the claim. 
I am therefore of the opinion that if by 
agreement the appellant has assigned his 
interest or part thereof in the entire assets 
to a third party to finance the litigation at 
any stage of the proceedings or even before 
the suit, his act comes within the ambit of 
the rule, and he cannot claim exemption on 
the ground that he has reduced his claim to 
the unassigned share in the property. 

‘Upon thefalternative ground of argument 
that the agreement or assignment is no 
longer subsisting, it appears that Manjrekar 
was a party to these proceedings, but owing 
to the failure of the appellant to pay bhatta 
his name was dropped, It is therefore not 
possible to say what Manjrekar has to say 
in the matter, As I read cl, (e) of r. 5, the 
agreement must not only be an agreement 
with-reference tothe subject-matter of the 
appeal but it must also be an agreement 
under which any other person ‘has obtained’ 
an interest in such subject-matter, In 
other words, the interest acquired must be 
subsisting and the agreement operative and 
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not rescinded and the claim thereunder not 
renounced, In Asa Ram v, Genda (1) the 
Court was considering the effect of -a 
transferee’s statement that he had. given 
up his rights under the transfer deed or 
assignment, and it held that that agreement 
did not stand in the way. of the plaintiff 
being allowed to sue asa pauper, inasmuch 
asthe agreement in question was no longer 
subsisting or effective at the time when the 
application was made. With respect I 
agree with that view and also a similar view 
expressed in Hanfit Bai v. Haji Siddick 
(2). The latter was a case decided under 
the provisions of s. 407 (d), Civil P. O. 
of 1882. It is clear to me that if the 
agreement js not subsisting or is ineffectual 
to sustain a claim to the subject-matter of 
the appeal the ratio of the prohibition 
ceases, for, in that event, it could not be 
said that theassignee has any interest in 
the payment of the court-fees even on a 
part of the subject-matter of the appeal 
which the appellant could have claimed but 
for the assignment. 

1 notice that in the affidavit filed it is 
not stated that Manjrekar has renounced 
his interest under the assigoament by with- 
drawing fromthe appeal or that the assign- 
ment was rescinded. When explaining the 
fact that he had withdrawn from the aps 
peal it was expressly suggested by the ape 
pellant that Manjrekar had colluded with 
respondent No. lin the said appeal. The 
effect of that statement of ithe appellant is 
that there was bargaining by Manjrekar 
With the opponent. Perhaps Manjrekar 
thought it a bad economic proposition to 
continue the appeal or preferred a settlement 
with his opponent. In the circumstances 
stated before us, it is difficult to Lold that 
Manjrekar's conduct is tantamount to a 
rescission of theagreement or abandonment 
of his claim. The material terms of the 
agreement are these: 

“We willhand over into your possession without 
demur or without entailing expenses to you a one- 
third share out of the said property either as a 
result of the High Court appeal or a mutual compro- 
mise. . . Ifyou desire you should join as a party 
inthe High Oourt appeal We consent to your 
doing soand we will give such a consent in the 
High Oourt.” 

Manjrekar himself has not come forward 
to disclaim any interest in the subject-matter 
of the assignment. Assuming that his 
withdrawal would have the effect of 
dismissal of his claim in appeal, it could 


(1) 10 Luck, 265; 152 Ind. Cas, 417; AIR 1935 
Oudh 20; 11 O W N 1356; 7R O 218, 
(2) 30 M 547; 17M L J 447, 
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not be said that he would thereby be dis» 
entitled underthe terms of bis assignment 
‘from recovering his share in the assets from 
the appellant in the event of the latter’s 
‘success. The question whether the claim 
arising under the assignment has been 
renounced or that the agreement is not 
subsisting is one of fact and upon the 
affidavit itis difficult to sustain the plea 
now put forward on the appellant’s behalf. 
Moreover, it is to be noticed that that plea 
was Dot raised before Divatia,J. In two cases 
this Court has recently held that in an 
appeal under the Letters Patent the appel- 
lant is not entitled to be heard on points 
which had not been raised beforethe Judge 
from whose judgment the appeal has been 
preferred: see Shripad v, Shivram (3) and 
Sattappa v. Mahomedsaheb (4). As has been 
pointed out by Broomfield, J., in the latter 
case that practice is a salutary one and there 
is no reason to depart from it. That would 
serve as an additional ground for rejecting 
this appeal. We therefore maintain the 
order appealed from and dismiss the appeal 
with costs. We think that we should extend 
the time for payment of the court-fees by 
two months from this date on the clear 
understanding that no further extension 
will be granted to the appellant. 


D. Appeal disimissed. 
3 


) 36 Bom, LR 1052; 152 Ind, Oas, 1031;A I R 
1934 Bom. 466; 7 R B 203. 
(4) 38 Bom, L R 221; 163 Ind, Oas. 305; A I R 1936 
Bom, 227; 60 B 516; 9 R BA, 
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First Appeal No. 513 of 1934 
September 5, 1939 
`- Tome, O. J. AND Ganaa Nata, J, 
ZAMIR AHMAD -—PLAINTIRR— 
APPRLLANT 
verTsUs 


Mst. QUAMAR-UN-NISA AND OTHERS—. 


DEFENDANTS—RESPINDENTS 

`- Muhammadan Law — Waqf — Validity — Wagif 
himself first mutwalli—Mere absence of mutation ap- 
plication soon after execution of deed, if effecta 
validity—Waqf by person involved in debta— Void or 
voidable—Wagf property parcelled out between heirs 
of waqif by arrangement between them—Validity of 
waqt, if affected—Impropriety of motive, whether 
indication of lack of intention to create wadi. 

In considering the validity of the wagf the fact 
“that the executant of the wagf deed did not apply for 
mutation soon afterwards, is not of any importance, 
Moreover where the executant himself is the first 
mutwalli under the deed itis unnecessary for him to 
apply for mutation. 

The validity of the waqf deed cannot be affected. by 
a subsequent arrangement by the heirs of the wags 
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by which the wagif's estate including the wag? pro- 
perty is parcelled out amongst them. Ifthe wagf 
is a valid wagf the waqf property cannot be touched 
by the heirs. ; 

The wagf of a person involved in debt ie not ipso 
facto void; itis only voidable if he acts fraudulently 
to defeat his creditors. 124 Ind. Cas, 722 (2), relied 
on. 

The impropriety of the motive is no indication ofa 
lack of intention to create the wagf ; indeed it is proof 
of the intention. 


F. A. from the decision of the Sub-Judge, 
Pilibhit, dated December 7, 1933. 

Messrs. P. L. Banerji and M.A. Aziz, for 
the Appellant. 


Messrs. S. Muhammad Husain, Mushtaq 
Ahmad,Mansur Alam and Waheed Ahmad 
Khan, for the Respondents. 


Thom, C. J.—This is a plaintiff's appeal 
arising out of a suit in which the plaintiff 
prayed for the following reliefs : 

“(a) That it may be established that the docu- 
ment known as the waqfnama, dated July 20, 1929, 
executed by Sheikh Fazal Ahmad is null and void 
and illegal and that the plaintiffis entitled to and 
is the owner of a three-eighths share in the pro- 
perty specified below, and also it may be established 
that the parties are bound by the agreement, dated 
November 6, 1931, and registered on January 11, 
1932, and on March 2, 1932, and that the plaintiff 
may be awarded possession over a three-eighths share 
of the property specified below, and that defendants 
Nos. 1 and 2 may be dispossessed therefrom; Laid at 
Rs. 26,250. And if the right and possession of defen- 
dant No. ll is proved, in that case possession may 
be awarded on dispossession of defendant No. 11. (b) 
That a decree may be passed awarding Rs, 1,125 as 
mesne profits on account cf the plaintiff's share for 
three years from 1337 Fasli up to 1339 Fasli at the 
rate of Rs. 375 per annum, in respect of the zamin- 
dari property in Mauza Amkhera specified below, as 
against defendante Nos. l and 2. And if the right 
of possession and ownership of defendant No, 11 is 
proved inthat case it may be awarded as against 
defendant No. 11.” 


The wagf deed referred to in relief (a) 
was executed on July 20, 1929, by one 
Fazal Ahmad. The agreement referred to 
in relief (a) was executed’ by the heirs of 
Fazal Ahmad, The plaintiff is a cousin of 
Fazal Ahmad. Defendants Nos, 1 and 2 
are Fazal Ahmad widows. Defendants 
Nos, 3to 10 are the husband and the children 
of Mst. Jilani, the daugbter of Fazal Ahmad, 
It is not in dispute that by right of inherite 
ance the plaintiff-appellant is entitled to a 
three-eighths share in the estate of Fazal 
Ahmad. The main question for decision in 
this appeal is as to the validity of the afore» 
said wagf deed. Upon a consideration of 
the eviaence the learned Civil Judge has 
held that the deed is valid. In appeal it 
was contended that inasmuch as the deed 
had been executed by Fazal Ahmad when 
he was financially embarrassed the deed 
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must be held to -þe invalid. There is. no 
Goubt that Fazal:Ahmad-wasin financial 
‘Gifficulties in-1923 when - he . executed the 
waqf deed; his entire movable property 
with the exception of the wagf property 
was mortgaged. Furthermore, Fazal Ahmad 
had contracted a number of personal debts. 
His. biggest creditcr was one Ramsarup and 
on July 17, 1929, Ramsarup brought a suit 
(No. 16 of 1929) to recover the sum of 
- 23,660- due upon an unsecured bond. 
On J uly 18, 1929, an application was made 
for an-injunction restraining Fazal Ahmad 
from alienating his property. OnJuly 19, 
4929, the summons in Ramsarup’s suit was 
served upon Fazal Ahmad. On July 20, 
1929, Fazal Ahmad executed a deed a waqf 
which “the plaintiff in the present suit 
maintains is invalid. Ex facie the wagf 
deed 18 a Validly executed deed. Applica- 
tion for mutation. was nct made immediately 
after execution. On October 23, 1929, 
Fagal. Ahmad did apply for mutation. He 
died however on November 29, 1929, before 
Mutation was effected, Mutation, it appears, 
was not effected until March 21, 1930, . 
_ In addition to the debt of Rs, 23,660, 
further sums were. due to Ram Ohander 
and to Sri Ram, and as already observed 
Bpart’ from the waqf property Fazal 
‘Ahmad’s entire movable property was 
mortgaged. Learned Counsel for the appel- 
lant contended’ that in these circumstances 
the'waqf deed was void. No provision in 
the deed, it was pointed out, was made by 
Fazal Ahmad for his.daughter Mst. Jilani. 
‘Further it was pointed out that the deed 
made no provision for the payment of the 
executant’s personal debts.. These facts 
learned Counsel maintained’ clearly estabe 
lished that Fazal Ahmad had no real intens 
tion of. creating a waqf and that therefore 
the deed of July 20, 1929, was a fictitious 
document. We are unable to sustain this 
contention. Firstly, we would observe that 
it is not accurate to say that no provision 
has been made in the waqf deed by the 
executant for his daughter. There is provi- 
sion-in the deed for his children. It is true 
that there is no specific provision for the 
payment of the executant’s personal debts 
but as will be seen hereafter the claims of 
Fazal Ahmad’s debtors were eventually 
satisfied. It is true that no application for 
mutation was made by the executant until 
three months after the deed was executed, 
but we do not consider this a matter of any 
importance. The fact is that an application 
for mutation was made and further it is to 
be observed that under the wagf deed Fazal 
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Abmad himself was the first mutwalli. In ` 
these circumstances, it was. unnecessary to 
apply for.mutation. In this connection we 
would refer to the decision in ‘Alimunnisa 
Bibi v. Mohammad Abdur Rahman (1). 
Shortly put therefore the real question in 
this appeal is as to whether a Muhammadan 
who isin embarrassed circumstances can 
make a waqf of his property. It was cone 
tended by the appellant that a Muhame- 
madan who had not paid his debts could 
not validly make an endowment ‘of his 
property. It was urged that s. 53, T. P. 
Act, did not apply to Muhammadans and it 
followed therefore that a waqf deed exe- 
cuted for the purpose of defeating or 
defrauding creditors was ipso facto void, 
We are unable to sustain this contention, 
Learned Counsel for the appellant was 
unable to point to any authority in support 
of the proposition. The question was consi- 
dered in Bismillah Begam v. Tahsin Ali 
Khan (2). Inthe course of his judgment, 
Sulaiman, J. referred to the various autho- 
rities on the Law of Muhammadan wakfs. 
These authorities are. also referred to by 
Mr. Ameer Ali in his work on Muham- 
After review- 
ing the authorities the learned author 
observes : l 

“Tt follows from this the wagf of a person involved 
in debt‘ is not ipso facto void; it is only voidable 
if he acts fraudulently to defeat his creditors.” 

That this is the law we have no doubt 
and we know of no authority for the pros 
position that ‘a wagf created by a Muham- 
madan who is financially embarrassed is a 
void transaction. .Ib was further contended 
for the appellant thata Muhammadan who 
makes a waqf of his property is in an 
entirely different position from an ordinary 
debtor who by transfer puts his property 
beyond reach of his creditors. It was urged 
that the fact that it was clear in the pre» 
Sent case that Fazal Ahmad was endea- 
vouring to save his property from his 
creditors was proof that there was no real 
intention on his part to create a wagf at all. 
We are unable to agree with this argue 
ment. The desire to put his property beyond 
the reach of his creditors may have been 
Fazal Ahmad’s motive for the execution of 
the waqf deed. This motive may be an 
improper motive. But the impropriety of the 
motive is no indication of lack of 
intention to create the waqf; indeed it 
is proof of the intention. We hold there-' 

(1) (1938) A L J 727; 177 Ind. Osa, 205; A I R 1938 
All, 485; 11 R A 173; 1938 A'L R 709. 
. (23(1930) A L J616; 124 Ind. Oas. 722; A I R 1930 
All. 462; 52 A 710; Ind. Rul, (1930) All, 578. . |. 
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‘fore. upon a consideration of the ‘evidence 
-and the authorities that the wagf deed 
“executed by Fazal Ahmad on July 20, 
1929, is not void. It may be that the deed 
‘is voidable at the instance of the creditors 
“whose claims have been defeated. It is a 
matter of admission however in the present 
case that the claims of Fazal Abkmad’s 
creditors have all been satisfied, “Be that 
as it may the creditors do not challenge 
the deed. The deed is challenged in the 
present suit by one of Fazal Abmad’s 
heirs, 
` Reference is made in the first prayer of 
the plaint to a deed of agreement executed 
by Fazal Ahmad’s heirs on July 20, 1929. 
Under this agreement the heirs of Fazal 
Ahmad. agreed that the wagqf property 
should be sold and the proceeds divided. 
They further agreed that the dowers due to 
‘the widows of Fazal Ahmad should be 
reduced from Rs, 15,000 each to Rs. 10,000 
each and that these dowers should be paid 
by sale of the wagf property. The agrees 
ment concludes with this provision : 
“Lastly, ag regards the suit which has been filed 
by the second party in the Subordinate Judge's 
-Oourt, Bareilly, in respect of the wagf property, the 
second party shall no longer prosecute that case, 
but shall give up that claim.” 

_ The second party were the widows of 
Fazal Ahmad; they had filed a suit against 
Ramsarup for a declaration that the pro- 
perty in suit which had been attached by 
Ramsarup was wagf:property. Ramsarup 
had obtained a decree against the estate of 
Fazal Ahmad and had put it into execution 
of the wagf property. The widows of Fazal 
Ahmad had filed objections in the execution 
proceedings. These objections had been 
dismissed and accordingly the widows had 
filed a suit under O. XXI, r. 63, Civil P. .O. 


In.the afore-mentioned agreement with the 


Other heirs of Fazal Ahmad the widows 
had bound themselves not to prosecute this 


suit and to give up their claim. They maine. 


tained'in the present suit that they had 
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that they had agreed to any such condition, 
There. is a finding in favour of the widows 
upon this point upon which no argument 
has been addressed to usin appeal.. The 
condition however was not complied with 
because the suit by Ramsarup was dis- 
posed of on a compromise, under which 
the claim: of the widows was in ` fact 
decreed. It was contended for the appele 
lant that this constituted a breach of the 
agreement into which the widows had 


-ntered and that therefore they could not 


never-intended to agree to any such cons: 
dition- and that they did not understand. 


found upon the decree in Ramearup’s: case, 
This matter however is not of importance. 
In the disposal of the appeal the main ques- 
tion for decision is as to the validity of the 
waqf deed. If the wagf deed is valid it ‘is 
clear that the plaintiff is not entitled toa 
general decree against the defendants, 
including the widows of Fazal Ahmad, that 
the agreement dated November 6, 1931, 
is binding upon the parties. We are satis- 
fied that the validity of the waqf deed can- 
not be affected by a subsequent arrange- 
ment by the heirs of the wagif by which the 
wagif's estate including the wagf property. 
is parcelled out amongst them. If the waqf 
is a Valid waqf the wagf property cannot be 
touched by the heirs, The creditors of the 
waqif no doubt have a right to have the 
waqf set aside if they can show that it was 
executed with the intention of defeating or 
delaying their claims. The creditors of 
Fazal Ahmad however have not challenged 
the wagf deed. The waqf therefore is a 
valid waqf. Its provisions are not nullified 
or modified by the subsequent agreement of 
the heirs of the waqif. In disposing of this 
appeal we make no pronouncement as to 
what may be the legal effect, if any, of the 
agreement of the heirs dated November 6, 
1931. In our judgment however the plain- 
tiff has failed in the present suit to justify 
his claim for a declaration that this agree- 
ment is binding upon the parties. Upon 
the finding that the wagf deed is a valid 
deed the appeal must fail. In the result the 
appeal is dismissed with costs, 


8, l Appeal dismissed. 
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in 8. 12 when read with sub-e. 4 is limited to 
transfers specified tn Transfer of Property Act 
(IV of 1882)—Determination of rights of landlord 
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and tenant under O. P. Tenancy Act—Nottons 
derived from English Law of landlord and tenant 
and other Indian law must be set aside—Trespasser 
becoming transferee by prescription—His position— 
Remedy of landlord to eject him—Land left vacant 
—Landlord if can re-enter— Determination of ten- 
ancy, remedy for—Right of occupancy tenant 
devolves upon his heirs whether he chooses to culti- 
vate holding or not—Acquisition of such right by 
adverse possesston—Such person how to be removed 
by landlord—Acquisition of tenancy rights by ad- 
verse possession—Malguzars, whether de facto and 
de jure proprietors of land. 

A landlord is not entitled to eject a person who 
claims to have acquired occupancy tenancy by adverse 
possession against the admitted tenant when such 
person is in the line of the ‘tenant’s heirs. 122 
Ind. Cas. 259 10, Overruled. [p 738, col. 1.] 

Per Bose sud Nivogi, JJ.— Section 28 of the Lim. 
Act has been made expressly applicable to ten- 
ancies in the Central Provinces by s. 104, O. P. 
Ten. Act. It follows that in the case of tenancies 
in the Central Provinces the extinguishment spoken 
of in s. 28, Lim. Act occurs at the end of the period 
specified in the Second Schedule to the Ten. Act 
and not at the end of the period prescribed by the 
Lim. Act. Hence as soon asthe two (now three) 
years prescribed by Art. lto Sch. II, Ten. Act have 
elapsed from dispossession or exclusion of a tenant, 
his right tothe tenancy is extinguished and not 
merely barred. The tenancy itself is killed so far 
as the quondam tenant is concerned, but not alto- 
gether. It passee on to the next man. There is a 
“transfer.” The right passes to the person who 
prescribes for it. [p. 738, col. 2; p. 739, col. 1.) 

The T. P. Act does not strike at all transfers, 
but only at certain specified types of transfer. The 
word “transfer” in ss. 12, 13 and 14 of the O. P. 
Ten. Act is nob confined to the narrow types of 
“ transfer “ with which the T. P. Act deals. it 
covers a transfer by prescription. Hence it follows 
that the “ transfer’ by prescription is good under 
s. 12 (1) when the person prescribing is the heir 
aS ae ea within the meaning of s. 11. [p. 745, 
col. 2. 

In dealing with the rights of landlords and ten- 
ants under C.P. Ten. Act notions derived from the 
English Law of landlord and tenant, and indeed from 
that ofthe ordinary Indian law as well, must be 
placed completely on one side. The Ten. Act creates 
Special tenures which are unknown to the ordinary 
law. It prescribes in detail the rights, remedies 
and liabilities of the various persons and subjects 
with which it deals, It creates a status of a 
very special and peculiar kind. Therefore, unless 
one follows closely the spirit and the provisions of 
the Act and excludes from consideration precon- 
, ceived notions gathered from other laws, one will be 
Ianded in fallacies and contradictions andwill be 
trapped into giving a false interpretation to the mean- 
ing and intent of the Legislature. [p. 739, col. 2.] 

Per Niyogi, J.—The word “transfer” used in 
s. 12, ©. P. Ten. Act though has a wider meaning 
that word.when read with sub-s. 4 of that section 
becomes limited to the transfers specified in the 
T. P. Act. If there is an instrument of trans- 
fer, the remedy of the landlord muet lie under 
s. 13, notwithstanding that the registration being 
void, there is no transfer of title. That the land- 
lord in such a case as this, is bound to apply 
within one year (as provided inthe Second Schedule 
of the Ten. Act) computed from the first day of 
the agricultural year next after the transfer of 
possession. If there is a tranefer deed, the matter 
is simple and the Revenue Court can decide it 
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summarily. If there ig no transfer deed, the lands 
lord may seek his remedy in Oivil Court. [p. 738, 
col. 14) i i | 

Obiter per Bose, J.—The moment the two years 
prescribed by Art. 1 to Sch. II elapses, then by 
reason of the special sense in which the word 
“ transfer" has been used in the Ten. Act, ‘the 
trespasser becomes a“ transferee” within the mean- 


= 


ing of s. 12 and the landlord then has a quick and 


-cheap remedy for getting possession under es. 13 
and 14, unless the ‘‘ transferee’ is within the line 
of heire contemplated by s. 11. Jf the landlord 
does not proceed under es.. 13 and 14, then it has 
to be assumed, and the landlord will not be allowed 
to assert the contrary, that he has elected to accept 
the new man as his tenant. All that the person 
in possession can prescribe for during the con- 
tinuance of the tenancy isthe limited interest of 
the tenant. If he wishes to prescribe. for the 
higher right, then ouster, that is to ray a fresh 
assertion of a hostile title brought home to the 
knowledge of the landlord (for till that is done the 
landlord is entitled to assume that only a lesser 
right is being claimed) made after the determina- 
tion of the tenancy will be necessary. In that 
event, of course, the landlord can sue in the ordi- 
nary way within 12 years from the date of such 
hostile assertion: normal forfeiture of the tenancy 
is then involved. (p. 749, cols. 1 & 2] 

Obiter per Bose, J.— If the land is left vacant, 
the landlord can re-enter but only at his own 
risk, unless he takes steps to determine the tenancy, 
His right will of course avail him against all the 
world but not as against the tenant whose tenure 
has not been determined. His true remedy is to 
proceed under g. 35 if there has been abandonment. 
Tf not, to sue for his rent, and in the event of its 
not being paid, to proceed to determine the tenancy 
in execution. [p. 748, col. 2.] 

Per Niyogi, J.—The right of an absolute occu- 
nancy or occupancy tenant devolves on the heir on 
the death of the tenant. The right vests in him 
irrespective of whether he chooses to cultivate the 
holding or not. In the eye of the law he becomes 
the tenant and his right is capable of being ac- 
quired by any person who is either his co-fenant 
or one standing in the line of his heirs. Any 
person who acquires by adverse possessich over 
two years the right ofan absolute occupancy ten- 
ant can only be removed from the land by the 
proprietor by exercising his right of pre-emption, 
[pa 737, cols. 1 & 2,] 

Obiter per Niyogi, J.—The tenancy right origi- 
nates only in contract and hence it cannot ob- 
viously be acquired by adverse possession against 
the Jandlord. [p. 736, col. 2.) 

Obiter per Niyogi, J.—The malguzars are de facta 
and de jure proprietors of the mahal the land 
revenue of which they have agreed to pay by ac- 
cepting the settlement, and the subordinate ten- 
ures like the absolute occupancy and the occupancy 
are carved out of his primary proprietary right, 
The definitions of the terms “landlord” and 
“ tenant” contained in the Ten. Act leave no man- 
ner of doubt that the origin of their relationship 
to each other is contract. It is true that the con- 
ditions of the contract are not left to be fixed by 
the parties themselves but they are regulated by 
statute. That, however, does not affect their fund- 
amental relation being contractual. The limita- 
tions put by the Act upon the rights ofthe mal-, 
guzars cannot be interpreted [as negativing the 
right itself, Consequently the imposition of law of 
certain restrictions on the exercise of malguzar{ 
rights cannot be interpreted as involving the 
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denial or annihilation of those rights. As the re- 
sult of the proprietary award of 1864, the status 
which formed the basis of relation between the 
malguzars and ryots was replaced by contract, and 
the custom which regulated their relation, by 
statute. ‘[p. 734, col. 2: p. 735, col. 2 and p. 736, col. 2.] 

Obiter per Bose, J.—Though the tenures are ina 
sense the creation of the O, P, Ten. Acte, their 
real origin is custom moulded from time to time by 
the Legislature, Their roots are embedded in 
history in pre-British days. The Govts. of that time 
did not recognise the existence of proprietary 
rights in the soil. The malguears who are now the 
landlords of the various villages in this Province 
were then mere farmers of revenue with no pro- 
prietary rights whatever in the areas assigned to 
their control. In course of time many of these 
revenue farmers acquired for themselves ag a cer- 
fain de facto fixity of tenure with rights which 
roughly resemble those of private ownership in the 
land, The awards made subsequently by the 
British Govt. did not create fresh rights nor did 
they in themselves operate as a foundation of 
title. There was thus no tranefer of title in the 
sixties but merely a continuance of the old estates 
jure coronoe. Thus the so-called “landlords” in 
the Ten. Act are not landlords at all in any ordi- 
nary sense of the term, nor are the “ tenants" ten- 
ants, [p. 742, col. 1 & 2; p. 743, cols. 1 & 2.) 


S. A. from the appellate decree of the 
Court of the District Judge, Ohbindwara’ 
dated January 27, 1937. 


Order of Reference to a Full Bench. 


Niyogi, J.—(March 13, 1939).—T his appeal 
arises from a suit instituted bythe appel- 
lant as. malguzar for ejeciment of the 
respondent from some ,occupancy fields on 
the ground that he was a trespasser. The 
flelds were originally held by one Tukadi 
On whose death they devolved on his widow 
Mst. Gangi. She. died in 1933 survived 
by her four daughters. The respondent is 
Tukadi’s grand-nephew, that is Tukadi’s 
brother's son’s son and he was living 
with Mst. Gangi and managing her culti- 
vation. His plea was twofold, (1) that 
Mst. Gangi had gifted the fields to him 
and that he was confirmed as a tenant by 
the plaintifi's predecessor-in-title, Raja 
Raghoji Rao by acceptance of rent, (2) 
that Lukadi’s daughters who were entitled 
to the tenant right after Gangi's death had 
relinquished their right in favour of the 
respondent, their next reversioner, The 
lower Appellate Court has rightly over 
ruled the first plea, It was negatived 
by the absence of a registered gift deed, 
the incapacity of Raja Raghoji Rao or his 
agent to deal with the fields in consequence 
of his estate being then under the manages 
ment of the Court of Wards and also 
the fact that the rents were accepted from 
the respondent as having been paid on 
behalf of Mst,Gangi, The lower Appellate 
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Court’s finding that Mst. Gangi continued 
to be tenantup to her death in 1933 ig 
unexceptionable and must be affirmed. 

As to the next question, one of the four 
daughters of Tukadi was examined asa 
witness. She is Bullo (D. W. No. 4). She 
stated that the respondent had spent for 
her marriage out of the income of the 
fields and that after her marriage Gangi 
had gifted them to the respondent. The 
story of the gift emerged in her crosse 
examination and was rightly discredited, 
In her examination-in-chief she did not 
state anything beyond that the respondent 
had been living with Mst. Gangi and had 
been in possession of the fileds. On this 
evidence the lower Appellate Court found 
that the four daughters had relinquished 
their tenant right in favour of the res- 
pondent, their next reversioner and that the 
malguzar was therefore not entitled to 
eject him. This finding is contradicted by 
the respondent’s pleading that the daughters 
themselves had no claim as Mst. Gangi’s right 
itself had been extinguished. Moreover 
under the Hindu Law, the inheritance goes 
first to unmarried daughters and next to those 
who are married and unprovided for. Laste 
ly, the next reversioners of the daughters 
may be their sons but not the respondent. 
The relinquishment to be valid must be of 
the entire estate and to the next reversioner 
so as to accelerate his succession (Mulla’s 
Hindu Law, p, 209, s. 197). There has been 
no plea or evidence on these vital points, 
The finding that there was relinquishment 
by the daughters cannot therefore be supe 
ported, 

Now arisesa question of some complexity. 
Mst. Gangi died in January 1933. The 
daughters, all .or any of them, were entitled 
to possession but they lost their right by 
reason of respondent’s adverse possession for 
more than two years. It is now well-settled 
that a tenancy cannot be acquired by adverse 
possession Kanhayalal v. Dularsingh (1). 
The respondent could not therefore set up 
a prescriptive right as against the appele 
lant, his landlord, Itis however contended 
that in view of the policy of the law 
underlying s. 12, O. P. Ten. Act, which 
permits transfer of occupancy right in 
favour of a person in the line of heirs, 
however remote, the respondent, as the 
grand-nephew of the original tenant, could 
not be ejected from the land when he has 
acquired the right, even though by pres 
cription. Generally it may be remarked 
that there is a difference between acquisie 

(IJ 8N L R 163; 17 Ind, Oas. 606, ~ 
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tion of a right by transfer and that by 
adverse possession, but the question so posed 
is one of first Impression and requires to be 
considered in thelight of the policy under- 
lying the tenancy legislation. As the ques- 
tion is of general importance I think it 
should be considered by a Bench of two 
Judges. The question may be formulated 


as under:— 

“Ig not a landlord entitled to eject a person who 
claims to have acquired tenancy by adverse 
possession against the admitted tenant for | the 
‘reason that he is in the line of the tenant's heirs ?" 


The case will be submitted to my Lord 
the Ohief Justice for constituting the 
‘Bench. 


Mr. R. G. Rau, for the Appellant. 
‘Mr. A. R. Kulkarni, for the Respondent, 


OPINION 


Stone, C. J.—I have had the advantage 
of reading the opinions of my colleages. 
We are agreed ae tothe answer, That is 
to say I concur in the opinion that the 
answer to the question referred is in the 
negative. As there is disagreement as to 
reasons I consider it preferable to reserve 
my conclusions on the matters in difference 
‘until those matters are directly in issue. 
To do otherwise would, I fee], not be useful 
as the Opinion expressed would be obiter 
merely. I have already as a member of a 
Division Bench in Daryaosingh v. Col. 
Krishna Rao Kukde (2) indicated that ag 
‘regards absolute occupancy tenancies the 
tenancy is of a special kind—it is a tenancy 
which springs out ofsettlement and statute. 
Doubtles occupancy tenancies are more akin 


to the tenancies known to English Law, 


but again there are manifest differences 
which I do not consider it necessary to 
review here for the reason above indicated. 
The case will now go back to the refer- 
ring Judge for disposal in the light of the 
answer given to the question referred, 


_ _ Niyogi, J.—I have had the advantage of 
perusing the able and elaborate opinion 
delivered by my learned brother Bose, J. 
His answer to the question referred to the 
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village and that the origin of the sabsolut® 
occupancy and occupancy tenures lies in 
custom moulded from time to time by legis- 
lation. It is not clear whether he wishes 
to depart from the long series of rulings of 
the late Court of the Judicial Commissioner 
such as Wasuded Gharpure v, Ganu Kunbi 
(3), Kanhayalal v, Dularsingh (1), Ram- 
krishna v. Soma (4) and Kaushilya v: 
Ghanshyamsingh (5) in which the principle 
was accepted that tenancy originates in a 
contract. If heis not prepared to accept 
this basic proposition underlying the re- 
lationship between malguzars ‘and tenant, it. 
is likely to introduce great confusion and 
uncertainty in the administration of the 
Ten. Act. 

In my opinion there appears to be no 
Question that the malguzars are de facto 
and de jure proprietors of the mahal, the 
land revenue of which they have agreed to 
pay by accepting the settlement, and that 
the subordinate tenures like the absolute 
occupany and the occupany are carved out of 
his primary proprietary right. The history, 
of tbis branch ofsthe law is contained in a 
succinct form in Mr, J. F. Dyer’s Introduce 
tion to the Land Revenue and Settlement 
System of the Central Provinces. At p. 35 
of that book the formal proclamation of 
Govt. which was issued in June 1854 is 
reproduced. The relevant provisions of that 
proclamation are as below; (para. 1). The 
Govt, have in these territories never ace 
knowledged any properietary right in the 
soil, All settlements have as yet been made 
with malguzars as farmers in estates which 
are subject to increase or decrease of rent 
at the time of each settlement, (para. 2) 
it is now the intention of Govt. to make 
another 20 years’ settlement and to confer 
the zamindari right on such persons as 
may appear to have the best right to such 
a gift, either from their having long held 
possession, or from their having, since the 
cession, brought estates in their possession 
into cultivation and regularly paid the 
Govt. demand on them. (Paragraph 10) 
When no person can prove a prior right. 


“Full Bench is in the negative, I agree 
- with his conclusion but I think he has 
covered somewhat wider ground than was 
-necessary for the solution of the problem 
| presented to the Full Bench, Bose, J. 
appears to beinclined tothe opinion that 
, notwithstanding the conferral of proprietary 
- rights on the malguzars they are not in 
_! point -of law owners of the land in the OO NE R 185, 


(4)9 NLR 97; 20 Ind, Oas. 541. 
D x5 366, ae vu 263; AI R 1939 Nag, 91; 1938 N (5) 30 NLR 175; 150 Ind, Oas. 358 AIR 1994 
; ? oY te 7 i 


Nag. 89; 6 R N 284, 


to the soil ard the cultivator has had un- 
interrupted possession at a fixed jama 
since A, D. year 1840 (St. 1893) and has re- 
gularly paid such jama, he shall be consider- 
ed the propietor, and he shall be entitled 
to transfer his holding etc. Paragraph 16. 
The Govt. reserves to itself the right to 
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all quarries and mineral products ete. 
(Paragraph 17.) The Govt. also reserves to 
itself the right to all large forests etc. 

In Govt. of India’s letter No. 2279, dated 
June 28,1860 which was areply to letter 
No. 60, dated May 12,1860 from Nagpur 
Commissioner (Dyer-P. 41) it was stated in 
para. 13. In regard to the admission or 
creation of the proprietary right in the 
malguzar, L am desired to state that the 
Governor-General-in-Council is strongly in 
favour of the measure so far as it can he 
carried out without prejudice to the rights of 
others. But His Excellency in Council is 
in favour of giving the proprietors thus 
created as large and absolute a control 
over the property vested in them as is 
consistent with local usage and feeling. 
When such usage and feeling are not 
opposed to the measure it can only tend to 
the prosperity of the Province to confer on 
every landhélder as nearly as possible a 
fee simple in his estate, subject only to the 
payment of revenue of the Uovt., and to 
put it in his power to dispose of hi3 inter- 
eats in the land as he pleases by sale, 
gift, mortgage and bequest or otherwise; 
and though it is not desired that this 
policy should be pushed so far as to do 
violence to the feelings of the agricultural 
community, or to interfere with vested 
interests, yet His Excellency in Oouncil 
wishes you to bear in mind that itis not 
the wish ‘df the Govt. to limit the pros 
prietary right-ahby further than adue rege 
pect for such feelings and interests re- 
quires, Sir Charles Ilbert (Vide Dadabhoy's 
Jen, Act p. 677) in moving the considera- 
tion of the Select Committee's report on 
the first Ten. Bill of 1880 summed up in 
his speech the fundamental principles of 
the Mahratta Revenue system, according to 
Mr. Jones the then Chief Commissioner, as 
follows: (1) the settlements are annual or 
for very short terms, (2) the cultivators 
pay revenue not rent and competition rents 
are therefore unknown, (3) the headmen of 
Villages are bodies whom we should 
regard as possessing rights approximating 
to proprietary rights in respect. of ryois’ 
lands, officesholders and managers and (4) 
no rights are allowed to grow up by pre- 
scription etc. Property in land was then 
not recognised, but every cultivator was 
entitled to hold his land as long as 
he paid the share of the Govt. revenue 
apportioned toit. There was no such thing 
as landlord and tenant in the. sense in 
which we understand it at the present day, 
Then he describes the effect of the change 
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that was brought about by the award of 
proprietary rights in the Settlement of 1864. 
To say in his own words: not one of the 
principles enumerated above remained 
intact ; short annual settlements had given 
way to settlements for long terms; cultiva- 
tors payments had become rents, the 
power of fixing them having been resigned 
by the State in favour of malguzars; 
the latter had acquired rights which made 
their position approximate more to that of 
proprietors than of mere office-holders 
(Ibid p. 681). 

Formerly the cultivators were protected 
by the common sentiment of the community 
which was embodied in custom but with the 
conferral of proprietary right upon the 
malguzars it became necessary to define the 
rights and liabilities of the tenantry. The 
grant of proprietary right was indeed not 
unconditional as care was taken to protect 
the interests of the Govt. in respect of mines 
and quarries and large tracts of forest and 
also the rights of cultivators ; with these 
reservations, however, the grant of pro- 
prietary right was complete. Under the 
Mahratta system the malguzar was indeed 
mere farmer of revenue but for all practical 
purposes he was the de facto proprietor 
although he had not been formally recognise 
ed as such The British Govt. however 
recognised that those rights existed and 
they confirmed them as is clearfrom the 
instructions contained in the Settlement 
Code of 1863, p. 35, in these words :—The 


` recognition of positive rights of cwnership 


has heretofore been withheld, But thoge 
rights nevertheless existed and are now to 
be recognised, the leading object being to 
recognise fixed rights or claims and inter- 
ests in whatever form they may already 
have grown up. It would be evident from 
the above that the malguzars even before 
the first settlement of 1864 were recognised 
as having rights approaching ownership, 
By the award of proprietary rights they 
became de jure proprietors. The cultivators 
who were supposed ta pay revenue to Gort, 
through the malguzars were required to pay 
rent tohim. Thus the transition from the 
old order to the new order was complete 
with the result that the malguzars and the 
cultivators were piaced on the footing of lande- 
lord and tenant. The definitions of the 
terms “landlord” and “tenant” contained in 
the Ten. Act leave no manner of doubt that 
the origin of their relationship to each other 
is contract. Ib is true that the conditions 
of the contract are not left to be fixed by 
the parties themselves but they are regulat- 
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ed by statute. That however does not 
affect their fundamental relation being cone 
tractual, It is well-recognised that the law 
‘Interferes in Various ways with the exercise 
of rights, proprietary or otherwise, in the 
interesis of the state or for the welfare of 
the body politic. But these limitations 
cannot be interpreted as negativing the 
right itself. Consequently the imposition of 
law of certain restrictions on the exercise 
of malguzari rights cannot be interpreted 
as involving the denial or annihilation of 
those rights. As the result of the pro- 
prietary award of 1864, the status which 
formed the basis of relation between the 
malguzars and ryots was replaced by con- 
tract, and the custom which regulated their 
relation, by statute, 

It is true that the land-holder is under 
an obligaticn to pay revenue to Govt., but 


that is a condition which is attached to the. 


grant of the proprietary right itself, If tke 
malguzar is not a proprietor, can he be Cons 
sidered to be a tenant of Govt.? Such a 
suggestion was negatived by their Lord- 
ships of the Privy Council in Gunga Gobind 
Mondal v. Collector of 24*Pergunnahs 
(6)-in these words : 

“There is no relation of landlord and tenant in 
such a case between the Govt. and the owner of 
the land, who is the landlord, and a ryot. The 
Govt, has a title to rent or jamma. By whatever 
name it becalled, the right and title is to the rent 
substantially; it does not include a right to the 
possession of the lands, though such a right might 
arise by forfeiture, or extinction of the ownership.” 


In that case the land had been purchased 
from the’ Govt. which was the zamindar 
of 24-Perganas subject to the conditions 
of paying jamma. The position is the same 
whether the Govt. sells proprietary right 
or makes a free gift of it subject to the 
conditions of paying revenue. That the 
Govt. has no proprietary interest left in the 
land is clear from s. 122 (1) which declares 
the land revenue assessed on any estate, 
mahal or land as being the first charge on 
it and on the rents and profits thereof. 

If the malguzar is in point of law and 
fact the actual proprietor of all the land 
in his mahal it must follow that he has the 
right to decide whom he should admit as 
tenant on his land. Since the proprietary 
settlement of 1864 the malguzars must have 
admitted hundreds of tenants on their land, 
How could they do so except by contract, 
although the terms of that contract cannot 
be dictated by him but are imposed upon 
him by law ? 

(6) 11 MI A 345 at p, 362; 7 W R 21; 1 Suth, 676; 2 
Bar, 284 (P O) 
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If the tenancy right originates only in. 
contract it cannot obviously be acquired by 
adverse possession against him. 

Notwithstanding my view as stated 
above I agree with my learned brother 
Bose, J., that the word “transfer” occurring 
in B, 12 of the O. P. Ten. Act, 1920, is wide 
enough to embrace not merely voluntary 
but involuntary transfers as well. 


The occupancy tenant has the statutory 
right totransfer any right in his holding 
to a person who if he survived him with- 
out nearer heirs would inherit his right. 
That means that the transferee of that 
particular description is entitled by law to 
acquire the tenant right and compel the 
malguzar to recognise him as a tenant. 
The transfer of the right to him may be 
direct by means of a formal document 
as required by the T. P. Act or it may be 
indirect by mere transfer of possession 
without any document to evidence it. If 
there is an instrument of transfer execut- 
ed in his favour he acquires the title 
at once. If there is none but he is put 
into actual possession of the holding he 
acquires the right as soon as the original 
tenant’s right to recover possession becomes 
extinct by the operation of the rule of 
limitation prescribed in the Second Schedule 
appended to the O. P. Ten. Act. It is 
true that in these two cases the transferee 
obtains possession of the land with the con- 
sent of the transferor, but the result so 
far asthe acquisition of right by him is 
concerned would be the same if he takes 
possession without the consent of the origi- 
nal tenant and that tenant acquiesces in 
such possession for more than two years. 
The reason is that s. 28 of the Lim, Act 
read with s. 104 (4), ©. P. Ten. Act extin- 
guishes the right of the original tenant, 
The question is whether that possession 
exceeding the prescribed period of limitae 


tion confers upon him the original tenant’s 


right. Section 28 of the Lim. Act no doubt 
speaks only of extinction of right but as 
pointed out by their Lordships of the Privy 
Council in Ganga Gobind Mondal v. Collec- 
tor of 24 Pergunnahs (6), after,the expiry of 
the prescribed period of limitation not 
only is the remedy but “the title is. ex- 
tinct in favour of the possessor.” That 
their Lordships recognised such acquisi- 


‘tion of prescriptive title as transfer is 


clear from the following passage (ibid 
p. 363). 

“The liability of the land to jamma is not affect- 
ed by transfer of proprietary right, whether 
such transfer is effected simply by tranfer of titlo,. 
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: 6 
or less directly by adverse occupation and the law 
of limitation.” 


In Dalip Rai v. Deokt Rai (7) the learn- 
ed Judges who decided the case referred 
to Bindrabun Chunder Roy v. Tarachand 
Bundopadhya (8) and quoted the observa- 
‘tion of Justice Birch made in that casein 
these terme: 

“I apprehend it to be now well-established that 
when his remedy is barred, the right and title of 


claimant is extinguished and transferred to the 
Person in possession:” 


See also Sitaram Vasudev v. Khanderav 
Balkrishna (9). Whether the person who 
18 qualified to acquire tenancy right by 
transfer from the original tenant acquires 
it directly by means of a formal instrument 
of transfer or indirectly by possession 
continued over the statutory period, he 
cannot be ejected as a trespasser for 
‘the reason that he enjoys his favourable 
‘position accorded to him by s. 12 on account 
of his special relationship to the original 
tenant. The question whether his entry 
„iuto possession of the holding is with the 
‘consent or without the consent of the right- 
ful tenant is beside the question. 


_In Goura v. Shriram (10) which was a 
case of absolute occupancy holding a differ- 
ent view was expressed by a Bench of two 
Judges of the late Court of the Judicial 
‘Commissioner. The reasoning in that case 
proceeded on the application of the English 
rule according to which it was for the 
‘Creation of the relation of landlord and 
tenant, necessary that the ‘tenant should 
enter on the property and that until entry 
‘he had no estate but only a right known 
as interesse termini. The case was decided 
‘in 1929 but it escaped the attention of the 
learned Judges that the dostrine of 
interesse termini had been abolished by 
:8, 149 of the Law of Property Act of 1925, 
At the same time when this case was decid- 
‘ed the doctrine of interesse termint had 
‘become obsolete in the place of its origin 
-und it could not properly be invoked to assist 
in the interpre:ation of tha O. P, Ten. Act. 
The right of an absolute occupancy or occu- 
pancy tenant devolves on the heir on the 
-death of the tenant. The right vests in 
him irrespective of whether he chooses 
to cultivate the holding or not, In the 
eye of the law he becomes the tenant and 
-his right is capable of being acquired by 
-any person who is either his co-tenant or 


(7) 21 A 204; A W N 1899, 36. 
a 11 Beng. L R237; 20 W R114, 
(9). 1 B286. i 
(10) 25 N LR 198; 122 Ind, Oas. 259; A IR 1930 
“Nagi, 124; Ind, Rul, (1930) Nag, 131, 
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one standing in the line of his heirs. The 
cited cage was a case of an absolute occu" 
pancy tenant who stands on a relatively 
favourable footing. The absolute occupancy 
tenure was created practically at the time 
of the first settlement and it is more akin 
to proprietary than a tenant right. The 
rent payable by an absolute occupancy 
tenant is charged on his holding and if 
the tenant fails to pay the rent his hold- 
ing is liable to be sold as ifit is his prop- 
erty but he cannot be ejected from the 
land. Similarly if he intends to transfer 
his land the proprietor is not entitled to 
prevent but only to presempt the sale. Any 
person who acquires by adverse possession 
over two years the right of an absolute 
occupancy tenant can only be removed from 
the land by the proprietor by exercising 
his right of pre-emption. 

For the foregoing reasons I, with due 
deference, dissent from the view taken in 
Goura v. Shriram (10). 

Now the question arises whether the 
landlord should apply under s. 13 of the 
O, P. Ten. Act or seek his remedy in the 
Oivil Court. The discussion of this quese 
tion is not strictly relevant as it is not 
directly before this Bench. Bose, J., is 
right in his analysis of s. 12 of tne O. P. 
Ten. Act wherby he showa that the regis- 
tration of the transfer deed being void, 
there can be no valid transfer in any case and 
that s. 13 cannot come into operation. It was 
On that view thatin Daji Vithal Dhok v. 
Moreshwar Venkatesh Gharpurey (11) the 
Oivil Court was held to have juridiction to 
the exclusion of the Revenues Court. That 
case was dissented from in Ganesh das v 
Shankar (12) In Nilkant v. Ghulya (13) 
the Circuam3tances were similar but no 
question of jurisdiction was raised. The 
matter came to be finally decided in 
Chindhu v. Rameshwarnath (14) where a 
Banch of two Judges held that whathar 
registration was brought about by fraud, 
ignorance or inadveriencs, it was Void and 
vhat the transferes'’s possession was that 
of a trespasser. On that footing the 
Oivil Court was held to have jurisdic» 
tion. In Kanhaiya v. Sitaram (15) I held 
that when there is an instrument of transfer 
(which of course is void) the landlord’sg 


ll) LN LR112 
12) 8 NLR 22:13 Ind, Oas. 909, 
(13) 13 N L R165; 42 Ind. Oas. 384; AI R 1916 


Nag. 22, 

(14) 22 N L R128; 97 Ind, Gas, 1015; A IR 1997 
Nag. 30. i 
. (15) 31N LR 96 Sup; 159 Ind, Oas., 862; A I R 
1936 Nag. 18; 8 RN 144,19 N LJ 44 `’ 
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remedy lies under s. 13 of the O. P. Ten. 
Act in the Revenue Court. There are also 
other cases, viz., Tijan v. Gopi (16), Bisahu 
v. Sumer Singh (17), Deoram Gujar v. Biju 
Gujar (18', Maksudan Singh v. Darbargir 
(19), Ganpatrao v. Ragho (20), Sujatkhan V. 
Nazafali (21) and Amarsingh v. Himmat- 
singh (22) but I need not discuss them. 

Although Iam prepared to put a wider 
construction on the word “transfer” used in 
s. 12, I think that word when read with 
sub-s. 4 of that section becomes limited to 
the transfers specified in the T. P. Act. If 
there is aninstrument of transfer, the reme- 
dy of the landlord must lie under s. 13, not- 
withstanding that the registration being 
void, there is no transfer of title. It must 
be observed that the landlord in such a 
case as this, is bound to apply within one 
year (as provided inm the Second 
Schedule of the Ten, Act) computed from 
the first day of the agricultural year next 
after the transfer of possession. If there 
is a transfer deed, the matter is simple 
and the Revenue Court can decide it 
summarily. If there is no transfer deed, 
the landlord may seek his remedy in Civil 
Court. I concede that the problem is by no 
means easy. I would therefore not pronounce 
my opinion here as it lies beyond the 
scope of the reference and has not been 
debated atthe Bar. 

Bose, J.—The question referred for the 
opinion of the Full Bench is : 

“Ts not a landlord entitled to eject a person who 
claims to have acquired tenancy by adverse pos- 
session against the admitted tenant forthe reason 
that he is in the line of the tenant's heirs ?” 

It arises because of a doubt which the 
referring Judge (Niyogi, J.) felt about 
the correctness of the decision in Goura v. 
Shriram (10). The property in suit con- 
sists of occupancy fields, It must there- 
fore be understood that the type of tenancy 
with which we are dealing here, is 
occupancy under the O. P. Ten. Act of 
1920. 

The facts of the case are as follows, 
One Tukadi was the last male occupant 
of the holding. He died in 1922 leaving 
a widow Mst. Gangi and four daughters. 
Gangi died in January 1933 with the 

(16) AIR 1925 Nag, 442; 87 Ind. Oas, 826, 

(17) AIR 1926 Nag. 177; 89 Ind, Cas. 231. 

(18) A I R 1927 Nag. 226; 101 Ind. Oas, 822, 

(19; AIR 1929 Nag, 65; 113 Ind. Cas. 110; Ind. 
Rul. (1929) Nag. 20. 

(20) 28N LR 190; 124 Ind. Oas. 252; A IR 1930 
Nag. 193; Ind. Rul. (1930) Nag. 268, 

(21) 30 N LR 208; 148 Ind, Cas, 733; AIR 1934 


Nag. 61; 6 RN 200, 
(22) 3I N L R 208; 157 Ind, Cas, 7137; A [IR 1935 


Nag. 58. 
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daughters still alive and therefore the 
tenure devolved on them under s. 11 of 
the Ten. Act. But thə daughters did 
not enter upon possession and appear to 
have taken no interest whatever in the: 
holding. Instead of them the defendant: 
Ramu, a grand-nephew of Tukadi, entered 
upon possession and cultivated for over 
two years. He claimed in his own right 
under a gift from Gangi. It has been held 
that thegift has not been proved. But 
that is immaterial for the present purpose.. 
The fact remains that he claimed in his: 
own right and therefore excluded the 
daughters from possession within the 
Ilof the Ten. 
Act, 

The exact relationship between the dee 
fendant and these daughters will be seen 
at a glance from the following genealogical 
tree. 





DANGRU 
i | 
| 
Tukadi (d. 1922) Paiku 
W. Mst Gangi | 
(d. January | | 
1933) i Met, Mangi. 
Ramu 
(defendant.) 
| 
[ | | . | 
Mst. Raina. Mat. Mot. Maina. Mst. 
Jaina. Bulloo, 


The plaintiff, who is the landlord of the 
holding, sues for possession, contending 
that Ramu is a mere trespasser withe 
out title andso not entitled to posses- 
sion. 

On those facts it is clear tome that on 
Tukadi's death the tenancy devolved on 
the daughters and that at the expiry of 
two years exclusion from possession 
their tenancy Was extinguished. (The 
amendment of the Second Schedule effected 
by Act XII of 1937, s. 3 does not apply), 


Section 104 (4) ofthe Ten. Act states 
that : 
“Subject tothe provisions of sub-s, (l) the 


provisions of the Indian Lim. Act, 1908: (IX of 1908), 

with the exception of ss.6, 7, 19 and 20 thereof, 

res apply to suits and applications under this» 
Ct. 

Section 28 of the Lim. Act is not one 
of the four excluded sections and therefore 
it has been made expressly applicable to 
tenancies in the Oentral Provinces by 
gs, 104 andthis -was so decided in Dado: 
y, Sukha (23). 


(23) A I R 1928 Nag. 281; 109 Ind, Oas, 403. 
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Section 28 is in these terms: 

“At the determination of the period hereby limited 
to any person for instituting a suit for possession 
of any property, hisright to such property shall 
be extinguished,” 

This rule therefore makes it clear that 
in all cases to which s. 28 applies, as soon 
as aright to sue for possession is barred 
by limitation the right to the property 
itself is extinguished, and not merely the 
right to sue for it. 

Of course the. section speaks of “the 
period hereby limited’, and means thereby 
the period specified in the Lim. Act, but 
Since s. 104; (4) of the Ten. Act applies 
S. 28 to tenancies in the Central Provinces 
“subject to the Provisions of subes. (1), 
it has to be read with such modifications 
as-‘sub-8. (1) ofs. 104 of the Ten. Act 
may introduce. That sub-section provides: 

“The suits and applications specified in the Second 
‘Schedule annexedto this Act shall be instituted 
and made within thetime prescribed in that Schedule 
for them respectively.” 

It follows that in the case of tenancies 
in the Central Provinces the extinguishment 
spoken of ins. 28 occurs at the end of the 
period specified in the Second Schedule to 
the Ten. Act and not at the end of the 
period prescribed by the Lim. Act, 

Article 1 to Sch. II of the Ten Act stated 
at all material times (it has since been 
amended} that suits 

“for possession of a holding by a person claiming 
to be a tenant from which he has been dis- 
possessed or excluded from possession by any 
person 
must be instituted within two years of the 
date of the dispossession or exclusion from 
possession, It follows that as soon as the 
two(now three) years have elapsed the 
right to the tenancy is extinguished 
and not merely barred. The tenancy itself 
is killed so far asthe quondam tenant is 
concerned, but not as I shall show later, 
altogether, It passes on to the next man, 
There is a “transfer”. 


In this case it has been found that Ramu 
claimed in his own right from the beginning, 
and one of the daughters who has been 
called as a witness admits that she knew 
this fact. In any case none of the daughters 
attempted to enter upon possession of the 
holding and they have neither paid nor 
tendered therent tothe landlord, there- 
fore itis clear on the facts before us that 
there was the exclusion from possession 
referred toin Art. 1. That being so, it is 
equally clear that the right to the tenancy 
was extinguished sofar as the daughters 
were concerned at the end of two years, 

That being so, ‘the question arises where 
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does the right to present possession lie and 
in what capacity can the person entitled 
to possession claim to hold ? [In answering 
that question [am of opinion that notions 
derived from the English Law of landlord 
and tenant,and indeed from that of the 
ordinary Indian Law as well, must be 
placed completely on one side. To do other- 
wise is bound to lead to error. 


The Ten. Act creates special tenures 
which are unknown to the ordinary law. 
It prescribes in detail the rights, remedies 
and liabilities of the various persons and 
subjects with whichit deals. It creates a 
status of a very special and peculiar kind. 
Therefore unless one follows closely the spirit 
and the provisions of the Act and excludes 
from consideration preconceived notions 
gathered from other laws, one will be lande 
ed in fallacies and contradictions and will 
be trapped into giving a false interpretation 
tothe meaning and intent of the Legise 
lature, With respect I feel that this is the 
error into which the learned Judicial 
Commissioners who decided Goura v. 
Shriram (10), were tempted to stray. 


Consider for example the provisions of 
ss. 12,13 and 14 of the Act, They are 
pertinent tothe present case. Under the 
EKoglish Law, though a lessee for years, 
or a tenantfrom year to year or other 
‘term has the right, in the absence of 
provision to the contrary to assign his 
term or tenancy, orto create sub-leases 
or sub-tenancies (see 20 Halsbury’s Laws 
of England. Hailsham Edition, p. 344) he 
cannot by such assignment prejudice the 
personal contract between the lessee and 
the lessor. Consequently, the lessee remains 
liable on the covenant for payment of rent 
andthe other covenants on his part cone 
tained in the lease. (p. 359 do.) He 
cannot evade his own responsibilities to 
the landlord by such a device. Thereafter, 
under the English Law both are liable; 
the lessee on his covenant, and the 
assignee by reason of privity of estate. 
(do. p. 365). 


Not so. under the Act, forthough in the 
case of fresh tenancies, (as opposed to con- 
tinuation of old ones), they originate in 
the Central Provinces by contract, once 
the contract is made the Tenancy and the 
Land Revenue Acts step in andtear up 
its terms and impose statutory conditions 
upon both parties which neither can evade, 
(See Raghov. Sadoo (24)), If the transfer 


(24) 6N L R 6 at p. 9; 5 Ind, Oas, 428, 
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‘(provided it is not one by simple mortgage) 
is to a co-tenant, or to “a person who, if he 
survived the tenant without nearer heirs, 
would inherit his rights” then the trans- 
fer is good. It binds the landlord and 
foists upon’ him, whether he likes it or 
not, a new tenant, and releases the old 
of all obligations in respect of rents due 
after the date of the transfer. Thereafter 
the landlord can only look to thenew man, 
That is a fundamental departure from the 
English Law. 

Ofcourse the transferee in such a case 
also takes upon himself all liabilities for 
arrears of rents and runs the risk of 
forfeiting his holding in the manner which 
I shall describe hereafter if he does not 
pay. These rights of the landlord can 
naturally not be jeopardised by such action, 
but as regards the future he alone is 
liable and not both as under the English 
Law, 

It was repeatedly stressed in argument 
that a tenant whom the landlord does not 
want cannot be foisted on him. Butit is 
clear that in so far as assignments which 
are not prohibited are concerned that 
occurs every day both in England and 
here. 

Such transfers are permitted in the 
Central Provinces by s. 12 (1) (ti) and 
what is contemplated there is an out and 
out transfer with all its rights and liabili- 
ties : not a mere sub-lease. The previous 
clause of this sub-section deals separately 
with sub-leases, so it is clear thatthe word 
“transfer” is not used in that sense. 

Consider next a transfer which is not 
permitted by subes. 1 tos. 12. In that event 
any person in the line of heirs, or the 
landlord, can apply to a Revenue Officer 
- to be placed in possession of the holding, 
provided he agrees to accept the liabili- 
ties of the tenant for arrears and for 
advances for necessary 6xpenses of cultiva- 
tion. That is s. 13, 

In that event the Revenue Officer issues 
notice to “all pereons who seem to him 
prima facie to have a right equal or prior 
to that of the applicant’: he causes a 
proclamation to issue: he invites all per- 
sons Claiming to be heirs of the tenant 
to appear before him ona date fixed ; he 
decides the amount due onaccount of the 
liabilities specified in s. 13 and prescribes 
a period within which this amount must 
be deposited in his office by each aspirant 
-to the holding. Then on the date fixed 
‘he eliminates from consideration every 
person who has consented to the transfer 
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in writing and every person who has not 
made the requisite deposit, and then places 
the nearest heir from among those remain- 
ing in possession, and failing such heirs, 
the landlord. All this is done under s. 14. 

But having been placed in possession, 
what status does the person so placed in 
possession acquire ? 

The Act is silent about that. It deals 
with special tenures which were created 
long ago, and unfortunately for the peace 
of mind of Judges, takes much for granted. 
Now it has never beeu doubted that the 
heir so placed in possession thereupon be- 
comes aD occupancy tenant and that the 
landlord cannot resist having this tenant. 
lt would seriously disturb existing rights 
and titles to hold or even to suggest other- 
wise at this late date. Therefore again we 
have a case in which a tenant is thrust 
upon a landlord whether he likes it or not, 
and we are again obliged to put on one 
side all preconceived notions about these 
matters. 

We have next to examine the meaning 
of the word “transfer” which occurs in these 
three sections, and again we have to forget 
its ordinary legal connotation and forget 
what it means under the T. P. Act. 

Section 12, allows transfers in certain 
eases. Section 13, deals with transfers 
which s, 12, does not permit, but the word 
‘transfer’ used there cannot possibly 
mean transfers of the type contemplated 
by the T. P. Act; otherwise the cccasions 
upon which the privileges conferred by 
s. 13 on the heirs and on the landlord 
could be exercised would be narrow- 
ed down to cases in which the right trans- 
ferred was under Rs. 100 in value and 
therefore, conveyable without a registered 
instrument, Every other case would fall 
beyond the scope ofthe section. That of 
course would be no ground for not giving 
effect to language in an Act which is plain 
but here the matter is not plain. 

The second proviso to s. 14, states that, 
sif the transfer has been by sub-lease” 
then, provided the Revenue Officer is satis- 
fied about certain matters, he may replace 
the tenant in possession of the holding. 
Now s. 12 (1) (i) permits a tenant to sub- 
let for one agricultural year subject to a 
certain proviso. It, therefore, prohibits all 
sub-leases which do not conform to that 
condition. Consequently the second proviso 
to s. 14, is not dealing with sub-leases 
limited to one agricultural year. Now all 
other kinds of agricultural leases, though 
they may be effected orally (because s. 107 
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of the T. P. Act does not apply to them 
by virtue of 5.117 of that Act) must be 
registered if they are in writing because 
of e. 17 (d) of the Indian Registration Act. 
But they cannot be registered, (unless the 
Registering Officer makes a mistake), bes 
cause of g, 12 (1) (iz) ;and if they are not re- 
gistered, then they cannot be proved. There- 
fore no normal case under the second pro- 
viso could ever arise. I can hardly think 
that the Legislature meant to limit the 
application of s. 14 (1) (ii) toa few abnor 
Mal cases any more than I think it did 
with other kinds of transfers; nor has 
the law been so interpreted in this Proe 
vince. 

The first proviso tos. 14, confirms me 
in this view. It states that 
“no person who has consented to the transfer in 


writing shall be entitled to be placed in possession 
under this section.” 


It would be most unusual to look for a 
consent in writing unless the transfer itself 
was also in writing. 


I am aware that the old Ten. Act did 
not make transfers which contravened 
S, 46 (3) (the section which corresponded 
tos. 12 of the present Act) nulland void. 
It stated in express terms that they were 
voidable and that only in a particular 
manner, namely, by application toa Reve- 
nue Officer. The local rulings under that 
Act held that such transfers were good 
until avoided. See for example Ganeshdas 
v. Shankar (12), Jairam v. Sunderlal (25) 
and Dayaram v. Saligram (26). lam also 
aware that it has been decided that the 
position under the present Act is the same: 
see for example Waman Rao v. Shrawan 
(27) and Kanchedilal v. Jabbarshah (28), 

Whether these decisions are still good 
law inthe face of an obiter dictum of their 
Lordships of the Privy Council in Parash- 
ram Balaji v. Asaram (29), where their 
Lordships after setting outs. 46 (3) of the 
old Act and quoting the following pas- 
sage in it 
“transfer shall be voidable in the manner and to 


the extent provided by the two next following sec- 
tions.” 


(25) a NL R 146; 26 Ind, Uas, 698; A IR 1914 
ar, 6 


g. e 
(26)16 CP L 2135, 
@7) 22 N L R 86; 94 Ind, Cas, 941; A I R 1926 Nag, 


(28) 19N L J123at p, 128166 Ind, Oas. 686; A 
I R 1936 Nag. 171; 9RN 141, 

(29) I L R (1936) Nag. 104 at pp. 108, 109; 164 
Ind, Oas. 345; A I R 1936 PO301; 1936 OL R 
522; 3 BIR 6; 1936 A L R 861; 9 RPC1i9; 19 N L 
J 228; 71 ML J 856; 17 P LT 937; 41 O W N 101; 
ae L J 301; 45L W 7 (1937)M WN 135 
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nevertheless stated that such transfers 
would “no doubt be invalid” and “inopera- 
tive’, need not be considered at the 
moment: I will deal with that later ; be- 
cause, whichever view is correct, registra- 
tion of the documents effecting such transe 
fers was prohibited under the old Act and 
is still prohibited under the new. There- 
fore my main contention that ss, 13 and 14 
could never be applied toa large section 
of the transfers which take place in contra- 
vention of a. 12(1) and certainly to the 
more important among them, if that is the 
law, still holds good. 

In any case this sectionin the present. 
Act, and the corresponding sectionin the 
Act which preceded it, has always been 
interpreted to cover all kinds of transfers 
and not merely those which would be legale 
ly valid under the T. P, Act; and I think 
advisedly. The burden of action has been 
placed upon the Revenue Officers and it 
would be undesirable to saddle them with 
the duty of deciding subtle and intricate 
questions of law. I would, therefore, be loath 
to unsettle what I consider is a well-estab- 
lished interpretation of a word which, in 
my opinion, is capable of more than one 
meaning. 

That words of this kind are not always 
used bythe Legislature in the meaning 
assigned to them by the T. P. Actis plain 
from a consideration of other Acts, 


Their Lordships of the Privy Council 
decided in Sitaram Bhaurao v. Jiaul 
Hasan Khan (30), that when a right of pre- 
emption is claimed under the Muhamma- 
dan Law, the “sale” giving rise to the 
right need not be the kind of sale cone 
templated by the T. P. Act (unless if was 
the intention of the parties that that was to 
be so) but could include a transaction effecte 
ed by an unregistered instrument even when 
the property is more than Rs. 100 in value. 

The importance of this decision les in 
the light which it throws upon the words 
“purchaser” and “Bale” used in Art. 10 
of the Second Schedule to the Indian Lim. 
Act and the approval with which their 
Lordships view the decision of the Allah- 
abad Full Bench in Begam v. Muham- 


mad Yakub (31), where it was said, 

“I cannot think that it was the intention of the 
Legislature in passing Act No. IV of 1882 (the T. P. 
Act), to alter directly or indirectly the Muhamma- 
dan Law of pre-emption as it existed and was un- 


30) 45B 1056; 64 Ind. Oas. 826; AI R1923P O 
a ag IA 475; 14 L W 604; 26 O W N 221; (1922) 
M W N 63; 30 M L T120; 4 UP LR (P0)l0; 24 
Bom. L R 595 (P C). 

(31) 16 A 344; A W N 1884, 101 (F B). 
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derstood for centuries prior tothe passing of Act 
Ne. IV of 1882.” 


For similar reasons it was decided in 
Jainarayan Ramgopal v. Balwant Maroti 
(32), that the expressions “sale” and “trans- 
fer of an interest” used in the Berar Land 
Revenue Code of 1928 are not to be inter- 
preted in the sense in which they are used 
in the T. P. Act, and that, therefore, the 
rights of pre-emption conferred by that 
Code are exercisable even when the sale 
is oral and consequently requires registra- 
tion under the T. P. Act because the proe» 
perty is more than Rs. 100 in value. 

See also s. 53-A of the T. P. Act itself: 
it uses the words “transfer,” “transferor” 
and ‘‘transferee” notwithstanding the fact 
that it makes it plain that those ‘‘trans- 
fers” are not effective to pass title because 
of. other provisions in the Act. I am of 
opinion, that these expressions should be 
interpreted inthe same wide way under 

dhe C. P. Ten. Act. 

Though these tenures are in a sense 
the creation of theC. P. Ten. Acts. their real 
origin is custom moulded from time to time 
‘by the Legislature. Their roots are embedded 
in history and without knowing that histcry 
it is impossible properly to understand 
their true nature and to interpret the pro- 
-visions of the Acts which deal with them 
-atight. 

These “tenancies” and the right of “trans- 
-fer” in them were known and recognised 
long before the passing of the T. P. Act. 
It is, therefore, as material to enquire here, 
as it was inthe case before their Lorde 
ships, and in the case cited under the 
Berar Land Revenue Code, whether, when 
the Legislature used the word “transfer” in 
the ©. P. Ten. Acts, it was dealing 
with the rigid and narrow kind of trans- 
fers mentioned in the T. P. Act or with 
something much wider. 

I must pot be understood as countenanc- 
ing any suggestion to the effect that as 
between the immediate parties to a trans- 
fer and their successor-in-interest the trans- 
fer, if it falls within the kind of transfers 
with which the T. P. Act deals, can be 
effected otherwise than in accordance with 
its provisions of course they cannot. Bat 
so far as collateral rights are concerned, 
such as the rigbts of pre-emption with 
which the cases just cited were dealing, 
and rights of the kind we find here, the 
matter is different. The question then is 
not whether any particular transfer can 


(32) (1938) N L J 379; 180 Ind. Cas, 963; A I R 
1939 Nag. 35; 11 R N 414. 
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be effected otherwise than in accordance 
with the T. P. Act but whether collateral 
rigbts which are dependent upon “trans- 
fers” and spring into existence when they 
are made can arise if the transfer in ques- 
tion does not rigidly adhere: to the pro- 
visions of that Act. In order to determine 
that one must enquire into the history of 
these tenures in the same way as 
their Lordships of the Privy Oouncil en- 
quired into the history of the rights of pre- 
emption. 

Viewed historically itis evident that in 
pre-British days the Govts. of that time 
did not recognise the existence of proprie- 
tary rights in the soil. The malguzars who 
are now the landlords of the various vil- 
lages in this province were then mere 


farmers of revenue with no proprietary 


rights whatever in the arrears assigned to 
their control. In so far as anybody could 
be said to have had rights inthe soil at 


-allit was the actual cultivators and not 


these agents of the sovereign authority 
for the collection of the land revenue. It 
is readily understandable therefore that 
the actual cultivator was entitled in prace 
tice to assign such precarious rights as 
he hadin theland which came under his 
plough or ploughs as freely as he pleased 
without reference to these revenue farmers. 
Although he had no legal rights, in prac- 
tice he was allowed to hold the land aud 
do pretty much as he liked with it provided 
the share of the Govt, revenue appropriated 
to it was duly paid. 

That this was the position in those old 
days is clear not only from an examination - 
of old historical documents and from a 
perusal of Baden Powell’s Land Tenures 
of British India but alsofrom decisions of 
this Court. This history was elaborately 
investigated by a Division Bench of this 
Court in Thakar Laxmansingh v: Durga» 
pershad, F. A, No. 177 of 1933. I will not 
cover the same ground here but will 
content myself with an examination of 
other historical matter not dealt with there 
and more immediately relevant to the 
present case. 

But before doing:so it is desirable to 
observe that in course of time many’ of 
these revenue farmers acquired for theme 
selves a certain de facto fixity of tenure 
with rights which roughly resemble those 
of private ownership in the land. It is 
true there was no legal foundation for 
these rights‘ and that they were never 
either legally or formally recognised, but 
the sovereign authority of those days found 
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it advisable to leave a large measure of 
‘control and power in their hands. Thus 
if a cultivator refused to pay the quota 
‘of revenue demanded from him or declined 
to cultivate the land, he was turned out 
aud some one more amenable to the 
demands made upon him was introduced 
in his place. Therefore, whatever the lack 
of legal foundation for those rights may 
have been they existed in fact and by 
the time the British took over, they had 
begun to crystalise into recognisable shape. 
When the British came on the scene, they 


found it desirable to afford them formal. 


recognition and to place them upon a legal 
basis. 

This was accomplished by means of a 
proclamation followed by awards which 
purported formally to ‘‘confer” proprietary 
Tights upon these farmers of revenue whom 
we know as malguzars. But though this 
formula was employed, in point of fact 
there was no actual conferral. These 
awards did not create fresh rights nor did 
they in themselves operate as a foundation 
of title. They did not have the effect of 
grants, or sanads. or other deeds transfer- 
ring title. Each award was merely 

“an undertaking by Govt. who claimed the 
ownership in the soil, given in the shape of a 
proclamation and award to recognise as ‘proprietors’ 


those to whom the revenues were to be farmed at 
the new settlement.” 


(that of the sixties) 

“such persons being selected by the Settlement 
Officers after an enquiry to be made by them on 
‘condition that these persons give a written under- 
taking to observe and be bound by the con- 
‘ditions to be imposed upon them by Govt. in the 
wajtb-ul-are.” 

These awards, therefore, did not create 
new estates, but to use the expression of 
the Judicial Committee merely continued 
the old estate jure coronoe, and so these 
‘estates have continued subject to the old 
incidents unless something has operated to 
the contrary. Sea Muhammad Afzal Khan 
V. Ghulam Kasim Khan (33). 

It is true that in many respects these 
awards later came to have much the same 
practical effect as a fresh foundation of 
title because of s. 87 of the O. P. Land 
Revenue Act of 1881 which gave to them 
the effect of judicial. decrees and barred 
all claims which had been put in issue, 
considered and decided by the Settlement 
Authorities. See Rewa Prasad Shukal v. 
Deo Dutt Ram Sukal (34). But from a 
purely conveyancing point of view no 

(33) 39 O. 843; 30 I A 190; 67 P R 1903; 8 Sar. 455 
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rights actually passed at the Settlement. 
All this has been elaborately discussed 
and considered twice by a Division Berch 
of this Court in Thakur Laxmansingh v. 
Durgapzrshad, F. A, No. 177 of 1933 and in 
FRamkuvarsha v. Madhorao, F. A. No. 1 of 
1935. 

It is important to understand these facts, 
otherwise it becomes impossible to grasp 
the true signiñcance of the terms “landlord 
and “tenant” used in the Acts under 
consideration and of the consequences which 
they entail in respect of the “transfers” 
with which the Acts deal, The so-called 
“landlords” are not landlords at all in any 
ordinary sense of the term, nor are the 
“tenants” tenants. The Govts which preced- 
ed the British had never given up their 
claims to the ownership of the soil and 
the British who took over from them in- 
herited and continued that concept. They 
did not part with these fundamental 
rights when they formally “conferred” 
proprietary rights upon the malguzars in 
the Settlement of the sixties; nor did they 
attempt to interfere with the rights, such 
as they were, of that larger class which 
had actual contact with the land and 
lived upon it—the cultivators of the soil. 
There was thus no transfer of title in the 
sixties but merely a continuance of the old 
estates jure coronoe. 

To quote from the judgment in Thakur 
Laxmansingh v. Durgapershad, F. A, No. 177 
of 1933: 

“It is to be observed that the term ‘proprietary 
right’ is not used by English lawyers and Baden 
Powell suggests in his Land Tenures of British 
India, Vol. I. Page 217 that it was used because 
Govt. rarely acknowledged anything like a complete 
unfettered right vested in any one person, But, 
however that may be this much is certain that the 
‘proprietor’ does not possess ‘the entire bundle of 
interests which in the aggregate make up a com- 
plete or absolute estate but only some of them, 
the rempinder being enjoyed by other persons’ such 
as ‘tenants’, ‘inferior proprietors’, ‘tenuré-holders’ 
and the like; also there is the obligation to pay 
land revenue to Govt. and the reservation by Govt. 
of its rights in mines and quarries and in large 
tracts of uncultivated land and forest. The tenure 
is therefore not the fee simple of English Lew .. 
..the malgueari or proprietary system being an 
almost wholly artificial tenure created by our 
revenue system and the policy of the Govt. of the 
day. (Baden Powell’s Land Tenures in British 
India, Vol. II, p. 455).” 


With this back-ground it is now possible 
to trace the devolution of these tenures. 
When the Settlement of the sixties was 
under consideration the Govt. of India 
issued instructions to the various Settle- 
ment Oommissioners in what is now known 
as the famous Oircular G. dated March 27, 
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1865. It ig indicated there the desirability 
of dividing ryote into different categories 
and of extending to them different privi- 
leges and differing measures of protection, 
The circular foreshadowed the use of the 
terms “absolute occupancy” “oceupancy” 
and ‘‘ordinary” which were later incor- 
porated into the first Ten. Act of this 
Province, Act IX of 1883. 

But these instructions were not come 
prehensive encugh and so in 1868 a 
supplementary set of instructions was issued 
and they stated that 

“The rights secured to the ryota are briefly... 
SAKA. ; also a modified right of transfer. The 
latter of these provisions requires carefully fo be 
kept in view by Revenue Officers, especially in 
cases of auction sale of absolute occupancy tenures. 
The right of pre-emption reserved to proprietors 
must never be overlooked should any of these 
tenures come to be sold under decree of Court.” 


It is true this particular sèt of instruc: 


tions was dealing with ryots which 
Circular G. had classified as absolute 
occupancy but it must be remembered 
that until the actual Settlement thig 


classification was unknown. ‘The ryots 
generally had rights (such as they then 
were), of transfer, and others of pre-emption, 
This becomes clear when we trace the 
history of these tenures down to the 
year 1880. 

By that time the poliey of settling the 
conditions of tenure between malguzar and 
ryot by the contractual expedient of obtain- 
ing Signatures to tke wayib-ul-arz had 
outgrown its uses. Greater certainty and 
more uniformity was called for. Therefore 
the idea of introducing some form of 
Ten. Act was mooted, and a Bill known 
as the Oeniral Provinces Tenancy Bill of 
1680 (mote the date for it is before the 
T. P. Act) was introduced into the Legisla- 
tive Department of the Govt. of India. 
This Bill had been drafted in the year 
1873 by. Mr. Jones who later becameMhief 
Oommissioner of the Oentral Provinces, 
After being introduced in 1880 it was 
circulated to a Committee of experts known 
as the Pachmari Committee which submitted 
its report on June 16, r881 (still before 
the T. P. Act). Dealing with absolute 
occupancy ryots (now termed tenants) the 
Committee stated that their rights as 
existing al tLe time of writing were 

“to sell or alienate their holdings to any one, the 
landlord having a preferential right to purchase, 
te.” 
and dealing with the incidents of occu- 
pancy tenure the report stated 

“their right might be transferred or mortgaged 


to any person who had become by inheritance a 
eo-sharer in the holding.’ 5 
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The Committee then, after criticising the 
Bill, made its own recommendations, which 
included rights of “transfer” in the case of 
cccupancy tenants and stated 

“the above are the rights and liabilities of the 
classes of tenants which we propose to recognise 
(not create), and with a view of maintaining 
the tenants in these rights we have introduced’ 
a clause preventing tenants from contractin 
erated out of the benefits of the proposed 

ct.” 


That this was the state of affairs existing 
at that time is further apparent from the 
speech of Mr, Ilbert who jntroduced the 
amended Bill which was later made law 
in the Legislative Department of the Govt. 
of India on June 20, 1883. (| refer to it 
only for the sake of the historical matter 
which it contains. See Martand Rao v. 
Malkar Rao (35). He gives Jong quotations 
from a note prepared by Mr. Jones (who 
by then had become Obief Ocmmissioner) 
in the year 1873. This note also emphasises. 
that at that date one of the main incidents 
of occupancy tenure was that “the right is 
transferable to a co-sharer by inheritance 
or to an heir expectant.” 

It is important to dwell on these early 
rights because they were in existence long 
before the T. P. Act and consequently 
embraced modes of transfer which were 
unknown to that Act. They also embraced 
rights of pre-emption, and, in my opinion, 
the rights now given to the heirs of a 
transferring tenant and to the malguzar 
by ss. 13 and 14 of the present Ten. Act 
are nothing but modified versions of that 
original right. This is where the decision 
of their Lordships dealing with the matter 
of pre-emption is of such supreme im- 
portance. 


When did these rights arise? Not when 
there was a sale or a gift or mortgage of 
the kind contemplated by the T, P. Act 
because that sort of conception was 
not present to the mind of anybody 
at those dates but whenever a ryot 
did a certain act which, so far as he 
was concerned, was intended to and did 
in fact divest him of all rights in bis hold- 
ing and pass them on to another man. 
These acts were broadly termed transfers, 
As soon as he did this a number of col- 
lateral rights such as thoee of pre-emption 
sprang into being. The question then ig 
whether the T. P. Act strikes at these cole 
lateral rights in the same way as it strikes at 


(35) 24N L R25 atp. 31; 107 Ind. Cas, 7: AI R 
1928 P O 10; 55 IA 45: 55 O 403; 470 L J 150; 30 
Bom, L R 251;27 LW 350;54M LJ 397; 3220 WN 
621; 11 N LJ 26 (P O) 
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the act of transfer between the transferor 
and the transferee. The Privy Council hold 
that it does not in cases of pre-emption under 
the Muhammadan Law. Therefore when- 
ever the same series of acts is gone through 
with the same intention as to consequences, 
and the same practical effect between the 
immediate parties thereto, those collateral 
rights spring into being as effectively as 
they did before. The word “transfer” for 
those collateral purposes has not changed 
its original connotation, This is partis 
cularly so when we relise that the first 
Ten. Act which had been under considera- 
tion from 1873 was énacted in 18:3 and 
came into force on June 22, of that year, 
that is to say within 11 months of the 
T. P. Act. 

Tke permissible limits of transfer and 
the effect of transfers which travel beyond 
them ié given in s. 43 (2) of that Act. Those 
provisions were reproduced with modifica- 
tions into the Act of 198 by s 46 (3) 
and are now to be found in ss. 12, 13 and 
14 of the present Act. 

The Ten. Act of 188] therefore did not 
so much create new rights as give legis- 
lative- sanction te rights already in being 
after making such modifications in them 
as it thought fit; and in using the terms 
“landlord” and “tenant” it did not mean 
to introduce new concepts into the existe 
ing tenures but merely to employ conve- 
nient labels which stood ready to hand to 
distinguish them by. 

The next question is whether there has 
been a “transfer” to Ramu. What happens 
when s. 28 of the Lim, Act extinguishes a 
right? Itis clear that the right passes to 
the person who prescribes for it. This is 
not because of any provision of the Lim, 
Act but under the general law, and that 
law, namely the law of prescription, is 
founded upon the fiction of a lost grant. 
Now a grant clearly imports a transfer 
of title and that is what actually happens 
when there is prescription. The original 
Tight is extinguished bys. 28 and is then 
transferred to the next man under the law 
of prescription. 


U. N. Mitra in Volume II of his 
Limitation and Prescription, 6th Edition, 
p. 1017 says 

“The right of a person whose suit for possession is 
barred by limitation under this Act is directly 
extinguished, and indirectly transferred to the party 
in possession of the property.” 

_ This view of the law is endorsed by a 
passage in a judgment in the Judicial 
Committee which though obiter has great 
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forcé. In Muhammad Mumtaz Ali Khan 
v. Mohan Singh (36) their Lordships dealing 
with s. 28 of the Lim. Act say: 

“The Bosrd were not referred to and are not aware 
of any other section which would have the effect of 
extinguishing a right of property which is vested 
in one person and transferring it by the mere 
lapse of time to the person actually in possession.” 

It is clear therefore that in the opinion 
of their Lordships there is a transfer of 
rights in such cases, My learned brotber 
Niyogi, J. has collected other cases on this 
point. They are to be found in his judg- 
ment and may also be referred to. 

Now the T. P, Act does not strike at all 
transfers, but only at certain specified types 
of transfer such as sale, gift, mortgage 
and the like. The present type of transfer 
by prescription does not fall within the 
purview of the Act, therefore once it is 
accepted that there was a transfer in this 
case, and once it is accepted that the word 
“transfer” in ss 12,13 and 14 of the present 
Ten. Act is not confined to the narrow 
types of “transfer” with which the T. P. 
Act deals, it follows thatthe “transfer” by 
prescription to Ramu is good under s. 12 
(1) because Ramu is the heir presumptive: 
within the meaning of s. ll. 

It is argued that this means that a ten- 
ancy can be acquired by adverse posses- 
sion, whereas it has always been held in 
this Province that it cannot and we are 
referred to Kanhayalal v. Dularsingh (1) 
and to Banau v. Ranjitsingh (37). It was 
also argued that this will cast doubt upon 
the rulings which hold that the landlord 
Can always sue a trespasser for possession 
in the Civil Courts as has been held in 
Sahasram v. Sheonath (38), Alltbhat v. 
Shamrao (39) and Goura v. Shriram (10). 

I agree that these decisions require 
reconsideration, for as they stand they 
come to this: the Oivil Courts have juris- 
diction in such cases and not the Revenue 
Authorities: the Civil Courts cannot have 
this authority whenever there is a transfer 
within this meaning of s. 12 because ss. 13 
and 14 (1) read with s. 105 (e) exclude 
their jurisdiction: therefore the word “trang- 
fer” used in s. 12 does not embrace and 
include a transfer by prescription. o, 

If those decisions are right, then it18 1n 

(36) 45 A 419 at p. 420; 74 Ind. Cas. 476; A IR 
1933 P O 118; 50 I A 202; 26 O O231;21A L J 
757, 45 M L J623; 9O& ALR 901; 100L J 
383: 19 L W 283; 39 O LJ 295; 28 O W N 840; 33 
M L T321(P 0). 


(37) A IR1926 Nag, 99; 89 Ind. Oas, 752. 
(38) 11 N LR 124; 31 Ind, Oas. 303; A I R 1915 


ag. 113. 
(39) 18 NLRB 82; 64 Ind, Oas. 902; A IR 1922 
Nag. 216, 
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my opinion, impossible to take the view 
upon which we are all agreed in this case 
without holding that the word “transfer” 
used in s. 12/1) means one thing in res- 
‘pect of transfers which it permits and an- 
other in respect of transfers which it 
prohibits. In my opinion that is an ime 
possible view. It is not even as if the 
‘word “transfer” were used twice; everything 
turns upon the meaning of the one word 
in the opening sentence of—s. 12/1): 

“An occupancy tenant may transfer his holding 


only to the extent and in the manner herein in- 
-dicated,’? 


If these rulings lay down good law, 
then our view here must be wreng. On 
‘the other hand. if we are right, then these 
‘cases have been wrongly decided, 


As regards the difficulty which my learn- 
ed brother Niyogi, J. feels about the limita- 
‘tion of one year prescribed by the Second 
Schedule to the O. P. Ten. Act for 
‘applications under s. 13 the answer 
ie, in my opinicn, that the “transfer of 
“possession” dces not take place until the two 
years (now three) prescribed by Art. 1 for 
suits has elapsed. The word “possession” 
is used in many different senses in law 
varying from bare occupation, through 
symbolical possession right up tothe full 
and complete occupation of an owner with 
all the bundle of rights which constitute 
full ownership. Having regard to the 
‘word “transfer” used in the schedule and 
to its reference to s.13 which deals with 
transfers of rights (those are the words 
used) and not merely with a change of oce 
‘cupation, itis to my mind clear that what 
is contemplated is the date on which the 
tenancy coupled with occupation, is trans- 
ferred from one to the other. That, in 
‘the case of a transfer, would be the date 
on which thetenancy rights of the guondum 
tenant is determined by adverse possession 
and passed on to the trespasser. It is, I feel, 
Impossible to stressthe one word “‘possese 
sion” in the third column and to ignore 
‘the word “transfer” used therein its rela- 
‘tion tos. 13, which is also mentioned. In 
‘my opinion the article must be read as a 
whole. However I agree that these matters 
are not strictly relevant in the present 
reference. . But it isin my opinion neces- 
‘sary to refer to them in order either to 
distinguish the rulings just cited (which 
I feel is impossible) or to show how and 
where they. are wrong.. In my view our 
present conclusion and these decisions can- 
not live side by side. One or the other 
must be wrong. 
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In my opinion the true position is this: 
Either there is a “transfer” which has the 
practical effect of extinguishing the ten: 
ant’s rights as between the transferor and 
transferee or there is not. This “transfer” 
need not necessarily be in accordance with 
the T. P, Act; for instance part perform- 
ance might make a transfer otherwise 
invalid effective as between the parties 
immediately concerned, (though it would 
not pags title and thus enable the “trans- 
feree” to sue in his own right), and so 
would adverse possession. If there is such 
a “transfer” then it must be seen whether 
it contravenes the provisions of s. 12 (1) of 
the C. P. Tenancy Actornot. Ifit does not, 
then it cannot be questioned so far as 
the Ten. Act is concerned. If, on the 
other hand, it does, then the provisions 
of se. 13 and 14 come into piay and the 
landlord’s only remedy, as also that of the 
other heirs entitled to possession under 
those sections, is to pursue the remedy 
given there. They have no independent 
right of suit in the Civil Courts. 

I do not think the remarks of their Lord- 
ships in Parashram Balaji v. Asa 
Ram (29), make any difference to. that 
position. Their Lordships were not consie 
dering the present question because they 
state at p. 110* that they do not consider 
it necessary to make any pronouncement 
On it, forthe reason that, in their opinion, 
if could not be raised before them because 
no appeal in respect of the trees had been 
filed in the Judicial Commissioner's Court 
against the decree of the first Oourt which 
excluded them from the scope of the 
plaintiff's claim. Moreover, though they 
use expressions at pp, 108 and 109* to the 
effect that such transfers are invalid and 
inoperative, they also quote the provisions 
of s. 46 (3) which enact that they shall only 
be voidable and not altogether void. 

The Ten. Act, as we have said, is dealing 
with special rights. It has created special 
tenures unknown to the ordinary law. 
Therefore, when it prescribes a special 
remedy for the contravention of one of its 
prohibitions, it must be taken that the 
intention was to limit the party seeking 
relief to the special remedy prescribed. 
That must be considered as one of the 
incidents of these special tenures. It is no 
use looking to the ordinary law of lands 
lord and tenant because these tenures are 
not of that nature, Moreover it would 
involve endless anomalies to hold otherwise. 

If, on the other hand, thereis no “trange 

*Pages of I. L. R. (1936) Nag.—{#d.] 
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fer” then the tenant's rights are still 
there and he alone would be the one 
entitled to present possession and tbere- 
foreto sue for it. The landlord's rights 
‘do not accrue until the tenancy is extin- 
‘guished either by surrender is, 89) or 
‘abandonment (s. 35), orin some other way. 
But more of this later. 

I emphasise again that it is misleading 
to look to the ordinary law of landlord and 
tenant. We must confines our attention to 
the peculiar provisions of the Act. This 
-does not leave the landlord without remedy, 
except when there is a permissible “trans- 
fer”, On the other haud itarms him with 
powerful, quick and cheap weapons which, 
subject onlyto thesuperior rights of those 
in the line of heirs heis expected to avail 
himself of and use. 

In my opinionit wastheintention of the 
Legislature io exclude the Givil Courts as 
much as possible and to leave these matters 
‘to the Revenue Officers who are better able 
-to deal with them because they are not as 
hampered as we are bythe technicalities of 
procedure and evidence. It is clearly the 
policy of these special laws to provide 
quick, cheap and effective remedies in all 
matters touching tenancies and the land 
revenue, and to prevent, as faras that is 
‘humanly possible, the endless litigation 
which often proceeds for years together in 
the Civil Courts and which, in the end, 
frequently impoverishes winner and loser 
alike. We are bound, therefore, to give 
-effect to that policy and to interpret these 
Acts, when there is doubt or ambiguity, as 
far as we can along those lines. 

I repeat that this is not one of those 
‘cases in which there is a departure from the 
ordinary law and where the usual canons of 
-construction apply, namely, that the de- 
parture is not to be carried further than is 
expressly warranted by the strict terms of 
the Act. We are dealing here with scecial 
tenures which have been created and 
surrounded with rules peculiar to them- 
selves. The endeavour therefore should be 
to Interpret the rules relating to them in 
‘such; a way as to fit them in with the 
general scheme. 

The landlord, as i have pointed out, is 
not a landlord in any real sense of the 
term. He is not and never has been the 
complete owner of the land; the free- 
hold has never been his. Thequondum 
precariousness of his tenure has gone and 
stability and protection are now guaran- 
teed to him as well as cheap and effective 
Temedies; but ata price. He has to respect 
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the rights of another class of tenuresholders 
whose claims to protection and guarantees 
are at least as ancient and as good as 
his. One of these protections is that the 
landlord, who is normally a richer man than 
cultivator, should not be allowed to wear 
down his adversary by long and expensive 
litigation which the latter cannot afford. 
There is therefore no hardship or injustice 
in keeping tte landlord out of the Civil 
Courts whenever that is possible, It is 
not a8 shocking as it would be if the 
landlord were a real landlord within the 
meaning of the English Law aud the ten- 
ant 2 real tenant, 

The landlord is given special facili- 
ties in the Act for the recovery of 
renta (including arrears) and special 
machivery is set up in every village to show 
year by year the persons in actual cultivate 
ing possession of theland. Itia therefore 
easy for him to keep himself in touch with 
his tenancies and find out exactly who are 
on the land. It is no greater hardship to 
compel him to act under ss. 13 and 14 when 
the “transfer” is by adverse possession (or 
to put it more accurately under the law of 
prescription) than it is to drive him to those 
provisions in the case of transfers permis- 
sible under the T. P. Act, especially when 
they are oral, as they must invariably be une 
less the Registering Officer makes a mistake, 

I do not feel the difficulties envisaged 
by Goura v. Shriram (10). But before 
dealing with that decision it is as well to 
point out that the learned Judicial Commis» 
sioners were dealing there with absolute 
occupancy tenants. Whether there would 
be any difference in their case I do not 
Stop toenquire because their status has not 
been enquired into in this case. But in 
so far as the decision purports to travel 
wider and govern occupancy tenants as 
well, as it does at p. 203*, I think with 
respect that the observations to that extent 
do not apply. The reasoning is founded on 
principles of English Law which with the 
utmcst respect I feel have not been correctly 
appreciated. 

The learned Judicial Commissioners have 
quoted passages from the 18th volume of 
Halsbury’s Laws of England at p. 767, but 
have overlooked the fact that in England 
the landlord cannot sue for possession during 
the continuance of a tenancy even if there 
is a trespasser onthe land. His rights in 
that respect do not accrue until the tenancy 
is determined. Until then all he can do 
jg to sue in respect of injuries to his rever 

*Page of 25 N, L. R.-TEd.] 
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sionary interest ; and this of course entails 
the right to institute a declaratory suit 
under s. 42 of the Specific Relief Act : but 
not one for possession. See 27 Halsbury’s 
Laws of England, pp. 851 and 855. The 
law in India is the same. See U.N. Mitra’s 
Law of Limitation and Prescription, 
6th Edition, Vol. I. pp. 182-187 and Vol. II, 
pp. 1636 and 1744, I can find nothing in 
the O. P. Ten. Act to indicate a different 
Tule. 

The fear underlvin g some of the Nagpur 
decisions, such as the one under considera- 
tion, that the adverse possession of the 
trespasser would run against the landlord 
even during the currency of the tenancy 
is groundless because the Privy Council 
has decided that it does not. See Katyayant 
Debi v. Udoy Kumar Das (40) where their 
Lordships quote with approval the decision 
of Peacock, ©. J. in Womesh Chunder Goopto 
v. Raj Narain Roy (41). 

The only other point which has to be 
met ir the remark of Kinkhede, A. J. O. in 
Goura v. Shriram (10) where he states that 

“Where the landlord’s rights thus stand in jeo- 
pardy, by reason of the lawless action of a trespasser 
the law cannot be so unreasonable as to deny him 


the right to sue to put an end to such a deadlock by 
ejecting the trespasser.” 


As I have shown, the fear that the rever- 
sionary rights are placed in jeopardy by 
such action has been set atrest by the 
Judicial Committee, and is groundless. The 
only other fear expressed is that the land- 
lord might Icse his right to rent, But 
that is also groundless. Of course the tenant 
cannot put an end to his liabilities either 
by unilateral action or inaction on his part, 
and if the rent is not paid ths landlord has 
his remedies under the Act. He can sue 
for it and then execute the decree by asking 
the Revenue Authorities to determine the 
tenancy and eject the tenant. (Sections 23-27.) 

As soon as the tenancy has been detere 
mined, then he is free to sue the trespasser, 
whether he is in the line of heirs or not. 
If, however, the tenant pays up, then the 
tenancy is not determined and the land- 
lord has no cause, for complaint. He has 
got all he is entitled to and it is no concern 
of his if the tenant chooses to let a stranger 
remain on the land. This of course is also 
the position under the ordinary law of land- 
lord and tenant. f 

But the moment the two years prescribed 
by Art. 1 to Sch. II elapses, then by reason 


(40) 52 O 417 at pp. 422, 423; 88 Ind Oas., 110: 
A IR 1925 P O 97; 52 IA 160; 23 A LJ 751; L 
R 6 A@O) 140; 300 WN 1(PQ), 

(41) 10 W R 15 at p, 19. 
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of the special sense in which I conceive 
the word “transfer” has been used in the 
Ten. Act, the trespasser becomes a “trange 
feree” within the meaning of s. 12 and the 
landlord then hasa quick and cheap remedy 
for getting possession under ss. 13 and 14, 
unless the “transferee” is within the line 
of heirs contemplated by s. 11. In that case 
the landlord is out of Court. Nearer heirs 
may or may not have a better right, but 
that is no concern of the landlord. He has 
none, 

If the landlord does not proceed under 
ss. 13 and 14, then it has to be assumed, 
and the landlord will not be allowed to 
assert the contrary, that he has elected to 
accept the new man as his tenant. I 
emphasise that all that the person in posses- 
sion can prescribe for during the continue 
ance of the tenancy is the limited interest 
of the tenant. If he wishes to prescribe 
for the higher right, then ouster, that is to- 
say a fresh assertion of a hostile title 
brought home to the knowledge of the land- 
lord (for till that is done the landlord ig 
entitled to assume that only a lesser right 
is being claimed) made after the determina» 
tion of the tenancy will be necessary. In 
that event, of course, the landlord can sue 
in the ordinary way within 12 years from 
the date of such hcstile assertion: normal 
forfeiture of the tenancy is then involved. 

That leaves only this criticism to meet. 
If the land is left vacant, can the landlord 


‘Teenter? In my opinion, he can only do. 


so at his own risk, unless he takes steps to- 
determine the tenancy. His right will of 
course avail him against all the world but 
not as against the tenant whose tenure 
has not been determined, His true remedy 
is to proceed under s. 35 if there has. 
been abandonment. If not, to sue for his 
rent, and in the event of its not being: 
paid, to proceed to determine the tenancy in 
execution in the way I have indicated. 

For these reasons I consider that. 
Goura v. Shriram (10), in so far as it pure 
ports to affect occupancy tenants, was. 
wrongly decided, and the answer to the: 
question referred is; no. 


8. Answer in negative.. 
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BOMBAY HIGH COURT 
Second Appeal No. 511 of 1936 
July 26, 1939 
BroomMFIELD, Aa. O. J. AND Sgn, J. 
UMABAI SHANKAR BORGAONKAR 
— PLAINTIFF—-APPBLLANT 
Versus ` 
SHANKAR HARI BORGAONKAR— 


DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
7. 15—Application in forma pauperis dismissed on 
ground that applicant was not pauper and applicant 
ordered to pay defendant's costs~Applicant filing 
regular suit without paying costse—Defendant con- 
testing suit on merits without taking objection— 
Objection held waived and trial Court could enter- 
tain suit. 

Order XXXIII, r. 15, is mandatory, and when 
failure to comply with the rule is brought to the 
notice of the Oourt, the suit must be dismissed if 
the objection has not been waived. But the failure 
to comply withthe condition in O. XXXIII, r. 15, 
as to prior payment of costs isan irregularity in 
the initial procedure which does not affect the in- 
herent jurisdiction and competence ofthe Court to 
entertain the suit and, therefore, it may be waived. 
Ledgard v. Bull (2), relied on, 159 Ind. Oas. 509 (1), 
explained. ([p. 752, col. 1.) 

An application in forma pauperis for maintenance 
was rejected on the ground that the applicant wag 
not a pauper and she was ordered to pay costs of 
defendant (her husband), Without paying the costs 
the applicant instituted a suit in the ordinary way 
and the husband contested the claim or merits, 
No objection for failure to pay costs of prior ap- 
plication was taken: 

Held, that there had been a waiver in this case 
by reason of the defendant submitting himgelf to 
the jurisdiction throughout the proceedings in the 
trial Court and that, therefore, the trial Oourt had 
jurisdiction to entertain the suit. [ibid.] 

[Oase-law reviewed.] 


S. A, from the decision of the Distric? 
Judge, Sholapur, in Appeal No. 114 of 1935. 


Mr. M. G. Chitale, for the Appellant, 


Mr. A. G. Kotwal for Mr. D. A. Tulzapur- 
kar, for the Respondent. 


Broomfield, Ag. C. J.—This appeal 
raises a question of the construction of 
O. XXXIII, r. 15. The question arises in 
this way. The plaintiff-appellant is the wife 
of defendant-respondent. She made an ape 
plication to sue in forma pauperis claiming 
separate maintenance and residence, The 
application was opposed by the husband 
on the ground that she was not a pauper 
and it was rejected and the plaintiff was 
ordered to pay the costs of the opponent, 
Notice has been sent to the Govt. Pleader, 
but he did not appear, and therefore no 
costs were incurred on behalf of Govt. 
Order XXXIII, r. 15, is in these terms : 

“An order refusing toallow the applicant to sue as 
& pauper shall be a bar to any subsequent application 
of the like nature by him in respect of the same right 
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to sue; but the applicant shall be at liberty to 
institute a suit in the ordinary manner in respect 
of such right, provided that he first pays the costs 
(if any) incurred by the Provincial Govt. and 
by the opposite party in opposing his application for 
leave to sue 88 a pauper.” 

Without having paid defendant's costs in 
the pauper application the plaintiff insti- 
tuted an ordinary suit on the same cause of 
action but claiming an additional relief in 
respect of her stridhan ornaments. The de- 
fendant putin a written statement conteste 
ing the claim on the merits but saying 
nothing about O. XXXIII, r. 15. The claim 
was decreed, Tae defendant appealed on 
the merits, again not mentioning the bar 
of r.15. By a subsequent application howe 
ever, he raised the point that the Court had 
no jurisdiction to entertain the suit and the 
District Jndge allowed the demurrer and 
dismissed the plaintiff's claim for separate 
maintenance and residence. He thought he 
was bound to do so on the authority in 
Famabat v, Shripad Balwant (1), The 
decree in respect of the ornaments was 
confirmed with a modification. Plaintiff 
has appealed against the dismissal of the 
claim for residence and maintenance. 

Before discussing Ramabai v. Shripad 
Balwant (1), there are some other authorities 
which require to be considered. There ig 
first of all Ledgardv, Bull (2). In that 
case a suit for infringement of a patent, 
which the law required to be instituted in 
the District Court, was instituted in the 
Court of a Subordinate Judge, and was 
then transferred to the District Court. There- 
fore, it was not properly instituted, but 
the District Court would have had jurisdic- 
tion if the suit had been properly instituted, 
It was held that the defect was one which 
might have :been waived, although on the 
facts it was found that no waiver had been 
established. The Court drew a distinction 
between inherent want of jurisdiction or 
the competence of the Court and irregula- 
rities in the initial procedure, and certain 
general propositions were laid down of 
which the ones material for our purposes 
were these. Whenthe Judge has no ine 
herent jurisdiction over the subject-matter 
of a suit, the parties cannot, by their mutual 
consent, convert it into a proper judicial 
process. But when,,in a cause which the 
Judge is competent to try, the parties with- 
out objection join issues and go to trial upon 
the merits, the defendant cannot subges 
quently dispute his jurisdiction upon the 


(1) 59 B 733; 159 Ind, Cas. 509; AI R 1935 Bom. 


421; 37 Bom. L R 749; 8 R B 210 


(3) 9A 191; 131A 134; 4 Sar, 741 (P 0), 
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grounds that there were irregularities in the 
initial procedure which, if objected to at 
the time, would have led to the dismissal of 
the suit. Referring to the particular case 
their Lordships said (p. 203*) : 

“The District Judge was perfectly competent to 
entertain and try the suit if it were consequently 
brought, and their Lordships do not doubt that, in 
such a case, a defendant may be barred by his own 
conduct, from objecting to irregularities in the 
institution of the suit.” 

Ledgard v. Bull (2) is a leading case, the 
authority of which cannot be questioned, It 
has been argued for the appellant, with 
great force we think, that the ruling covers 
this case and cannot be distinguished. It 
cannot be gainsaid that the Subordinate 
Judge here was competent to entertain and 
try the plaintifiis suit for maintenance, 
provided it was competently instituted, 
which if would have been if the costs of the 
defendant had been first paid. Therefore, 
it would seem, on the principle laid down in 
Ledgard v. Bull (2), it was nota case of 
inherent want of jurisdiction in the Court, 
but an irregularity in tke initial procedure 
capable of being waived. The next case 
to be considered is Chandulal v., Awad (3), 
That was a case under s. 433 of the old Pro- 
cedure Code corresponding to the present 
s. 86. That section provides that Ruling 
Princes and Ohiefs may, with the consent of 
the Governor-Generalsin-Oouncil, certified in 
a particular manner, but not without such 
consent, be sued in any competent Oourt. 
There was a suit against a Ruling Chief 
which was instituted without consent A 
consent that the action should be prcceeded 
with was obtained afterwards, but this was 
held to be insufficient. Strachey, J. who 
tried the case held that the defect arising 
from the want of a proper consent was 
waived, the defendant having put in a writ- 
ten statement contesting the claim on the 
merits and having taken part in various 
other proceedings in the suit. The learned 
Judge applied Ledgard v. Bull (2) and 
treated the omission to obtain the consent 
of the Goverror-General as an initial irre- 
gularity which could be waived. He also 
relied on an English case, Moore v. Gamgee 
(4), in which a distinction was drawn be- 
tween cases where there is a total want of 
jurisdiction, 4. e. where under no circume 
stances can the Oourt entertain the parti- 
cular kind of action, and cases where there 
is no want of jurisdiction over the subjacte 


(3) 21 B 351. 
(4) (1890) 25Q BD 244,59 LI QB 50538W R 
` 669, 
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matter of the action but jurisdiction in the 
Particular case is contingent, for instance on. 
leave to sue being obtained. It was held that 
in the latter class of cases the objection - 
of want of jurisdiction may be waived. An. 
additional reason relied on by Strachey, J. 
in Chandulal v. Awad (3) was that s. 433,. 
created a personal privilege for Sovereign 
Princes and Ruling Chiefs, which privilege 
is capable of being waived, presumably 
on the principle quilibet potest renunciare 
jum pro se introducto. Mr, Kotwal who 
appears for the respondent has sought to 
distinguish the case on this ground, But 
this was only a part of the ratio decidendi, 
and moreover the condition that the costs of 
the other party already incurred are to be 
paid before a suit can be brought may be 
described not unreasonably as a condition 
imposed for the benefit of that party. In 
King v. Secretary of State (5) it was held 
that where leave under cl. 12, Letters. 
Patent, was required before the Court could: 
entertain a suit, and the leave had not been: 
obtained, the defect was one that could be 
waived and had been waived by the defen- 
dant filing a written statement and apply- 
ing for a commission to examine witnesses. 
In that case Moore v. Gamgee (4) was 
followed. 


Reference may also be made to Jose 
Antonio Baretto v. Francisco Antonio 
Rodriques (6) and Girwar Narayan v. 
Kamla Prasad (T) where a distinction has 
been drawn between inherent want of 
jurisdiction and want of jurisdiction on 
grounds which have to be determined by 
the Court itself, if there is a dispute as to 
the facts on which jurisdiction depends. In 
kamabai v. Shripad Balwant (1) the facts 
were these. The plaintif was the widowed 
sister-in-law of the defendant. In 1919 she 
applied for permission to sue in forma 
pauperis. The application was rejected in 
March 1920, and by the terms of the order 
she was bound to pay the costs of the 
opponent. In 1927 she filed a suit on pay- 
ment of the ordinary court-fees to recover 
maintenance from the defendant. The costs 
payable tothe defendant in respect of the 
pauper petition were not paid by the plain- 
tiff before the institution of the suit. But 
some time after the hearing of the suit 
had begun, the defect was noticed by the 
Court and the plaintiff thereupon paid the 
amount of the costs into Court. The trial 

(5) 35 O 394; 7 OLJ 441; 120 WN 705. 

(6 35 B 24; 7 Ind. Cas. 950; 12 Bom ‘LR 712, 


(7) 12 Pat. 117; 142 Ind. Oas, 113; A I R1933 Pat, 
104; 13 P L T 737; Ind. Rul. (1933) Pat. 109. 
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Judge dismissed the suit and that order of 
dismissal was confirmed by the District 
Court on appeal and by Divatia, J. in 
second appeal. 

The grounds of Divatia, J.'s decision are 
that the words in the rule “provided that 
he first pays the costs” must meau that it 
is only when the costs are paid before the 
institution of the suit that the Court can 
proceed with it, that the rule is impertative 
and that therefore if the costs are not paid 
the Court has no alternative but to dismiss 
the suit. Very few authorities were referred 
to. Ranchod Morar v, Bezanji Edulji (8) 
was mentioned. That was a case under the 
first part of the rule, that is to say an ap- 
plication for leave tosue as a pauper had 
been rejected with costs and a subsequent 
application was made to sue as a pauper on 
the same cause of action. The costs of the 
first application had not been paid, but that 
it would seem could make no material 
‘difference. It ia the rejection of the first 
application and not the non-payment of the 
costs which operates as a bar to the second 
application. It was held in that-case that, 
although the fact that a previous applica- 
tion had been rejected was brought to the 
notice of the Court at a very late stage, it 
was bound to take notice of it and to 
dismiss the second application. But in view 
of the difference in the language of the two 
parts of the rule (“shall be a bar to.any sub- 
sequent application” in contrast to ‘shall 
be at liberty to institute a suit provided 
that he first pays the costs”) this case is 
not an authority on the point now before 
us. Nor does it appear that Divatia, J. relied 
upon it, The only case he mentions as an 
authority is Mahadeo Sahai v. Secretary of 
State (9). But that is of little assistance as 
the judgment merely contains an incidental 
reference toO. XXXIII, r. 15, which is de- 
scribed as an “imperative” provision, 

It is not clear from the report in Ramabat 
v. Shripad Balwant (1) that the facts would 
have justified a pleathat the bar of the 
rule had been waived. In any case no such 
plea appears to have been taken and there 
was no discussion of the question of waiver. 
Nor has Divatia, J. said in so many words 
that there was anything in the nature of an 
inherent defect of jurisdiction. He simply 
agreed with the Courts below that the suit 
was ‘not validly instituted” and therefore 
had to be dismissed. Ramabai v. Shripad 
Balwant (1) has been approved by a Bench of 

8) 20 B 86. 


9) 54 A 390; 140 Ind. Oas. 125; A IR 1982 All. 312; 
(1932) A L J 254; Ind. Rul. (1932) All. 618. 
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this Court in an unreported case: First Ape 
peal No. 236 of 1930, Ganeshram Ramlal v. 
Shrikishan Rupchand decided on Febru- 
ary 2, 1937 by Barlee and Tyabji, JJ. 
But there again the point of waiver did 
not arise. The appellant had made an 
unsuccessful application to be allowed to 
appeal as a pauper and had not paid the 
costs before appealing in the ordinary 
way. A preliminary objection was taken 
that the appeal was not competent. The 
objection was allowed and the appeal was 
dismissed. Mr. Kotwal for the respondent 
has argued that as there is no right to sue 
unless the costs are first paid, therefore 
the Court has no jurisdiction to entertain 
the suit and a defect of jurisdiction can- 
not be waived. He relies on a recent 
Fall Bench decision of the Allahabad High 
Court, Shiam Sundar Lal v. Savitri Kune 
war (10) which no doubt lends support 
to his argument, though not on the ques. 
tion of waiver, for, no such question 
appears to have arisen on the facts of' 
that case. It was held that the payment 
of costs of an unsuccessful pauper appli- 
cation is a condition precedent to the enter- 
tainment of an ordinary suit on the same. 
cause of action and if they are not so 
paid, the Court is bound to dismiss the 
suit. 

This decision was based partly on 
the language of the rule but mainly, it 
would appear, on a ruling of the Privy 
Council in Ohene Moore v. Akesseh Tayee 
(11). That was an appeal from West Africa 
and the question was whether the Provin- 
cil Commissioner had jurisdiction to entere 
tain an appeal from &a native tribunal. 
The statutory rules regulating such appeals 
provided that a party desiring to appeal 
from a Paramount Ohief's tribunal should 
first obtain the leave of such tribunal to 
do so and that leave to appeal shbculd 
not be granted unless and until the appel- 
lant should either have paid the costs 
in such tribunal or sbould have deposite 
ed therein or in the Oourt to which the. 
appeal was being taken a sum of money 
sufficient to satisfy such costs. A native 
tribunal had granted leave to appeal on 
conditions, but in those conditions no proe 
vision was made for the costs in the first 
Court. Therefore the statutory condition 
on which alone leave to appeal could be 
given was not fulfilled. When the appeal 

10) 58 A 191; 157 Ind. Cas, 150; A I R 1935 All. 
723: (1935) A LJ 857; 1935 A L R707;8 R A 107 
(F B 
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rcame before the Provincial Commissioner 
‘this point was taken (so that here also 
-there was no question of a waiver), but he 
overruled the objection and allowed the 
‘appeal, The Judicial Committee held that 
“he had no jurisdiction to make any order 
:at all because no appeal was properly be- 
-fore bim. Their Lordships said: 

“Tt is to be remembered that all appeals in this 
-country and elsewhere exist merely by statute and 
unless the statutory conditions are fulfilled no 
jurisdiction is given to any Oourt of Justice to 
,entertain them,” 

This Privy Council case igs no doubt 
‘conclusive on the point that if a statutory 
condition limiting the right to appeal is 
not fulfilled, and objection is taken on 
that ground at the proper time, the appeal 
must be dismissed, and the same will apply 
to suits. We have no hesitation in agree- 
ing with Ramabai v, Shripad Balwant (1) 
and Shiam Sundar Lal v. Savitri Kunwar 
.(10) so far that O. XXXIII, r. 15, is man- 
datory, and when failure to comply with 
the rule is brought to the notice of the 
Court, the suit must be dismissed if the 
.objection has not been waived. But some 
„defects which are in a sense defects of 
jurisdiction may be waived, as we have 
‘seen. The Privy Council case just cited is 
no authority on the question of waiver, nor, 
‘as we understand it. does it afford any 
guidance as to the application of the rule 
‘in Ledgard v. Bull (2) to the provisions of 
.O. XXXIII, r. 15. In that respect as far 
as we are aware this is a case of first 
impression. We take the view that the 
failure to comply with the condition in 
O. XXXIII, r. 15, as to prior payment of 
costs is an irregularity in the initial pro- 
cedure which does not affect the inherent 
jurisdiction and competence of the Oourt 
to entertain the suit and that therefore 
on the authority in Ledgard v. Bull (2) it 
may be waived. It is clear on the authori- 
ties and is not disputed that if the plea 
of waiver is permissible there has been a 
waiver in this case by reason of the defende 
ant sumbitting himself to the jurisdiction 
throughout the proceedings in the trial 
Court. The trial Court's decree was there- 
fore wrongly set aside. We allow the 
appeal. ‘There will be a decree for mala- 
tenance and residence in the terms of the 
trial Court's decree and a decree for the 
ornaments in the terms ofthe first Appel- 
late Court’s decree and respondent wili pay 
the costs throughout. 

Sen, J.—I agree. The principle enunciat- 
ed by the Privy Council in Ohene Moore v, 
` Akesseh Tayee (11) is that an appeal is a 
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creature of the statute and unless the 
statutory conditions as to the filing of 
appeals are fulfilled no jurisdiction is given 
to any Court of Justice to entertain it. The 
statute which their Lordships were con- 
cerned with, appears to have provided that 
an appeal would lie only by leave granted 
by the trial Court and that the said leave 
was noto be granted unless the costs in 
the trial Court had been paid in such 
Court or deposited therein orin the Court 
to which the appeal was being taken. The 
words “an appeal would lie only by leave” 
obviously have reference to the question of 
the Oourt’s jurisdiction. It was tbus the 
express intention of the statute in question 
that unless the conditions named had been 
fulfilled, the Appellate Court would not have 
jurisdiction. It appears unquestionable that 
where a Statute lays down the conditions 
under which alone an appeal would lie, 
the Court cannot get jurisdiction unless 
and until such conditions are satisfied, 
There are, however, statutory provisions 
for instance those in the rule we are cone 
cerned with, O. XXXIII, r. 15, which do 
not appear primarily to be concerned with 
a question of jurisdiction but which en- 
able or allow a party “to institute a suit in 
the ordinary manner” provided a particular 
condition is first satisfied. Is it possible to 
say thatthe two cases stand on the same 
footing ? It seems to me that a differentia- 
tion is not only possible but justifiable, 

The first part of O. XXXIII, r. 15 no 
doubt deals directly with the question of 
jurisdition. The rule does not then proceed 
to provide that the non-payment by the 
applicant of the costs of the opposite party 
in opposing his application for leave to 
sue as a pauper shall be a bar to the 
institution by him of a suit in the ordinary 
manner with respect to the same right. 
What the second part of O. XXXIII, r. 15 
Says is, in my opinion, something different, 
Instead of creating a bar to the Oourt’s 
jurisdiction it confers on the applicant the 
right tosue provided he fulfils a certain 
condition. The distinction, though some- 
what fine, is, in my opinion a real distinc- 
tion andis the kind of distinction which 
forms the basisof the passage in Ledgard 
v. Bull (2), which is quoted at pp. 267-368* 
in Chandulal v, Awad (3). There their 
Lordships speak of the Court’s “inherent 
jurisdiction over the subjeci-matter of the 
suit,” and disputes as to jurisdiction based 
on “irregularities in the initial procedure 
which if objected to at the time would 

*Pages of 21 B.—[Ed.] 
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tave led tothe dismissal of the suit.” The 
word “irregularities” appears to have been 
used in view of the fact that they are 
essentially concerned with the procedure 
laid down : their Lordships, however, were 
undoubtedly thinking of provisions as to 
procedure which are imperative and not 
merely directory (to quote the words used 
in Shiam Sundar Lal v. Savitri Kunwar) (10), 
They held that in the latter kind of cases, if 
‘the objection that the said provision had 
not been complied with was not raised at 
‘the initial stage of the trial, the defendant 
could not subsequently dispute the Court's 
Jurisdiction; that means that such objections 
could be waived. In Chandulal v. Awad 
(3), it was held that objections as to the 
condition ins. 433 of the old Civil P. O., 
which corresponds to the presents. 86 of 
the Oode, could be waived, This decision 
was based also on the ground that the 
section created a personal privilege for 
Sovereign Princes and Ruling Chiefs, their 
Ambassadors and Envoys, a privilege which 
could be waived. :The; language of s. 86, 
Civil P. O., appears to correspond largely 
to the language used in O. XX XIII, r. 15, 
In that section no bar to jurisdiction is 
primarily created, but it confers a right to 
‘sue and lays down a condition which has 
to be satisfied before a suit can be filed. 
The question of waiver derives its import- 
ance in the present case fromthe fact that 
it was open to the defendant to forgo the 
costs incurred by him in opposing the 
plaintifi’s application for leave to sue asa 
pauper. Nocosts appear in this case to 
have been incurred by Govt. in his 
behalf, If it be possible for the defendant 
to forgo the recovery of such costs, as it 
certainly is, the condition as to the pay- 
ment of costs, at least so far as he is 
concerned, can hardly be regarded as a 
condition the satisfaction of which is a ne» 
cessary preliminary to the Court’s obtaining 
jurisdiction. In any case, it seems to me 
that the second partof O. XXXIII, r. 15, 
is not primarily concerned with the ques- 
tion of jurisdiction and that the proviso 
thereto must.be regarded as laying downa 
procedure, the objection as to the non-obser- 
vance of which can be waived and that in 
this case the fact that no such objection was 
raised at the trial must be held to mean 
that such objection was waived. 


D. Appeal allowed, 
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OUDH CHIEF COURT 
Full Bench 
First Civil Appeals Nos. 81 and 127 of 
- 1936 
October 16, 1939 
Tomas, O. J., Z1ae0L Hasan AND 
HAMILTON, JJ. 
DALSINGAR SINGH AND OTHERS— 
PLAINTIFRES—APPELLANTS 
versus 

Mst. JAINATH KUAR anp ofagres— 
DEFENDANTS AND ANOTHER —PLAINTIFF5— 

o RESPONDENTS 

Hindu Law of Inheritance (Amendment) Act (II 
of 1929) — Applicability of Act to son's daughter, 
daughter's daughter, sister and sister’s son, in pro- 
vinces governed by Mitakskara. 

The Hindu Law of Inheritance (Amendment) Act 
(II of 1929) applies not only to persons who were 
heirs under some sub-schools of the Mitakshara but 
also to son's daughter, daughter's daughter, sister 
and sister's son, in all the provinces governed by 
the Mitakshara and mekes them heirs in those pro- 
vinces. [p. 763, col, 2.] 

(OCase-law reviewed. | 


F. O. A. against the decree ofthe Oivil 
Judge of Sultanpur, dated April 25, 1936, 


Messrs. H. Husain and H. H. Zaidi, for 
the Appellants. 


Messrs. S. N. Srivastava and Shitla Pras 
sad, for Respondents Nos. 1 to 3, 


Mr. R. B. Lal, for Respondents Nos, 2 
and 3, 


Hamilton and Bennett, Ju.—(Septem- 
ber 12, 1939.)—This is an appeal by plaintiffs 
against a decision of the Oivil Judge of 
Sultanpur, 

The property in suit was owned by one 
Mahabir Singh who died: leaving two 
widows, Mst. Marjad Kuer and Mst. Balraj 
Kuer, of whom the former died first without 
issue. Mst. Balraj Kuer died in September 
1934, leaving a daughter Mst. Jainath Kuer, 
defendant No, 1, who had a son, -Dan 
Bahadur Singh, defendant No.3. Another 
daughter Mst. Bishnath Kuer left a son 
Iqbal Bahadur who is defendant No.2. A 
third daughter Mst. Jadunath Kuer married 
Mahadeo Singh defendant No. 4 and had a 
daughter Vidya Kuer who during the course 
of the suit became plaintiff No, 6. 

Plaintiffs Nos. 1 to 5 brought this suit ag 
reversioners and alleged a family custom 
which excluded daughters and the issue of 
daughters under which it was alleged in 
the plaint that daughter's sons were exclud- 
ed, At this time plaintiff No. 6 was no 
party at all soit was annecessary to state 
in the plaint that daughter's daughters were 
also to be excluded, The suit was brought 
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on September 5, 1935, and on January 22, 
1936, Mst. Vidya Kuer, the ‘daughter's 
daugter, applied to be made a party and 
the Oounsel for the defendants on Febru- 
ary 1, 1936, according to the order of the 
learned Civil Judge, did not admit that the 
applicant was the ‘daughter’s daughter of 
Mahabir but alleged that she must not be 
made a party:as it would raise disputes bet- 
ween the co-defendants and embarrass the 
trial and further that the application is 
made very late. The learned Civil Judge 
has given no reasons for the order which 
he passed so that we donot know how far 
‘he considered this. objection on its merits, 
‘but he did allow the application provided 
that the applicant deposited Rs. 200 as costs 
within three days. The application did not 
‘state whether the applicant wished to be a 
plaintiff or'a defendant, but on February 7, 
1936, she asked to be made a plaintiff and 
the remaning Plaintiffs did not object, so 
she was made a plaintiff. On February 15, 
the defendants made an objection which 
among other things pointed out that the 
original plaintifis had said that daughters 
and their issues were excluded from inherit- 
ance and Mst. Vidya Kuer put forward a 
claim based on her being entitled to inheri- 
tance which was, therefore, contrary to the 
case of the plaintiffs Nos. 1to5. Already, 
however, on February 7, an application for 
amendment of the plaint was made by all 
` the plaintiffs, and plaintiff No, 6 also inde- 
‘pendently ‘added an application that she be 
made a party and alleged that a compro- 
mise had been executed by her and plain- 
tiffs Nos. 1 to 5to the effect that she was 
.to get one-third of the property in suit and 
plaintiffs Nos. 1 to5 two-thirds. The am- 
endment was allowed and issues were struck. 
The position now was that the plaintiffs 
Nos. 1 to 5 had claimed in the plaint that 
they were entitledto the wholé of the property 
as nearest reversioners and in the alternae 
tive they were entitled to two-thirds because 
of the compromise with plaintiff No, 6, while 
plaintiff No. 6 had first urged that as daug- 
‘ter'’s daughter she was entitled to the whole 
property and later urged that on the basis 
‘of the compromise she was entitled to one» 
third; On February 25, 1936, the learned 
Civil Judge expressed the opinion that 
plaintiffs Nos. 1 to 5 could not join in the 
same suit with plaintiff No. 6, but even if 
his View was not correct he was definitely 
of opinion that in view of the provisions of 
O. I, r. 2, of the Civil P. O., the two plain- 
. tiffs, by which he obviously means plaintiffs 
Nos. 1 to5 on the one hand and plaintiff 
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No. 6 on the other, should not be allowed to 
continue in the same suit as if undoubtedly 
embarrassed the trial, and the defendants 
in their defence of the suit. Hé, therefore, 
ordered the plaintiffs to elect between 
themselves. Directly after this order that 
the plaintiffs should elect between theme 
selves, the learned Civil Judge went on to 
say that thé election was to be whether all 
the plaintiffs depended on the title of plaine 
tiffs Nos. 1 to Sor on the title of plaintiff 
No, 6 read with the compromise. On this 
the plaintiffs’ chose to base their suit on the 
title of plaintiff No. 6 as daughter's daughe 
ter, plaintiffs Nos. 1 to 5 then being entitled 
to two-thirds of the property on the basis of 
the compromise. After that the suit was 
decided on a preliminary issue which runs 
as follows : 

“10, Can plaintiffs maintain their euit on the 
basis of heirship of plaintiff No. 6 when they plead 


exclusion of daughters and daughter, s sons? Ifnot, 
to what effect os 


The learned J udge then held that Act II 


‘of 1929, i.e. the Hindu Law of Inheritance. 


(Amendment) Act of 1929, applied and the 
daughters daughter becaine the heir if 
there was no custom. He, however, held 
that there was a: custom excluding the 


daughter and once the deughter was exclud- 


ed her issue including female issue was 


‘also excluded. Therefore, as plaintiff No. 6 


had no title, plaintiffs Nos. 1 to5 as her 
transferees had ‘also no title and the suit 


‘was therefore dismissed. 


The leartied Counsel for the appellants 


‘argued in this appeal that this ordér force 


ing election upon the plaintiffs was not 
proper, that plaintiff No. 6 as daughter's 
daughter was an heir under Act Il of 1929 
and she had never been excluded by custom 
for she had been excluded by Hindu Law 
and consequently even on the ground 
chosen the plaintiffs were entitled to 
succeed, 

The learned Counsel for the respondents 
supports the decision dismissing the suit 
also on the ground that Act II of 1929 
does not create heirs but only fixes the 
Position of persons who are already heirs, 
He ‘also argues that daughter’s daughter 
was excluded by a family custom and. 
finally urged that as plaintiff No. 6 did 
not herself join in the appeal the appeal 
cannot be maintained at all or, at any rate, 
cannot be maintained as regards the one- 
third which plaintiff No. 6 stood to get by 
the compromise. 

If Act II of 1929 does not create new 
heirs, it will have a bearing on the remain" 
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ing points. urged by the learned Counsel 
for the appellants and we will deal with 
this point now for we have decided to refer 
to a Fall Bench the decision of this 
point. ee 

There is a decison of this Court reported 


in Mahabir Singh v. Radha (10 OPW. N, 5 


424) (1),,where a Bench of this Court held 
that Act. IL of 1929 was designed not only 
to give a sister a higher position in the 
order of succession than she previously 
held in provinces where she was already 
an heir, but also to constitute her an heir 
where, as in these provinces, she was not 
previously an heir according to the prevail- 
ing view of Hindu Law. We quote the 
actual words used by the learned Judges 
that formed that Bench ; 

. “Our opinion on this point is based on the words 
‘but for the passing of this Act’, The only possible 
interpretation to be put upon those words is in 
our opinion that the law of Mitakshara is superseded 
by the provisions of the Act both as regards . the 
position in succession of sisters where they were 
already heirs, and as regards their right to inherit- 
ante where they were not previously heirs at 
all. 


With all due respect to the opinion of the 
learned Judges, itis not clear tous how 
these particular words show that the Act 
created a sister an heir where she was not 
one before the Act was passed. 

The same question wae considered in 
Rajpali Kunwar v. Sarju Rai (I. L.R. 58 
All. 1041) (2), a Full Bench decision of the 
Allahabad High Court, The relevant portion 
is as follows; 

“Lastly it has been contended by the learned 

Counsel for the respondents that the Act was never 
intended to confer a right of succession on persons 
who were not heirs previously, but that as indicated 
by the preamble the intention merely was to alter 
the order in which certain heirs of Hindu males 
dying intestate are entitled to succeed. Itis there- 
fore urged that inasmuch as a sister was not an heir 
under the Mitakshara Law prior to 1929, the Act 
was never intended to cover her case. Such an 
intention would nullify the whole object of the 
Act. The act as a matter of fact applies only to 
persons who but for the passing of this Act would 
have been subject to the law of the Mitakshara. It 
does not apply to persons subject to other laws. If 
we were to hold that inasmuch asa sister was not 
ean heirunder the Mitakshara Law the Act does not 
wapply to her, the result would be that the Act 
«vould be wholly inapplicable to a son's daughter, 
daughter's daughter, sister and sister's son who are 
nentioned in s. 2 and who were not previously heirs 
inder the Mitakshara Law. Such a contention there- 
‘ore cannot possibly be accepted”, 

From the above words it would appear 
0 us that the learned Judges who formed 

(1) 10 O W N 424; 150 Ind, Cas. 533; A I R 1933 Oudh 
w31; 7 RO 27; 8 Luck 646, - 

(2) 58 A 1041; 163 Ind. Cas, 756; A IR 1936 All, 
m07; (1936) A L J 695951936 A L'R 64449 RA 66 
wi B), 
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that Bench felt at least some doubt as 
to whether the words in the Act as they 
stood showed that the Act created new 
heirs, and they based their decision on the 
assumption that the whole object of the 
Act would be nullified unless this extended 
meaning was given. They do not appear 
to have considered the fact that in 
Madras and Bombay under the Mitakshara 
Law followed there the sister was already 
an heir and the Act would not, therefore, 
be nullified if it be held that the position of 
certain existing heirs was altered and no 
new heir was created. 

The third case is Bindeshwari Singh v. 
Baij Nath Singh (1937 O. W. N. 672) (3), 
which followed the prior decision of this 
Court and the Allahabad decision. 

We think that on a close study of the 
words of the Act the opposite view cannot 
be lightly disregarded considering the 
words of the preamble and the fact that 
under the Mitakshara all the persons speci- 
fied in s. 2 are heirs according to some sube 
schools, a fact which does not appear to 
have been directly considered in the last 
two decisions referred to above, We will, 
therefore, examine the Act from the beginn- 
ing to the end in so far as it is relevant for 
the decision of this question. 

The Act begins by setting out the object 
of the Legislature in the following words : 

“An Act to alter the order in which cerfain heirs 


of a Hindu male dying intestate are entitled to 
succeed to his estate.” A 


AM w t 


The ordinary meaning of these words is 
that the Legislature intends to alter the 
position, in what we may call the table 
of precedence of heirs, of certain persons 
who areamong those heirs and are already 
entitled to succeed, The word “certain” 
apparently denotes a son's daughter, 
daughter’s daughter, sister and sister's son 
who are specified in s. 2, It would have 
been quite easy for the Legislature, if it 
intended to do anything more than to alter 
the order of precedence of existing heirs, 
to have used a more Comprehensive expres- 
eion such as “alter the rules of succession to 
a Hindu male” which would have included 
the creation of new heirs—a thing very 
different from an alteration in tha order 
of persons who already are héirs. To create 
new heirs is afar more drastic reform than 
to rearrange the order of existing heirs 


» (3) 1937 O W N 672; 168 Ind. Oas. 733; 19370 LR 
= 9 R O 496; A I R 1937 Oudh 402; 13 Luck 
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and this would not usually be done by mere 
implication. 

If the operative sections of the Act are 
inconsistent with the preamble they take 
effect against it, but it must be shown 
without doubt that the inconsistency exists. 
When the language of the operative sections 
of the Act is not clear the preamble may 
legitimately be consulted (vide Maxwell's 
Interpretation of Statutes and Beal's Car- 
dinal Rules of Judicial Interpretation). 

The learned Counsel for the appellants 
has asked us to examine the statement of 
objects and reasons to find out what was 
the object of the Legislature, He has 
quoted no authority to the effect that this 
can be done, and we see a very good reason, 
for not looking atthe statement of objects 
and reasons. This statement contains the 
objects and reasons of the introducer of 
the billat the time he introduced it and not 
of the. Legislature at the time that the bill 
became law, 

Passing now to s, 1, we find that the Act 
applies only io persons who, but for the 
passing of this Act, would have been 
subject to the law of Mitakshara in respect 
of the provisicns herein enacted. It is 
apparently immaterial whether in other 
matters they are governed by something 
other than the Mitakshara, say the Daya- 
bhaga. The provisions enacted refer to 
the order of heirs if they are read with the 
preamble giving the words in the latter 
their ordinary meaning, Bo this would 
appear to mean that the persons are those 
who befcre the Act were heirs under the 
Mitakshara but in a different order and not 
those who were not heirs at all. Lf under 
the Mitakshara a son's daughter, daughter's 
daughter, sister and sister's son are heirs, 
an alteration of their position in the order 
of preference wil] completely carry out the 
object of the Legislature as set out at the 
beginning of the Act. 

‘The Mitakshara is sub-divided into four 
minor schools which differ in some matters 
of detail such as. inheritance. These four 
sub-schoole are the Benares Schoo], the 
Mithila School, the Maharastra or Bombay 
School and the Dravida or Madras School. 

In Bombay the Mayukha is considered 
as the overruling authority where there ig 
4 difference of opinion between it and the 
Mitakshara, but the Principle adopted by 
the High Court of Bombay, and sanctioned 
by the Privy Council, is to construe the 
two works so as to harmonise them with 
each other wherever and so far as that 
is reasonably possible... -. 
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A son's daughter was recognized as a 
heir in Bombay and Madras where sh 
ranked as a bandhu. She took an absolut 
estate in Bombay but only a limited estat 
in Madras a fact which must be remem 
bered in view of s. 3 (b) of the Act. 

A daughter's daughter is also an heir onl: 
in Bombay and Madras where she rank, 
as a bandhu, and while she takes a 
absolute estate in Bombay she only take 
a limited estate in Madras. 

A sister is recognised as a heir only i 
Bombay and Madras. In the Bomba: 
Presidency she is expressly mentioned al 
an heir in the Mayukha, She is not expres 
ly mentioned in the Mitakshara, but he 
right as an heir has long since beer 
recognised. Her place in Bombay wai 
immediately after the father’s mother 
whether under the Mitakshara or the 
Mayukha, while in the Madras Presidency 
she ranked as a bandhu. She takes ar 
absolute estate in Bombay and a limited 
estate in Madras. 

A sister's son ranked as a bandhu before 
the Act. 

Section 3 (b) states that nothing in this 
Act shall vest in a son's daughter, daughter's 
daughter, or sister an estate larger than, 
or different in kind from, that posses. 
sed by a female in property inherited 
by her from a male according to the 
School of Mitakshara Law by which the 
male was governed. This shows that the 
Legislature recognised the existence of 
different schools of the Mitakshara who held 
different views about inheritance one giving 
an absolute estate and the other only a 
life estate, It also shows that the new 
position did not alter the nature of the 
estate but maintained the difference between 
Bombay and Madras. The inference, if 
any, would be rather that there was no 
intention to create new heirs. 

We find thus that though three of the 
four persons specified in s. 2 are not heirs 
in all the subeschools of the Mitakshara, 
excepting the sister’s son whois an heirin 
all, they are heirs under two of the sub- 
schools, and the subsschools are the sub- 
schools of the Mitakshara and not of the 


4 


Dayabhaga. 


Section 2 states that a son's daughter; 
daughter's daughter, sister and sister's son 
shall, in the order s83 specified, be entitled 
to rank in the order of succession next after 
a. father’s father and before a father’om 
brother, Clearly the object of this section 
isto fix a rank for them inter se ald as 


against other Heirs, It does not say that 
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these persons are not created heirs, but it 
does not say or necessarily imply that they 
are so created, and to see which of the two 
meanings must be given we have to go 
back to the preamble. In dealing with this 
section the learned Judges of the Allahabad 
High Court have said that to hold that new 
heirs were not created would nullify the 
whole object of the Act, but obviously they 
have not held that the object of the Act 
was disclosed by the preamble, and it is 
not clear which is the section which in their 
opinion made it clear that the wider signi- 
ficance was to be given tothe Act. 

From the order of the paragraphs in the 
head-note one would think that it was about 
this point that they stated that the language 
of the section was clearand the preamble 
could not control its provisions, but this 
was not 80. 


The provision in s. 1 (2) that the Act 
extends to the whole of British India 
creates ro difficulty if the Act is held out 
to create persons heirs. It means that one 
of those four persons mentioned in 8. 2, 
who is governed by a sub-school of the 
Mitakshara which recognizes him or her as 
an heir, will be governed by the Act 
wherever he may reside in British India 
and not merely if he resides in Madras and 
Bombay. 

We have one more decision to consider 
and that is Shidramanpa Nilappa v, Neela- 
wabi (IL R 57. Bombay, 377) (4). As in 
Bombay the sister was before the Act 
already an heir the point now before us did 
not have to be considered. 


The reasons why we think it advisable 
that there should be a decision with the 
authority of a Full Bench on this important 
point are the following :— 

Neither the Allahabad decision nor the 
decision of a Bench of this Court which 
followed it show that the fact that in Bom- 
bay and Madras Schools the son’s daughter, 
daughter's daughter and sister were heirs 
was taken into account. 

The meaning of the preamble appears to 
be that the order of existing heirs is to be 
changed and no more. 

The preamble of a statute being ‘‘as it 
were a key to the understanding of it” may 
legitimately be consulted when the enacting 
sections are ambiguous. 

Whether any enacting section in this Act 
is unambiguous, and if so, which, has not 
been stated in either of those decisions and 

(4) 57 B 377; 144 Ind. Cas, 925; 35 Bom. LR 397; 
A IR 1933 Bom. 272; 6 R B 20. 
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at p. 40 of Maxwell’s Interpretation of 
Statutes various instances of resort to the 
preamble have been given which need cons 
sideration, 

We apprehend that it may be argued in 
future as has been done in this case, that 
in the two decisions referred to above it 
was forgotten that the persons specified in 
s. 2 were already heirs under some schools. 

To prevent any possibility of this point 
being raised again it is advisable that there 
should be a Full Bench decision one way 
or the other showing that every point which 
could possibly be raised has been con- 
sidered, 


_We, therefore, refer the following quese 
tion for decision by a Full Bench : 

“Does Act IL of 1929 apply only to 8 son's daughter, 
daughter's daughter, sister and sister's son governed 
by the rules of inheritance of a sub-school of the 
Mitakshara Law which recognised them as heirs 
before the Act—the Act being intended only to alter 
the order of precedence of existing heirs—or does the 
Act go further and apply to persons governed by the 
rules of inheritance of other sub-schools of the 
Mitakshara which donot recognise the son's daughter, 
daughter's daughter, sister and sister's son as heirs 
with the result that these persons are created heirs 
by the Act.” 


Hamilton, J.—(October 6, 1939.) The 
question ‘which has been referred for deci- 
sion by the Divisional Bench runs as fole 
lows :— 

“Does Act II of 1929 apply only to a son's daughter, 
daughter's dautghter, sister and sister's son governed 
by the rules of inheritance of a sub-school of the 
Mitakshara Law which recognised them as heirs 
before the Act—the Act ‘being intended only to alter 
the order of precedence of existing heirs—~or does the 
Act go further and apply to persons governed by the 
rules of inheritance of other sub-schools of the Mitak- 
shara which do not recognise the son's daughter, 
daughter's daughter, sister and sister’s son as heirs 
with the result that these persons are created heirs 
by the Act?” 

Before dealing with the language of the 
Act, I consider it advisable to refer to 
certain principles which govern the inter- 
pretation of statutes as I shall base my 
decision on those principles as I under- 
stand them. In the first place there is no 
presumption that when one view as to the 
meaning of an Act would apply the Act 
toa larger number and another view toa 
smaller number, the Legislature meant it 
to affect the larger number. There is a 
presumption that the Legislature does not 
intend to make any substantial alteration 
in the law beyond what it explicitly declares 
either in express terms or by clear impli- 
cation, or, in other words, beyond the 
immediate scope and object of the statute. 
(Vide Trevor, J., Arthur v. Bokenham, 11 
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Mod. 150 ( 5), Harbert’s case, 3 Rep. 13b; (6) 
and Rolfe v. Flower (1866) L R 1 P O 27, 48 
(7). It is in the last degree improbable 
that the Legislature would overthrow funda- 
mental principles, infringe rights, or 
depart from the general system of law, 
without expressing its intention with irresis- 
tible clearness (2 Oranch, 390). It also 
follows that when there isa choice between 
the adoption of a wider or a narrower 
application, the adoption of the narrower 
application does not make the Act wholly 
inapplicable. It will make the Act inapplic- 
able to those who do not come within the 
narrower meaning, but one bas to see from 
the Act whether the narrower or the wider 
‘Meaning was intended by the Legislature. 

The scope of the Act is to be gathered 
from the Act as a whole, and it is now 
beyond doubt that the preamble is part of 
the Act. If, however, the language and the 
object and the scope of the Act are not 
‘open fo doubt, the sections of the Act over- 
ride the preamble. This, however, does not 
mean that if there is nothing in the sections 
Clearly against the wider meaning one is 
justified in applying the wider meaning, 
for there is no presumption in favour of 
the wider meaning against the narrower 
meaning, 


In this connection I would refer to certain 
Cases. 

In an American case on an American 
statute Beard v. Rowan, (1835). 9 Peters, 
301 (8) the Act authorised aliens who 
“shall have been resident” in the country 
for two years to hold land, and the ques- 
tion was whether the Act was to be limited 
to persons who had so resided before the 
passing of the Act, or exterded to those who 
should at any time reside for the required 
time. Prima facie, the language was 
sufficiently wide to include the wider mean- 
ing being adopted, but the preamble was 
resorted to in order to determine which of 
the iwo meanings was the more agreeable 
to the policy and object ofthe Act. 

The Refreshment Houses Act, 1860, made 
it penal for a publican to allow bad 
characters to assemble and meet together 
in his house, This prima facie was 
sufficiently wide to embrace  asseme 
pling and meeting together for any 
purpose whatsoever, but the premable was 


(5) (1708) 11 Mod, 148 at p 150, 

(6) 3 Rep. 13b. 

(7) (1866) 1 P 027 at p 48; 3 MoorP O(N s) 365; 
35 LJ PO 13; 12 Jur. (ng) 345; 14 LT (ws) 144; 14 
W R773: 146 R R 90. 

(8) (1835) 9 Peters 301. 
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resorted to and it showed that the object - 
of the statute was the repression of 
disorderly conduct, not the absolute denial 
of all hospitality to persons of bad charac- 
ter, and the Act was not broken if the 
publican permitted such persons to enter 
for taking refreshment. and to remain 
there as long as was reasonably necessary 
for that purpose. Belasco v. Hannant, 31 L 
J MO 225 (9). 

26 George III was an Act which eme 
powered every person who had served in the 
militia and was married, to set up in trade in 
a corporate town, as freely as soldiers might 
under an earlier enactment, and declared 
that ‘‘no such militiaman” should be res 
movable from the town until he became 
chargeable. Jt was open to doubt whe- 
ther this expression included all married 
militiamen, or only married militiamen who 
had set up in trade in towns, and the pree 
amble of the earlier enactment was refetred 
to. 

Finally, the Parliamentary. history of 
an Act cannot be considered and Parlia- 
mentary history means all that took place 
in the Legislative body which passed the 
law and not merely the statement of 
objects and reasons. The state of the law 
as it was before the passing of the Act 
can be considered as a guide as to what 
was the mischief which the Legislature 
sought to cure, but in the present case 
there are two possible mischiefs: the first 
that certain heirs were placed too low in 
the scale and the second that certain per- 
sons were not heirs at all. So the position 
is not the same as when there is only one 
possible mischief to remedy which legisla- 
tion has been passed. 

Passing now to the Act the first part which 
needs consideration is s, 1 (2) which runs 
aa follows: 

“It extends to the whole of British India, in- 
cluding British Baluchistan and the Sonthal Par- 
ganas, but it applies only to persons who, but for 
the passing ofthis Act, would have been subject to 
the law of Mitakshara in respect of the provisions 
herein enacted, and it applies to such persons in 
respect only of the property of males not held in 
co-parcenary and not disposed of by will.” 

I do uot see how the fact that itextends 
to the whole of British India can enable 
ore to decide who are the persons to whom 
the Act applies. As it applies to the 
whole of British India, it applies also to 
parts where the Dayabhag is preferred to 
the Mitakshara, but of course it does not 
apply to persons governed by the Dayabhag 
in respect of the provisions herein enacted, 
It also applies to villages where there may 

(9) 31L JM O 225, 
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be no one governed by the Mitakshara—in 
fact where there may be no Hindu at all. It 
appears to me very natural that when the 
Legislature of British India passes a law 
which affects certain persons whoever they 
may be, it will apply that law to them 
Wherever they are in British India or 
wherever they may go in British India, 

The persons to whom the Act applies 
are those who would have been subject 
to the law of the Mitakshara in respect of 
the provisions herein enacted. It would 
have been very simple for the Legislature 
to have said that the Act applies to all 
persons who are governed by the Mitak- 
shara, but it does not use the word “al”, 
and the persons are those subject to thelaw 
of the Mitakshara not in every respect 
but only in respect of the provisicns enact- 
ed in this Act. It may be read to mean 
that it applies to persons who in other 
matters were not governed by the Mitak- 
shara but were as regards the provisions 
enacted in this Act, or if may be that 
special attention is laid on the enactment 
of certain provisions in the Act. 

In this case it appears to me that if the 
Act creates new rights in the provisions 
enacted if would extend to all persons 
governed by the Mitakshara, but if it only 
alters the position of existing heirs then it 
applies only to persons who, under the 
Mitakshara, are already heirs and conse- 
quently have a position in the table of 
precedence which this Act alters. 

The next section of the Act to be con- 
sidered is s. 2 which runs as follows; 

“A son's daughter, daughter's daughter. sister 
and sisters’ son shall, in the order so specified, be 
entitled to rank in the order of succession next 
after a father’s father and before a father's brother; 
provided that a sister’s son shall not include a son 
adopted after the sister’s death.” 

There is nothing in this section which 
specifically excludes a son’s daughter, 
daughter's daughter and sister from being 
created an heir before they are ranked and 
had they not been heirs anywhere under 
the Mitakshara, one would be bound to hold 
that they were created heirs because they 
could not be ranked unless they were heirs. 
On the other hand there is nothing said 
about creating any heirs. A sister's son 
is everywhere an heir, so the Act undoub- 
tedly applies to him, but as under certain 
sub-schools of the Mitakshara even a son's 
daughter, daughters daughter and sister 
are already heirs, they can be ranked with- 


out creating them as heirs, I do not ' 


. think, therefore, that this is so clear as to 
make it certain that a sons daughter, 
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daughter's daughter and sister are created 
heirs where they were not this already. 
Finally we come to s. 3 the only portion 
of which can help is (b) and it runs as 
follows — oe 
“Nothing in this Act shall 
(b) vest in a son's danghter, daughter's daughter, 
or sister an estate larger than, or different in kind 
from, that possessed by a female in property in- 
herited by her from a male according to the school 
of Mitakshara Law by which the male was governed.” 
The word “vest” imports the idea, I 
think, of creating an estate where it did 
not previously exist, and this meaning, iu 
my opinion, is further borne out by the 
fact that the miximum estate which can 
be vested is not the estate that a son’s 
daughter, daughter’s daughter or sister 
already possessed but the estate possessed 
by a female according to the rules 
of the school by which she is governed 
in property inherited by that female from 
a male. A son's daughter, daughter's daugh- 
ter, or sister in the sub-school according 
to which they were heirs before this Act, 
already possessed the maximum estate of a 
female in property inherited by her from 
a male. It was an absolute estate in 
Bombay and a limited estate in Madras, 
but this makes no difference. I should 
have expected the Legislature, if it did 
not intend to create some entirely new 
estate, to have stated that the Act did not 
alter the estates of a son's daughter, 
daughter’s daughter or sister so as to 
make them larger or different in kind from 
what they already possessed. The Legis- 
lature has not, in my opinion, been as clear 
in its meaning as it might have been, 
but it is clearest as regards what is con- 
That in my opinion is 
clearer than anything contained in ss. 1 (2) 
or 2 and is sufficiently clear to enable 
one to hold that the Act vests estates ona 
son’s daughter, daughter's daughter or 
sister when before the Act they were 
governed by schools of the Mitakshara 
which did not recognise them as heirs. 


Turning now to the preambje, it runs as 
follows:— 

“Whereas it is expedient to alter the order in 
which certain heirs of a Hindu male dying intestate 
are entitled to succeed to his estate”; i 

In all the decisions which have considered 
the meaning of this preamble it has, if I 
have understood those decisions correctly 
been held to support the restricted méan- 
ing and not the wider meaning. 

The learned Counsel who supports the 
wider mesning has urged that the word 
“certain” refers to the father's brother, 
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referred toins.2. I do not feel able to 
accept this meaning. It seems to me clear 
that what the Legislature considered exe 
pedient was to give a certain rank to the 
four specific relatives referred to in s.2a 
son’s daughter, daughter's daughter, sister 
and sister’s son, whether it involved create 
ing rights forthem if they did not have 
them or not, and the fact that a father’s 
‘brother ranked lower after the Act was 
the result, not the object, of the Act, that 
is to say, the primary idea of the Legisla- 
ture was not that a father’s brother was 
ranked too high but that the son’s daughter, 
daughter's daughter, sister and sister's 
son were ranked tco low or even possibly 
were not ranked at all when they should 
have ranked high. Had I, therefore, not 
come to the- conclusion which I have 
based on s. 3 (b) that new rights have 
been created, I would have held that the 
rest of the sections of the Act were 
ambiguous and the preamble was clear 
and no new heirs were created. In 
my view of the meaning of s.3 (b) there 
is a conflict between the sections of the Act 
and the preamble and the preamble must 
give way. 

The learned Counsel has referred to a 
number of decision which were not quoted 
before the Divisional Bench and which might 
be a reason for adopting the general view 
on the principle of stare decisis and he 
has also referred to the views of Writers 
of Books on Hindu Law. These writers 
are Mulla, Gour, Mayne, Shastri and 
Raghavachariar. In the first four I have 
found no argument to support their views 
and I presume they have followed the 
decisions of various High Courts. Mr, 
Raghavachariar has based his view on the 
contents of the statement of objects and 
reasons on which I cannot base my deci- 
sion because it is part of the Parlia- 
mentary history of this Act and it is merely 
the opinion and the desire of the person 
who introduced the Act, not of the Legis- 
lature after it had passed it. 


As regards decisions of vairous Courts 
which have been quoted, I do not think 
that I am incorrect in saying that in most 
of them the wider meaning was taken for 
granted. Such decisions are: Shib Das 
v. Nand Lal (I L R 33 Lah. 178) (10); Shri- 
Mati Shakuntla Devi v. Kaushalya Devi (I L 
R 17 Lah. 356) (11); Mst. Sattan v. Janki 

(10) 13 L 178; 138 Ind. Oas. 291; A IR 1932 Lah, 
361; 33 P L R 423; Ind. Ral, (1932) Lah. 454 (1). 


(11) 17 L 356; 162 Ind. Oas. 718; A IR 1936 Lah, 
124; 8 R L 946; 38 P L R 673. 
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(ATR 1936 Lah, 139) (12); Mst. Charjo v. 
Dina Nath (A I R 1937 Leh. 196) (13); 
Shankar v. Raghoba (A J R 1938 Nag. 97) 
(14); Chalhan Barai v. Mst Akli Baraini 
(A I R 1934 Pat. 324) (15); Kabootra v. 
Ram Padarath (1935 O W N 545) (16); Deoki 
Nandan v. Sukhwanti (19360 W N 712) 
(17); Bandhan Singh v. Mst, Daulata Kuar 
(AI R 1933 All. 152) (18); Ram Tawakal 
Tewari v. Mst. Dulari (A 1 R 1934 All. 469) 
(19) and Raj Deo Singh v. Mst. Janak 
Raj Kuari (A IR 1936 All. 154) (20%. 

In Pokhan Dusadh v. Mst. Manoa, I L R 
16 Pat. 215 at p. 221 (21) it is stated that the 
effect of the Act was simply to substitute 
a revised list with certain additions and 
alterations but no reason is given why 
the revised list must contain additions and 
not mere alterations. 

In Amrut v. Mst. Thagan (AI R 1938 
Nag. 134) (22) two Judges held that it was 
not necessary to show that “sister” was an 
heir in every part of -India according to 
the current judicial opinion. It would ` give 
the preamble of the Act under considera- 
tion an undue weight to make its applica- 
tion, so far as sisters are concerned, to any 
particular province depend upon whether 
Judges in that province have or have 
not admitted sisters within the class of 
heirs under the Hindu Law. Indeed, the 
question they had to consider was not 
whether sisters were included and their 
position improved but whether half sisters 
were included. It was not, in the opinion 
of the learned Judges, right so to construe 
this Actas to give it an entirely different 
effect province by province according to the 
judicial opinions expressed on a highly 
debatable subject as tothe ground for the 
inclusion or exclusion of sisters from the 
succession. It will be noticed that the 

(12) A I R1938 Lah, 139; 163 Ind. Cas. 480 (1);9 R 
L 17 (1): 388P L R 763. 

(13) A I R 1937 Lah. 196 (2); 172 Ind. Oas. 680; 39 P 
L R 448;10 R L 354. 

(14) A I R 1938 Nag. 97; 172 Ind. Cas. 858; 10 R N 
224; IL R (1939) Nag. 383. a 

(15) A I R 1934 Pat, 324; 150 Ind. Oas. 1039;7 R P 
68; 15 P L T 707. 

(16) 1935 O W N 545; 155Ind. Cas. 94; A IR 1935 
Oudh 332; 7 R O 553. 

(17) 1936 O W N 712: 164 Ind. Oas. 674; 1936 O 
L R 495; 9 R O 93;A AI R 1937 Oudh 204. 

(18) A I R 1933 All. 152; 138 Ind. Oas. 389; (1932) A 
L J 384; Ind. Rul. (1932) All. 400. 
an AIR1934 All, 469; 154 Ind. Oas. 412;7RA 


(20) ATR: 936 All. 154; 161 Ind. Oas, 353; (1936) A 
LJ 64; 1936 A L R 262;8 RA 728, 

(21) 16 Pat. 215; 167 Ind. Oas.17; A I R1937 Pat. 
117; 18 P L T 8; 3 BR 291: 9 R P 387 (F B). 

(22) A I R 1938 Nag. 134; 174:Ind. Oas. 211; 10 R 
N 358; IL R (1938) Nag. 115; 1938 N L J 66. 
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opinion of the learned Judges is not based 
on the words of the statute. 

Pollock, J., on the other hand, did refer 
to the language of Act and based his deci- 
sion on the fact that it applied to provinces 
where the sister was not regarded as 
an heir as well as to provinces where 
she was regarded as an heir, 
and the preamble was designed to apply 
to both. Secondly he held, that the meane 
ing of s. 2 read with subes. (2) of s. 1 
seemed to be clear at least in this respect 
that where the Mitakshara Law-applies the 
. persons mentioned in s. 2 are entitled to 
succeed in the order so specified next after 
a father's father. 

In Balkisan Hukumichand, Firm. v. Mst. 
J atnabai (A. I. R. 1938 Nagpur 298) (23) the 
Same Judge, Pollock, J., in a case which 
dealt with a family of Jains which had 
migrated from Marwar to Chanda stated 
thats. 1 (2) provided that the Act would 
apply “only to persons who, but for the 
passing of this Act, would have been sub- 
ject to the law of Mitakshara”. The plaine 
tiff in that case was admittedly subject to 
the law of Mitakshara, and s. 1 (2) must, 
he thought, be interpreted as applying this 
Act to all persons subject to the law of 
Mitakshara. 

1 have referred to the actual words used 
in the Act and given my view based on 
those words. 

The Allahabad cases to which I have 
referred above really followed the Full 
Bench decision in Rajpali Kunwar v. Sarju 
Rai (I. L. R. 58 All. 1041) (2) which was 
based on the arguments that the narrower 
meaning made the Act wholly inapplicable. 

Mahabir Singh v.-Mst. Radha (1933 O. 
W. N. 424) (1) which was quoted before the 
Divisional Bench is based on s. 1 (2) of 
the Act and I have given my view on that 
section while Bindeshwari Singh v. Baij 
Nath Singh (1937 O. W. N., 672) (3) followed 
the Allahabad decision. 

My decision accordingly is that s. 3 (b) 
is a sufficiently clear indication that the 
wider meaning is to be given to the Act and 
I, therefore, answer the question referred to 
this Bench as follows: 

Act II of 1929 applies also to persons 
governed by the rules of inheritance 
of the sub-schools of the Mitak- 
Shara which do not recognise a 
son's daughter, daughter’s daughter 
and sister as heirs with the result 
that they are created heirs by the 


(23) A I R 1938 Nag. 298; 177 Ind. Cas. 531; 1938 
N LJ 168; 11 RN 146; IL R (1939) Nag. 526. 
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Act. A sister’s son being already 
an heir everywhere the Act 


necessarily applies to him also, 

Zia-ul-Hasan, J.—(October 13, 1939). In a 
first appeal which came up for hearing 
before a Bench of this Court, the point 
was raised that the Hindu Law of Ins 
heritance (Amendment) Act (II of 1929) did 
not create new heirs but only altered 
the order of succession of heirs under the 
Mitakshara Law and though the decisions 
of two Benches of this Court in the cases of 
Mahabir Singh v. Radha (10 O. W. N., 424) 
(1) and Bindeshwari Singh 'v. Baij Nath 
Singh (1937 O. W. N., 672) (3) were brought 
to tbe learned Judges’ notice by the other 
side, yet in view of the preamble of the 
Act, the learned Judges entertained some- 
doubt about the correctness of those decis 
sions, Accordingly they referred the follow- 
ing question for decision by a Full Bench— 

“Does Act II of 1929 apply to a son's daughter- 
daughter's daughter, sister and sister's son govern- 
ed by the rules of inheritance of a sub-school of 
the Mitakshara Law which recognized them as 
heirs before the Act—the Act being intended only to 
alter the order of precedence of existing heirs—or 
does the Act go further and apply to persons 
governed by the rules of inheritance of other sub- 
schools of the Mitakshara which do not recognize the 
son's dauguter, daughter's daughter, sister and 
sister's son as heirs with the result that these persons 
are created heirs by the Act?" 

The point was exhaustively argued bee 
fore us by the learned Counsel for both 
Parties and as a result I am of opinion 
that there cannot be the least doubt whate 
ever that the Act was intended not only to 
alter the order of succession of heirs under 
the Mitakshara Law but to constitute ason’s 
daughter, daughter's daughter, sister and 
sister's son heirs even in those provinces 
governed by the Mitakshara Law where they 
were not heirs before the passing of the Act. 


While in a large number of cases (which 
it is not necessary to mention as they have 
been referred to in the judgment of my 
learned brother Hamilton J; it was taken 
for granted in Allahabad Lahore, Patna and 
Oudh that the Act creates new heirs, there 
are some cases in which the point now 
raised was specifically raised but overe 
ruled. So far as this province is concerned, 
the cases referred to above, namely, 
Mahabir Singh v. Radha (10 O. W.N. 424) 
(1) and Bindeshwari Singh v. Baij Nath 
Singh (1937 O. W. N. 672) (3) ara cases in 
which the point was specifically considered. 
In Allahabad the point was raised in the 
Full Bench case of Rajpali Kunwar v. Sarju 


Rai (I L. R. 58 All, 1041) (2). Atp. 1049* 
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Sulaiman, O. J,, with whom the other two 
learned Judges constituting the Full Bench 
concurred, after referring to the objection 


Taised said— 
“It is therefore urged that inasmuch as a Sister 
was not an heir under the Mitakshara Law prior 
to 1929, the Act was never intended to cover her 
Case. Such an intention would nullify the whole 
object of the Act. 
‘applies only to persons who but for the passing of 
his Act would have been subject to the law of 
the Mitakshara. It does not apply to persons subject 
to other laws. If we were to hold that inasmuch 
a8 a sister was not an heir under the Mitakshara 
Law the Act does not apply to her, the result would 
be that the Act would be wholly inapplicable to a 
600’s daughter, daughter's daughter, sister and 
Sister's son who are mentioned ing, 2 and who were 
not previously heirs under the Mitakshara Law. 
Such a contention therefore cannot possibly be 
‘accepted.” i 

In Nagpur the point was raisedin the 
Full Bench case of Amrut v. Mt. Thagan 
(A. I. R. 1938 N agpur, 134) (22). Pollock, J. 
sald at p. 141*— 

ARIE it has been argued that if the sister was 
not anjheir before this Act came into force, the Act 
would. not make her an heir because the “Act was 
intended merely to alter the order in which the 
persons who hed previously been recognized as 
entitled to eucceed and not to create Dew heirs, 
The contention seems to me to be devcid of sub- 
‘stance, In the first place as has already been 
pointed out, the Act applies to provinces where the 
‘Sister was not regarded ag an heir es well as to 
Provinces where she was regarded as an heir and 
the preamble was designed to apply to both. Becondly 
the meaning of s. 2 read with sub-s, (2) of s. 1 
‘Seems to be clear at least in this respect that 
where the Mitakshara Law applies, the persons 
mentioned in s. 2 are entitled to succeed in the order 
‘80 specified next after a father's father.” 

Besides the long string of cases.in which 
the view taken was that Act If of 1929 
‘creates new heirs, all the commentators on 
Hindu Law have algo unanimously taken 
the same view. Section 497 of Mayne’s 
Hindu Law says— 

“Now by the Hindu Law of Inheritance (Amend- 
ment) Act, 1929, a son’s daughter, daughter's daugh- 
ter and sister have been admitted as heirs under 
the Mitakshara Law and placed immediately after a 
father's father and before a father’s brother”, 

Similarly Sir D. F. Mullain his Principles 
of Hindu Law, s. 43 while dealing with the 


various;heirs says about a son's daughter— 

“13-A. Son's daughter, 
- This is the place now assigned to the son's 
daughter by the Hindu Law of Inheritance (Amend- 
ment) Act II of 1929. Before that Act sha was re- 
Cognized a3 an heir only in the Bombay and Madras 
Presidencies where she ranked asa bandhu. Under 
the Act she inherits as an heir in all places where 
the Mitakshara Law applies, and succeeds immediate- 
ly after the father's father.” 

Similarly remarks are made by him about 
daughter’s daughter, sister and sister's scn, 
- Raghavacharjar in his book “Hindu Law, 


*Page of A. 1. R. 1938 Nag.—[ Ba] 
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Principles and Precedents,” s. 446 (1935 edi 
tion) p: 333 says— 

“The heirs mentioned in the Act become heirs evel 
in those provinces governed by the Mitakshar: 
where they were not heirs previously.” 

This view is however based on the Oudl 
case of Mahabir Singh v. Radha (10 O 
W. N. 424) (L) referred to above. | 

Lastly I may refer to the view expressed 
by Sir H. 8. Gourin his Hindu Code. Al 
pP. 951 of his book (4th edn.) in para. 2275 
he says — 

“The result of the amending Jaw is to remove the 
disability from which they (sisters) had been suffer 
ing in provinces like Madras where they only stole 
in as bandhus or in the United Provinces and 
elsewhere, where they did not come in at all.” 


The view expressed bv Sir H. 8. Gour 
is of particular importance seeing that it 
was he who introduced the Bill which 
matured into Act II of 1929, 

It is thus clear that the view contended 
for on behalf of the appellants in thie case 
was neither adopted by any Oourt nor by 
any commentator on the Hindu Law and 
that the law universally adopted is that 
Act IT of 1929 not only alters the order of 
succession of some heirs but also creates 
heirs in provinces governed by the Mitak- 
shara where they were no heirs before. 

I may add afew words with regard toa 
remark made in the case of Mahabir Singh 
v. kadha 110 O. W. N. 424) (1), which 
the learned Judges constituting the Division 
Bench found somewhat difficult to follow. 
In that case the learned Judges, after 


-giving their opinion that the Amending Act 


constituted a sister an their where she was 
not previously an heir under the Mitakshara 
Law, go on to say— 

“Our opinion on this point is based ‘on the words 
‘but for the passing of this Act’. The only possible 
interpretation to be {put upon those words is in our 
opinion that the law of Mitakshara is superseded 
by the provisions of the Act both as regards the 
position in succession of sisters where they were 
already heirs, and as regards their right to inheri- 
tance where they were not previously heirs at all." 


The learned Judges of the Division Bench 
remarked with reference to the expression 
“but for the passing of this Act”. — 

“It is not elear to us how these particular words 
show that the Act created a sister an heir where 
she was not one before the Act was passed.” 


With due respect, I may say that the 
meaning: of the learned Judges who decided 
Mahabir Singh's case (1) is perfectly 
clear. The force cf the expression, “but for 
the passing of this Act” can best be seen by 
an example. Supposing a Hindu died ine 
testate in thie proviace and left no heir other 
than a sister. This province is governed 
by the Benares School of Mitakshara which 
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did not recognize sister as an heir at all, 
that isto say, that the sister was excluded 
by the Mitakshara Law. She is admitted 
as an heir under the Amending Act and 
but for the passing of the Act she would 
have been no heir, being subject to the 
law of Mitakshara. Thus the expression, 
“but for the passing of this Act” shows 
clearly tomy mind that the four heirs, or 
rather the first three, named in the Act 
who would have been no heirs at all under 
the Mitakshara in some provinces have been 
held to be heirs in spite oftheir exclusion 
by the Mitakshara Law. 

So far as the premable of the Act is 
concerned on which so much stress was 
laid on behalf of the appellants, itis a 
well-established rule that the preamble of 
an Act cannot be used to control. the enact- 
ment itself when it is expressed in clear 
and unambiguous terms (vide Maxwell on 
Statutes, 6th edn. p. 92), and Balkisan 
Hukumichand v. Mst. Jatnabai (A. I. R. 1938 
Nagpur, 298) (23). The provisions of as. 1 (2) 
and 2 of the Act in question are on the 
face of them clear and unambiguous enough, 
There is thus no need to look into the 
preamble of the Act, Moreover as Sir 
H.S. Gour says: “The addition of new heirs 
is an alteration in the order ‘of succession” 
(wide Gour’e Hindu Law, p. 1184), so that 
there is no real inconsistency between the 
preamble and the text of the Act. 

I would therefore answer the question 
before the Full Bench as follows :— 

The Hindu Law of Inheritance (Amend- 
ment) Act (II of 1929) applies not only to 
persons who were heirs under some sube 
schools of the Mitakshara but also to son's 
daughter, daughter’s daughter, sister and 
gister’s son, in all the provinces governed 
by the Mitakshara and makes them heirs in 
those provinces. 

Thomas, ©. J. (October 14, 1939).— 
In the casa of Bindeshwari Singh v. 
Baij Nath Singh (1937 O. W. N., 672) (3), I 
held that the Hindu Law of Inheritance 
(Amendment) Act IT of 1929 is designed not 
only to give a sister a higher position in 
the order of succession than she previously 
‘held in provinces where she was already 
an heir, but also to constitute her an heir 
‘where, 28 in these provinces, she was not 
previously an heir, according to the prevail- 
ing view of the Hindu Law, and further 
that the only possible interpretation to be 
put upon the words “but for the passing 
of this Act” in s. 1, cl. (2) of the Act is that 
the law of Mitakshara is superseded by 
the provisions of the Act bothas regards 
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the position and succession of sisters where 
they were already heirs and as regards 
their right to inheritance where they were 
not previously heirs at all. I am still of the 
Same opinion. 

I entirely agree with the judgment of my 
learned brother Justice Zia-ul-Hasan. 


By the Court.—Our answer to the quese 
tion referred to the Full Bench is: 

The Hindu Law of Inheritance (Amend- 
ment) Act (II of 1929) applies not only to 
persons who were heirs under some sube 
schcols of the Mitakshara but also to son’s 
daughter, daughter’s daughter, sister and 
sister's son, in all the provinces governed 
by the Mitakshara and makes them heirs 
in those provinces. 


D, Answer accordingly, 


NAGPUR HIGH COURT 
Civil Revision Application No. 705 of 1938 
November 6, 1939 
PoLLioK, J 
KESHEORAO AND OTHERS— APPLIOANTS 
PLAINTIFFS 
VETSUS i 
LAXMAN AND OTHERS— OpPpPosITE PARTY 
—-DBEFENDANTS 

C. P. Debt Conciliation Act (II of 1933), a. 23— 
Surety —Liability of, if separate from principal — 
S. 22, tf extends time against surety. Sad tee 

The liability of the surety and the liebility of the 
principal debtor are separate liabilities although 
arisingout of the same transaction. Where there- 
fore the debtor has applied to the Debt Conciliation 
Board, the debt of the surety is nota matter before 
the Board and s. 23 of the O. P. Debt Conciliation 
time as against the surety. 
Gopal Daji v. Gopal (1), 39 Ind. Oas. 705(2) and 84 
Ind. Cas, 199 (3), relied on, 


O. R. App. of the decree of the Court of 
the Subordinate Judge, second Class, Morsi, 
dated August 30, 1938. 


Mr, M. R. Indurkar, for the Applicants, 


Mr. K. B. Tare, Non-Applicant 
No. 1. 


Order.—The suit out of which this aps 
plication for revision arises was brought to 
recover the amount due on a bond which 
was repayable on February 15, 1934. The 
suit was brought on December 18, 1937. 
The Small Cause Court has held that the 
suit is barred by limitation as against the 
surety but that itis within time as against 
the principal debtors by virtue of sB. 23 of 
the Debt Conciliation Act. On October 28, 
1936, the principal debtore applied to the 
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Debt Oonciliation Board to conciliate their 
debts and that application was eventually 
dismissed on June 11, 1937. The plaintiffs 
challenge in revision the finding that the 
suit is barred by limitation as against the 
surety. 

Section 16 (a) (7) of the Debt Conciliation 
Act provides that no Civil Court shall enter- 
tain any suit in respect of any matter pend- 
ing before a Board, and s. 23 provides that 
in calculating the period of limitation for 
any suit fled in a Civil Oourt for the 
recovery of a debt which was the subject 
of any proceeding under the Act, the time 
during which such proceedings had cone 
tinued shall be excluded. The question 
therefore is whether the surety’s liability 
was amatter before the Board. The plaine 
tiffs contend that there was only one debt 
and that they could not have proceeded 
against the surety while the application of 
the principal debtors was before the Board. 
It seems to me to be settled that the liability 
of the surety and the liability of the 
principal debtor are separate liabilities al- 
though arising out of the same transaction : 
see Gopal Daji v. Gopal (1) and Brajendra 
Kishore v, Hindustan Co-operative Insurance 
Society Ltd. (2), which were cited with 
approval in Seth Abde Ali v. Askaran (3). 
In my opinion, therefore, the debt of the 
surety was never a matter before the Board 
and s. 23 of the Act will not extend time as 
against the surety. 

The application for revision is dismissed 
with costs. Oounsel’s fee Rs. 10. 

8. - Application dismissed. 

(1) 28 B 248. 

(2) 44 O 978; 39 Ind. Cas. 705; 25 O L J 238: 910 W 
N 482; A I R 1918 Cal. 707. 

a 20N L R 140; 84 Ind. Oas. 199; AI R 1994 Nag. 


ALLAHABAD HIGH COURT 
Criminal Appeal No, 44 of 1939 
October 24, 1939 
ISMAIL, J, 
WAZIRA—AppELLANT 
versus 
HEMPEROR-—Oppostte Parry. 

Penal Code (Act XLV of 1860), s. 307—Injury 
capable of causing death whether should have been 
Get inflicted—Liability of accused, limita- 
ions. . 

For the application of s. 307, I. P. O., it is not 
necessary that the injury capable of causing death 
should have been actually inflicted. Whoever does 
any act with such intention or knowledge and under 
such circumstances that, if he by that act caused 
death he would be guilty of murder, is liable to 
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punishment under s. 307, I. P, O. If the injury is: 
actually inflicted the nature of such injury may be 
of considerable assistance in arriving at the finding 
whether the accused had the intention of causing the 
death of the victim. The liability of an accused 
must be limited to the act which he in fact did 
and should not be extended go as to embrace the 
consequences of another act which he might have 
done but did not. 

Or. A. from an order of the Sessions Judge, 


Saharanpur, dated December 14, 1938. 
Mr. S. M. Husain, for the Appellant. 


The Assistant Govt. Advocate, for the 
Crown. 


Judgment.—Wazira appeals from his 
conviction and sentence under s. 307, I, P. 
©. The prosecution version is that on the 
night between June 21 and 22, 1938, 
Jagdish Ohander, Manager of Rai Sahib 
Prem Nath’s dairy, his wife and brother 
were Sleeping in the verandah of their 
house when a number of persons came 
armed with lathis and attacked Jagdish 
Ohander. Mst. Shanti Devi was awakened 
by the noise but was given a blow on the 
legs by one of the culprits, She raised an 
alarm which roused her brother-in-law who 
got up but was attacked. The neighbours 
hearing the noise rushed to tke spot 
but could not capture any of.the assail- 
ants as before their arrival the assailants 
had decamped, Only Wazira, the appel- 
lant, could be identified by Mst. Shanti 
Devi and her brother-in-law. Gentleman 
Cadet Mahanti happened to be staying in 8 
house adjoining that of Jagdish Ohander. 
He also reached the place of occurrence 
soon after the departure of Wazira’s party. 
He found Jagdish Ohander bleeding pro 
fusely and in an unconscious state. The 
Police was informed by Oadet Mahanti. 
The Sub-Inspector arrived about two hours 
after the occurrence. The victim was sent. 
to the hcspital and thé investigation of the 
offence was taken in hand. Only Wazira 
could be proceeded against as no ore had 
identified his companions. Wazira was 
well-known to Jagdish Chander and his 
family. It appears that Wazira had taken 
a substantial advance from Rai Sahib 
Prem Nath on condition of supplying milk. 
Rai Sahib Prem Nath has a contract to. 
supply milk to the Indian Military Aca- 
demy, Dehra Dun. The aggregate value of 
milk supplied annually runs up to about 
a lac and a half. Wazira failed to supply 
the contracted amount of milk and the 
matter therefore had to be reported by 
Jagdish Ohander to Rai Sahib Prem Nath 
who brought a suit for the recovery of the 
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amount advanced by him. An application 
for attachment before judgment was made 
by the plaintiff and the Oourt granted 
the application on June 21, 1938. In the 
ordinary course this order would have been 
executed the following day and the occur- 
rence took place on the intervening night. 
This is said to be the motive for the 
Crime. 

The appellant denied the charge and 
stated that he has been prosecuted on ac- 
count of ill-will, He admitted that he had 
displeased Rai Sahib Prem Nath and his 
manager because he did not fulfil his cons 
tract. He admits that he removed his 
buffaloes from his residence and that he 
owed some money to Rai Sahib Prem Nath, 
He alleges thathe has been implicated on 
account of suspicion. 

The Court below upon a consideration of 
evidence was satisfied that Wazira was one 
of the assailants of Jagdish Chander. 
Jagdish Chander himself lost consciousness 
on receiving injuries and could not iden- 
tify any one, The evidence of identifica- 
tion is confined to twoprosecution witnesses 
only, namely Mst. Shanti Devi and Partool 
Chander. They state that they identified 
the appellant in the moonlight. Partool 
Ohander states that he had seen Wazira 2 
few days earlier at the house of Rat Sahib 
Prem Nath and thus came to know him. 
It is proved from evidence that it was a 
moonlit night. The assault was committed 
at about 1-30 a. m. In the frst informa- 
tion report the appellant is named and a 
- detailed account of the assault is narrated. 
Oadet Mahanti states that the name of 
Wazira was given by the witnesses imme- 
diately on his arrival to the scene of occur- 
rence. There is absolutely no reason to 
doubt the testimony of the prosecution 
witnesses. It is argued that Cadet Mahanti 
did not namethe assailant when he tele- 
'` phoned to the Sub-Inspector. Oadet Mahanti 
explains that his immediate object was to 
render assistance to the victims rather than 
move the Police to take action against the 
culprits, Oadet Mahanti is a young man 
of good position and is in no way connected 
with the complainant. Isee absolutely no 
Treason to doubt his explanation. Having 
regard to the convincing nature of the proe» 
secution evidence I have no hesitation in 
agreeing with the conclusion of the learned 
Sessions Judge, 

The next point stressed by learned Coun- 
sel is that nocharge under s. 307, I, P. O. has 
been established, For the application of 
the aforesaid section it isnot necessary that 
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the injury capable of causing death should 
have been actually inflicted. Whoever 
does any act with such intention or know- 
ledge and under such circumstances that, 
if heby that act caused death he would 
be guilty of murder, is liable to punishment 
under s. 307,I. P. O. Tf the injury is actual- 
ly inflicted the nature of such injury may be 
of considerable assistance in arriving at the 
finding whether the accused has the inten- 
tion of causing the death of the victim. 
In the present case Jagdish Ohander 
received four injuries, Three of them were 
on the head. Major Fraser in his statement 
says: “The injuries were simple but they 
may be classified as dangerous.’ In cross- 
examination he stated that the injuries 
were not likely to be fatal as they were. 
He also stated that every head injury 
going bone deep is dangerous. Although 
the injuries according to the medical 
evidence were simple but they became 
grievous because the sufferer during the 
space of 20 days was unable to follow his 
ordinary pursuits. 

The question for determination is whe- 
ther on the material available on the record 
the conviction under 8. 307 can be sustain- 
ed. The evidence of prosecution witnesses 
shows that the assailants were armed with 
lathis only. Only Wazira was seen strik- 
ing Jagdish Ohander with a lathi. If the 
intention of the assailants was to cause 
the death of Jagdish Chander it is manifest 
that they could have inflicted far more 
serious injuries than they actually caused. 
Every injury on the head cannot be con- 
sidered capable of causing death nor does 
every lathi blow on the head be considered 
fatal. From the conduct of the assailants 
it cannot be inferred that the assailants 
had the intention of causing the death of 
Jagdish Ohander. In my opinion the 
liability of an accused must be limited to 
the act which he in fact did and should not 
be extended soas to embrace the conse 
quences of another act which he might have 
done but did not. The appellant, in my 
judgment, is guilty of an offence under 
s. 325, I. P.O. and not under s. 307, I. P. C. 
Whatever may be the appropriate section 
it is manifest that the offence was a very 
serious one. The appellant and his associ- 
ates conspired totake their revenge in a 
cold-blooded manner. Under the circum- 
stances no indulgence can possibly be 
shown to the appellant. In the result I 
allow the appeal to this extent that the 
conviction and sentence under s. 307,I. P. 
C. is set aside and in substitution thereof 
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I.P. O., and is sentenced to three years’ 
rigorous imprisonment. 


D. Conviction altered, 
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OUDH CHIEF COURT 
Appeals Nos. 7 and 8 of 1937 
January 30, 1940 
ZI4-UL HASAN AND YorKE, JJ. 
DAYANAT ULLAH anp otagrs— 
APPELLANTS 
VETSUS 

Nawab ATIA KHANAM— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 100— 
Documents not relied on as instruments of title, 
construed for purposes of decision, by lower Ap- 
pellate Court—Decision, whether involves question 
of law—Oudh Courts Act (IV of 1925), s. 12 (2)— 
Judge in second appeal putting particular inter- 
pretation on particular document—Certificate under 
8. 12 (2), if can be granted. 

A decision of fact by a first Appellate Court 
does not involve a question of law so as to be 
open to reconsideration upon second appeal under 
s. 100 of the Oivil P. O., merely because docu- 
ments, which were not relied on as instruments of 
title or the direct foundations of rights, have to be 
construed for the purpose of deciding the question, 
Similarly the rule that the High Oourt has no 
jurisdiction under s. 100 of the Oivil P. O., to 
reverse the findings of fact of a lower Appellate 
Oourt unless the findings are vitiated by error of 
law, applies although the findings are inferences 
of fact drawn, wholly or in part, from documents. 
122 Ind. Oas. 316 (4) and 148 Ind. Cas. 778 (5), re- 
lied on. [p. 769, col. 2.] 

A particular interpretation put upon a particular 
document by a Judge in second appeal is no 
ground to grant a certificate under s. 12 (2), Oudh 
Courts Act that the case is a fit one for third 
appeal. Such point is not even a substantial ques- 
tion of law, much less a point of general import- 
ance. 96 Ind. Oas. 939 (7), relied on. {p. 770, col. 1.) 


As. against the decree of Mr. Justice 
Thomas, dated January 7, 1937, 


Mr. Mohammad Ayub, for the Appellants, 
Messrs. H. Husain and Mohammad Haider, 
for the Respondent. 


Judgment.—These are third appeals 
under s. 12 (2) of ths Oudh Courts Act 
from the judgment of a Single Judge of 
this Coart in Second Appeals Nos. 289 and 
290 of 1935. ; 

“The present litigation arose out of the 
fact that on August 13, 1922, one Khwaja 
Wahid Uddin who had become the owner 
of a house and land abutting Victoria 
Street, Lucknow, mortgaged it in favour of 
the present plaintiff. Subsequently the 
plaintiff instituted a suit on foot of her 
mortgage, brought the property to sale, 
|| 
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and purchased it herself on July 6, 1931. 
On July 4, 1932, a sale certificate, Ex. 1, 
was issued, ‘The property in question 
consists of a Louse standing on old settle- 
ment plots Nos, 53 and: 57 situated on the 
east side of Victoria Street in Lucknow, 
Along the west side of the said plot No. 53 
and the next plot to the south of it No. 52 
there was a long strip which was plot 
No. 6 described in the same old settlement, 
khasra of 1862 as chabutra. In the sale 
certificate the western boundary of the house. 
was given a8 chabutra makan haza labe sarak 
Chirya Bazar. On the west side of the 
chabuira there was open ground, part of 
which belonged to the said road. The. 
settlement map which goes with the settle- 
ment khasra, Ex. A-9, is Ex. A-8. There 
is another settlement map on the record 
of Mohalla Nakhas which shows Nos. 109 
and 291 as Victoria Street. The width of 
291 at the north end where plot No. 6 
is, is 132 feet. At some subsequent date 
the Municipal Board of Lucknow decided 
that it did not need the whole of. this. 
132 feet for the road, It set apart 40 feet 
in the middle for the paved road and two 
strips of 35 feet on each side for a 15 feet 
iawn with two footepaths, each 10 feet 
wide, one on each side of the strips of 
lawn. This distribution required 110 feet 
width only, and therefore a width of 
22 feet remained which was apparently 
taken to be half and half on each side of the 
road, and this strip the Municipal Board 
appears to have offered to the owners of 
the houses immediately behind. In cone 
sequence on July 4, 1926, the Municipal 
Board sold patri land 61 feet 6 inches long ` 
by 11 feet 2 inches wide to Khwaja 
Wahid Uddin under the salé deed, Ex, A-1. 
There is nothing to show whether in fact 
the measurements of these strips on each 
side of the road, speciñcally of the strip - 
which was sold to Wahid Uddin, were 
taken from any fixed point, or whether it 
might not have beén the case that at 
that particular point the whole of the 
remaining stripof 22 feet should not have 
been taken from the west side of the 
road instead of from the east side of the 
road. If owing to the alignment of the 
Toad it was all on the west side, then 
there was nothing available on the east 
side to be sold to Khwaja Wahid Uddin. 
Be that as it may,subsequent to the Court 
sale of his house. property at the instance 
of the plaintiff, Wahid Uddin in 1930 
transferred the property purchased by him 
from the Municipality to his own wife. 
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Mst. Ajmerunenisa, who on September 7, 
1933, transferred it to Mohammad Afaq 
defendant No. 3, whose father is the defen- 
dant No, 1. and thereafter the defendant 
No, 1 commenced the constructions on this 
property which led the plaintiff to institute 
the present suit. In this suit she claimed 
that her own chabutra which formed part 
of the property purchased by her in auction 
sale extended over the whole of the pro- 
Perty upon which the defendants were 
making their constructions. She therefore 
alleged that the defendants had taken 
wrongful prssession over a part of her 
land and had begun to construct a masonry 
wall there. She further alleged that the 
construction by the defendants of a high 
wall had interfered with the passage of 
air and light to her house, and obstructed 
the passage of water, and, also obstructed 
her right of way to the main gate of her 
house. This is an alternative claim for 
rights of easement in case it was held 
that the plaintiff was not the owner of the 
property on which the defendants were 
making their constructions. 

In the third trial Court it was held that 
only a part of the disputed land formed 
part of the chabutra of the plaintiff, and 
possession was decreed over this part, and 
so far as the claim to easement was con- 
cerned, it was held that the piaintiff had 
an easement of necessity in respect of 
her right of way tothe main gate of her 
house. ; 

The lower Appellate Court the Civil Judge 
of Mohanlalganj Lucknow, held that the 
whole of the disputed land formed part 
of the plaintifi’s chabutra. He incidentally 
held that, failing her ownership of this 
property, the plaintiff was entitled to all 
the easements of light, air and passage 
claimed by her. 

On the case coming up in second appeal 
in this Court, the learned Single Judge 
held that the case did not turn on the 
interpretation of any document of title, 
but involved pure questions of fact, and 
therefore the judgment could not be ine 
terfered with. The learned Judge remarked. 
“In this view it is not necessary for me 
to decide whether the plaintiff has got a 
right of easement.” 

Learned Counsel for the appellants has 
addressed to us a lengthy argument based 
on inference to be drawn from the settle- 
ment khasra and settlement map, Ex, A-8 
and Hx. A-9, which he says have been 
read incorrectly by the lower Appellate 
Court. His contention is that the plot 
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No. 6 which is 29 gatthas 4 karis, that is. 
242 feet, long, extends along the whole of 
the west side of plots Nos. 53 and 52. The 
width of this plot is only 1 gattha, that 
is 8 feet 3 inches. As the khasra shows 
this plot was covered by a chabutra which 
stood in front of the houses on plots Nos. 53 
and 52. There is evidence on the record. 
to show that the house of Wahid Uddin 
which is now the house of the plaintiff stands 
on plot No. 53 and on plot No, 57 behind 
it to the east, The map filed by the plaintiff 
herself along with her plaint shows that 
the frontage, that is the length along the 
west side, of the plaintiff's house is only 
62 feet. It is contended that it follows. 
from this that the platntiff’s portion of 
plot No. 6 is only 62 feat long correspond- 
ing to the frontage of her house, and the 
proportionate share of the plaintiff in the 
area of this plot is only approximately 
one-fourth of the total area of one biswa 
9 biswansis 8 kachwansis. The plaintiff's. 
share is thus only 7 biswansis 7 kachwansis, 
or putting it in another way her share 
is a strip 8 feet 3 inches wide, that is 
from east to west, by 62 feet long’ that 
is from north to south. It is pointed out 
that the plaintiff's own map filed with the 
plaint shows that this is almost exactly 
the area which lies between the plaintiff's. 
house and the new constructions of the 
defendants, and is described as “open land’ 
in the map prepared by the Commissioner. 
Now it may be that this is a very good 
argument and one which, had it been 
addressed to the trial Oourt or the lower 
Appellate Court, would have carried cone 
viction, but it is perfectly clear on an 
examination of the judgments of the trial 
Oourt and the lower Appellate Court that 
this Case was never stated to the trial 
Court at all, and if it was suggested in 
the lower Appellate Court the meaning was 
not brought home to that Court. 

In the trial Court the plaintiff rested 
her case in the first place on the boundary 
stated in the sale certificate and the 
mortgage deed, which shows that the 
chabutra abutted the road. Secondly the 
plaintiff based her case on the appearances 
on the ground which showed clear in- 
dications that the chabutra extended beyond 
what was called open land outside the 
plaintiff's house in the Commissioner's map. 
on to the land purchased by Wahid Uddin 
from the Municipality. This contention 
based on appearances was supported by 
the inspection notes of the Munsif himself 
as well asthe report of the Commigsioner. 
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For the defence an attempt was made to 
prove the ownership of the Municipality 
over the land transferred by it to Wahid Ud- 
din but the learned Munsif was of opinion 
that the ownership of the Municipality over 
the disputed land was not proved. 

Another point taken into consideration 
was the existence. of a grave which was 
admitted to be part of the chabutra of 
be plaintiff. This grave at the time of 
he suit fell partly within the open land 
intervening between the actual house of 
the plaintiff and the new constructions and 
partly in the new constructions. The 
Oourt thought it incredible that this grave 
should not have been situated entirely 
within the previously existing chabutra, 
-whose existence was further shown by the 
dakhaurt brick foundation which partly 
extended under the new constructions of 
-the defendants. The lie of the land is 
peculiar and hence it was possible to see 
how these foundations ran. The final 
conclusion of the Munsif was that the 
chabutra extended up to the point B in 
‘the „Commissioners map and that the 
plaintiff was entitled to recover possession 
over the portion H, N. L. B. out of the 
whole area A. H. N. M. in suit, 

When the matter came to the Appellate 
-Court, there is no sign whatever so far 
as the judgment shows, that it was ever 
argued before that Oourt that the area 
.of the chabutra plot No. 6 to which the 
plaintiff was entitled could only be 1/4th 
of the whole area of plot No. 6. There 
is no doubt that the learned Civil Judge 
did base his decision on facts to a con- 
siderable extent on his belief that the 
area of the chabutra to which the plaintiff 
-was entitled outside her house on the 
west side was 1 biswa 9 biswansis 8 
_kachwansis. He pointed out that the “open 
land” had an area of only about 7 biswansis 
while the area of the land in dispute 
was 9 biswansts 13 kachwansis. The total 
of these only comes to 17 biswansis odd, 
and he concluded that therefore the land 
in dispute, was unmistakably included in 
the chabutra attached to the house in 
question. This was not, however, the only 
ground on which the learned Civil Judge 
based his decision. He agreed with the 
trial Court in holding that the plaintiff's 
evidence was better than that of the 
defendants, and it clearly proved that 
the land in question had been used as 
_chabutra by Wahid Uddin and his pre- 
.decessor. He also took note of the facts 
in regard to the old foundations noted by 
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the Commissioner and the Munsif and he 
said that the inpection notes of the Munsif 
were a clear indication of the fact that 
the entire land in dispute formed part of 
the old chabutra. He made some reference 
to the grave but did not specifically base 
any argument on its position except that 
he believed the statement that Khwaja 
Wahid Uddin’s predecessors occupied ground 
out beyond this grave. 

The question is whether Exs. A-8 and 
A-9 are to be regarded as documents of 
title in the present case or merely pieces 
of evidence. If they are documents of 
title, their interpretation is a question of 
law and the learned Judge of this Court 
was not justified in dismissing the appeal 
as concluded by findings of fact. If, on 
the other hand they are merely pieces 
of evidence, then there is no question 
that the findings arrived at by the learned 
Civil Judge, whether right or wrong, are 
findings of fact which were not liable to 
be assailed in second appeal, and the 
appeal was therefore rightly dismissed by 
the Jearned Single Judge. In the present 
case we find it difficult to hold that the 
settlement Khasra and settlement map are 
documents of title. They are documents 
which indicate only the limit of possession 
of certain persons and they are not docu- 
ments which confer title in any sense. 
All that is sought to be argued from these 
documents is not the title of Wahid 
Uddin’s predecessors but how far the 
possession of those predecessors extended. 
This could be inferred with certainty from 
these documents, only if measurements 
bad been taken from permanently fixed 
points so as to show that the western 
walls of the plaintiff's buildings coincided 
with western edge of plot No. 52. The 
defence might similarly have shown that 
the eastern edge of plot No. 291 occupied 
by Victoria Street reached up to the 
western side of what is called open land 
in the Commissioner’s map, but it has 
not been sought to be argued that this 
was proved, In the first place then these 
documents are not documents of title, and 
in the second place even as pieces of 
evidence, they do not establish to what 
distance in a westerly direction, that is 
towards the Victoria Street, theold chabutra 
mentioned as situated on plot No. 6 ex= 
tended. 

We have heard a very full argument 
on the merits, but we are quite satisfied 
that the settlement khasra “and map on 
which learned Counsel for the appellant 
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now seeks- t6 rely are nothing more than 
pieces of evidence, and that even there- 
fore if they have been misunderstood by 
the learned Oivil Judge, that was not a 
ground: which could be taken in second 
appeal. The parties elected to aitempt to 
prove their respective cases by a different 
kind of evidence, and the case has been 
decided on the basis of that evidence, 
As pointed out by the learned Single 
Judge it was not the plaintiff who relied 
on Exs. A-8 and A-9, that is as docu- 
ments of title, but the 
put them forward as evidence to support 
their defence, 

Learned Counsel have referred us toa 
large number of rulings mainly on two 
points; namely first the effect of misreading 
of evidence by the Appellate Oourt, and 
secondly tne scope of appeals under s. 12 
(2) of the Oudh Courts Act. With reference 
to the first point learned Counsel for the 
appellants relied on Ganesh Lall v. Btsesar 
Pandey, (A. I. R. 1926 Patna, 49) (1) in 
which it was held that 

“where 8 finding of fact is based on a piece of a 
documentary evidence which has been completely 
misread by the Oourt, the finding is not binding in 
second appeal.” 

In this case there were two documents 
in question. One was a title deed of the 
plaintiff and the other was a khasra. 
About this second document it having 
beeo shown that it had been misread, the 
learned Single Judge of the Patna High 
Court remarked that it was impossible to 
say what the decision of the Subordinate 
Judge would have been if he had correctly 
read Ex. 15. We might remark that 
Ex, 15 does not seem to have been con- 
sidered to be a document of title. 

He next relied on Jewan Mal Gian 
Chand v. Hari Ram Ram Lal, (A. I. R. 
1930 Lahore, 712) (2) in which it was 
held that 
“fa finding of fact bythe lower Appellate Court 
vitiated by erroneous and unwarranted assumptions 
of facts and misreading of accounts upon which 
the suit is based is not binding upon the Oourt 
of second appeal.” 

No particular principle of law was quoted 
in support of this proposition. 

Lastly he has relied on Municipal Board, 
Benares v Kandhatya Lal, (A, I. R.1931 
‘Ali., 499) (3) in which it was held that 


“the misreading or ignoring of important docu- 
1entary evidence amounts to a substantial error or 


(1) A I R 1926 Pat, 49; 88 Ind. Oas. 820. 

(2) ATI R 1930 Lah. 712; 125 Ind. Oas. 623; Ind. 
mul. (1930) Lah. 639. 

(3) A IR 1931 All, 499; 134 Ind, ` Oas. 21; (1931) 

L J757; 54 A 6; Ind. Rul, (1931) All. 789 (FEB). 
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defect in procedure within the meaning of 8. 100 
(1; (e) and the High Court is justified in reversing 
the finding if it holds such reversal justified on 
merits.” 

On the other hand for the respondent 
reliance has been placed on the two cases 
quoted by the learned Judge of this Court 
namely Walt Mohammad FV. Mohammad 
Bakhsh, (L. R 97 LI. A., 86) (4) and 
Secretary of State for India in Council 
v. Rameswaram Devastnanam Trustee, 
(L. R. 61 I. A. 163) (5). In the former 
case it was held by their Lordships of 
the Privy Oouncil that 

“a decision of fact by a first Appellate Court does 
not involve a question of law so as tobe open to 
reconsideration upon second appeal under s. 100 of 
the Civil P. O., 1908 merely because documents, 
which were not relied on ag instruments of title 
or the direct foundations of rights, have to be 
construed for the purpose of deciding the ques- 
tion." 

In the latter case their,Lordships held 
that 

“the rule that the High Court has no jurisdiction 
under s. 100 of the Civil P. O., 1908, to reverse 
the findings of fact of a lower Appellate Court 
unless the findings are vitiated by error of law, 
applies although the findings are inferences of fact 
drawn, wholly or in part, from documents.”” 

In the light of these two decisions we 
are quite clear that the learned Judge of 
this Oourt was justified in holding that 
the findings of the learned Oivil Judge 
were not contrary to law within the meaning 


of s. 100 of the Civil P. O. 


As regards the second point, that is the 
scope of appeals under s. 12 (2) learned 
Oounsel for the respondent referred us to 
cases reported in (3 O. W,N. at 
p. 574) Yusuf Ali Beg v. Nathu (6), 576 
Bisheshwar Dayal v. Lachman Ram 
and 639 Mohan v, Parmaz (8) all of them 
being judgments pronounced on applica- 
tions for certificates to enable the applicants 
to file an appeal under s. 12 (2), and four 
cases of 1937 reported at p. 49, Ramzani 
v. Bansidhar (9), 237, Rajjana v. Masahab 


(4) 57 I A 88; 122 Ind. Cas. 316; A I R 1930 PO 
91; (1930) A L J 292; Ind. Rul. (1930) P O 124; 
31 P L R 145; 31 L W 321; 32 Bom, L R 480; 5l 
O LJ 518; 111 199 59M L J 54 (PO). 

(5) 61 I A163; 148 Ind. Oas. 778 6 R P 0131; 
ALR 1934 PO 112; 38 O WN 533; 1934 A L R 
531; (1934) M W N 433; 59 O L J 262; 110 W N 
775; 57 M 652; 66M LJ 595; 39 L W 613; 1934 O 
L R 427; 36 Bom. L R 539; 36 P LR 93:16 PLT 


O). 
a k OWN 574; 96Ind, Cas, 325; A I R 1926 


419: 1 Luck. 443. 
Onn 3 OW N 576; 96 Ind, Oas. 939; A IR 1926 
Oudh 419. ` 
6) 30 WN 639; 97 Ind. Cas. 569. 
(9) 1937 O W N49; 166 Ind. Oas, 295; 1937 O L 
R 4:9 R O303;.1937 RD 26; AIR 1937 Ou 


113; 13 Luck; 76. i 
d 
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Alt (10), .241 Zia-uddin Ahmad v. Mohame 
mad Abdul Habeeb (11) and 477. Janka 
Kuer v. Thakur Anant Singh (12), .of the 
Oudh Weekly .Notes for that year. The 
view which has been taken in these 
cases consistently is that a certificate of 
fitness for further appeal under s. 12 (2), 
Oudh Oourts Act, should be granted only 
when the decision for which a further 
appeal is proposed to be preferred is (1) 
opposed to any general principle of law, 
or (2) involving a question of public in- 
terest, or (3) is contrary to any recognised 
precedent. In the second of the above 
mentioned cases Bisheshwar Dayal v. 
Lachman Ram, (3 O. W. N. 576) (7) it was 
held that 

“a particular interpretation put upon a particular 
document .by a Judge in second appeal is no ground 
to grant a certificate that fhe case is a fit -one 
for third appeal. Such point is not even a sub- 
stantial question of law, much less a point of general 
importance.” 

‘We ‘are clearly of opinion that “the present 
case does not properly fall within the 
scope :of a-third appeal under the provi- 
sions of the Oudh:Oourts Act. 

As remarked by ‘the learned Single 
Judge, in the view which we have taken 
above of the findings of the first Appels 
late Court itis not necessary for us to go 
into the question of easement at all, We 
accordingly maintain the decision of the 
learned Single Judge and dismiss these 
two appeals with ‘costs, 

D. Appeals dismissed. 


(10) 1937 O W N 237; 167 Ind. Oas. 79; 1937 OL 
R 95; 9R O 367; AIR1937 Oudh 431; 13 Luck. 


178. 


389; 19370 LR 120, 

(12) 1937 OW N 477; 168 Ind. Cas. 263; 1937 O 
LR 241; 9R O 457; 1937 RD 244 (2); A I- R1937 
Oudh 341; 13 Luck. 270, 
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MADRAS HIGH COURT 
Civil ‘Revision Petition No, 953 of 1937 
October 27, 1939 
Leacu, O. J., AND KUNHI Raman, J, 
THe SECRETARY or STATE vor INDIA 
IN COU NOIL—Prtrrioner 


versus 
A. VEHRAYYA VANDAYAR— 
RESPONDENT 

Madras Fstates Land Act (1 of 1908), ase. 151, 
185-B—Suit for ejectment of tenant in ‘Civil Court 
by inamdar claiming :kudivaram rights — During 
pendency amendment of 1938 making inam “estate”, 
within meaning of Act—Proper course for Court ts to 
dismiss suti—It-cannotonder refund of .court-fees or 
grant certificate under Court Fees Act, 

The Mad, Estates Land Act, does not take away 


SHCRETARY OF STATE FOR INDIA Y. YERRAYYA VANDAYAR (MADR,) 


' praying the High Court to revise the order 


(11) 1937 © W N-241; 167 Ind. Cas. 519;9R O. 
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the jurisdiction of the Civil Court to receive plaint in 
a suit by inamdar to eject tenant and claiming 
kudivaram rights, but as a result of the amendment 
of the Act in 1936 whereby the-inam is made an 
“estate’’ within the meaning of the Act,the relief 
sought cannot be granted-by-the Civil Court. Where 
sucha suit is properly fled in {a Oivil Court and 
during its pendency the amendment of 1936 has taken 
away the right to therelief claimed, the proper course 
for the Oivil Court is to dismiss the suit. ‘The Court 
cannot invoks its inherent powers to order the refund 
of the court-fees or to grant 4 certificate under the 
Court Fees Act, 


*, 
O. R. P. under s. 115 of Act V of 1908, 


of the Oourt of the District Munsif of 
Tanjore, dated February 13, 1937, and made 
T å. No. 693 of 1936 in O. S5. No. 45 of 
1935. 

The Government Pleader, for the Peti» 
tioner, 

S. Kuppusamy, for the Respon- 
dent. 

Leach, C.J.—The respondent is an inam» 
dar and in 1934.filed a number of suits in 
the Court of the District Munsif of Tanjore 
for the ejectment of tenants. He claimed 
that.he was the owner of kudivaram rights 
and that the defendants -had refused to 
surrender ‘to him possession of ‘the lands 
which they were cultivating. At the time 
the suits were filed the respondent was en- 
titled in law to institute the suits in the 
District ‘Munsif's Court and there to sube 
stantiate his claim that he possessed the 
kudivaram rights. During the pendency 
of the suits the Legislature amended the 
Estates Land Act, 1908 and the amende 
ment had the effect of making the respon- 
dent’s inam an estate within the meaning of 
the Act, whieh meant that the amendment 
took away the right of the Oivil Court to 
grant a decree for ejectment. The only 
course left to the respondent was to apply 
to the Revenue Court for an order for come 
pensation for loss of the kudivaram rights, 
if he possessed them. Certain of the suits 
were tried before the amendment -of the act 
and decrees were obtained. In respect of 
the suits which were undecided atthe time 
of the amendment the District Munsif 
returned the plaint tothe respondent, where» 
upon the respondent applied for refund of 
the court-fees. The District ‘Munsif held 
that he had inkerent power to grant a 
certificate for the purpose of enabling ‘the 
respondent to-obbain a refund from the 
Collector and accordingly isshed a certifi- 
cate. The Govt, has filed the petition now 
before usfor revision-of the District Munait’s 
order. It is said that the District Munsif 
should hive refused 'togrant the certificate 


1940 
as.his proper course was to dismiss the 
suits. The Legislature has not said the 


suits could not be filed but had merely 
taken away the right of the Oourt.to grant 
decrees. Unfortunately for the respondent 
this argument*must prevail. 

By the Mad, Estates Land (3rd Amend- 
ment) Act, 1936, the definition of the word 
“Estate” was extended and the extension 
Include an inam village. Therefore the 
respondent’s inam became .an estate within 
the meaning: of the Mad, Estates Land Act, 
1908. Section 9says that noland, holder 
shall-as such .be entitled to eject a ryot from 
his holding -or any part thereof otherwise 
than-in accordance with the provisions of 
the Act. The only ‘provisions dealing with 
the ejectment are contained in s3. 151 and 
185-B. Section 151 permits the land-holder 
to institute a suit before the Collector to 
eject a ryot from his holding on the ground 
that the ryot has materially iarpaired the 
Value of the holding for agricultural pure 
poses and ‘rendered it substantially unfit 
for such purposes, Before referring to 
s. 185-B itis necessary to state what is 
provided under s, 185-A. In the case of an 
inam Village which was'not an estate before 
the commencement of the Mad. Estates 
Land (3rd Amendment) Act, 1936, but becane 
an estate by virtue of that Act s. 185A pro- 
vides that in respect of any land which does 
not fall within the specitied categories (with 
which the present case*is not concerned) the 
Jand-holder may within 2 years of the date 
of the commencement of the Amending Act 
(October 31, 1936) lodge an application for 
a declaration by a Special Tribunal cone 
stituted under the Act thatthe kudivaram 
in such land was vested in him on Novem- 
ber 1, 1933, and that he has retained it ever 
since. The declaration ‘by the Special 
Tribunal or by a majority of the members 
is final and is not liable to be questioned-in 
a Court of Law. Section 18548 then pro- 
vides for tha payment to the land-holder by 
the tenant of compensation for the kudi- 
varam right declared by the Tribunal and 
if the compensation is not paid the ryot 
may be ejected. Therefore, unless the 
tenant commits waste or refuses to pay the 
compensation fixed by the Special Tribunal 
for the loss to the landeholder of the kudie 
varam right he cannot be ejected from the 
land. Section 189.gives the Collector power 
to try suits of the character described in 
parts.A and B of the Schedule to the Act 
and states that no Civil Court in the exer- 
cise-of its original jurisdiction shall take 
cognizance of such matter. The only suit 
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for ejectment which the Oollector iseme 
powered to try is asuitfor ejectment under 
s. 151 of the Act. Therefore the position is 
that the Act does not take away the jarisdic- 
tion of the Civil Court to receive ‘plaints of 
the nature of those filed by the respondent 
but asthe result of the amendment the 
relief sought cannot be granted. The suits 
having been properly filed in the Oivil 
Court, but in the meantime the Legislature 
having taken away the right tothe relief 
claimed, the proper course for the District 
Munsif to adopt was to dismiss the suits. 
In these circumstancesthe Oourt cannot 
invoke its inherent powers to order the ree 
fund of the court-fees or to grant a certificate 
under the Court Fees Act, 

At the same time it is difficult to under- 
stand the motive which has prompted this 
application for revision. The respondent 
having paid the court-fees required for the 
hearing of his suitsis denied relief. It js 
to be observed that by the Mad. Estates 
Land (Amendment) Act, 1934, the hearing 
of suits was stayed and it was by the latter 
Act of 1936 that the right to relief was taken 
away. One would have thought that in 
fairness the Act of 1936 would have provide 
ed for the refund of the court-fees paid 
in pending suits. This Oourt cannot help 
the respondent but he certainly has a strong 
moral claim to a refund. 

The petition will be granted but there 
will be no ‘order as to costs. 


N.S. Petition granted. 


LAHORE HIGH COURT 

Second Appeal No. 230 of 1939 

June 25, 1939 
Sata, J. 
TARA MANI AND ofaeBs—DarEenpANTs— 
APPELLANTS 
VETSUS 
Mst. KISHEN DEVI—PLAINTIFP AND OTHERS 

—DEFENDANTS— RHSPONDENTS 

Oustom pad) en — Stster-—Brahmans 
of Palampur Tehsil, District Kangra—Sister is 
hetr in absence of collaterals. 

Brahmans of the Palampur Tehsil of Kangra 
District are governed by custom and not by Hindu 
Law. Under the Customary Law ofthe Palampur 
Tehsil a sister is recognized as an heir in the 
absence of collaterals and has, therefore, a locus 
stand? to sue as the next reversioner, 135 Ind, 
Oas. 54 (1) and 165 Ind, Oas. 78 (2), distinguish- 
ed, 


S. A, from the decree of the District 
Judge, Hoshiarpur and Kangra, dated 
October 25, 1938. i 
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Mr. K. C. Bedi, for the Appellants. 
Mr. Brij Lal, for the Respondents. 


Judgment.—This is a second appeal in 
a case in which the plaintiff, as the sister 
of the last male owner, is suing for a 
declaration that the sale made by his 
widow js without consideration and neces- 
sity and not binding on her as the next 
reversioner. The facts in brief are that 
Naqbidhu, who was a Brahman of the 
Palampur Tehsil of the Kangra District, 
died either in August or September, 1929, 
leaving a widow, Mst. Gulabi, es a life- 
tenant of his property. On December 22, 1932 
Mst. Gulabi sold the land in suit to defend- 
ants Nos. 3 to 6 by a registered sale-deed 
for Rs, 3,000. - This alienation is impugned 
by Mst. Kishan Devi, sister of Naqbidhu, 
claiming to be his next reversionary heir. 
It is admitted in appeal before me that 
Mst. Kishan Deviis the sister of Naqbidhu 
and that the parties being Brahmans of the 
Palampur Tehsil are governed by custom 
and not by Hindu Law. Two questions 
are agitated in this appeal: (7) whether a 
sister is an heir under the Customary Law 
of the Palampur Tehsil, and (ii) whether 
the lower Appellate Court is right in 
allowing only Rs. 2,166 out of Rs. 3,000 as 
the amount for which consideration and 
necessity is proved. 

As regards the first point the decision turns 
on the answers to questions Nos, 54 and 
59 of the riwaj-i-am of the Kangra District 
compiled by Mr. Middleton as Settlement 
Officer in connection with the settlement 
of 1914-18.. The trial Oourt considered 
that the case is governed by answer to qués= 
tion No. 54, which it held to be exhaustive, 
and therefore to override the answer to 
question No. 59. ‘The point about the answer 
to- question .No. 54 is that in this answer the 
names of various heirs who can succeed in 
the absence of Male lineal descendants are 
eited, but a sister is not included in this 
list. Following therefore, a Division Bench 
ruling of this Court, Sohnu v. Bahgu (1) the 
trial Court held that a sister is not an heir 
and that, therefore, the plaintiff had no locus 
standi to sue in this case. The lower Appele 
late Court, in spite ofa patent misreading of 
the answer to question No. 59, has held that 
by reason of an instance quoted in the anse 
wer to question No. 59 relating to Brahmans 
of Palampur Tehsil, a sister js recognized 
as an heir in the absence of collaterals and 
has found therefore that the plaintiff has 

(A I R1931 Lah. 433; 135 Ind. Ons, 54; Ind. Rul. 
(1932) Lah, 38, l 
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a locus standi ta sue. The misconception 
of the lower Appellate Court in regard to 
the answer to question No. 59, appears to be 
due to the fact that the learned District 
Judge, instead of consulting Mr. Mid-. 
dleton’s volume in original, appears to 
have relied on an alleged certified copy of 
a vernacular translation (Ex. P-14)}). This 
alleged certified copy has only to bs com- 
pared with the original to show that it is 
wrong. The so-called certified copy while 
correctly propounding question No. 59 recites 
the answer as follows: 

“In the presence of collaterals, sisters and sister's 
sons do not succeed... .. but in case none of the 
above conditions exists, sister's son would succeed.” 

In other words it does not mention any 
recognition of sisters as heirs, Actually the 
correct snswer to question No. 59 as given 
in Mr. Middleton’s Customary Law of the 
Kangra District, reads as follows: 

“Where there are no sons, widows, mother’s col- 
laterals, daughters, ala maliks or others having a 
preferential right to succeed, sisters are allowed to 
succeed. Such cases are not many, and there is no 
recognized custom on that account.” 

Then in regard to Tehsil Palampur 

yan instance is quoted of a sister succeed- 

ing in the case of a Brahman who died with- 
out collaterals. Mr, Bedi for the appel- 
lant says that he has been misled by de- 
Pending on an apparently incorrect copy, 
but urges that in view of the statement in 
the correct answer to question No. 59, that 
“there is no recognized custom,” the onus 
was on the plaintiff to prove the custom 
and he suggests that the case be remanded 
on this ground. No remand however is 
necessary. A specific issue was framed on 
this question, whether the plaintiff has a 
locus standi to sue, and this issue has been 
interpreted by both Courts below as ine 
volving a decision of the question whether 
the plaintiff as a sister of the last male 
owner, is a recognized heir, Both parties 
therefore knew what evidence they had to 
bring. 


In view of the answer to question No. 59 
that sisters are recognized as heirs and 
the example given in regard to a Brahman 
of Tehsil Palampur, which exactly fits 
the present case, I am of opinion that there 
is no ground for upsetting the decision of 
the lower Appellate Court on this point. 
Mr. Bedi:lays stress, as did the trial Court, 
on a Division Bench ruling cited in Sohknu 
v. Bahgu (1) but this ruling is not in 
point: it relates to a case of Ghirths 
of the Kangra Tehsil, whereas in the pree 
sent case we are dealing with Brahmans 
of Palampur Tehsil. Nor did it involve 
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“the specific question of a sister's succes- 
Sion. Itis true that it was held in that 
Particular. case that the answer to quese 
tion No. 54 is exhaustive of the heirs entitled 
to succeed under the Oustomary Law of 
the Kangra District but not only were the 
learned Judges dealing with a different 
caste in a different Tehsil, but the ques» 
tion of the right of a sister to succeed, 
which is specificaliy dealt with in the 
answer to question No.59, was not before the 
Bench, Similarly, in Bundo v. Nihato (2) 
a decision by a single Judge based on 
Sohnu v. Bahgu (1) it is apparent that no 
reference was made to question No. 59 and 
the right of sisters to succeed as mentioned 
in the answer to that question. In the 
absence, therefore, of any binding decision 
of this Court to the contrary, I must hold 
that the learned District Judge is right in 
finding that the sister in this case i8 an 
heir of the last male owner, and has there- 
fore a locus standi to sue. Turning now 
to the question of consideration, there are 
four items in the deed as recited in the judg- 
ment of the lower Appellate Gourt. There 
is no dispute as to the first item amounting 
to Rs. 1,900. As regards the second item 
of Rs. 300, which has not been allowed 
either by the trial or the Appellate Court, 
Counsel for the appellants concedes that 
the decicion is based on a finding of fact 
and is, therefore, final. The item mainly 
disputed in the appeal before me was the 
fourth item of Rs. 700 which is recited 
as having been received in cash hefore the 
Sub-Registrar for expenses connected with 
the Chobarkh ceremony and for payment 
to creditors. The'trial Court allowed this 
item in full, whereas tie District Jucge 
has disallowed Rs. 400 on account of the 
Chobarkh ceremony, and allowed only 
Rs. 200. out of Rs. 300 claimed for payment 
to creditors. 

Mr. Bedi has urged that the lower Appel- 
late Oourt is in error in holding that 
Rs. 400 is not proved to have been paid 
on account of the Chobarkh ceremony. 
Admittedly there is no documentary evidence 
as to the details of this expenditure. The 
learned District Judge has considered the 
oral evidence produced, as wholly unsatis- 
factory. Counsel for the. appellants urges 
that the amount is included in the item 
of cash payment before the Sub-Kegis- 
trar and should be allowed on this ground. 
It isto be noted however that the docu- 
ment does not specifically say that Rs. 400 

(2) A IR 1936 Lah. 660; 165 Ind. Oas. 78; 38 P L 
R 851; 9 LR 212, 
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was paid, or would be payable, on account 
of the Chobarkh ceremony. At the time 
this document was executed, the Chobarkh 
ceremony had nct taken place, and could 
not take place for at least another nine 
months, since the fourth anniversary of 
the death of Naqbidhu would not occur 
until August or Septeraber, 1933, whoreas 
this document was executed on Decem- 
ber 22, 1932. Farther, it is in evidence 
that when this ceremony was performed 
in 1933, it was performed by Mst. 
Rumalo, the mother of Naqbidhu, and not 
by the alienor, Mst. Gulabi. Mst. Gulabi, 
the alienor, did not come into the witnesses 
box to support this item and in the circume 
stances there is no ground for upsetting 
the decision of the lower Appellate Court 
disallowing the item of Rs, 400 on this 
account for want of proof. As regards the 
payment to creditors the lower Appellate 
Court has allowed Rs. 200, out of Rs. 300 
claimed. The District Judge disallowed 
the balance of Rs. 100 on the ground that 
there is no proof of payment of this item. 
Admittedly there is no such proof, and 
the decision of the District Judge is, there- 
fore, correct on this point. As regards the 
item of Rs. 100 claimed for registration 
expenses, the District Judge has al- 
lowed Rs, 66 only as the pro rata cost 
of registration for a deed, in which 
Rs. 2,100 only has been proved to be for 
necessity, out of a total of Rs. 3,000 recited, 
I see no reason for interfering in the 
District Judge’s discretion in regard to 
this item. In the result I find that there 
is no ground for disturbing the decision 
of the lower Appellate Court on any ground. 
The result is that the appeal fails and is 
dismissed with costs, 
S. Appeal dismissed. 





MADRAS HIGH COURT 
Application No, 514 of 1939, (in O. P. 
No. 158 of 1938) 

April 21, 1939 
VENKATARAMANA Rao, J. 

In the matter of TRAVANCORE 
NATIONAL anp QUILON BANK, LTD., 
S. BARKAT ALI AND ofuges—PETITIONERS 
SECRETARY, ALL INDIA SPINNERS 
ASSOCIATION, TAMIL NAD, BRANCH 
APPLICANTS 
VETSUS 
JAMES VOCE PIRRIE, CYRIL GILL 

JOHN STANLEY GOODWIN— 
RESPONDENTS 
Banker and customer—Amount paid to Bank for 
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getting draft drawn on its branch—Liquidation of 
Bank—Pérson, if-entitled to preférential payment 
in respect of:amount of draft— Cheques delivered to 
Bank. for collection—Collection made after suspen- 
ston of payment by Bank—Right to ‘preferential 
payment, 

Where a certain amount is paid by a person into 
a Bank for getting 9 draft inexchange drawn by 
the Bank on its branch office the transaction 
amounts to mere purchase of the draft. The 
money is not entrusted to the. Bank for any speci- 
fic purpose and'the Bank does not receive the 
money in the capacity of an agent for applying 
the said. moneys for a specific purpose. The person, 
therefore, is not entitled to preferential payment 
in respect of this amount, on the liquidation of the 
Bank. 

Where a person has delivered certain cheques to 
the Bank for collection. only and the Bank has 
realized the amount of the cheques after it has 
suspended payment, the person is entitled to claim 
preferential payment regarding the proceeds of the 
cheques, Inre Farrow's Bank, Lid. (1), followed. 


Mr. V., P. Chakravarthy, for the Appli- 
cants. 


Mr. C. Krishnamurthi, instructed by 
King and Partridge, for the-Respondents, 


Order.—This is an application by the 
Secretary of the All India Spinners Assc- 
ciation, Tamil Nad Branch, for payment to 
him of a sum of Rs. 9,200 in preference to 
the ordinary creditors of the Travancore 
National and Quilon Bank.. The claim for 
the said amount is put under two heads.: 
(1) a sum of Rs, 5,000 being the amount 
paid into the Tiruppur Branch of the Bank 
for getting a draft, No. 1506 of 1938, in ex- 
change drawn by the Bank on its Rajae 
palayam Branch in favour of one Sanka- 
Yaraja ; and (2) Rs. 4,200 being the pro- 
ceeds of three’ cheques delivered to the 
Tiruppur Branch of the Bank for collect- 
ticn, namely, (a). cheque for Rs. 3,000 bear- 
ing No. N.G. 7448. dated June 15, 1938, 
drawn on the Oanara Industrial Banking 
Syndicate, Ltd:, Payyanur:; (b) cheque for 
Rs: €00 bearing No. M. 8. 6,21,239 dated’ 
June 17,1938, drawn on the Indo Oom» 
mercial Bank, Ltd., Vijayapuram, Trivand- 
rum ; and (c),a cheque-for Rs. 700 bearing 
No. 112315 dated. June 17, 1988, drawn 
on the Indo-Ocmmerciai Bank Ltd. 
Ohidambaram, The receipt of the cash of 
Rs. 5,000 and the three cheques is admite 
ted by the Official Liquidators. The. claim 
in respect of Rs. 5,000 is-made on the basis 
that the amount was specifically entrusted 
tothe Bank for the specific purpose of 
being transmitted to Sankararaja through 
the Bank's branch at Rajapalayam. The 
Official: Liquidators.deny this-fact and-subs 
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mit in their counter-affidavit that the 
Spinners Association purchased a draft for 
Rs. 5,000 on payment of that sum and it 
was nothing more than an ordinary banking 
transaction done in the usual course, of 
business. The facts bear out the contention 
of the Official Liquidators. The money was 
not entrusted to the Bank for any specific 
purpose and the Bank did not receive the 
money in the capacity of an agent for apply- 
ing the said moneys for a specific purpose, 
The transaction was nothing more than a 
purchase by the Spinners Association of the 


draft. I, therefore, disallow the claim to 
preferential amount in regard to this 
amount. 


But the claim in respect of the proceeds 
of three cheques stand upon a different 
footing. The three receipts given by the 
Bank unmistakably show that the cheques 
were received for collection only, Further 
the amounts were realized by the Travan- 
core National and Quilon Bank only subse- 
quent to June 20, 1938, that is after the 
Bank suspended payment. It seems to me 
that the decision of Astbury, J. confirmed 
by the Court of Appeal in In re Farrow’'s 
Bank, Ltd (1), corcludes the matter. In 
that case a cross cheque was paid into the 
Bank for collection and the moneys were 
received after the Bank suspended pay- 
ment. In the course of the judgment, the 
learned Judge observed thus : 

“It is common ground thatthe time at which this 
cheque was clesred in fact and the moneys made 
available for Barclay’s Bank as agent for Farrow’s 
Bank was 12-30 on Monday, December 20, Farrow’'s 
Bank however had stopped payment, if-not on 
Saturday or Sunday certainly in the early hours of 
Monday morning and long before 12-30 in the day. 
That being so, it seems to me that after ceasing. to 
act as a going concern and stating their intention 
no longer to act as a going concern they had no 
longer any authority from Voyce to take what was 
in fact his money received after the stoppage and 
convert it into money forming part of their assets in 
respect.of which they would be entitled to assume 
the position of debtors instead of agents,’’ 


Following this decision [uphold the claim 
of the Spinners Association to preferential 
payment in respect of the sum of Rs. 4,200 
being the proceeds of the said three cheques 
realized by the Bank after suspension. The 
applicant will get Rs. 35 plus Rs. 5 for 
the Judge’s summons for his costs which 
will be paid by the Official Liquidators 
from the assets of Travancore National and 
Quilen Bank, The Official Liquidators will 
have Rs. 35 as.and for their costs. 


N.°8.. Order accordingly. 
(1) (1923) 1 Ch. 41; 92 L J:Qh. 153; 128;L T 339; 
66 5 J 78. 
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RANGOON HIGH COURT’ 
Special Bench. 

Civil: Reference: No., 4 of 1939 

December 20, 1989: 
Roperts, O. J, Mya Bu anp Donxtay, Jd. 
MA Ü— PETITIONER 
VETSUSE 

KIN RAW GAM—RESPONDENT 

Divorce Act (IV of 1869), (Burma) s. 7—Scope— 
Marriage between parties according to law- which 
‘recognizes. polygamy ie not marriage as understood 
in England~Marriage according to Buddhist rites 
— Parties are not’ entitled: to relief under Divorce 
Act even: if they have:become Christians subsequently, 

A marriage to be recognized as such by the 
Courts of a Ohristian country must be a voluntary 
union for life of one man with one woman to the 
exclusion of all others, although it need not necessari- 
ly have been celebrated in accordance with Chris- 
tian rites or ceremonies. A marriage contracted in 
a country where polygamy is lawful, between a 
man and a woman: who profess a faith which allows 
polygamy, is nota marriage asunderstood in Eng- 
land: and tle Court for Divorce and Matrimonial 
Oauses would not recognize sucha marriage as 
valid. 

The Burmese Buddhist Law recognizes polygamy 
and Animists are also polygamists, and consequent- 
ly, the marriage contracted according to Buddhist 
Law between a Buddhist and an Animist is not 
such a marriage as entitles the parties to relief 
under the Burma Divorce- Act, although they may 
have become Christians subsequent to the mar- 
riage. Thapita Peter v. Thapita Lakshmi (1), relied 
on. 


C. Ref. of made by the Additional Judge, 
District Court, Myitkyina. 


Dunkley, J.—In this case the learned 
Additional District Judge of Myitkyina 
passed: a decree for judicial separation, 
under the provisions of s. 22, Burma 
Divorce Act; and he has submitted the proce- 
edings for confirmation of that decree.. A 
decree.for, judicial separation does not re- 
quire theconfirmation of the High Court, 
But in. this particular case it is necessary to 
consider whether we ought not to interfere 
under, our. revisional powers;. granted by 
s: 115, Civil P. C., and, in my opinion, we 
ought to interfere. According. to the peti- 
tion, the parties. were married at Myitkyina. 


about 32.years agọ; and at the time of their: 


marriage. the petitioner was a Shan Bud- 
dhist whilst-the respondent was a Kachin 
Animist; and they were not converted to 
Christianity until about two years after 
their marriage. In evidence, both parties 
stated that the marriage was performed 
according to Buddhist rites. There was no 
re-marriage after the parties became 
Christians. Under these circumstances, the 
Burma Divorce Act had no application to 
the marriage and the learned Additional 
District Judge had no jurisdiction to grant 
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any relief to the petitioner under the pro- 
visions. of‘that Act. 

Section 7, Burma Divorce. Act, enacts 
that the High: Courts and District Oourts 
shall; in: all suits and proceedings under the 
Act, act and give relief on principles and 
rules which are, as nearly as may be, con- 
formableto the principles and rules on 
which the Court for Divorce and Matrimo- 
nial Causes in England for the time being 
acts.and gives relief. Now, the Oourt for 
Divorce and Matrimonial Causes would not 
recognize such a marriage as this as a valid 
marriage, A marriage to be recognized as 
such by the Courts of a Ohristian. country 
must bea voluntary union for life of one 
man with one woman to the exclusion of 
all others, although it need not necessarily 
have been celebrated in accordance with 
Christian rites or ceremonies, A marriage 
contracted in a country where polygamy is 
lawful, between a man and a woman who 
profess a faith which allows polygamy, is 
not a marriage as understood in England. 

The Burmese Budhist Law recognizes 
polygamy, and Animists are also polyga- 
mists, and consequently, the marriage 
which is set up in this particular case is 
not such a marriage as entitles the parties 
to relief under the Burma Divorce Act, 
although they may have become Christians 
subsequently tothe marriage. This quese 
tion was considered by a Full Bench of the 
Madras High Court in Thapita Peter v. 
Thapita Likshmi (1), where the petitioner 
and his wife were Hiudus and married 
according to the rites of the Hindu religion, 
and both subsequently became Christians. 
The learned Judges, after considering the 
rulings of the English Oourt for Divorce 
and Matrimonial, causes, came tothe cone 
clusioo, having: regard tos. 7, Divorce Act 
that the marriages contemplated by the 
Act are those founded on the Obhriatian 
principle of-one man and one woman. to the 
exclusion ofrothers. and’ that, consequently, 
the Act did: not contemplate relief in cases 
where the parties haye been married under 
the rites of Hindu,Law, a Hindu marriage 
not being. a monogamous one, In. the 
course ofhis judgment (at p. 243*) Sheph- 
ard, J. said: 

“Now, in order to satisfy the English Divorce 
Court, while it is, not necessary to prove that the 
marriage was celebrated with any specifically Ohbris- 
tion, ceremonies, oreven that both the parties were 
Chrsitians, it is necessary to show that the union was 
a union for life of one man with one woman to the 
exclusion of others. That is what is meant by 8 

(1) 17 M 235, (F B). 


* Page of 17M.—[Ed.] 
# 
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Ohistian marriage or a marriage in Christendom: 
See Hyde v. Hyde (2), and Briakley v. Attorney- 
General (3). This definition of marriage clearly 
excludes from the category of marriage as understood 
for the purposes of the Divorce Court alliances such 
as the one which took place between the parties to the 
present suit, . .. . .” 

With these observations I respectfully 
agree, and therefore the learned Additional 
District Judge bad no jurisdiction to grant 
the petitioner any relief under the Burma 
Divorce Act. Consequently, the judgment 
and decree of the learned Additional Dis- 
trict Judge must be set aside and the peti- 
tion of the petitioner, Ma U, must be 
dismissed, 

Mya Bu, J.-I agree that the District 
Judge acted without jurisdiction and that 
the order should be set aside by this Court 


in the exercise of the powers of revision 
under s.115 Civil P. 0, 


Roberts, C. J.—I agree. 


S. Petition dismissed. 


(2) (1865) L R1 P & D 130; 35 LJ Mat. 57; 14 W 
R 517; 12 Jur. (ng) 414; 14 L T 188, 
5 (3) (1890) LR 15PD 76;59 LJP 51; 62 L T 
ll. 


CALCUTTA HIGH COURT 
Second Appeal No. 1359 of 1937 
August 25, 1939 
B. K. MUKHERJEA AND RoxBURGa, JJ. 
CHANDRA SEKHAR MUKHERJEE 
—PLAINTIFF—APPELLANT 
VETSUS 
CORPORATION or CALCUTTA 
AND OTABRS— RESPONDENTS 

Calcutta Municipal Act (III of 1923), sa. 371, 371 
(1), 535—Dumping of refuse on any private land 
with consent of owner—“ Public,” meaning of—Act 
of dumping refuse privileged funder s. 371—Other 
persons by consenting to it, if liable for nuisance— 
Defect regarding sanction to dump refuse, only in 
form and not in substance—Kffect~—Duty of Cor- 
poration in selecting site and method of doing .its 
work—Deciston of Corporation not mala fide—Inter- 
ference by Court—S, 535, applicability—Juriadic- 
tion of Civil Court to grant injunction in proper 
case. 

Under s. 371, Oal. Municipal Act, it is not neces- 
sary that the place of dumping must be the proper- 
ty of the Corporation itself. The Oorporation may 
hold the land in some other inferior right, or it 
might dump the refuse on any private land with 
the consent of its owner, whose lease and license 
would legalize what otherwise would be an act of 
trespass. The word “public” occurring before 
“receptacle ” in s. 371 only means that the recep- 
tacle must be one which can be availed of or used 
by the public in general. It is in that sense that 
the word ‘public’ has been ‘used. The depots or 
places need not necessarily be public in this sense. 
So far as depots are concerned, there is no specific 
provision in the Act that they should be open to the 
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public. Places of temporary ‘deposit may be both 
private and public as indicated in s. 372 but “as 
regards final disposal of refuse matters, the thing 
is entirely under the control of the Corporation 
officers as laid down ins, 374 and the public have 
absolutely nothing to do with it. [p. 778, cole. 1 & 2] 

Where dumping of refuse on private land is the 
act of the Corporation, and is privileged as coming 
within the protection afforded by s. 371, the other 
persons by consenting to the act, cannot be made 
liable for nuisance in law. [p. 778, col. 2.] 

-Where the Corporation has delegated powers under 
s. 371 tothe Chief Executive Officer andhe has 
given an implied sanction or approval to the 
scheme of dumping of refuse on certain land the 
defect so far as the sanction is concerned, is in 
form not in substance; and no Court would on that 
ground alone stay the handsof the Oorporation, fp. 
779, col. 1.1 

Section 371, does not merely give a permissive 
right tothe Oorporation todo certain things: it 
enjoins the performance of certain obligatory duties, 
It cannot be said, therefore, that as there is no 
element of compulsion nor an intention to interfere 
with private rights the powers must be exercised 
without creating a nuisance. As this is an obliga- 
tory duty, it must be performed, but both in the 
selection of the site as well as in the method of 
doing its work, the Corporation is bound to see 
that the least practicable nuisance is created. The 
intention was that the powers should be exercised, 
if possible, without committing any nuisance, but, 
if that was not possible, steps should be taken to 
see that the least practicable nuisance was created. 
The Corporation, has got to approach the question 
from this standpoint, and if after considering these 
matters, it comes to & particular decision as to the 
site for disposal of its rubbish the decision in the 
absence of any mala fides on its part should not be 
interfered with by Civil Courte. [p. 779, col. 2.] 

Per Mukherjea, J.—Section 535, is not intended to be 
applicable toa case where the complaint was against 
the Oorporation itself. Even if it ig held that 
8. 535 allows a proceeding against the Corporation 
and the Magistrate can pass a suitable order for 
removing or abating the nuisance, the Civil Court 
is not in any way prevented from granting in- 
junction in a proper case of actual or apprehended 
nuisance under s. 56 (i), Specific Relief Act. In 
order to attract the operation of s. 56 (i; the alter- 
native remedy must be certain and equally efficas 
cious. The redress if any provided for by s. 535 
does not fulfil either of these conditions. [p. 780, 
col, 2; p. 781, col. 1.] 

Per Roxburgh, J.—Section 535 would certainly cover 
cases of nuisance not attributable to the act or 
neglect of any particular private individual. The 
definition of‘nuisance’ in s, 3 (47) is wide. The 
section clearly gives power to the Magistrate on a 
complaint by a resident or owner of property to 
direct the Corporation itself to take such measures 
as to such Magistrate may seem practicable and 
reasonable for preventing, abating, diminishing or 
remedying such nuisance, [p. 783, col. 2; p.784, col. 1.] 


S. A. against the appellate decree of the 
Additional District Judge, 24°Parganas, 
dated April 30, 1937. 


Messes, Atul Ch. Gupta and Sushil Ch. 
Dutt, for the Appellant. 

Messrs. Santosh Kumar Basu, Pasupati 
Ghose and Balaram Basu, for the Respon- 
dents, 
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B. K. Mukherjea, J.—The facts giving 
rise to this appeal may be shortly sated as 
follows: The plaintiff is a lessee in posses- 
sion of premises No. 51, Bondel Road, 
situated in the Ballygunj quarter of the 
town. He carries on the business of an 
hotel keeper and maintains an eating house 
in one part of the premises, while he resides 
with his family in-the other part. Opposite 
this building and on the other side of the 
road isa tank belonging to defendants 
‘Nos. 1, 2 and 3 which constitutes premises 
No. 62, Bondel Road.: The owners of the 
tank approached the Oalcutta Corporation 
with a proposal for having this tank filled up 
with street refuse by the method known as 
controlled dumping and to this, the latter 
agreed on condition of the owners, paying 
a sum of Rs, 1,215 ascosts. The Corpora» 
tion commenced its work of filling up the 
tank on February 19, 1926, and after the 
work was continued for two days only, the 
plaintiff started this suit on Febuary 21, 
praying fora permanent injunction restrain 
ing the defendants from carrying onthe 
work, on the ground that it amounted to 
a nuisance. There was also a prayer for 
a temporary injunction pending the hearing 
of the suit which was granted by the trial 
Judge. 

Defendant No. 1 did not appear or con- 
test the suit, but it was resisted by the 
other defendants including the Calcutta 
Corporation, which was made defendant 
No. 4 in the suit. A large number of 
defences were raised, many of which are 
not material for our present purposes. It 
was contended inter alia that the plaint 
did not disclose any cause ci action and 
the suit was barred under s. 539, Oal 
Municipal Act. It was said that no nuisance 
was caused either to the plaintiff or to 
anybody else by the method of controlled 
dumping which was used by the Corporation 
in filling up the tank, and that the dumping 
operations were Carried on in perfect gaod 
faith with due care and caution under 
proper. supervision, It was also alleged 
that as a better and. more efficacious 
remedy was obtainable by the plaiatiff 
under s. 535, Oal. Municipal Act, no 
injunction feould be given by the Ccurt 
under s. 56 (9), Specific Relief Act. The trial 
Court overruled all these defences and 
gave the plaintiff a decree. It held inter 
alia that the tank at No. 62 Bondel Road was 
not a proper or convenient situation for 
dumping, and that there was negligence, 
and absence of due care and caution on the 


part of the Corporation Authorities in carry- 
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ing on its operations. It was held further 
that no proper sanction of the Corporation 
was taken as is contemplated by Proviso 1 
to s. 371 (1), Cal. Municipal Act, and as 
the act of the Corporation amounted to a 
nuisance in law, the plaintiff was entitled 
to the injunction prayed for, 

Against this decision an appeal was taken 
to the lower Appellate Court by the 
Oaicutta Corporation and the Additional 
District Judge, 24-Parganas, who heard the 
appeal, reversed the judgment of the trial 
Court and dismissed the plaintiff's suit. It is 
against this decree of dismissal passed by 
the lower Appellate OConrt that the present 
second appeal has been filed by the plain- 
tiff. Mr. Gupta who appears on behalf of 
the plaintiff-appellant has assailed the pro- 
priety of the decision of the lower Appel- 
late Court substantially on three grounds: 
He has argued in the first place that the 
present case does not come within s. 371, 
Oal. Municipal Act, and consequently 
the act of the Corporation in dumping 
refuse upon the tank at No. 62 Bondel Road, 
is a wholly unauthorized act which is not 
warranted by the provisions of the Cal. 
Municipal Act. His second point is that 
even if s. 371 is applicable, the action of 
the Corporation is illegal as there was no 
sanction obtained as is laid down in 
Proviso 1 to s. 371 (1). His last contention 
is that on the facts admitted and found the 
Corporation has made an improper sslection 
of the place for disposal of rubbish; aud the 
work of filling up the tank was also done 
in a careless and negligent manner, without 
any attempt to minimize the nuisance, as 
is required by law. 

Mr. Bose who appears for the Corporation 
has besides supporting the grounds upon 
which the lower Appellate Court based its 
decision, has invited us to uphold the 
decree on the ground that the plaintiff was 
not entitled to any injunction in this case 
under s. £6 (i), Specific Relief Act, there 
being another and a quite adequate remedy 
open to him. Now it is undoubtedly one 
of the statutory duties imposed by law 
upon the Oalcutta Corporation to make 
proper arrangements for deposit and dis- 
posal ofall refuse, filthy matters and dead 
bodies of animals which would otherwise 
injure the health and comfort of the rates 
payers. Section 371 (1), Oal. Municipal 
Act, provides that 
“the Corporation shall provide or appoint in proper 
and convenient situations public receptacles, depots 
and places for the temporary deposit or final disposal 


of rubbish, offensive matter sewage and the carcasses 
of dead animals accumulating in Oalcuttta." 
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Mr: Gupta's- contention "is that this gece 
tion does not: empower the Uorporation to 
deposit or dispose of refuse matters on any 
place. which belongs to a private Owner, 
as has been attempted to be done in the 
present case. His point is that the word 
“public” which occurs before “receptacles” 
in s. 371, Cal. Municipal’ Act, qualifies 
the expressions ‘depots’ and ‘places’ as 
well, and uuless the place is a public Place, 
8. 371 has got no application. This 
interpretation, he savs, is fortified by the 
provision of subss, (3) of s. 371 which lays 
down that 
“allthings deposited in receptacles, depots or places 


provided or appointed under the section shall be the 
property of the Oorporation.” 


Mr. Gupta argues that 
matters are dumped finally on private 
property they can't remain the property of 
the Corporation and this implies that the 
dumping ground: must be the property of 
the Corporation itself, This — argument 
does not appear to me to be at all convince 
ing. In the first place, public land, cannot 
be synonymous with land belon ging to the 
Corporation; for the latter as a juristic 
person owns lands and properties, which 
are not public properties in any sense of 
the expression, In the second place, even 
if it is taken in that sense, it cannot be 
seriously argued that the Corporation cannot 
deposit its rubbish on any place except 
what is owned by the Corporation itself, 
To throw one’s refuse on the land of 
anctber is to commit an act of trespass, 
and neither the Corporation nor any private 
owner has the right to do it. This general 
law has not been touched in any way by 
the provision of s. 371, Oal. Municipal 
Act, It presupposes that the Corporation 
does not commit trespass in disposing of 
its rubbish under the powers exercisable 
under the section, But from that it does 
not follow that the place of dumping must 
be the property of the Corporation itself. 
The Oorporation may Hold the land in some 
other inferior right, or it might dump the 
refuse on any’ private land with the consent 
of its‘owner, whose lease and license would 
legalize what otherwise would be an act 
of trespass. In my opinion, 8. 371, Cal. 
Municipal Act, doesnot purport to say any- 
thing as towhom the place of depositing or 
disposing: of the rubbish should belong, 
nor does it authorize the Corporation to do 
any act which would: amount to trespass 
under ordinary law. The ward. "public" 
occurring: before: “receptacle” in-s. 371 only 
means that: the receptacle must- be one 


if the refuse 
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which can be availed-of or,used/by the-public 
in general: It-isin that sense that the word 
‘public’ has been used. The depots or 
places need not necessarily . be public in 
this sense. So-far as depots sre concerned, 
there is no specific provision in the Act 
that: they: should’ be open to the public, 
Places of temporary: deposit may be both 
private and publie as indicated in 6, 372 
of the Act, but as regards final disposal 
of refuse matters, the thing is entirely 
under the control of the Corporation officers 
as laid down in s. 374 and the public have 
absolutely nothing todo withit. Ido not 
think that sub-s. (3) of s. 371 assists the 
contention of Mr. Gupta in the least. That 
sub-section makes it clear that once the 
refuse Matters are deposited they become 
the property of the Corporation and no 
private owner can lay claim to them aftere 
wards even if they consisted of the sweep- 
ings of his.own house. 

Mr. Bose has rightly pointed ‘out that the 
word used in this subssection is “deposited” 
and not “disposed of” and the Corporation 
cannot remain owner of the street refuse 
after they are finally disposed of in one or 
other of the ways which it might employ for 
this purpose. Mr, Gupta has further argued 
that s. 371, Oal. Municipal Act, even 
if it could grant immunity to the Corpora- 
tion could not protect the acts of private 
individuals, and as defendants Nos. 1 to 3 
virtually invited the Oorporation to dump 
refuse on their land they cannot escape 
liability for nuisance, if any, that they were 
instrumental in causing. The act however 
is the act of the Corporation, and if the act 
is privileged as coming within the pro- 
fection afforded by s. 371, the other 
defendants by consenting to the act, cannot 
be made liable in law. The first ground 
put forward by Mr. Gupta must therefore 
fail. The next point raised relates to the 
question of sanction under proviso 1 to 
8. 371 (1), Oal. Municipal Act. The proviso 
runs as follows: 

“The said: things shall-not be finally disposed of 
in any place or manner in which the same have 
not heretofore been so disposed of without the sanc- 
tion of the Corporation, or in any place or manner 
which the Local Govt. may disallow.” 

It is admitted that refuse had never been 
dumped upon this place at any time: before 
this, and consequently it is necessary that 
the sanction of the Corporation should be 
first obtained before the dumping operations 
are commenced. Under s. 12 (1), Cal. 
Municipal Act, the Corporation may, by 
special resolution passed at a special meet- 
ing, delegate to the Executive Officer any of 
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the powers, duties and functions of the 
Corporation under the Act. It is not dise 
puted that by a special resolution dated 
June 25, 1924, the Corporation delegated 
to the-Ohief Executive Officer full autho- 
rity to exercise powers under s. 371, Cal. 
Muncipal Act. If the scheme. therefore, 
had the sanction of the Ohief Executive 
Officer, the condition of the proviso must 
be deemed to have been fulfilled. It appears 
from the records of this case. that the pros 
posal for filling up the tank with rubbish was 
first made by defendants Nos. 1 to 3 who 
wrote a letter to that effect to the Ohief 
Engineer of the Calcutta Corporation. The 
Chief Engineer replied to that letter, accept» 
ing the proposal on condition that the 
owners deposited into the Corporation 
Treasury a sum of Rs. 1,215 only as 
the price of refuse. Soon after that 
protests were made by certain local people 
who objected to the place being used as a 
dumping site, and a formal complaint was 
made before the Health Officer of the Cor 
poration by a body of persons known as 
Ballygunj Rate Payers’ Association. The 
Chief Engineer then sent up a report to the 
Chief Executive Officer, stating all these facts 
about the proposal of filling up the tank by 
the method of controlled dumping, and the 
objections raised as regards that by the local 
people. The Ohief Executive Officer put 
down a note upon the report which has been 
marked Hx. (a; and he advised the Chief 
Engineer to reply to the complainants by 
Saying that the method of controlled dumping 
was not injurious, and that every precaution 
would be taken to obviate a nuisance. In 
pursuance of this note a letter was actually 
written by the Chief Engineer which is 
dated February 11, 1936, and about eight 
das afterwards the work was commenced, 
It is clear therefore, that no formal sanction 
was given by the Chief Executive Officer 
In this case, and it is somewhat doubtful 
whether-the: matter would at all have been 
brought to the notice of the Ohief Executive 
Officer had not there been this protest by 
the local people. But at the same. time [ 
Cannot say that the Chief Executive Officer 
did not apply his mind to the selection of 
the site as a convenient place for disposal of 
tubbish and his note might certainly be 
taken as. an implied sanction or approval of 
the scheme. The defect go far as the sance 
tion is concerned, isin form not in sube 
stance; and no Oourt would on that ground 
alone stay the hands of the Corporation. [ 
might observe however that it is eminently 
desirable that sanction is taken in clear and 


CHANDRA BEKHAR 9, CORPORATION OF OALOUTTA (OAL) 


119 


express terms in cases like this which 
affect the health and comfort of a large body 
of rate-payers. 

The point for our consideration now is as 
to whether the place for disposal of refuse 
matters as selected by the Corporation was 
2 proper and convenient situation within 
the meaning of s. 371 (1) Oal. Munici- 
pal Act, and whether the work of dumping 
was carried on by the Corporation in such 
& manner as to cause the least practicable 
nuisance. On both these points the findings 
of the trial Court were in favour of the 
Plaintiff and againat the Corporation, but 
these findings have been reversed in appeal 
by the lower Appellate Court. Mr. Gupta 
argues that the Court of Appeal below has 
not properly adverted to or considered the 
facta found by the trial Judge and upon 
which the latter based his decison, It may 
be pointed out at the outset, that s. 371, 
Oel. Municipal Act, does not merely 
give a permissive right to the Corporation 
to do certain things: it enjoins the performe 
ance of certain obligatory duties It can 
not be said therefore as was said in 
Metropolitan Asylum District v. Frederick 
Hill (1), that as there is no element of come 
pulsion nor an intention to interfere with 
private rights the powers must be exercised 
without cresting a nuisance, As thisis an 
obligatory duty, it must be performed, 
but both in the selection of the site ag 
well as in the method of doing its work, 
the Oorporation is bound to see that the 
least practicable nuisance is created. 
What was contemplated by the: Legislature, 
in WY Opinion, is not that nuisance is ine 
evitable whenever the Corporation has got 
to provide depots or places for deposit or 
disposal of refuse matters and the only duty 
of the Corporation is to sse that it ig minie 
mized as far as possible. I think the inten- 
tion was that the powersshould be exercised, 
if possible, without committing any nui- 
sance, but, if that was not possible, steps. 
should be taken to see that the least practic 
able nuisance was created. The-Corporation, 
in my opinion, has got to approach the ques» 
tion from this standpoint, and if after 
considering these matters, it comes to a 
particular decision as to the site for disposal 
of its rubbish the decision in the absence of 
any mala fides on its part should not be ine 
terferred with by Civil Courts, In this case 
it appears that there were difficulties ex- 
perienced by the Oorporation from some 
time past regarding the disposal of the refuse 

(1) (1881) 6 A O 193; 50 LJ Q B353; 44 LT 653: 
29 W RGL7; 45 J P 664. 
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in District (IV) of the town the Mudiali 
dumping ground having been closed. The 
Corporation attempted to get rid of this 
refuse, partially, by using them in filling up 
‘some of the insanitary tanks in this district, 
by the method of controlled dumping, and 
the results were reported to be satisfactory. 
Under these circumstances, as the tank at 
No, 62 Bondel Road has been found to be an 
insanitary tank, and it is not in a thickly 
populated residential quarter, the decision 
of the Corporation cannot, in my opinion, be 
said to be mala fide. It is true that the 
owners had to pay a certain sum of money 
but that is only a nominal amount having 
regard to the actual costs of filling up as 
estimated by tke Oorporation authorities. 
As regards the mode of doing work, the 
trial Court held that the Corporation did 
mot take thé precautions which are abso- 
lutely necessary in the method of controlled 
dumping. Thus it was held, that the tank 
was not dewatered completely ; it was not 
fenced upon ail sides, and the requisite 
layers of earth and disinfectants were not 
used. 

The lower Appellate Court has reversed 
these findings though not completely, Tt 
found, that the dewatering was almost 
ccmplete, and screens were put up on the 
northern side and partly on the eastern 
and western sides too, though not at all 
on the south. It found also that there was 
evidence of some earth and disinfectants 
being used. The strongest thing to be said 
in favour of the Oorporation however, is 
that the work was stopped only two days 
after it was commenced and it was too 
early to say as to whether the Corporation 
did or did not follow the method in a pro- 
per and scientific way. I think no Court 
would be justified in granting injunction on 
the materials that we have got here, and in 
this view of the case, the decision of the 
‘Court of Appeal below must stand. Ido not 
know whether the Oorporation authorities 
contemplate a renewal of the dumping 
Operations on this identical spot. If they 
do so, it would be necessary for them to 
‘consider whether having regard to altera- 
tion of circumstances, if any, since this liti- 
gation began, the tank would still be a 
proper and -convenient place for dumping 
their refuse on. We have been informed by 
the learned Advocates on both sides, that 
the Corporation has got an incinerator now 
which has solved to some. extent the pro- 
blem. of disposal of refuse in District IV of 
the town. The locality where the tank is 
situated might also have developed in the 
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meantime, and these would be relevant 
matters for consideration in exercising-the 
powers under s. 371, Cal.. Municipal Act. 
I also want to make it clear that if the 
work of the. Corporation in ang future 
operation amounts to a nuisance the dise 
missal of this suit would not prevent any 
person who is aggrieved by it from seeking 
his redress in a Court of law. The presant 
suit however, must stand dismissed on its 
own facts, l 

It remains now to consider the point that 
was raised by Mr. Bose in support of the 
decree of the lower Appellate Court, though 
the actual decision on this point was against 
bim. Mr. Bose argues, that under s. 56 (2), 
Specific Relief Act, no injunction should be 
granted ifthere is an equally efficacious 
Temedy open to him and he points out that 
under -s. 9535, Oal. Municipal Act, the. 
plaintiff could have obtained an equally: 
good relief in the present case. Ido not 
think that I can accept this contention as 
sound. On a plain reading of s. 535, Cal. 
Municipal Act, it seems to me that 
the section was not intended to be: applic- 
able to a case where the complaint was 
against the Corporation itself. This section 
empowers the Corporation or any private 
individual who resides or owns property in 
Calcutta, to complain to a Magistrate of the 
existence of any nuisance. The Magietrate 
after taking evidence and on making such 
enquiry as he thinks proper, may by write 
ten order direct the Corporation to do any 
of the things that are specified in the three 
clauses of sub-s, (2), It appears, that the 
orders of the Magistrate are to be executed 
by the Corporation. The Corporation is to 
recover the expenses of preventing or abate 
ing a nuisance from persons whose names 
are specified in the order, and it is the Cor- 
poration who has to pay to the complainant 
such costs inclusive of compansation as the 
Magistrate may determine, These provie 
sions would, in my opinion, appear to be 
somewhat anomalous if the complaint was 
that the nuisance was committed by the 
Corporation itself. It would mean that the 
costs under cl. 12) are to be recovered from 
the Corporation by the Corporation itself 
and they are to be paid then to the com- 
plainant under cl. (3). It might be said: 
that the words ‘is to take such measures 
as to such Magistrate may seem practicable 
and reasonable’ in cl. (a), sub-s. (2) of the 
section are wide enough to include an 
order even against the Oorporation. But if 
that was the intention of the Legislature 
1t is difficult to say why there was no pro- 
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vision in the section authorizing the Magis- 
trate to impose any penalty on the Oorpora- 
tion if it refuses to carry out his orders, 

It may be pointed out that the provi- 
sions of s. 535, Cal. Municipal Act, are 
to some extent analogous to the provisions 
of ss. 95 and 105 of the English Public 
Health Act of 1875 and ss. 94 and 99 of the 
present Act of 1936; and they algo autho- 
rize the local authority or private persons 
to make complaints to a Justice of the 
Peace about the existence of a statutory 
nuisance, None of the sections of the 
Public Health Act, however, provides any- 
thing’ about a complaint by a private 
person against the local authority as the 
creator of the nuisance. But even if it is 
held thats. 535 allows a proceeding against 
the Corporation and the Magistrate can 
pass a suitable order for removing or abate 
ing the nuisance, [donot think that the 
Oivil Court isin any way prevented from 
granting injunction in a proper case of 
actual or apprehended nuisance under 
s. 5° (i), Specific Relief Act. In order to 
attract the operation of s. 56 (7) the alter- 
native remedy must be certain and 
equally efficacious. I do not think that 
the redress if any provided for by s. 535, 
Oal. Municipal Act, fulfils either of 
these conditions. It is neither effective nor 
certain. Here the Corporation is to execute 
the orders of the Magistrate against itself, 
and there is no powers in the Magistrate to 
enforce these orders by any form of sanc- 
tion. Even if it be conceded that the party 
can proceed under 6, 188, I. P. C. against 
the Corporation or its officers the remedy 
would be too uncertain and dilatory and in 
most cases I am sure would not prove to be 
a remedy at all. My conclusion, therefore, 
is that s. 56 (4), Specific Relief Act, in no 
way barsthe right of the plaintiff to have 
an injunction from the Oivil Court in a 
proper case. The result is that the ap- 
Peal is dismissed. I make no order as to 
costs, 

Roxburgh, J.—In this case the plaintiff 
sued for an injunction permanently res- 
training the Corporation of Calcutta from 
committing a nuisance by filling up a tank 
at No. 62, Bondel Road, Ballygunj, with 
street refuse. The plaintiff is a lessee of 
No, 51, Bondel Road where he resides with 
his family and keeps an eating house, the 
premises being just tothe north of the tank 
in question. Defendants Nos. 1, 2 and 3 
are the owners of the tank, and have 
agreed to pay the Corporation Rs, 1,215 for 
the privilege of having their tank filled 
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up with this refuse. Work was begun on 
the filling up of the tank on February 19, 
1936, and the present .suit was brought 
two days later; work was stopped bya 
temporary injunction, and has remained in 
suspense since that time, It ia not disputed 
that the arrangement for dumping the 
refuse was made in pursuance of a resolu- 
tion of the Corporation of January 3, 1934 
to the effect that a scheme of controlled 
dumping should be adopted by filling 
insanitary tanks in District No. IV pend- 
ing arrangements for an incinerator ; the 
need having arisen owing to trouble in 
connection with the old dumping ground 
at Mudiali. As a result arrangements were 
made with owners of such insanitary tanks, 
and they were found willing to pay money 
for the privilege of having their tanks 
used for the purpose. The trial Court grant- 
ed an injunction and ordered that 

“the defendants are hereby perpetually restrained 
from committing any nuisance or permitting the 


commission thereof by deposit of street refuse in 
the tank at premises No. 62, Bondel Road, Ballygunj." 


The lower Appellate Court allowed the 
appeal, and hence the present second appeal 
by the plaintiff. Various points were can- 
vassed in the Courts below but Mr. Atul 
Gupta, appearing for the appellant has 
urged before us three points only, first that 
the arrangement made by the Oorporation 
with the other defendants is not one which 
is covered at all by the provisions of s. 371, 
Oal. Municipal Act; secondly, that if it 
be held that the section allows such an 
arrangement then its terms were not com- 
plied with in that no sanction of the Cor- 
poration as required therein was given; and 
thirdly, that neither was a proper and cone 
venient site chosen for the dumping, nor 
was the dumping carried out so as to cause 
the least practicable nuisance. The first 
point does not appear to have been taken, 
in its present form,at any rate, before the 
lower OConrts, On the other two points the 
trial Court held in favour of the plaintiff, 
while the lower Appellate Court held against 
him. Both the learned Munsif and also the 
Additional District Judge visited the spot 
and saw tbe tank. Thecontention as regards 
s. 371, seems to be that the arrangement 
made was one of sale by the Corporation of 
so much rubbish to the defendants, that 
the Corporation took the rubbish to the spot 
and dumped it there, and that such an 
arrangement is not covered by s. 371. The 
temrs of s. 371, are as follows: 

“Section 371 (1): The Corporation shall provide 
or appoint, in proper and convenient situations, 
public receptacles, depots and places for the tem- 
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‘porary deposit or final disposal of rubbish, offensive 
matter, sewage.andthe carcasses of dead animals in 
Oalcutta ; 

Provided as follows : 

(i) the said things shall not be finally disposed 
of in any place or manner in which the same have 
not heretofore been so disposed of without the sanc- 
tion of the Corporation, or in any place or man- 
ner which the (Pro. Govt.) may disallow ; 

(ii) the powers conferred by this section shall be 
exercised in such manner as to oreate the least prac- 
ticable nuisance. 

(2) Any land that may be required in a bustee 
for the temporary deposit of rubbish, offensive mat- 
ter, sewage or carcasses taken from land or buildings 
in such bustee shall be provided by the ownerof the 


bustee, 

(3) Allthings deposited in receptacles, depots or 
places provided or appointed under this section 
shall be the property of the Corporation.” 


Section 374, imposes on the Corporation 
duty of maintaining an establishment for 
the removal “of offensive matter and rub- 
bish from recéptacles, depots and places 
provided or appointed under s. 371,” or 
under any bye-law. Evidently, this must 
réfer to places of temporary deposit only 
and refer to removal ‘from-such places to 
some place of final.disposal. It would be a 
contradiction in terms to impose aduty 
on the Corporation to maintain an estab- 
lishment to: remove rubbish from a place 
of final disposal. Yet that is what s. 374 
literally:provides. The Act indeed nowhere 
in so many ‘terms imposes any duty-of ac- 
tual disposalon the Corporation ; this must 
be read into the requirement in s. 371 
that places for final disposal are to be 
provided, It is necessary to:point out these 
minor defects:of drafting, for, reliance is 
placed in argument on defects of a similar 
character. It is contended that- the tank in 
question is not a “public place.” Reli- 
ance is then placed on sub-s.3 of.s. 371 
which provides that rubbish deposited in 
the public place is the property of the 
‘Corporation, and it.is urged that rubbish 
dumped in the tank will be the property 
of the ownersoftheland. The Act has in 
fact <elescoped the provisions relating to 
final disposal of rubbish with those relating 
to provisions of receptacles, depots and 
places for initial deposit, collection of rub- 
bish, and temporary disposal. It is natural- 
ly provided (a) that such temporary places 
shall be public, 1. e. for public use and 
accessible tothe public, and (b) that -once 
rubbish is deposited in such receptacles, 
depots or places, the rubbish is the.property 
of the Corporation.and its disposal. Further 
provision on -these pointsis made in 
82372. 


‘Having collected:the .rubbish . from -such 
3 
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places of temporary deposit the Corporation 
must dispose of it finally. It seems-to me 
that it may do so-equally by ‘burning the 
rubbish, or by depositing on its own land 
acquired forthe-purpose or on the land of 
persons willing to take it whether by pur- 
chase or on receipt of payment by the Cor- 
poration. Section 371, has no-reference to 
the particular title or right of the Corpo- 
ration on the land on which the operation 
of final disposal takes place. In the case 
of land for temporary deposit of rubbish 
for a bustee it is provided in sub-s, 2, 
that the owner of the bustee must provide 
it; the land will be his, but the place 
will nevertheless be public in :so far as it 
is for the receipt of public rubbish. In the 
present case -we have not even to consider 
what would be the position if the Corpo- 
poration merely dumped the rubbish as 
vendors and carriers, and left it to the pur- 
chasers to make their own arrangements 
for disposal, The scheme of controlled 
dumping involves careful arrangements for 
actual final disposal of the rubbish, and 
these arrangements are to be:made by and 
the work of disposal is to be carried out by 
the Corporation, The cost of this is borne 
by the Oorporation and the charge of 
Rs. 1,215 paid by the landowners only covers 
a roughly estimated amcunt equivalent to 
the value of the actual rubbish. In my 
opinion, on any reasonable interpretation 
of s. 371, the arrangement for controlled 
dumping in sanitary tanksis fully covered 
by its terms : by such a plan the Oorpora- 
tion provides or‘appoits in proper and con- 
venient situations public places for final 
disposal of rubbish as required by the 
terms of.s.371, The first point then fails. 
As regards the -second question relating 
to sanction here.again the drafting of s, 371 
is rather odd. The Corporation is to 
provide places ‘for final disposal of rubbish 
but is not to dosoina place and manner 
in which it -shall not hitherto have been 
done except with the sanction of -the 
Corporation, The powers of.the Corporation 
may by a resolution passed at a special 
meeting -be delegated to the Obief Execu- 
tive Officer under s, 12, and the latter 
may in turn re-delegate his functions. 
Presumably the ‘intention of s. 371 was to 
make possible a special provision for 
requiring sanction .in -relation to selection 
of new sites and manner of final disposal 
to be given by some authority of-a grade 


in the hierachy higher than that :which 


might order or carrying out the general 
provisions of the -section. It has been 
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proved however that authority has been 
delegated under s. ‘12 to the Ohief‘Hxect- 
tive ‘Officer to exercise the powers of the 
Corporation under 8,:371,4.e., both toprovide 
or appoint places-and also‘to sanction new 
places. The Corporation file relating to 
“tank ‘filling. at No, 62, Bondel Road” “has 
been proved and this shows that a report 
of the District Engineer on the proposal 
and on objections which had been made 
to it was placed before the Chief Executive 
Officer for his remarks and ‘that he approved 
the line of the action proposed ‘in ‘the report. 
The work was therefore clearly carried out 
under his orders and with his sanction. On 
this point the trial Court has confused the 
question of‘sanction by the Ohief Executive 
Officer himself with that of delegation of 
the power of sanction by him; no particular 
form or manner is prescribed in which 
sanction must be given. 

The third question of suitability of 
the site is open to consideration by the 
Courts but we have here the finding of 
fact of the learned Judge who himself 
Visited the spot, He has also found that 
the tank was insanitary and so was covered 
by the resolution of January 3, 1934. I do 
not consider that there is any error of law ine 
volved in taking into consideration the ques- 
tion ‘of the particular urgency of the moment 
in selecting the site, It is to be noted 
however that almost any ‘practicable site 
will probably be objected to by some 
persons, and that the matter of selection 
is largely a choice of evils. The Act 
contémplated that the selection should be 
left to high authority and provides a power 
of veto in the Local Govt. Though the 
Courts have power to interfere, the circum» 
stances in which they would doso would 
be rare in view of these protections provided 
in the Act. The selection is ‘ultimately that 
of the representatives of the public who 
can, if they choose, keep the power of 
selection in their own hands subject to the 
veto of Govt. This aspect of the question 
bas been pointed out by Chetty, J. in 
Pethick v. Mayor of Plymouth (2), in cone 
sidering a case of selection of a site for a 
urinal and the terms of s. 39, Public Health 
Act, 1875, which are similar to those of s. 3/1, 
Oal. Municipal Act. He held further 
that an injunction should not be granted ‘in 
the absence:of evidence of ‘bad faith or of 
arbitrary perverse and vexatious conduct in 
choosing the site see also Suratee Bara 
Bazar Co., Ltd. v, Municipal Corporation of 
a (1894) 70L T 304; 8 R107; 42°W R 246; 58 J P 
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Rangoon (3), in which similarly the question 
of selection:of site for -a urinal was under 
consideration. Mookerjee and Rankin, JJ, 
in a different connection have pointed out 
in Corporation of Calcutta v. Bejoy Kumar 
Addy (4), that itis a well-settled rule that 
it is not the practice of the Courts to intere 
fere with-corporate bodies unless they are 
manifestly abusing their powers. 

As to the manner of disposal of the 
rubbish I agree with the view of the 
learned Additional District Judge that 
the plaintiff's application was too premature 
to be a basis for the form of permanent 
injunction that was granted by the trial 
Court, and I see no reason to differ from 
the finding of the Judge that the plaintiff 
had not proved that the Oorporation had 
acted without good faith and negligently, 
The learned Judge has dealt adequately 
with the main grounds on which the trial 
Court based its decision namely (i) that 
the tank was not properly made dry before 
deposit, (12) screens were not provided on 
all sides, (222) earth and disinfectant were 
not properly applied, (iv) that the work was 
not in charge of experts. Mr, Santosh 
Kumar Basu, appearing for the Oorporation, 
has pressed-us to give a decision as to the 
effect of s.56 (Ò, Specific Relief Act, in 
this case with reference to the provisions 
of s. 535, Cal. Municipal Act. That is 
a matter which must be decided in each case 
with respect to the particular facts; until 
the Oourt is otherwise disposed to grant 
relief by way of injunction, the question 
whether the particular relief proposed to 
be granted can be obtained by ‘some other 
method us laid down in s. 56 (i) cannot 
arise for decision, and hence it does not 
arise in the circumstances of this case. In 
my opinion, however, the learned District 
Judge has taken an unduly restricted view 
of the provisions of s. 535 in holding that 
it contemplates the commission ofa nuisance 
by a private individual and a complaint 
of such commission of nuisance to the 
Magistrate by another private individual 
by the Corporation. The section would 
certainly cover cases of nuisance not 
attributable to the act or neglect of any 
particular private individual. The definition 
of ‘nuisance’ ins. 3 (47) is wide. The section 
clearly gives power to the Magistrate on a 
complaint by a resident:or owner of proe- 
perty to direct the ‘Oorporation itself to take 


8) 5 R722; 107-Ind. Oas, 849; AT R1928 Rang, 
7. 
(4) 21 OWN 787; 77 Ind. Oas. 529; A I'R 1924 
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such measures as to such Magistrate: may 
seem practicable and reasonable for prevente 
ing, abating, diminishing or remedying 
such nuisance. I would -draw attention to 
the provisions of s.43, Public Health Act, 
1875, under which, where a local authority 
has undertaken the removal of home refuse 
from premises (and under s. 42 it may 
be compelled to do so by order of the 
Local sovt. Board), it may be-made subject 
to a penalty at the instance ofan occupier 
for failure to carry out the duty. I agree 
that this appeal should be dismissed. 


S. Appeal dismissed. 


PATNA HIGH COURT 
Oriminal Revision No. 20 of 1940 
-January 19, 1930 
_ VaABMA, d. 
MOTI DUSADH AND OTHRRS— 
PETITIONERS 
Versus 
“EMPEROR—OpprcsitE PARTY 
Penal Code (Act XLV of .1860), s. 225-B— Person 
charged of rescuing himself from luwful custody— 
Conviction under 3,'225-B, if can stand. i ; 
A person cannot rescue himself from the lawful 
custody, and the conviction against- him under 
g. 225-8 cannot stand. | 
Or. R. from an order of the Senior 
Deputy Magistrate of Saran, dated Novem- 
ber 24, 1939. 


Messrs. Murari Prasad and Hareshwar 
Prasad Sinha, for the Petitioners, 


Mr, Awadesh Nandan Sahay for A. G. åA., 
for the Crown. = 


Order.—The petitioners Moti Dusadh, 
Doma Dusadh, Bisar Dusadh and 
Sampat Dusadh have been convicted under 
ss. 147, 323 and 225-B of the I, P. O.,and 
have each been sentenced to two months’ 
rigorous imprisonment and a fine of Rs. 20 
or in default fifteen days’ rigorous imprison- 
ment under s, 147, there being no separate 
sentences under ss. 323 and 225-B of the 
I. P.C. 

The occurrence is said to have taken place 
on May 9, 1939, in the evening. The charges 
framed against all the petitioners were as 
follows: 

“Kirst —That you, on or about May 9,1939, at 
Goldenganj Railway Station, were members of unlaw- 
ful assembly whose common object was to assault 
the A, 8. M, and his staff, Shamlal, Sukhari and 
Nandan and to commit mischief by breaking the 


glass of the station windows and to rescue Moti" 
Dusadh from lawful custody of. A. S. M. and Shamlal - 
pointsman and thereby committed an offence punish . 
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able under s. 147, of the I: P. O. Secondly.—That 
you, on or about May 9, 1939, at Goldenganj ‘Railway . 
Station voluntarily caused hurt to Shamlal, Sukhari 
and Nandan and thereby committed an offence. 
punishable under s. 323 of the I. P. ©. Thirdly.— 
That you on or about May 9, 1939 at Glodenganj 
Railway Station rescued away Moti Dusadh from the 
lawful custody of A. S.M, and Shamlal and thereby 
committed an offence under s? 225-B of the I. P. O....” 


The case for the prosecution was that on 


. May 9, 1939, S. K. Mazumdar, -Travelling 


Ticket Examiner of the B. N. W. Ry, detect- 
ed Moti Dusadh travelling without ticket at 
Goldenganj Railway Station. As a result 
of Moti’s refusal to pay the Railway fare on 
demand, the Ticket Examiner handed him 
over to the Assistant Station Master of 
Goldenganj under T. T, E. 3 voucher (Ex. 1). 
After the train had left the station, the 
Assistant Station Master made over Moti 
Dusadh to Shamlal pointsman to watch 
him, and himself went to Station Office to 
give out and in reports to the Controller 
and station ahead. On his return the 
Assistant Station Master collected tickets 
from the inward passengers who had alighted 
from the train and during that time he saw 
a group of 15.or 20 persons who had got down 
from the train going from west.to, east .on 
the platform and not through the main gate, 
He demanded tickets from those persons . 
but they refused to deliver any ticket 
and abused him: It is unnecessary 
to quote the real words ofabuse. Then 
the Assistant Station Master askéd Sham- 
lal to stop them and realize the Rail- 
way fare. When Shamlal stopped them, 
they began to assault him with lathis. 
Even the Assistant Station Master, when he 
remcnstrated, was ‚chased; and he took 
shelter in his office. These persons then 
broke the glass of the station windows . 
and fled away. When the Assietant Station - 
Master came out of his office after the 
rioters had gone, he saw injuries, upon 
the three persons mentioned in the charge— 
viz, Shamlal, Sukhari and Nandan. He 
wired to the Controller at Sonepore, who 
directed him to send the injured men to 
the Sonepore hospital. He also sent wires 
to the District Tratic Superintendent and 
the Govt, Railway Police at Sonepore, and 
issued charge-sheet against Moti Dusadh, 
who also joined the rioters. 


The defence verison’ was that the peti- 
tioners had committed no offence; that they 
never travelled without tickets or got down 
at Goldenganj Station, It was said that 
the real fact was that one Mst. Dhanesri, a 
relation of Moti Dusadh .who: came from. 


Ohandernagar and had ticket up to Sonepore.. : 
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got’ down at Goldenganj on May 8, 1939, 
ab ll a.m. and paid excess fare. On 
the same evening she came again to Golden- 
ganj Station for going to Chapra with her 
belongings. The pointsmen Sukhari and 
others finding her alone at the station 
wanted to detain her for the night. On 
her refusal, they used force and Moti and 
other accused arrived and rescued Dhanesri 
and were assaulted by the pointamen. 
Mst, Dhanesri and the injured persons came 
to Chapra, got their injuries examined by 
a doctor and filed a complaint. The com- 
plaint was filed by Dhanesri on September 
11, lasi. 

The Oourts below have accepted the 
prosecution version and have discarded the 
defence version. 

In revision before me it is argued that 
the Courts below have not attached due 
importance to very material evidence in 
the case, and that, bad they - done 80, 
they would have accepted the defence set 
out, In order to substantiate this point, 
the learned Advocate for the petitioners 
has drawn my attention to(Ex. 1) which 
ig known as T. T, E., 3 voucher, in which 
the name of Moti Dusadh is mentioned as 
a passenger who was travelling without a 
ticket. My attention has been next drawn 
to Kx, B, a draft telegram in which the 
time mentioned is9-30 Pr. m. Now in this 
telegram the name of Moti is not mention- 
ed. Reference is then made to Ex. 8, the 
Station diary which again does not mention 
the name of Moti Dusadh. Reference is also 
made to Ex, 2, a telegram despatched at 
22.50 hours on May 9, 1939, which does 
not mention MotiDusadh. Thess documents 
do not as a matter of fact mention the name 
of any of the accused persons. But the 
ease of Moti is distinguishable from those 
of the other petitioners, inasmuch Moti 
was known to the Railway staff at least 
through Ex. l, and the fact that he has 
not -been mentioned in any of these doeu- 
ments as the person who took part in the 
assault or committed the rioting leaves 
some room for doubt with regard to his 
participation in the affair as alleged by the 
prosecution, It may not -be necessary to 


state anything more after I have doubted’: 


his participation in the affair because on 
that ground alone he is entitled to the 
benefit of -the doubt, 
noting that in the charge under s. 225-B, 
I. P.O. it is said that the accused persons, 
including Moti himself, ‘rescued away Moti 
Dusadh from the lawful custody.of A. S. M 
mend Shamlal’. 
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But -it"“ig worth ' 


That is not possible, because . 
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Moti could not rescue himself from the 
lawful custody, and the conviction against 
him under s. 225-B could not in any case 
Stand. However, for the reasons already 
given, I am of the opinion that it is 
very doubtful if Moti Dusadh participated 
in the riot. So far as the other petitioners 
are concerned, after giving full weight 
to the argument advanced on behalf of 
them, I see no reason to interfere with 
their convictions and sentences. 

In the result the petitioner Moti Dusadh 
18 acquitted and the application of the other 
petitioners is rejected. ; 

D. Order accordingly. 


MADRAS HIGH COURT 
Criminal Appeal No. 272 of 1939 
September 12, 1939 
LAKBAMANA Rao, =. 
PUBLIC PROSECUTOR-—APPELLANT 
versus 
NARAYANA AYYAR—Rzsponpenr _ 
Madras Prevention of Adulteration Act. (TII of 

1918), ss. 5 (1) (b), 20 (2) rules under, r, 28—Service 
of ghee to customers by hotel-kceper amount? to 
sale—Ignorance of nature or quality of article is no 
defence. 

he ignorance of the accused of the nature or 
quality of the article is no defence to 9 prosecu. 
tion under s, 5 1) (b) of the Mad. Prevention of 
Adulteration Act, Where a hotel-keeper hag stored 
adulterated ghee for serving it to hig customers 
with their meal, the price of the ghee is necessari- 
ly included in the price of the meal, and thus 
amounts to jts sale and he cannot be acquitted on 
the ground thatthe ghee is not sold. to the Cus. 


Or, A.against the acquittal by the Sta- 
tionary Sub-Magistrate, Madura, in C.O. 
No. 1978 of 1938, 


Mr, A. S. Sivakaminathan, for the Ape 
pellant. 


Mr. T. L. Venkatarama Ayyar, for th 
Respondent (Accused). z 


Judgment.—The respondent is an hotel- 
keeper and the ghee stored by him for 
service to his customers with their meal Was 
found to be adulterated. The price of the 
ghee is, necessarily included in the price of 
the meal, and ghee, as defined in s. 2 
Mad. Prevention of Adulteration Act (Aet IH 
of 1918), means ghee prepared exclusively 
from butter made from cows, or buffaloes’ 
mi)k Or cream or both. The article stored 
was not therefore what it Purported to 
be, and the respondent would be guilty 
of the offence of storing for sale adulterated 
ghee under s. 5 (1) (b) and r. 28 fram- 
ed under s. 20 (2) of the Act. The ignor- 
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ance of the respondent of the nature or 
quality of the article is no defence toa 
prosecution under s, 5 (1) (b) of the Act and 
his acquittal onthe ground “that it cannot 
be said that the ghee is sold to the cus- 
tomers” ig untenable. The order of acquittal 
is therefore set aside and the respondent is 
convicted under s. 5 (1) (b), Prevention of 
Adulteration Act, and r. 28 framed under 
e. 20, cl. (2) of the Act. He is sentenced to 
pay off fine of Rs, 5 and in default to simple 
imprisonment for two weeks. 


Nes. Appeal allowed. 


PATNA HIGH COURT 
Appeal from Appellate Order No. 238 
of 1939 
January 19, 1940 
AGARWALA AND ROWLAND, JJ. 
AJODHEYA LAL MAHASETH AND 
ANOTHER — APPELLANTS 
Versus 
Mahanth BRIJ KISHORE DASS 
—RESPONDENT 

Civil Procedure Code (Act V of 1808), _ 8. AT, 
O. XXII, rr. 10,3, 4,8, 12—"Representatives” in a. 47, 
include persons on whom an interest has devolved by 
assignment, transfer or otherwise—R. 10, 0. XXII, if 
applies to execution proceedings. | A 

The expression “representatives” in 8, 47, Oivil P.C, 
isnot limited to the legal representatives of a 
deceased person but includes persons on whom an 
interest has devolved by assignment, transfer or 
otherwise. Ishan Chunder Sirkar v. Bent Madhub 

irkar (1), applied. 
ihi KA of O. XXII which excludes execution pro- 
ceedings from the operation of rr, 3, 4 and 8 of this 
order does not exclude the operation of O. XXII, 
r. 10. 68 Ind. Cas. 973(2)and Prosunno Kumar 
Sanyal v. Kali Das Sanyal (3), referred to, 


A. from an order of the District Judge of 
Darbhanga, dated May 25, 1939. 


Mesars. Nirsu N. Sinha, B. P. Mahaseth 
and H. P. Sinha, for the Appellants. 
Mr. B. C. De, for the Respondent. 


Rowland, J.—The appellants are the 
decreesholders in a rent suit. The princi- 
pal respondent ie a person who was not a 
defendant in the suit but purchased the 
rent claimed holdingon December 7, 1937, 
in execution of his own mortgage decree 
obtained against the tenant of the 
holding who was the defendant of the rent 
suit, The date of institution of the 
rent suit was September 21, 1937. The 
date when the respondent bought the hold- 
ing was December 7, 1937 and the date of 
the decree in the rent suit was April 28, 
1938. The decree-holder applied to execute 
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the decree and wished to make ‘the res- 
pondent a party as transferee and thereby 
representative-in:interest of the judgment 
debtor. The respondent had brought his © 
purchase to the notice of the landlord decree- 
holder by paying the transfer fee and 
selamiin accordance with the provisions 
of the Bihar Ten. Act as amended and the 
landlord, as he was bound to do, had 
accepted these fees. The respondent ob- 
jected and prayed that his name be ex- 
punged from the execution proceeding on 
the ground that he was a purchaser subse- 
quent to the decree. The dates which I 
have just given show that the respondent 
is not apurchaser subsequent to the decree 
but a purchaser pendente lite. The Munsif 
in dealing with the objection observed 
that payment of the landlord’s fee would 
not relieve the holding from the liability 
to pay previous arrears of rent due on if 
for which the decree under execution has 
been passed. He said, 

“Of course the purchaser is not personally liable 
but previous arrears are always a charge on the 
holding and his purchase is subject to tbat charge. 
Section 73 of the new Bihar Ten, Act is quite clear 
on the point. All thisis, however, no ground for 
making the objector a party tothe execution proceed- 
ings. 

The District Judge affirmed this decision 
referring to the provision in s.73 of the 
Act which lays dowa that the transferor 
is liable for all arrears due before the date 
of the transfer and said that the real per- 
son liable for the payment of rent is the 
original tenant who is the judgment-debtor 
and not the purchaser of the holding i. e. 
the respondent. The District Judge did 
not consider the provision of the Act which 
makes rent a first charge on the holding 
in whosesoever hands the holding may be. 

In appeal itis argued that s.47 of the 
Civil r. O. applies to the decision of all 
questions relating to the execution, dis- 
charge and satisfaction of the decree aris- 
ing between the decreesholder and the 
judgment-debtor or their representatives 
and the expression “representatives” is not 
limited to the legal representatives of a 
deceased person but includes persons on. 
whom an interest has devolved by assign- 
ment, transfer or otherwise, The corres- 
ponding provisions of the former Civil 
P.O. were considered in the Full Bench 
of the Calcutta High Court in Ishan Chunder 
Sirkar v. Beni Madhub Sirkar(1). In that 
case the person regarding whom the ques- 
tion arose was a transferee of the equity 
of redemption from the mortgagor. He 


(1) 24 O 62 (F B). 
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had asked bo be added as a party in order 
that the proceedings for sale of the mort- 
gaged property which he had purchased 
“might be held in his presence and he 
might have the opportunity of taking such 
objections as might be open tohim under 
s. 244, corresponding to the presents. 47. 
The Courts below had refused to allow 
him to be impleaded, butit was decided 
by the Full Bench that the term ‘repre 
sentative” includes a purchaser of the inter- 
est of the judgmentedebtor, who, so far as 
such interest is concerned, is bound by 
the decree and that the term is wide 
enough to include an execution purchaser 
of the judgment-debtor’s interest. 


It is contended for the respondent that 
O. XXII, r. 10, which would be direct and 
ample authority for adding the responde 
ent as a party in a pending suit as a 
transferee of the interest of the defendant 
does not apply to proceedings in execution. 
As to thisitis difficult to find a decision 
directly in point. Rule 12 of O. XXII, 
which excludes execution proceedings from 
the operations of rr. 3, 4 and 8 of this 
order does not exclude the operation of 
O. XXII, r. 10, Mr. De forthe respondent 
pointed out that ss. 49 to 53 of the Oivil 
P.C. expressly apply to the levying of 
execution against the legal representative 
of a deceased judgment-debtor and say 
nothing about transferees. The answer, as 
I have already indicated, seems to be that 
se 47, which has been held to apply toa 
person who became a representative by 
being transferee, must be given effect to 
and Í can see no way in which this can 
be done except by adding the transferee 
as a party either under O. XXII, r. 10, or 
in exercise of the inherent powers of the 
Court on the analogy of that rule. We 
have been referred for the respondent to 
the Privy Oouncil decision “in Maharaja 
Sir Manindra Chandra Nandi v. Ram 
Lal Bhagat (2), where the decreesholder 
having obtained a decree for possession 
of six villages together with mesne profits 
against a defendant who set up his own 
title sought to add as parties to the proe. 
ceeding at the stage of ascertainment of 
mesne protits lessees who had been inducte 
ed by the Raja and had since surrendered 
their leases. Their Lordships held, 

“Order XXII, r. 10, does not apply. There has 


(2) 1 Pat. 581; 68 Ind. Cas. 973; 31 M,L T131; 4 U 
PL R(P O 88; 43 M L J 589; 270 WN 29; 24 
Bom. L R 1251; A IR 1922 P O 304; 20 AL J 988; 
16 L W 905; 360 L J 5424 P LT1; 491A 220 
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been no assignment, creation or devolution of any 
interest within the meaning of that rule.” 

Their Lordships’ words would seem to 

indicate that if there had been an assign- 
ment, creation or devolution of an interest 
within the meaning of the rule it would 
have been applicable and indeed, their 
Lordships immediately proceed to refer to 
the earlier decision of Prosunno Kumar 
Sanyal v. Kali Das Sanyal (3) and the 
general principle therein expressed thata 
wide construction should be put upon the 
provisions of the Act with regard to introduc- 
ing parties by devolution and to the desire 
ability of ascertaining all possible points 
in execution proceedings without a fresh 
suit. Indeed, there are points which may 
require to be determined as between the 
decree-holder-appellant and the present 
respondent such as whether the respondent is 
personally liable for the decretal amount or 
whether the decree is executable as a rent 
decree so as to be effective against the inter- 
est of the respondent. Such questions ought 
to be determined in the presence of both 
parties in order that a binding decision 
may be arrived at. But the appeal has 
been argued here cn behalf of the respond- 
ent as if by the application to make him 
a party to theexecution it was sought to 
conclude him from raising such (points ?) as 
may be available to him against the execu- 
tion of the decree. It should perhaps be 
pointed out that the effect of joining 
him as a party is not in itself to conclude 
those objections but make it obligatory 
on him to take any objection that he may 
wish to raise in the execution proceeding 
and not by a separate suil in accordance 
Nae the provisions of s. 47 ofthe Civil 
P.O. ; 
I would allow the appeal and set aside 
the order of both the Courts below expung- 
ing the name of the objector from the execu”. 
tion proceeding and direct that the execu- 
tion do proceed in the presence of the 
objector. Any objection to the execution 
must be preferred by the objector within 
a time to be fixed by the executing Court. 
The appellants are entitled to their costs 
of this appeal and of the objection and the 
appeal in the Court below. 


Agarwala, J.—I agree. 
D. Appeal allowed, 


(3) 19 O 683; 19 I A 166; 6 Sar. 209 (P O), 
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LAHORE HIGH COURT 
First Appeal No. 41 of 1939 
October 6, 1939 - 
BHIDE, J. 
Thakar NIL OHAND— APPELLANT 
VETSUS 
Thakar HAMAL OHAND AND ANOTHER— 
RESPONDENTS 

Limitation Act (IX of 1908), Art. 169—" Notice of 
appeal "—Meaning of —Civil Procedure Code (Act 
V of 1908), 0. XLI, r. 17—Notice served on Pleader 
—Party not served—Pleader not engaged to appear 
at place of hearing—Ex parte decree—Application 
for setting aside of, can be made within 30 days of 
party's knowledge of decree. 

The expression ‘notice of appeal” should be 
taken to mean notice (actual or constructive) of 
the date on which the appeal is disposed of, 

A notice of the date of the hearing of an ad- 
journed appeal was served on the Pleader of the 
respondent but the Pleader reported that he was 
not engaged to appear at the place of the hearing. 
The respondent was not aware of such date and an 
ex parte decree was passed : 

Held, that it was unfair to penalize a litigant for 
the fault of his Pleader. The mere fact that the 
party had been originally served with notice of 
the appeal was wholly immaterial. The party 
could, therefore, apply for setting aside of the 
ea parte decree within 30 days of his knowledge 
ofthe decree. 146 Ind. Oas. 944 (2), followed, 147 
Ind. Oas. 288 (1), distinguished. 


F. A. from the order of the District 
Judge, Hoshiarpur and Kangra Districts, 
dated December 20, 1938. 


Mr. D.N. Aggarwal, for the Appellant. - 


Messrs. M. C. Mahajan and Madan Lal 
Kapur, for the Respondents. 


Judgment.—This is an appeal from the 
order of the District Judge, Hoshiarpur, 
rejecting an application for the setting 
aside of an ex parte decree passed in ap- 
peal. It appears that after some adjourn- 
ments July 20, 1937 was fixed as a date for 
the hearing of the appeal and notice was 
served on tke petitioner's Pleader Lala 
Pran Nath, but the latter reported that he 
had not been engaged for appearance at 
Dharamsala where the appeal was heard, 
Tke learned District Judge however held 
that it was the duty of the Pleader to 
inform his client and that service on the 
Pleader was due service according to law. 
He therefore held that the application for 
the setting aside of the ex parte decree, 
which was made more than 30 days from 


the date of the decree, was barred by 
limitation under Art. 169, Lim. Act, 
and accordingly dismissed it. On behalf 


of the appellant, itis urged that service 

on the Pleader was not sufficient as he had 

not been engaged for appearance at 
4 
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Dharamsala, and the petitioner should 
therefore have been served in person. As 
he was not so served, it was argued that 
the application for tbe setting aside of 
the ex parte decree, which was made within 
30 days from the date on which the peti- 
tioner came to know of the decree, was 
within time. On bebalf of the respondents 
it was contended that the petitioner had 
notice of the appeal] and as he had been 
admittedly once served with notice of the 
filing of the appeal, the mere fact that he 
had not received any proper notice of an 
adjourned hearing would be immaterial. 
Secondly, it was urged that the learned 
District Judge was right in holding that 
Service on the petitioner’s Pleader was 
sufficient according to law. 

As regards the first argument of the 
learned Counsel for the respondents, it must 
be said that the language of Art. 169 is 
not very happy and its interpretationis not 
free from difficulty as I have remarked 
in Ghulam Hussain v. Makhan Lal (1). It 
would be unfair to expect a party to 
attend the Court on a date of which no 
due notice has been given and I am 
inclined to think that the expression “notice 
of appeal” should be taken to mean notice 
(actual or constructive) of the date on 
which the appeal is disposed of. Any 
other interpretation would lead to obvious 
injustice, If, forinstance, a Court adjourns 
an appeal sine die for some reason and 
later on takes it up in the absence of 
a party who had no notice of the 
date of hearing and then decides it against 
him, that party cannot be expected to know 
the result of the appeal. It would be 
obviously unjust to dismiss the petition of 
such party for setting aside the ex parte 
order merely on the ground that it was not 
presented within 30 days, The mere fact 
that the party had been originally served 
with notice of the appeal would seem to. 
be wholly immaterial in such circumstances 
and cannot be considered to be any justi- 
fication for the ex parte decision. Ghulam 
Hussain v, Makhan Lal (1), had reference 
to the special rules of this Court and was 
decided on itsown facts. Astothe second 
point, the Counsel for the petitioner had 
intimated that he had been engaged only 
to appear at Kulu and not at Dharamsala 
and had requesied the Court to send notice 
direct to the appellant. The Court had 
accepted a similar request from the ape 
pellant’s Counsel on July 7, 1937 and had 


(1) AIR 1933 Lah, 882; 147 Ind, Cas, 288; 35 P L 
R 146; 6 RL 381 (2). 
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acted onit and it does not appear’ why it 
adopted a different procedure in the case 
of the respondent-petitioner. The facts of 
the present case are similar’ to that in 
Satyapal v. Santram (2;, and, as pointed out 
therein, it would be unfair to penalize a 
litigant for the fault of his Pleader in 
such circumstances, Even if the Pleader 
was wrong in.not communicating the 
notice to his client, the petitioner cannot 
be blamed for his non-appearance on July 
20, as he had no notice of that date. 
Moreover, I find that the appeal was actually 
heard on July 21 and it does not appear 
that any notice of this date was ever 
given tothe petitioner or his Pleader. I 
accordingly accept this appeal and 
cetting aside the order of the learned 
District Judge remand the case to him for 
reshearing of the appeal before him. Stamp 
on appealto be refunded. Costs to follow 
final decision. Parties are directed to 
appear before the learned District Judge on 
October 23, 1939. 
5. Appeal allowed. 


mo AIR 1934 Lah. 9]; 146 Ind. Oas. 9446 R L 


l OUDH CHIEF COURT 
Oivil Miscellaneous Application No. 414 
of 1939 
January 17, 1940 
YOREE AND RADHA KRISANA, JJ. 
PREM KUMAR AND OTHERS— APPELLANTS— 
APPLIOANTS 
VETSUS 
Lala GIRDHARI LAL AND ofuEes— 
RESPON DENTS-— OpvcsiTs PARTY 

Civil Procedure Code (Act V of 1908), O. XIV, 
r. 1—Leaveto appeal informa pauperis—Considera- 
tion—Dificulty created by order under s, 7, U. P. 
Encumbered Estates Act (XXV of 1934)—Property 
disposable with permission of Collector—Applicant 
held not pauper. 

In an application under r. 1 of O. XLIV of the 
Oivil P. O., for permission to appeal as a pauper, 
the first question which has to be considered is 
whether the Court sees reason to think that the 
decree sought to be appealed against is contrary to 
law or to some usage having the force of law, or is 
otherwise erroneous or unjust. 

Where the applicants under O. XLIV, 1, 1 are 
free to dispose of their property, by making an ap- 
plication to the Collector and get out of the diffi- 
culty created by an order passed under s. 7, U. P. 


Encum, Estates Act, they cannot be heard to say 
that they are paupers merely because they allege 
that they were unable to find abuyer for their 
property. 

C. Misc. App. for leave to appeal as 
pauper. 


Mr. C. P. Lal,{for the Appellants. 
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Order.—This is an application under 
r. l ofO. XLIV of the Civil P. O. for per- 
mission to appeal asa pauper. The ap- 
plicants are applicants under the Encum. 
Estates Act against whom a decision 
has been given by the Special Judge, 
first grade, who has decreed the claim 
of the respondents for Rs. 1,55,555 instead 
of Rs. 1,30.838 on a view taken by him in 
regard tothe interpretation ofss.15 and 
14 of the Encum. Estates Act. 

Tae first question which has to be cone 
sidered in cases of this kind is whether 
the Oourt sees reason to think that the 
decree is contrary to law or to some usage 
having the force of law, or is otherwise 
erroneous or unjust. On a consideration 
of the order of the learned Special Judge 
we see no reason to doubt that there is an 
important question of law involved in the 
appeal, and that the applicants are there- 
fore entitled to be allowed to pass the 
first bar which finds a place in r.1_ of 
O, XLIV. 

On the other hand wedonot see how it 
is possible to hold that the applicants 
come within the definition of a pauper cone 
tained in r. 1 of O. XXXIII. 

The explanation to r. 1 of O. XXXIII, 
provides that : 

“A person isa ‘pauper’ when he is not possessed 
of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit." 

The same rule appliesto appeals. In the 
present application the applicants them- 
selves state that the valuation of their 
property isnolessthan 7 lacs odd. The 
amount of the court-fee whichis required 
to be paid on the present appeal is said 
to be Rs, 1,302-8:0 and although it is 
stated thatthe property of the applicants 
is seriously over-encumbered, it is stated 
to us that the total debts amount to only 
Rs. 1,680,000 that is to say the debt in suit 
and one or more small debts totalling 
about rupees four or five thousand. The 
real difficulty which issaid to stand in 
the way of the applicants is that under 
s.7, sub-cl. (2; of the Encum. Estates 
Act afterthe passing of the order ofthe 
Oollector under s. 6 and until the appli- 
cation is dismissed etc. ete : 

“The landlord shall not be competent without 
the sanction of the Collector to make an exchange 
or gift of, or to sell, mortgage or lease, any of that 
property.” 

It is admitted that no application has 
been made to the Collector. In any case 
if the applicants were free to dispose 
of their property, as theycan easily make 
themselves by an application to the Collec- 

? 
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tor in the present case, they could not be 
heard to say that they were paupers merely 
because they alleged that they were 
unable to find a buyer for their property. 
The question how the applicants should 
proceed in order to get rid of the diff- 
-culty arising out of s.7 is not one for us. 
It is obvious that they can make an appli- 
cation and they should have done so. 

As thé record stands before us it is 
clear that it cannot be said that the 
applicants are paupers within the meaning 
of the explanation to r, 1 of O. XXXIIL 
In these circumstances we find no force in 
the present application and dismiss it 
accordingly. 

In view of the difficulties in which the 
applicants find themselves we allow them 
a period of three months to make proper 
arrangement fcr deposit of the court-fee 


D, Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Reference No. 17 of 1937 
February 27, 1939 
Davis, J. CO. AND Loso, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY, SIND anp 
ADEN-—APPLIOANT 
versus 
CENTRAL POPULAR ASSURANOE Co, 


Lrp., KARACHI— Aserssrrs—Opponents 

Income-tax Act (XI of 1922), as. 66, 59 (3), rules 
under, r. 31—Question of law—Whether facts found 
. do or do not bring assessee’s business within r. 31 of 
rules framed under 8.59 (3) as dividing society 
business, is question of fact—Such question not re- 
ferred to it, if can be considered by High Court— 
“Dividing Society” in 7.31 if means “ Dividing 
- Insurance society "—Bustness of assesses held Divid- 
ing society business and it was not mutual soctety— 
Income-taxz—Mutual society. 

Whether the facts found do or do not bring an 
assessee within certain provisions of the Income- 
tax Act or its statutory rules, isa question of law. 
Hence, whether the facts found do or do not bring 
the assessee's business within r. 31 as a dividing 
society business ie a question of law or legal in- 
ference. The High Oourt is not precluded from 
considering and deciding this question because the 
Commissioner has not specifically referred it because 
it is in his opinion a question of fact. 142 Ind. 
Oas. 437 (3), 149 Ind. Cas. 1204 (4) and 175 Ind. 
Cas. 1(5), relied on. fp. 791, col, 1.] 

Although the fiscal Acts must be construed strictly in 
favour of the subject, nevertheless statutory rules 
must be interpreted with the section under which 
they are made. Rule 31 is clearly made under the 
Provisions of sub-s. (3) of s. 59. Sub-s. (2) of that 
section must be read with  sub-s, (3). Insurance 
Oompanies come under sub-s. (2) (a) (ii) of s. 59 
and itis clear the “dividing society” in r. 31 
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means and must be read as “ Dividing Insurance 
Fociety.” The definition of “Dividing Society 
Business " in the rules made by the Bom. Govt, 
on July 14, 1914 under s. 24 of Act V of 1912 was 
intended only to apply to societies under that Act 
and was for the purpose of that Act, but it was not 
intended to be exhaustive in the sense that a 
dividing society cannot be defined in similar terms 
for the purposes of the Income Tax Act, and a 
dividing society cannot be a dividing insurance 
society. [p. 791, col. 2; p. 792, col. 1.4 

The fact that the company in its memorandum 
and articles uses the term “ society ” and “mem- 
bers" loosely as meaning at one time the company 
and the share-holders, and another time the general 
body of policy-holders and the policy-holders indi- 
vidually does not make the company a mutual socie- 
ty. Nor does the fact that the company is 
prepared to limit its dividends to the Working 
Fund make any difference to the principle involved 
or applicable. |p. 792, col. 1.] 

A rule of thefcompany which was doing insurance 
business provided for the distribution of the yearly 
payments among the mambers after the deduction 
of 20 per cent. for the Reserve Fund and 10 per 
cent. for the Working Fund. The benefits received 
were not fixed but varied according to the yearly 
collections. The company and those whose money 
they collected andin part retained were quite sepa- 
rate and distinct parties. The assessee company 
was notthe same body as the policy-holders at 
all. It had directors and  share-holders and a 
nominal share capital ag something quite distinct 


and separate from the policy-holders and their 
premia : 
Held, that the business of the assessee was a 


dividing society business within the meaning of 
r. 3l andit was not a mutual society. Equitable 
Life Assurance Society of United States v. Bishop | 
(7), relied on, New York Life Assurance Co. v. 
Styles (1) and Jones v. South-West Lancashire Coal 
Owners; Association (6;, distinguished. [p. 792, col, 2.] 


Ref. made by the Commissioner of 
Income-tax, Bombay Presidency, Sind and 
Aden. 


Mr. Partabrai D, Punwani, Advocate- 
General, for the Applicant. 
Mr. Kimatrat Bhojraj, for the Opponents, 


Davis, J. C.—This is a reference under 
s. 66 (2), Income-tax Act. 1922, to this 
Court in its High Court jurisdiction by the 
Oommissioner of Incomesrtax for the Bom- 
bay Presidency and Sind at the instance 
of the assessee, the Central Popular Assur- 
ance Co. Ltd., Karachi, stating a case for 
our decision on certain questions of law 
raised thereby, with his opinion, The ques- 
tions of law are: 

“(4) Whether the assesseecan be said to be a mutu- 
al society and exempted from tax under the princi- 
ple laid down by the House of Lords in New York 
Life Assurance Co. v. Styles (1) (zi), the finding of fact 
being that the assessee is doing a dividing society 
business, has the Income-tax Officer correctly held 
that r. 31 of the Income-tax Rules applies ?” 


The opinion of the learned Commissioner 
0) (1889) 14 A O 381; 2 Tax Oas. 460; 59 L JQ 
B 291, 


1940 


given, as s, 66 (2), requires, on these two 
questions of law is, on the first ques- 
tion that the assessee is not a mutual 
society within New York Life Assurance 
Co, v. Styles (1) and on the second question, 
that the finding of the Assistant Commis- 
sioner that the assessee is doing a dividing 
cociety business within the meaning of r. 31 
of the Income-tax Rules is a finding of fact 
and not of law and not to be referred in con- 
sequence tothe High Court. Nevertheless 
he has assisted us with a discussion as to 
what a “Dividing Society Business” is and 
what the term “Dividing Society Business” 
means, and as the learned Commissioner 
points out what the assessee really con- 
tests is this finding of the Assistant Oom- 
missioner that the assessee’s business is 
a dividing society business and indeed 
the arguments before us were principally 
directed to this very point, While an 
assessee cannot dispute before us or the 
Commissiouer refer to us any question of 
fact whether the facts found do or do not 
bring an assessee within certain provisions 
of the Incomesetax Act or its statutory 
rules, appears, to us a question of law. 
Whether, for instance, the facts found do or 
do not bring the assesaee’s business within 
r. 31, as a dividing society business is 
just as much a question of lawcr legal 
inference as whether, for instance, facts 
found by a lower Court do or do not con- 
stitute adverse possession or whether there 
is a “succession” to a business within the 
meaning .of s. 26, Incomestax Act: In re 
Mesars. G. I. M. Gregory & Co, (2). Indeed, 
it appears that thelearned Oommissioner 
in referring to us the question whether 
the assessee is a mutual society within 
New York Life Assurance Co. v. 
Styles (1), has himself considered as a 
question of law the kind of business done 
by the society. Therefore, we think, we 
. should consider and decide the question 
whether the business of the assessee is a 
dividing society business within the mean- 
ing ofr. 31 of theIncome-tax Rules. We 
do not think we are precluded from cone 
sidering and deciding this question be- 
cause the learned Oommissioner has not 
specifically referred it to us because it is 
in his opinicn a question of fact. It is 
always desirable that the Commissioner 
should state correctly the questions of law 
raised by the stated case, but we do not 
think that we are precluded from deciding 
questions of law arising from the case as 
stated by him though not set out specifi- 
(2) 41 O W N 132; I L R (1937) 2 Oal. 7. 
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cally for our decision : Commissioner of 
Income-taz, Bihar and Orissa v, Maharaja- 
dhiraja Kameshwar Singh of Darbhanga 
(3), Khemehand Ramdas Y. Commssioner of 
Income-tax (4) and Commissioner of Income- 
tax, Bombay Presidency and Aden V. 
Khemehand Ramdas (5). And indeed in 
considering and deciding this first ques- 
tion it is necessary that we should consider 
and decide the second; and it is more con 
venient to consider the second question 
first ; one is so involved with the other, 

Thelearned Advocate for the assessee has 
stressed the fact that r. 31 of the Rules 
refers to a ‘Dividing Society Business” and 
not a “Dividing Society Insurance Busi- 
ness,” and the business of the assessee is 
admittedly an insurance business. While 
however we appreciate the force of the 
argument that fiscal Acts must be con- 
strued strictly in favour of the subject, 
nevertheless statutory rules must be inter- 
preted with the section under which they 
are made. Rule 31, is clearly made under 
the provisions of sub-s. (3) of 8. 5°, Subs 
s. (2) of that section must be read with 
sub-s. (3). Insurance Oompanies come 
under sub-g. (2) (a) (it) of s. 59 and we 
think it is clear the “Dividing Society” 
in r. 31, means and must be read as 
“Dividing Insurance Society." Rules 22 
to 30, clearly relate to Life Assurance 
Companies inccrporated in British India 
and other classes of insurance business 
(fre, marine, mo‘or Car, burglary and so 
on) of companies incorporated in British 
India whose profits are periodically ascer- 
tained by actuarial valuation. Rule 3l, 
reads thus : 

“The income, profits and gains of companies carry- 
ing on dividing society or assessment business 
shall be taken at 15 per cent. of the premium 
income in the previous year, and in the case of 


non-resident companies at lo per cent. of the 
Indian premium income in the previous year.” 

Rule 32, states: 

“Notwithstanding anything contained in rr. 25 to 
31, the total income however of an insurance com- 
pany carrying on more than one class of business 
shall be determined by its aggregate income from all 
classes of business.” 


(3) 11T R 94; 142 Ind. Oas. 437; AI R 1933 PO 


80 I A 146; 12 Pat. 318; Ind. Rul. (1933) P O 
i 37 L W 701; 37 


39 8 LR 549; 175 Ind, Oas,1; AI R 1938 


1938) 2 
Mf W N 888; 65 I A 230; 40 Bom. L R 854(P O). 
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It is obvious from a perusal of r. 22, that 
“companies” referred to in r. 3l, means 

ife' Assurance Companies, We do not think 
there ig any force in the argument which 
18 not clear that as ‘Dividing Society 
Business" is defined in Rules made by the 
Bombay Govt. under Act V of 1912 (the 
Provident Insurance Societies Act, no 
dividing society can be an insurance 
business under Act VI of 1912 and no 
Insurance business can bea dividing society 
business within the meaning of r. 31 of the 
Income-tax Rules, It is true that s. 3 of Act 
VI of 1912 (the Lite Assurance Companies 
Act), which admittedly applies to the 
assessee company excludes the application 
of its own provisions to Provident Insurance 
Societies under Act V of 1912, but it 
does not therefore follow that no dividing 
Insurance Society can come within the 
Provisions of Aci VI of 1912 or within the 
prcvisions of s. 59, Incomestax Act, and 
r. 31 of the Income-tax Rules, Obviously 
the definition of “Dividin g Society Business” 
in the rules made by the Kombay Govt. on 
July 14, 1914, under s. 24 of Act V of 
1912 was intended only to apply to 
Sccieties under that Act and was for 
the purpose of that Act, but it was not in- 
tended to be exhaustive in the sense that 
a dividing society cannot be defined in 
similar terms for the Purposes of the Incomes 
tax Act, and a dividing society cannot be 
a cividing insurance society. Rule 2 (e) 
made under s. 39 of Act VI of 1912, as set 
out by the learned Commissioner, refers 
obviously to a dividing insurance Society 
business. This definition is as follows: 


< Reference to the rules of the assessee 
company shows that it ig precisely on these 
lines this company works, Rule 62, for 
Instance, provides for the distribution of 
the yearly payments among the members 
after the deducticn of 90 per cent. for the 
Reserve Fund and 10 per cent. for the 
Working Fund. Thé benefits received are 
not fixed but vary according to the yearly 
Collections It may be that the rules as 
Properly interpreted give to the policy- 
olders as against the share-hol ders the right 
to the moneys in the Reserve Fund and that 
the benefits of the share-holders are limited 
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‘fo dividends declared under Art. 36 out 


of the profits of the Working Fund, But 
be that as it may, it appears that by its 
own rules this Scoiety which does insurance 
business and is admittedly governed by the 
Life Assurance Companies Act VI of 1912, 
is a Company carrying on dividing society 
business, within the meaning of r. 31 of 
the Income-tax Rules and that the Rule 
applies and has been correctly applied 
to its business. The answer to the second 
question raised by the learned Commis- 
Sioner is that r. 31 has been correctly ap» 
plied to the business of the assessee which 
we find is a dividing Society business with- 
in the meaning of r, 31. 

We think it is also clear that the answer 
to the first question raised by the Commis- 
sioner must be in the negative and that it 
cannot be said that the assessee does not 
carry on business within the meaning of 
8.10, Income-tax Act, andis a mutual society 
Within the ruling in Styles’ case (1). Indeed, 
it is upon Styles’ case, (1) that this assassee 
company most strongly relies, but in Styles’ 
case (1) the company had no shares or 
Share-holders entitled to dividends as 
distinct from the policy-bolders and their 
right to distribution of mutual contributions, 
Broadly speaking, the members merely took 
out of the fund what they put in, There were 
no two separate and distinct parties con- 
tracting one with the other. But this is 
not the case here. The assessce company 
and those whose money they collect and 
in part retain are quite separate and distinct 
parties. The assessee company is not the 
same body as the policy-holders at all. N or 
does the case in Jones v. South-West 
Lancashire Coal Owners’ Association (6) 
help the assessee. The assessee company 
was registered under the Companies Act 
and the Life Assurance Companies Act was 
first called in 1933 the Sind Popular 
Provident Funds Society Ltd., though it 
is not a Provident Fund under Act V of 1912, 
and aiterwards changed its name in 1935 to 
the Central Popular Assurance Oo., Ltd. It 
has directors and share-holders and a nominal 
share capital of Re. 2,00,000 as something 
quite distinct and separate from the policy- 
holders and their premia. The fact that 
the company in its memorandum and artie 
cles uses the term “society” and “members” 
losely as meaning at one time the company 
and the share-holders, and another time 
the general body of policy-holders and the 
policy-bolders individually is no point in 

(6) (1927) AO 827:9% LJ KB 894; 137 L: T 
737; 43T L R 725: 71 B J 680. 
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ita favour. The fact that the company is 
prepared to limit its dividends to the 
Working Fund makes no difference to the 
principle involved or applicable: see 
Equitable Life Assurance Society of United 
States v. Bishop (T) at p. 159. In that 
-case Smith, L. J. said: 

“It seems to me that the main distinction that they 
‘drew between Styles’ case (1) and Last's case [Last v. 
London Assurance Corporation's (8)] was that in 
Styles’ case ( 1) it was a caso of mutual assurance pure 
‘and simple, and that there was no company, as in 
‘the present case as there was in Last's case (8).” 

The words of Rowlatt, J. in Liverpool 
Corn Trade Association, Ltd. v. Monks (9) 
at p. 453 are also applicable: 

“But in a case of this kind, where there is a share 
capital with a chance of dividends, a chance of a right 
to dividends if declared upon the share capital, and 
to one side of that a dealing with people who happen 
to be the owners of the share capital, affording benefit 

‘to those people one by one individually, for which 
they pay money by way of subscriptions and by way 
of entrance fees as a sort of overriding subscription 
if I may use that word, which opens the door to 
-subscriptions, there is no reason at all for saying 
that you are to neglect the incorporation or that you 
can regard otherwise than as profits the difference 
which is obtained by dealings between that cor- 
poration and people, who happen to be its members.” 

The revenue accounts of the assessee 
company ending March 31, 1935 showed 
asurplus of Rs. 14,708 only. The company 

are not therefore, as is suggested, mere 
social workers or philanthropists. I+ jg 
‘true that they have been taxed upon a 
profit calculated at 15 percent. of the 
premium income of Re. 2,21,050 which 
works out at Rs. 33,157, with a net tax of 
‘Rs. 5,238-5-0, but once we are satisfied that 
the right statutory rule is applied and the 
right calculations made the harshness or 
otherwise of this method of assessment is 
not for vs but for the Legislature. We 
therefore return the reference tothe Com- 
‘missioner answering the firat question in 
the negative, and the second question in 
the affirmative, as we have explained above. 
- The assessee must bear the costs of these 
proceedings but will have liberty to argue 
whether the costs should include or not the 
Rs. 100 deposit fee. 


S. Answer accordingly. 


. (7) (1900) 1 Q B 177; 4 Tax Oas. 147 at p. 159: 
69 LJ Q B 252; 81 LT 693; 48W R 341; 16 TL 
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(8) (1885) 10 A O 438; 55 L J Q B92: 53 L T 634; 
34 W R 233; 50 J P116; 2 Tax Cag, 100. 

(9) (1926) 2 K B 110; 10 Tax Oas. 442 at p. 453; 95 
L J KB 519; 134 L T 756; 42 TLR 393, 
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a PATNA HIGH COURT 
‘Appeal from Appellate Decree No. 457 of 
1938 
January 15, 1940 
AGARWALA AND ROWLAND. JJ. 
Rai Sahib BANSIDHAR SETH— 


PLAINTIFF— APPELLANT 
versus 
GOPI LAL SETH AND orsERS—DEFENDANTS 
—- RESPONDENTS 


Transfer of Property Act (IV of 1882), s. 41— 
* Reasonable care and caution " is question of fact 
—Evidence Act (I of 1872), s. 115~—Hatoppel—Plea 
of, not taken in plaint and not disclosed in evidence 
—Whether can be entertained in second appeal. 

The question whether a transferee bas exercised 
due caution within the meaning of s. 41, T. P. Act, 
is a question of fact. 121 Ind. Oas. 409 (1) and 
57 Ind. Oas. 353 (2), relied on. 

Where no case of estoppel was made outin the 
plaint or disclosed by the evidence, the plaint 
containing no allegation that the party had by Lis 
representations, declarations, acts or omissions led 
the plaintiff to believe that the state of affairs was 
different from the real state of affairs; itis too 
late in second appeal for the plaintiff's plea of 
estoppel to be entertained. 


A. from a decision of the Subordinate 
Judge at Hazaribagh, dated April 21, 1933. 


Messrs, B. C. De and U. N. Banarji, for 
the Appellant. 

Messrs. S.M. Mullick, B, N. Rai and Mr. 
B. K. Prasad for Mr. T. K. Prashad, (for 
the minors), for the Respondents. 


Agarwala, J.—This is an appeal by the 
plaintiff from the decision of the Subordi- 
nate Judge of Hazaribagh confirming a 
decision of the Munsif, The appeal arises 
out of a suit for recovery of 10 annas of 
village Koladih, In 1920, one Khirodhar 
purchased this 10 annasin the name of 
hig samdhi Biseshwar, Thereafter the 
plaintiff obtained a money decree against 
Khirodhar. Inthe meanwhile Biseshwar 
had died and Jageshar, on March 20, 1928 
executed in favour of the plaintiff-decree- 
holder a mortgage of the 10 annas share. 
It is conceded that this was in discharge 
of the decree which the plaintiff had ob- 
tained against Khbirodhar. In 1930, the 
plaintiff obtained a preliminary decree on 
the mortgage in a suit to which Khirodhar 
was not a party and in 1931 he purchased 
the mortgaged property in execution of 
the final decree obtained in the mortgage 
suit. Delivery of possession was resisted 
by the defendants. They had purchased 
the same property in execution of a decree 
for money against Khirodharin 1931. In 
the proceedings in execution of the decree 
obtained by the defendants Jugeshar 
raised an objection under O. XXI, r, 58, 
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which was allowed. Thereupon the defen- 
danta instituted a euit under r, 63, and 
this suit succeeded. In the present suit 
the plaintiff alleged in his plaint that the 
l0 annas share in village Koladih was 
purchased by Biseshwar and that Khirodhar 
had uo concern with it. He further 
alleged that Jageshar had mortgaged the 
property in order to discharge the decree 
obtained against Khirodbar. The point 
raised by the present plaintiff in the Oourts 
below was that as Khirodhar had allowed 
the property to stand in the name of 
Biseshwer and the plaintiff had bona fide 
belief that the property belonged to 
Biseshwar, s. 41 of the T. P. Act barred 
the defendants’ claim. To this the defen- 
dants’ answer was that the plaintiff was 
entitled to the protection of s. 41 only if he 
had exercised reasonable care and caution. 
Both Courts found that the plaintiff had 
not exercised such care and caution. The 
question whether a transferee has ex- 
ercised due question within. the meaning 
ofs, 41 isa question of fact : see Rajani 
Kanta Deb v. Bashiram Mestari (|) and 
Kanhu Lal Marwari v. Palu Sahu (2). 
In second appeal the learned Advocate 
for the appellant has contended that the 
defendants are estopped under s. 115 ofthe 
Evi, Act from challenging the plaintifi’s 
title by reason ofthe conduct of Khirodhar. 
No case of estoppel was made out in the 
plaint or disclosed by the evidence. The 
plaint contained no allegation that Khiro- 
dhar had by bis representations, declara- 
tions acts or omissions led the plaintiff to 
believe that the state of affairs was 
different from the real state of affairs. 
The allegation simply was that Jugesh- 
war whom the plaintiff believe to be the 
real owner had mortgaged itin discharge 
of Khbirodhar’s liability. There is not one 
word in the plaint to suggest that the 
Plaintiff was led to believe that Jugeshwar 
was doing this because he was a benamidar 
for Khirodhar. The learned Advocate 
referred to and relied on the decision 
ofthe Privy Council in Sarat Chunder 
Dey v. Chunder Laha (3). The facts of 
that case were that one Umed Ali had 
transferred some property inthe name of 
his wife Arju Bibi by a hibanama. This 
transfer was found not to have been 
bona fide or for consideration and was in 

(1) 49 CL J 532; 121 Ind, Oas. 409: AI R 1999 
Oal. 636; Ind. Rul. (1930) Cal. 121. 

(2)5 P L J 521 at p. 534; 57 Ind. Oas. 353; 1 
PL T546; 2U PLR (Pat.) 171; (1920) Pat. 305: 


AIR 1920 Pat. 1. 
(3) 20 C 296; 191 A 203; 6 Sar. 224 (P O). 
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fact merely a benami transaction. After 
Umed Ali’s death hisson, Ahmed Hossein, 
and his daughter, Rahimunnissa, succeeded 
to shares in this property. Ahmad Hossein 
acted for bis mother in a transaction by 
which she mortgaged the property. It was 
held that the fact that Umed Ali had allow- 
ed the property to stand in the name of 
his wife did not raise an estoppel but 
that Ahmad Hossein’s action while ree 
presenting his mother in the mortgage 
transaction estopped him from asserting 
that he hada beneficial interest in the 
property that was mortgaged. The facts 
of that case are entirely different from the 
facts of this case, because as I have al- 
ready stated, neither the pleading nor the 
evidence disclosed any act or omission on 
the part of Khirodbar that could have 
deceived the plaintiff. 


The evidence of two witnesses examined 
on behalf of the plaintiff was referred to 
by the learned Advocate for the appellant 
but that evidence is of so vague a nature 
that it is impossible to accept it as proof” 
that Khirodhar made any representation 
either by his declarations, his actions or 
his omissions, Reference was also made to 
the decision of this Court in Firm Janki 
Ram Sital Ramv. The Chota Nagpur 
Banking Association, Lid. (4). The facts 
there were that a co-sharer mortgaged 
certain houses alleging that they were 
his self-acquisition, and the other ccesharers, 
knowing the true facts and the contents 
of the mortgage bond, attested the same 
andonthe strength of this representation 
the mortgagee advanced the loan which was 
secured by the bond. In execution of a 
decree on the basis cf the bond the mort- 
gagee purchased the property. When he 
attempted to obtain delivery of possession 
he was resisted by persons who claimed 
to have purchased the interest of the co- 
sharers whohad witnessed the mortgage 
bond, The plaint ia that suit to which 
we have been referred contained a dis» 
tinct allegation that the mortgagee had 
represented that the mortgaged proe» 
perties were his self-acquired properties 
and that his coesharers who were defen- ' 
dants Nos, 2 and 3 had confirmed this 
representation. In my view, it is too late 
in second appeal for the plaintifi’s plea 
of estoppel to be entertained in the 
absence either of reference to it in the 
pleadings or of unambiguous evidence on 


(4) 15 Pat. 721; 1865 Ind. Cas. 98; 3B R89 R 
P 150; 17 PL T 697; AIR 1937 Pat, 169, 
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the point. I would, therefore, dismiss 
this appeal with costs. 

Rowland, J.—I agree. 

D. Appeal dismissed. 
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_ LAHORE HIGH COURT 
Criminal Revision No. 1775 of 1938 
October 26, 1939 
Din MOHAMMAD AND Ram LALL, JJ. 
BILLU—Oonviot—P8TITIONER 
VETSUS 
EMPEROR—OppositT# Party 

Penal Code (Act XLV of 1860), s. 224—“ Deten- 
tion” contemplated by—Accused arrested by State 
Police within State for offence commitied in State, 
escaping from their custody within British India 
—If can be convicted under 8.224, 

The detention contemplated by s. 224, LP. O. 
should necessarily be for any of the offences men- 
‘tioned in the I. P, C., or under any local or special 
law applicable to British India. The mere fact 
that a State adapts the Oodes of British India as 
its own does not justify the conclusion that those 
Codes can be treated as original Codes, This being 
so a State subject who is arrested within the 
boundaries of a State by the State Police for any 
offence committed in that State, cannot be proceeded 
against under s. 224, I. P, O., if he escapes from the 
custody of the State Police whenhe is within the 
British territory even ifthat State has adapted the 
I. P. C., as its own Code. 

Ref. by Din Mohammad Judge, dated 
April 5, 1939. 

Facts.—The provisions of the I. P. C., 
appear to have been adopted by the Sir- 
moor State. The petitioner was being 
brought to Ambala for the investigation of 
an offence under s. 454 committed in State 
territory by two officers of the State Police, 
While on the way he escaped from custody 
at Barara in the early hours of the morning 
of September 12, 1938. He was arrested 
by the British Police, challaned, and con- 
victed and sentenced as aforesaid. 

Report.—Section 224, I. P. O., runs as 
. follows; 

“Whoever intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of 
himself for any offence with which he is charged or 
of which he has been convicted, or escapes or attempts 
to escape from any custody in which heis lawfully 
detained for any such offence, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with 
both.” 


The expression ‘offences’ has been defined 
in s. 40, I. P. O, as a thing punishable 
under the Code, and in certain cases—-in- 
cluding a case under s. 224, I. P. C.—a 
thing punishable under the Code or under 
any special or local law. In my opinion the 
offence committed by the accused in State 
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territory is not an offence punishable under 
the I. P. C., which extends only to British 
India. The fact that the provisions of the 
Code have been adopted by the Sirmoor 
State does not alter the position. The peti- 
tioner cannot be said to have been lawfully 
detained in British India for any offence 
within the meaning of s. 40, I. P. C. and his 
conviction under s. 224, I. P. O., is therefore 
bad in law. I accordingly recommend that 
the same be quashed and the sentence passed 
against him be set aside. 


Order of Reference 


Din Mohammad, J.—This petition raises 
an interesting question of law. The peti- 
tioner who is a subject of an Indian State 
was lawfully arrested by the State Police 
within the State territory. While in custody 
he happened to pass through the British 
territory and escaped. Thereupon, he was 
sent up to undergo his trial under s. 224, 
I. P.O. The contention raised on his behalf 
was that his detention within the British 
territory was not lawful and consequently 
he could not be prosecuted under s. 224, 
I. P.O. The Magistrate however repelled 
this contention and convictedhim. He then 
moved the Sessions Judge with whom his. 
contention prevailed and who has forwarded 
the record to this Court with the recome 
mendation that his conviction be set aside. 

Section 224 comes into play when inter 
alia any person escapes or attempts to 
escape from any custody in which he is 
lawfully detained for any offence with 
which ‘he is charged. The Magistrate was 
of the view that the custody of the State 
Police was lawful detention even within the 
British territory inasmuch as it was lawful 
at its inception and the change of territory 
could not render it unlawful. He was in 
this respect impressed by the difficulty of 
the situation that might arise if persons 
lawfully arrested within British territory 
by the British Police were allowed to escape 
with impunity when they happened to pass 
through the territory of an Indian State. 
He further held that the offence with which 
the petitioner was charged fell within the 
definition of the word as mentioned in 
s. 224, I. P.O. The Sessions Judge on the 
other kand came to the conclusion that 
the word ‘offence’ as used in s. 224, I. P. C., 
by virtue of the definition as given in 
s. 40, I. P. C., denoted a thing made punish- 
able by the I. P. O., or under any special or 
local law as defined in ss. 41 and 42 respec- 
tively and inasmuch as the petitioner had 
been arrested under a different Code alto- 
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gether he could not be said to have been 
‘detained for any offence with which he was 
Era within the meaning of s. 224, 
a ee OF 

My own view is that though the position 
maintained by the Magistrate is apparently 
reasonable, the situation is not provided for 
under the existing law and consequently a 
State subject who is arrested within the 
b -undaries of a State canno: be proceeded 
against under s. 224, I. P. ©., if he 
escapes when he is within the British terri- 
‘tory. The point is bare of authority and is 
likely to arise very often as tbe territories 
of Indian States are contiguous in many 
places and sometimes intervene between 
two different parts of the Province. An 
authoritative pronouncement is therefore 
‘called for in this matter by a larger Bench 
and I accordingly forward the record to the 
Hon'ble Ohief Justice for such action as he 
deems necessary. 


Mr. M, Sleem, The Advocate-General, for 
the Crown. 


Order of Division Bench 


Din Mohammad, J.—This case has 
‘been referred to a Division Bench in the 
following circumstances ; 

One Billu, a lad of 16 years of age, was 
arrested by the Nahan State Police for an 
‘offence which is described as one under 
8. 404, I. P. C., but which was committed 
within the territories of the State. On 
the evening of September 11, 1938, he was 
being taken to Ambala by Said-ud-Din, 
‘Head Constable, Nahan State Police, and 
happened to halt at a place called Barara 
where they had to catch the train for 
Ambale. He was both handcuffed and 
fettered. A constable Kalyan Singh along 
with Said-ud-Din kept wateh for the night, 
About 4-30 a. m. he was found missing. A 
search for the fugitive proved in vain. The 
Sub-Inspector of the Mullana Police Station 
happened to arrive there to whom a report 
under s. 224, I. P, O., was made. It appears 
that Barara is in the British territory. 

On September 14, the Sub-Inspector 
of the Mullana Police Station deputed Nand 
Kishore and four constables tu search for 
the offender once more. He was found hiding 
in a chari field in the boundary of Barara. 
- The fetters were still on his legs. He was 
produced before the Sub-Inspector who sent 
him up for trial under s. 224, I. P. O. At his 
trial a question arcse whether he could legally 
be proceeded against under s. 224, I. P., Ox 
in view of the fact that he was being detain- 
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ed at the time of his escape by the Nahan 
State Police for an offence which was said 
to have been committed within the boundary 
of the State and which could not conse- 
quently be described as an offence under 
s. 454, I. P. O, inasmuch as that Code as 
such does not’ apply within the limits of 
the State. The Magistrate, First Class, how- 
ever came to the conclusion that his trial 
was legal and he accordingly convicting him 
of the offence with which he was charged 
sentenced him toa fine of Rs. 50. There» 
upon a petition was made to tbe Sessions 
Judge who came to the conclusion that 
Billu could not ‘be said to have been lawe 
fully detained for any such offence as was 
contemplated by s. 224, I. P. O.. and conse- 
quently his escape in British India could 
not be punished here. He accordingly sub- 
mitted the record to this Court with the 
recommendation that his copviction and 
sentence be set aside. 

The case came before me in due course 
and was represented on behalf of the Orown 
by the Assistant Advocate-Ganeral, I tent- 
atively expressed my view that the Sessions 
Judge was right in tbinking that the cone 
viction was not maintainable but, in view of 
the importance of the question involved, I 
forwarded the case to the Hon’ble Chief 
Justice with a view to its being placed 
before a larger Bench, It has now been so 
placed before a Division Bench and the 
Advocate-General has appeared on behalf 
of the Oruwn, The material part of s. 224, 
J. P.C. reads as follows ; 

“Whoever intentionally .escapes or attempts to 
escape from any custody in which he is lawfully de- 
tained for any such offence with which heis charged 
oF of which he has been convicted shall be punish- 
ed... é ; 


The word “offence” as used in the [, P. ©. 
is defined in s. 40. Tn cl. (2) of that section 
ib is said that 

“in s. 224 the word “offence” denotes a thing 
punishable under thie Code or under any special or 
local law as hereinafter defined.” 

Under s. 41 a “special law” is a law 
applicable to a particular subject and under 
8. 42 a "local law” is a luw applicable only 
to a particular part of British India. Reade 
ing 8. 224 with these sections, the only 
conclusion at which it is possible to arrive 
is that the detention contemplated there 
should necessarily be for any of the offences 
mentioned in the I. P. C., or under any 
local or special law applicable to British 
India, The detertion of Billu as stated 
above was under section corresponding to 
s. 454, I, P. O.. in the Nahan State which for 
the purposes of the I. P., ©., is outside Bri- 
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tish India and consequently it was not a 
detention which could be taken notice of 
under s. 224, I. P.O. The mere fact that a 
State adapts the Codes of British India as 
its own does not justify the conclusicn that 
those Codes can be treated as original Codes. 
This being so, the escape from the deten- 
tion as found in this case could not be held 
culpable in British India. The Advocate» 
General] has expressed his agreement with 
this view of the law and states that he is not 
in a position to controvert it. I would 
therefore hold that the conviction of Billu 
was illegal and would consequently set aside 
his conviction and sentence and order the 
refund of his fine, if paid, 


Ram Lali, J.—I agree and have nothing 
to add. 
5. Conviction set aside. 


OUDH CHIEF COURT 
Second Civil Appeal No. 92 of 1937 
November 30, 1939 
HAMILTON, J. 
Mst. CHHABRAJI AND CTHERS— 
APPELLANTS 
: VETEUS 
BALGOBIND UPADHYA AND O0THERS— 

RESPONDENTS 

Hindu Law—Maintenance — Widow—Suit by 
widow to recover possession of property gifted to her 

or life as maintenance—Her unchastity, whether a 

ar. 

A Hindu widow who was given certain property 
by a deed of gift for life as maintenance having 
been dispossessed, brought a suit to recover the 
property. It was contended that asshe was un- 
chaste, she was not entitled to recover possession 
according to Hindu Law: 

Held, that as the suit was based on the deed of 
gift and not for maintenance under Hindu Law, she 
was entitled to succeed in spite of her unchastity. 

Held, also thatthe mere use of the word guzara 
in the deed didnot imply that the donor meant 
to put a condition of chastity in accordance with 
Hindu Law in cases of maintenance. 157 Ind, Oas. 
869 (1), referred to, 


S.0,A. against the order of the Civil 
Judge, Sultanpore, dated November 5, 
1936. 


Messrs. G. Hasan and I. Husain, for the 
Appellants. 


Mr. H. Husain, forthe Respondents. 


Judgment.—This is an appeal by a 
plaintiff who had succeeded in the original 
Ocurt but whose suit was dismissed by a 
Civil Judge on an appeal by the defend- 
ants. 

The plaintiff had been given certain 
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property for life as maintenance (bataur 
guzara hin hayati). The donors were two 
brothers, Ganpat and Narpat, and the 
plaintiff donee was the widowed daughter- 
in-law of Narpat, There can be no doubt 
that the reason forthe giftin his favour 
was her relationship to Narpat. The learn» 
ed @ivil Judge held that because a 
widow under Hindu Law is entitled to 
maintenance only if she is chaste, and the 
plaintiff in this case is not chaste, theree 
fore, she is not entitled to recover possese 
sion of the land gifted to her for life from 
which she has been dispossessed. It is true 
that a Hindu widow is only entitled to 
Maintenance if she is chaste, but this is 
not a suit for maintenance by a Hindu 
widow, This isa suit to recover certain 
specified land on the basis of a deed of 
gift, so thatthe title of the plaintiff, if any, 
is not based on Hindu Law but on a deed. 
This distinction was pointed out by their 
Lordships of the Privy Council in Seth ` 
Lakshmi Chand v. Anandi, (82 I. A. 250) (1), 
where they pointed out that land which had 
been given by a deed to a Hindu widow 
was not maintenance but an interest in 
that land, and the interest of a Hindu 
widow once acquired was unaffected by the 
chastity of the widow. If a Hindu widow 
sued for maintenance, she would not be 
suing for any rights in particular land but 
for an amount which would enable her 
to live and that would constitute mainte- 
nance. There is no doubt that had she 
sued for maintenance in the present case, 
she could not have claimed a lifeeinterest 
in half the property of Narpat and Ganpat, 
so her rights toit were not maintenance 
even if shë was given those rights in lieu 
cf any maintenance which she might in 
law have claimed. The most that can be 
said, therefore,is that although this land 
did not constitute maintenance, the use of 
the word guzara must be read as a 
condition thatthe gift held good only dur- 
ing her chastity. I do notsee how the mere 
use of the word guzara can be held to 
imply that the donors meant to put into 
a will a condition of chastity in accord- 
ance with Hindu iaw in casesof main- 
tenance. In the circumstances, it is impos- 
sible to hold that Hindu Law applies or 
that the condition of chastity must be read 
into the gift especially seeing that it is 

(1) 62 I A 250; 157 Ind. Cas. 869; 8 RPO 60; 
1935 O L R 544 (2) A 1R 1935 P O 180; (1935)0 
W N 994; 1 B R 866; 39 OW N 1323; 42 L W 461; 
69 M L J380; 1935 AL R962; 37 Bom. L R 849; 


(1935) M W N1132; (1935) AL J 1163; 57 A 672; 17 
P L T5(PO). 
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proved that the plaintiff had a child in 
1932 and one of the donors did not die 
till 1934. Had he intended that his gift 
was conditional on the chastity of the 
donee, he would presumably have taken 
some steps to revoke the gift when he saw 
that the condition was not fulfilled by 
the donee. The fact that he took no steps 
is further justification for holding that 
there was no condition of chastity in the 
deed of gift, 

I, therefore, allow the appeal and rese 
tore the decision of the original Court dec- 
reeing the suit with costs in all Courts. 


5. Appeal allowed. 


PATNA HIGH COURT 
Civil Revision No. 337 of 1939 
January 11, 1940 
: VARMA, J. 
RAGHUNANDAN LOHAR—P ralntize— 
PETITIONER 
Versus 
Babu BAOHU SINGH AND ctsers— 
DEFENDANTS—OpposITs PARTY 

Practice—Dismiasal for default—Duty of Court— 
Must give opportunity to Pleaders to communicate 
with clients in order to prosecute their cases— 
Civil Procedure Code (Act V of 1908), as. 115, 151 
—Order under s. 151—Revision, tf maintainable, 

If the Pleaders take upon themselves the res- 
ponsibility of conducting cases, of course, there is 
no difficulty, but in a matter where evidence has 
to be led and witnesses to be called it is desirable 
that they should get sufficient opportunity to com- 
municate with their clients in order to prosecute 
their cases: 

Held, on facts that the petitioner did not get a 
reasonable time to prosecute his case before the 
lower Oourt and the dismissal for default of the 
petitioner for leave to sue as ja pauper, was not 
proper. 

High Court has authority to exercise its revi- 
sional jurisdiction even against orders under s, 151, 
.Oivil P.O. 47 Ind, Oas. 719 (1), referred to. 

O. R. from an orderof the Munsif, First 
-Oourt, Arrah, dated March 15, 1939. 

Messrs. Hareshwar Prasad Sinha and 
R. S. Sinha, for the Petitioner. 

Messrs. G. Sharma and Braja Kishore 
Prasad Sinha, for the Opposite Party. 


Order.—This is an application on 
behalf of one Raghunandan Lohar whose 
petition for restoring his application under 
O. XXXIII, r. 1 of the Oivil P, C, has 
been rejected by the lower Qourt. A few 
facts may be mentioned here. 

The petitioner filed. a cuit and along 
with that suit he put in a petition to be 
-allowed to sue in forma pauperis, An 
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enquiry was made by the Govt. through ` 
a Deputy Magistrate, who reported that 
the petitioner was a pauper and had no 
means to pay the courtefee, but the Court 
below rejected the application on certain 
grounds, Against that order of the Court 
the petitioner came up in revision before 
this Court, which was Oivi! Revision No. 412 
of 1938, and the case was sent back on 
remand to the Munsif to dispose of the 
matter on merits. The record of the case 
was received by the Munsif on November 
11, 1938, and he fixed November 26, 1938, 
as the date of hearing. November 26, 
1938, ‘was a Saturday and it was declared 
to be a holiday. The case was taken up 
on November 28, 1938, and at the request 
of the Pleader, who appeared in the original 
case, the case was adjourned and again taken 
up on November 29, 1938. On November 
29, the Pleader, who was formerly engaged 
by the petitioner, said that he had no 
instructions, and the petition for leave to 
sue as a pauper was dismissed for default. 
Thereupon the petitioner filed another 
petition for restoration of that application, 
so that it could be disposed of on its 
merits. That has also been dismissed: 
after examining witnesses in the case, : 
The whole point is whether the Court below 
was rightin dismissing the case on Noveme 
ber 29,1938. The chief point urged be- 
fore me is that the Court below has 
acted hastily in the disporal of this matter, 
If the case was not taken up on the date 
fixed on account of its being declared a 
holiday, the Court should have given a 
reasonable time for the petitioner to appear 
before the Oourt. It may be the practice 
in the Oourts below that if a date fixed 
happens to be a holiday the case is taken 
up on the next working day, but the 
Court not having disposed of the matter 
on November 28, should have given a 
reasonable time for the petitioner to appear 
before it. From the orderegheet it appears 
that the Pleader appeared on November 
28, and wanted the case to be taken up 
on the 29th to give him time to come 
municate with his client. Babu Sheochand 
was the Pleader engaged by the petitioner, 
and his signature appears in the margin 
on the order-sheet against the order that 
was passed on November 28, 1938 and 
his signature bears the date, November 
29, 1938, and it was on that date that 
the case was disposed of. On this point 
alone I am inclined to think that the 
petitioner did not get a reasonable time 
to prosecute his case before the lower 
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Court. If the Pleaders take upon them- 
selves the responsibility of conducting 


cases, of course there is no difficulty, but 
in a matter where evidence has to be led 
and witnesses to be called it is desirable 
that they should get sufficient opportunity 
to communicate with their clients in order 
to prosecute their cases. In the present 
case I find that the parties have been 
hustled to a very great extent, with the 
result that all the trouble and expense 
which the petitioner bore in coming to the 
High Oourt in the civil revision has 
been frustrated by this action of the Court 
below. 

Mr. Braj Kishore Prasad Sinha urges 
that no civil revision lies against an order 
passed under s. 151 of the Oivil P. O. 
This argument has been advanced on tbe 
ground that the Oourt below has come to 


the conclusion that O. IX, r. 9 does 
not apply to this case. This case was 
heard by me yesterday and it was 


placed for judgment this morning, but 
Mr. Ganesh Sharma, who appears as a 
senior to Mr, Braj Kishore Prasad Sinha, 
urges tbat no opinion should be expressed 
in this case whether O. IX, r. 9 applies or 
not. We have got authorities in this Court 
where even against an order under s. 151 
this Court has exercised its revisional 
jurisdiction. I will refer to the case of 
Braja Bhusan Trigunait v. Sris Chandra 
Tewari (1). This being my view in the 
case, I would set aside the order passed 
by the Court below and restore the pauper 
application to be disposed of in accordance 
with law. The petitioner is entitled to his 
‘costs: hearing-fee one gold mohur. 


D. Order set aside. 


(1) 4 P LJ 20; 47 Ind, Oas, 719; (1918) Pat. 337; 
A IR 1918 Pat, 100. 


LAHORE HIGH COURT 
Oriminal Revision No. 722 of 1939 
October 4, 1939 

DALIP NINGE, J. 

Sheikh KARAMAT ULLAH— PETITIONER 
versus 
EMPEROR—Oppositg PARTY. 

Criminal Procedure Code (Act V of 1898), 8s, 367, 
561-A—Judge, when entitled to pass remarks in 
judgment on conduct of party or witness— Eapung- 
ing of remarks from judgment—Power of High 


Court. 
A Magistrate is not bound to confine himself 


merely to a finding that the accused is not proved 
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guilty. Such a verdict often leaves the accused 
with a stain on his character in the public esti- 
mation though not in law and it isthe duty of a 
Magistrate if he considers that the prosecution 
case is not only not proved but was deliberately 
false and concocted to give such a finding in favour 
of the accused so that the accused should leave the 
Court without a stain on his character. 

In arriving atthe conclusion that a prosecution 
case- is false and fabricated the Judge is at liberty 
to make remarks on the character or conduct of 
certain witnesses who have appeared to support 
that case for otherwise he cannot arrive at a 
finding that the documents on which the prosecu- 
tion rely are falee and fabricated. When he has 
done so the remark that the conduct of persons 
doing such a thing is criminal or contemptible 
follows and is justified onthe findings arrived at, 

The High Court of course can interfere under 
s. 581-A and expunge remarks from judgment in 
eases where remarks are made about a person who 
is not a party tothe proceedings or not a witness 
in the case. The High Court can also interfere 
when remarks are made about a party to the pro- 
ceedings or a witness tothe case which are not 
justified by the findings or when it can be shown 
that the judgment is due to bias or perverse, 


Case reported by the Sessions Judge, 
Rawalpindi, dated May 5, 1939. 


Facts and Report.—In criminal file 
No.'30/2 of 1938 of the Court of the Sub-Divi- 
sional Magistrate, Murree, Mr, B, K. Nehru, 
I. O. 8, Sodagar Mal an ex-employee of the 
Cantonment Board, Murree, was prosecuted 
under s. 420, read with s. 511, I. P. O., and 
was discharged. It is not necessary to refer 
to the facts of the case, as they are contained 
fully in the judgment ofthe learned Sub- 
Divisional Magistrate. I would mention 
that in my order in Oriminal Revision 
No, 90 of 1938, of this Court, I have dis- 
missed an application for further enquiry 
against Sodagar Mal. Sheikh Karamat 
Ullah, Executive Officer, Murree Oanton- 
ment, who isone of the principal persons 
concerned inthe prosecution against Soda- 
gar Mal has filed this Criminal Revision 
No. 91 of 1938, asking that the following 


remarks 

“I cannot conclude this judgment without placing 
on record the fact that the conduct primarily of 
Sheikh Karamat Ullah and secondrily of Roshan Lal 
in this case has been both criminal and contemp- 
tible,” 
appearing at the end of the Sub-Divisional 
Magistrate’s judgment should be expunged. 


The remarks to which objection is taken 
state that the conduct of Shetkh Karamat 
Ullah has been both “criminal and contemp- 
tible. Idonotthink that itis necessary 
to go into the question whether the prose- 
cution case was true or false. It is suff- 
cient, I think, to say that Sheikh Karamat 
Ullah who is a public officer, has been 


800 


described as “criminal and contemptible” 
without his having any proper opportunity 
to rebut what is said about him, and I 
do not think that it is fair to him under 
these circumstances that these remarks 
should be allowed to remain in the judg- 
ment and that his application is justified, 
It follows that if the remarks about bim 
are expunged, the remarks about Roshan 
Lal would also be expunged. I therefore 
recommend that these remarks may be 
expunged from the judgment. 


Mr. S. M. Iftikhar Ali, for the Petitioner. 


Mr. Sham Lal, for the Complainant 
(Saudagar Mal). 


Order.—In this case a petition has 
been forwarded by the learned Sessions 
Judge with the recommendation that cer- 
tain remarks be expunged from the judg- 
ment of the Magistrate. Those remarks 
are that the conduct of certain persons 
has been both criminal and contemptible. 
The finding to which the learned Judge 
came on. theevidence as to the correctness 
of which I offer no opinion whatsoever and 
must be taken not to be offering any 
opinion, was that the prosecution story was 
not proved and that secondly the defence 
theory was more probable and was in all 
probability true that the documents had 
been deliberately fabricated for the pur 
poses of this case, If this finding was 
correct, and again I offer no opinion as to 
its Correctness, it would follow asa neces- 
sary inference that the only people 
concerned in the matter were responsible 
for this fabrication and falseness and that 
being so their conduct could’ be correctly 
described as criminal and contemptible. 
The case therefore resolves itself into this 
proposition, should the High Court expunge 
remarks made by a Magistrate who has 
tried a Case as regards the falsity of the 
prosecution or must the Magistrate 
confine himself to a finding that the accused 
is not proved guilty? Ido not consider 
that the Magistrate is bound to confine 
himself merely to a finding that the accused 
is not proved guilty. Such a verdict often 
leaves the accused with a stain on his 
character in the public estimation though 
notin law and it isthe duty of a Magis- 
trate if he considers that the prosecution 
case is not only not proved but was deli- 
berately false and concocted to give such a 
finding in favour of the accused so that 
the accused should leave the Court without 
a stain on his character. 

6 


KARAMAT ULLAH v, BMPEROR (LA H.) 


186 I O 


Now comes the question whether in. 
arriving at the conclusion that a prosee 
cution case is false and fabricated the Judge 
is at liberty to make remarks on the char- 
acter or conduct of certain witnesses who 
have appeared to support that case. Itis 
again obvious to me that the Judge must be 
at liberty to make these remarks for othere. 
wise he cannot arrive ata finding that the 
documents on which the prosecution rely 
are false and fabricated. When he has done 
so the remark that the conduct'of persons 
doing such a thing is criminal or contem p- 
tible follows and is justified on the findings 
arrived at, The High Court of course can 
interfere under s,561-A in cases where ree 
marks are made about a person who is not 
a party to the proceedings or not a witness. 
in the case. The High Court can also in- 
terfere when remarks are made about a 
party to the proceedings or a witness to the 
Case which are not justified by the findings, 
For instance in this very case ifthe Cone 
duct of the persons mentioned in it had 
been described as criminal and contempti- 
ble because one of them had admitted that 
he did not follow a certain departmental 
rule I would have had no hesitation in ex- 
punging those remarks because the finding 
would not have justified the remarks, 
But where the finding is that the case of 
the prosecution had been falsified and 
fabricated the remarks about the character 
of the persons so doing are justified. I 
must once again explain that I take no 
responsibility for the finding. I am not 
sitting as a Court of Appeal to see whether 
that finding was corrector incorrect. All I 
have gotto'see is whether the finding. is 


_ Justified in the sense that it is not perverse 


and that the remarks are not based on 
no evidence or irrelevant or inadmissible 
evidence. No such thing has been shown 
tome. The conclusions drawn may be 
correct or may not be correct. I must not 
be taken to hold either that the prosecution 
Case was not proved if true or that the 
prosecution case was false and fabricated. 
All I am holding is that the findings are 
not shown ‘to be perverse and on those 
findings the remarks on the character of 
certain persons mentioned were j ustified, and 
there is therefore no occasion to expunge 
them. I therefore decline to interfere on 
the recommedation of the learned Sessions 
Judge for the learned Sessions Judge seems 
to be of opinion that it does not matter 
whether the prosecution case is true or 
false, a witness still cannot be described ag 
criminal or contemptible because the wite 
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ness has not had the chance of fully dee 
fending himself, But the witness has had 
every chance of explaining his statement 
and if the Oourt finds those statements are 
unbelievable in its judgment then unless 
it can be shown that the judgment is due 
to bias or perverse I fail to see why the 
Oourts should be muzzled in expressing 
their opinion on the character of 
the witness who has appeared to support 
a prosecution case which the Court consi- 
ders was false and fabricated. 


S, Application dismissed. 


ALLAHABAD HIGH COURT. 
Oivil Revision No. 370 of 1938 
March 28, 1939 
MULLA, J. 

Fıem MOTI LAL-RAGHUBAR DAYAL— 
PLAINTIFF — APPLIOANT 

h versus 
BOMBAY PORT TRUST RAILWAY 


AND ANOTHBR—OPPoOSITE PARTY, 

Contract—Construction—Contract with railway— 
Railways Act (IX of 1890), 3. 77—Notice—Siz 
months tobe calculated from date of delivery of 
consignment for being carried—Oontract Act (IK of 
1872), s. 4—Special reduced rate offered to consignor 
by defendant railway and accepted by him—Con- 
signment sent on that basis—Higher rate charged at 
deatination—Offer and acceptance held special con- 
tract abrogating printed condition on back of receipt 
— Railway held liable for refund. 

“When a railway company receives and under- 
takes to carry goods from a station on its railway 
to a place on another distinct railway with which 
it communicates it is a contract with the receiving 
company for the whole distance andthe other 
railway company will be regarded as its agent and 
hot as contracting with the bailor, Chunni Lal v. 
The Nisam’s Guaranteed State Ry. (4), followed. [p. 
806, col, 1.] 

A notice under s, 77, Railways Act, relating to the 
overcharge in respect of consignment must be 
given within six months of the date on which the 
consignment was delivered tothe railway for being 
carried to its destination. The section is not con- 
cerned with the accrual of the cause of action to 
the claimant and there can beno justification for 
introducing into the section certain words after 
“ overcharge’ so as to limit it to an overcharge 
made at the despatching station. 79 Ind, Cas, 893 
(1) and 80 Ind. Oas. 725 (2), relied on. [p. 805, col. 
2: p. 806, col. 1.) 

The plaintiff who was offered a special reduced 
station to station rate of Re. 0-9-4 per maund by 
the Ohief Traffic Manager of the defendant 
‘company who was authorized to offer a special 
rate Within the limits prescribed by the rules 
framed by the Railway Board to any consumer, 
accepted the offer and sent consignments of 
goods upon the basis of that rate. When these 
consignments reached their destination the Railway 
Authorities of that place charged a rate of Re, 0-10-4 
pór maund on bach ' consignment and ‘eventually 
compelled the plaintiff to pay on the ground that 
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the booking clerk at the station of despatch had 
made an undercharge. The piaintiff sued to re- 
cover the amount so charged: 

Held, that the offer of a special rate by the Trafic 
Manager and its acceptance by the plaintiff con- 
stituted a special contract which abrogated the 
general condition No. 6 printed on the back of the 
railway receipt andthe defendant had no authori- 
ty to go behind that special contract, The plaint- 
iff was, therefore, entitled to recover the amount 
subsequently charged. Oivil Rev. No, 298 of 1933 
distinguished. fp. 805, col. 1.) 


C. R. against an order of the Small 
Oause Oourt Judge, Agra, dated Febru» 
aly 16, 1938. 


Mr. S. N. Seth, for the Applicant. 
Mr. A. M. Khwaja, for the Opposite Party, 


Order.—This is a plaintif’s applica- 
tion in revision under s. 25, Small Cause 
Courta Act. It arises out of a suit brought 
by the plaintiff against two Railway Com- 
panies having their headquarters at Bom- . 
bay—the Bombay Port Trust Railway and 
the Great Indian Peninsular Railway—:o 
recover a sum of Rs. 260 which is made up 
of the following items: ‘i) A sam of 
Rs. 186-5-0 realized from the plaintiff in 
respect of tnoree consigaments on the 
ground that the booking clerk at tha stae 
tion of despatch had made an undercharge. 
(2) A sum of Rs, 24 for reweighing the three 
Consignments at the station of destination 
at the rate of Rs. 8 par consigament. (3) A 
sum of Rs, 9 realized from the plaintiff ,for 
demurrage in respect of one consign nent. 
(4) A sum of Rs. 4 spent by the plaintiff in 
giving notice to the dafendants, (5) A sum 
of Rs. 40-11-0 for interest by way of 
damages. Tne facts of the case may brief y 
be stated as follows: 

Three consigaments of iron rails were 
despatched by an agent of the plaintif on 
three different dates from Panton Bunder 
on the B. P. T. Railway to Bellanganj, 
Agra, on the G. I. P. Railway. Tho frat 
one was despatched on March 27, 1934 
under R/R. No. 7520/76 (invoice No, 5), 
the second on April 9, 1934 under RJR. 
No. 7521/39 (invoice No.1), and the third 
on April 12, 1934 under R/R. No, 7520/16 
(invoice No. 2). It is to be noted that in 
two of these recelpls tne goods were des 
scribed as old iron rails condemned, while 
in the third they were described only as old 
iron rails. It. appears further from the 
receipt relating to the third consignment 
that it contained a small lot of old iron scrap. 
In each case the rate charged by the Rail. 


“way Company was Re, 0-8-4 per maund., In 


the receipt relating to the second consign. 
. ® 
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ment the rate was described as C/O rate. . 


In the receipt relating to the third con- 
signment it was described as a special rate. 
In the third receipt relating to the first 
consignment it was described as a special 
OJO rate. One of these receipts relating 
to the third consignment bears an endorse- 
ment to the effect that the special rate was 
being charged in accordance with the Chief 
Traffic Manager’s letter No. R O. T./1007, 
dated March 7, 1934. Tke receipt relating 
to the first consignment also bears an 
endorsement to the effect that the rate 
mentioned therein was being charged under 
instructions from higher authorities. The 
third receipt relating to the first consign: 
ment also bears an endorsement which is 
however unintelligible. There are also two 
forwarding notes on the record relating to 
the second and the third consignments and 
from these notes also it appears that the 
goods were described as loose old iron rails 
condemned and were charged at a special 
OJO rate. When these consignments reached 
their destination the Railway Authorities 
of that place charged arate of Re, 0-10-4 
per maund on each consignment and even- 
tually compelled the plaintiff to pay 
Rs, 64:7-0 in respect of the first consign- 
ment, Rs. 62-2-0 in respect of the second 
consignment and Rs. 59-12-0 in respect of 
the third consignment over and above the 
amount which he had to pay in accordance 
with the rate mentioned in the R/Rs, It 
appears that each consignment was also 
re-weighed, presumably for the purpose of 
determining the exact amount of under- 
charge to be realized from the plaintiff and 
the Railway Company charged Rs. 8 per 
consignment on that account. They further 
charged a sum of Rs. 5 as demurrage in 
respect of the third consignment, The plain- 
tiff paid these amounts under protest, and 
after giving a notice to both the defendant 
companies instituted the suit out of which 
the present application arises. 

With reference to one of the pleas taken 
by the defendants it is important to note 
that the notice given by the plaintiff is 
dated October 4, 1934. The case put for- 
ward by the plaintiffin his plaint is that 
the defendant companies were not entitled 
to alter the basis of the contract between 
the parties by charging a higher rate than 
that mentioned in the R/Rs. He has fur- 
ther laid considerable stress on the fact 
that he had made definite enquiries from 
the defendants as to the rate applicable to 
old iron rails condemned and upon being 
given a definite assurance by them that it 
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was Re. 0-9-4 per maund he had acted upon 
that assurance and had consequently dese 
patched the three consignments upon that 
basis. He has specifically alleged in his 
plaint that if the higher rate of Re. 0-10-4 
had been quoted by the defendants he would 
never have despached the goods at all and 
would either have sentthem at Bombay or 
would have despatched them ata cheaper 
rate from another station on the B. B. &O. I. 
Railway. He therefore contends that the 
defendants offered him a special rate and 
as he accepted that offer and consigned his 
goods on that basis they were not entitled 
to alter that rate into a higher one at the 
station of destination. The substance of the 
defence taken by the defendant companies 
is that the goods were wrongly treated at 
the station of despatch as iron scrap and 
consequently the station to station rate of 
Re, O-yed was wrongly charged thereon and 
under the rules mentioned inthe Railway 
Tariff and under condition No. 6, printed on 
the back of the R/Rs, the defendunt com- 
panies were entitled to re-classify the goods 
at the station of destination and to charge 
the C/O schedule rate of Rs. 0-10-4 per 
maund which was correctly applicable .to 
them. They: further plead that the plain- 
tiff's claim is barred by limitated in so far 
as it relates to the first consignment be- 
cause the notice given by the plaintiff in 
respect of that consignment as required by 
s.77, Railways Act, was beyond the period 
of six months fixed therein. As regards the 
re-weighment charges made by them the 
defendants concede that they were entitled 
only to Rs. 4 per consignment and have 
offered to refund a sum of Rs. 8 in respect 


of the two consignments regarding which 


the plaintiff's claim is within limitation. 
They have further offered to refund the 
sum of Rs, 5 which they charged for demur- 
rage in respect of the third consignment. 

The learned Small Cause Court Judge 
has accepted the defendants’ plea of limita- 
tion in respect of the first consignment and 
has also held that the correct rate charge- 
able on the goods in question was the OJO 
schedule rate of Re. 0-10-4 per maund and 
having regard to condition No, 6 on the 
back of the R/Rs which incorporates a term 
of agreement between the parties the de- 
fendants were entitled to re-calculate the rate 
and to charge the correct rate. On the. ques- 
tion of limitation he has relied upon two 
decisions of this Court, one is the case in 
Motilal v, Agent O. R. Ry. (1) and the other 

(1) A IR 1924 AH, 617; 79 Ind. Cas, 893;L R 5 
A 334 Oiv. 
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in Badri Prasad v, G. I. P. Ry, (2). On the 
other. question of the defendants’ right to 
re-classify the rate mentioned in the R/Rs 
and to charge a higher rate he has relied 
on the case in Secretary of State v. Makundi 
Lal (3). Upon these findings he has dis- 
missed the plaintiff's suit except in respect 
of a sum of Rs. 13 which is made up of 
Rs. 8 on account of re-weighment charges 
in respect of two consignments and Rs. 5 
on account of demurrage in respect of the 
third consignment which the defendants 
Offered to refund. He has however failed to 
apply his mind at all to the principal quese 
tion raised by the plaintiff in his plaint 
that the rate mentioned in the R/Rs was 
quoted by the defendants upon his inquiry 
and as he had acted upon that assurance 
and had consigned the goods on that basis 
the defendants were not entitled to alter 
tbat rate to his disadvantage. Hence the 
present. application in revision. 

The first point urged on behalf of the 
applicant is that the goods in question feli 
within the definition of ‘‘iron or steel scrap 
8/21" and consequently the correct rate 
chargeable thereon was the station to sta- 
tion rate of Re. 0-9-4 as laid down on p. 24 
of the Goods Tariff, Part I-B, at Item No. 143. 
It is urged that under r. 63-AA (iii) it is 
incumbent on the Railway Oompany to 
charge a sation to station rate in the firat 
instance if such arate is prescribed for a 
particular class of goods and as a station to 
station rate has been prescribed for “iron 
or steel scrap 8/21": as mentioned above the 
defendants in this case were not entitled to 
charge any other rate. This argument is 
however unsound because the first premise 
on which itis based has not been estab- 
lished. The goods in question were, as 
stated above, described in the R/Rs and 
the forwarding notes as old iron rails con- 
demned and not as ironor steel scrap. It 
is further to be noted that goods falling 
within the definition “iron or steel scrap” 
to be chargeable atthe station to station 
rate must also fulfil another condition 
which is indicated by ‘S/21’ which is ex- 
plained in Oh. VIII of the Goods Tariff, 
Part I-A, as follows: “The term ‘scrap’ 
applies to scraps or pieces of metal having 
value for remelting purposes only.” 

There is nothing to show that the goods 
despatched by the plaintiff fulfilled this 
condition so as to be chargeable at the 
Station to station rate of Re. 0-9-4 per 

(2) AI R 1925 All, 144; 80 Ind. Oas, 725; 22 A L 
J 897; LR 5 A 665 Oiv, 

(3) 24 A L J 393; 98 Ind, Oas, 349. 


' MOTI LAL*RAGHUBAR DAYAL V, BOMBAY PORT TRUST RAILWAY (ALL) 


803 


maund mentioned at Item No. 143 on p. 94 
of the Goods Tariff, PartI-B. The learned 
Counsel for the plaintiff laid some stress 
in this connection on an entry to be found 
on p. 284 of the Goods Tariff, Part I-A 
No. 10 against ‘rails’ comprised within 
“iron or steel Division B.” It appears that 
a class rate indicated by the figure 2 is laid 
down in this entry as the rate applicable 
to rails with a note which runs as follows: 

“This rate applies to steel rails sold by G.I. P. 
Railway as condemned material in local booking 
except when they are in lengths of not more than 
six feet in which case rates as for iron or steel scrap 
will apply.” 

It was urged that the goods in question 
consisted of iron rails in lengths of not 
more than six feet and hence it was cone 
tended that the rate prescribed for iron or 
steel scrap was applicable to them. ‘This 
argument has to be rejected for several 
reasons. In the first place there is nothing 
to show that the goods in question cone 
sisted of steel rails sold by G, I. P. Railway 
as condemned material. There is no allega- 
tion to that effect in the plaint, nor is there 
anything in the plaintiff's own deposition 
to show that the goods in question were 
steel rails sold by G.I. P. Railway as con- 
demned material. Again there is no ade- 
quate foundation for the allegation that the 
goods in question consisted of rails not more 
than six feet in length. There is no such 
allegation either in the plaint or in the 
plaintifi’s examination-in chief. The learned 
Counsel relied only upon a statement made 
by the plaintiff in his cross-examination. 
That is however a very inadequate basis 
for holding that the goods in question con- 
sisted of rails not more than six feet in 
length. Lastly the note upon which the 
learned Counsel for the applicant relies 
comes into operation only when class rate 
2 is tobe applied to jron rails. The plain 
meaning ofthe note is that class rate 2 
shall be applied to iron rails only if they 
happen to be steel rails sold by G.I. P. 
Railway as condemned material in local 
booking. The general rule as to the rate 
applicable to iron rails is to be found in 
Oh. VI of the Goods Tariff, Part I-A, No. 10 
on p. 106. From the relevant entry on that 
page it would appear that the OJO schedule 
rate is applicable to all goods falling within 
“iron and steel Division B” including rails, 
On a reference being made to p. 284 of the 
same Tariff it would appear that rails are 
included within ‘‘iron or steel Division B.” 
It is also important to note here that ac- 
cording to the entry on p. 106 the OJO 
schedule rate is also applicable to “iron or 

| A 
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steel scrap BJ21.” The same rate is shown 
against iron or steel scrap 8/21 on p. 285 
of the same Tariff. If the plaintiff had 
sueceeded in proving that the goods in 
question fell within the definition of iron 
or steel scrap it would perhaps have been 
open to him to argue that in spite of the fact 
that the schedule rate OJO is mentioned as 
the rate applicable to iron or steel scrap 
on pp. 106 and 285 of the Goods Tariff, 
Part I-A No. 10, still the Company was 
bound under r. 63-AA (iii) to charge the 
station to station rate because such a rate 
was provided for by Goods Tariff, Part I-B, 

. p. 24, Item No. 143. We find however that 
there is nothing to show that the goods in 
question were anything but old iron rails 
ecndemned which cannot be presumed to 
be identical with iron or steel scrap. Tbere 
is ccnsequently no real foundation for. the 
argument advanced on behalf of the appli- 
cant and it must beheld that the correct 
rate applicable to the goods in question 
was the C/O schedule rate of Re. 0-10-4 
per maund which was actually charged by 
the defendants at the station of destination. 
The plaintiff cannot therefore succeed upon 
the ground that in making the excess charge 
from him the defendants had applied a 
wrong rate. 


It is contended however that in the pre- 
sent case the defendants madea definite 
offer of a particular rate to the plaintiff 
who accepted the same and despatched the 
goods in question upon that basis so that 
the defendants are not entitled to alter 
that rate to his disadvantage. On behalf 
of the defendant it is argued that in ace 
cordance with condition No, 6 printed on 
the back of the R/Rs they were entitled to 
re-classify the goods and to re-calculate 
the rates and to recover the undercharge 
from the plaintiff. The condition in the 
R/Rs upon which the defendants rely runs 


as follows : 

“That the railway have the right of re-measure- 
ment, yre-weighment, re-classification and re 
calculation of rates, terminals and other charges 
atthe place of destination and of collecting before 
goodsare delivered any amount that may have 
been omitted or undercharged.” 


It has been held in several cases decided 
by this Court that this condition authorizes 
the Railway Company to re-classify any 
goods which have been wrongly classified 
at the station of despatch and to re-cale 
‘culate the rate applicable to the goods 
on Yre-classification and to recover the 
undercharge, if any, from the consignor, 
It is unnecessary to refer to those cases 
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because there is no contest upon that 
point in the present case. The question 
however remains whether the charge made 
by the defendants in the present case was 
the result of a re-classification of goods and 
a re-calculation of the rate applicable 
upon such re-classification. In view of the 
facts stated above, the answer must be in 
the negative. It is evident from the R/Rs 
and the forwarding notes thatthe goods 
in question were correctly described as 
old iron rails condemned. There was 
consequently no mistake in the classification 
of the goods, Again, itis clear from the 
R/Rs that the booking clerk who accepted 
the goods for despatch was under no 
delusion that the rate aplicableto them 
was the station to station rate applicable 
to iron or steel scrap. Itis clearly men- 
tioned inthe receipts that the rate ap- 
plicable wasthe OJO schedule rate, but 
the figure of Rs. 0-9-4 was put down as 
a special rate in accordance with the 
instructions given by the Chief Traffic 
Manager in some letter sent by him to 
the Railway Authorities. It cannot there- 
fore be said that a wrong rate was 
applied to the goods in question at the 
station of despatch so as to entitle the de- 
fendants atthe station of destination to 
re-classify the rate. The fixing of the rate 
in the R/Rs. at Re. 0-9-4 per maund was not 
the result either of a wrong classification of 
goods or of any mistake on the part of 
the booking clerk. It was only due toa 
compliance on his part with certain 
instructions issued by the Ohief Traffic 
Manager. Oondition No.6 printed on the 
back of R/Rs upon which the defendants 
rely has therefore no application tothe- 
circumstances of the present case. The 
real question is whether the defendants 
were entitled to alter the rate mentioned 
in the R/Rs even though it was not the 
result ofany wrong classification of goods 
or of any mistake on the part of the 
booking clerk but had been fixed in accord- 
ance with certain instructions issued by the 
Chief Traffic Manager. 

It may be mentioned here that the plain- 
tiff made several applications in the 
Court below asking the defendants to 
produce the Traffic Manager's letter No, 
R O.T/1007 dated March 7, 1934 which 
had been specifically referred to in an 
endorsement on the back of one of the 
R/Rs and which furnished the authority 
for the fixing of the rate at Re, 0-9-4 per 
maund butthe defendants fajled to pro- 
duce it and evasively alleged that it was 
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not traceable. The plaintiff has stated 
on oath that he made enquiries from the 
defendants as well asthe B. B. & O. I. 
Railway Company with the result that the 
defendants quoted the rate mentioned 
in the R/Rs which was slightly lower than 
that quoted by the B.B.& O. I. Railway 
and it was in consequence of this low offer 
being made to him that he despatched 
the goods in question. There seems to be 
no reason to disbelieve him on this point 
and the factthat he made enquiries from 
the defendants is further established by 
the circumstance that the Ohief Traffic 
Manager addressed a letter No.R. O. T/1007 
to the authorities at the despatching 
Station directing them to charge the rate 
of Re. 0-94 per maund. It cannot be 
denied that the Ohief Trame Manager 
was authorized to offer a special rate within 
the limits prescribed by the rules framed 
by the Railway Board to any consumer, 
and the obyicus inference is that he did so 
in the present case. The Traffic Manager 
acting within the scope of his authority, 
made a special offer and the plaintiff ac- 
cepting that offer proceeded upon that 
basis to despatch the gsods in question, 
The question for consideration therefore 
is whether in these circumstancesit wag 
open tothe defendants to alter the special 
rate offered by the Traffic Manager and 
accepted by the plaintiff who was led to 
alter his position in consequence of that 
Offer. I have no hesitation in holding that 
the answer must be in the negative. In 
Oivil Revyn. No. 298 of 1938 Firm Jado Rai 
Hira Lal v. B. £ N. W. Ry and. B. B. & 
C. 1. Ry. I held that under condition 
No. 6 printed on the back of the R/Rs 
the Railway Company was authorized to 
charge a higher rate than that mentioned 
in the receipt where the latter rate was the 
result of a bona fide mistake on the part 
of the booking clerk and there was nothing 
in the case to suggest that the consignor 
had made any enquiries and had received 
any assurance which had led him to 
alter his position to his disadvantage. 
I expressed my view in the following 
terms : 

“Ordinarily the basis of a contract between the 
consignor and the Railway Oompany is the fact 
that thereis a fixed tariff and the consignor is 
not liable topay anything more than the rate 
prescribed inthe tariff. It is true that it cannot 
be presumed thatthe consignor has knowledge 
of the rates mentioned in thetarifi, but I think 
it mast be presumed thatevery consignor knows 
that there is a tariff and that he would be 


charged at the proper rate mentioned therein. 
In some cases the consignor might prove that he 
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made definiteinquiries from the company and upon 
being given a definite rate by the company conign- 
ed his goods uponthat assurance and thus altered 
his position to his disadvantage, In such cases 
there is an element of estoppel and the company 
might well be refused the right tocharge a higher 
rate upon re-calculation on the ground that its 
agent made a certain representation within the 
scope of his authority and that representation had 
the effect of causing an alteration in the con- 
signor’s position to his disadvantage, It may be 
porains for the consignor in such cases to prove that 

e would not have consigned the goods at all ifa 
higher rate had been quoted.” 


I adhere to that view and I think the 
present case provides a clear instance of 
the class ofcases which I had then in 
mind. In the present case I may add 
that the offer of a special rate by the 
Traffic Manager and its acceptance by 
the plaintiff constituted a special contract 
which abrogated the general condition 
No, 6 printed on the back of the R/Rs and 
the defendants had no authority to go 
behind that special contract. I therefore 
hold that the plaintiff's claim must succeed 
unless any portion of it is barred by 
limitation as pleaded by the defendants, 
The plea of limitation raised by the de- 
fendants is limited to the amount which 
the plaintiff seeks to recover in respect of 
the first consignment which was despatched 
on March 27, 1934, The contention is that 
the notice under s. 77, Railways Act, re- 
lating to the overcharge in respect of 
that consignment must have been given 
by the plaintif within six months of 
March 27, 1934, that is, the dateon which 
the consignment was delivered to the rail- 
way for being carried to its destination. 
Section, 77, Railways Act, runsas fol- 
lows : 

“A person shall not be entitled to a refund of 
Aan overcharge in respect of animals or goods carried 
by railway orto compensation for the logs, des- 
truction or deterioration of animals or goods 
delivered to be socarried unless his claim to the 
refund or compensation has been preferred in writing 
by him or on his behalf to the railway adminis- 
tration within six months from the date of the 
delivery of the animals or goods for carriage by 
railway.” 

The language of the section is perfectly 
plain and clearly supports the defendants’ 
contention which must consequently pre» 
vail. The argument on behalf of the 
applicant is that no cause of action arose 
to the applicant until the excess charge was 
recovered from him and it is further con- 
tended that the “overcharge” referred to 
in the section must be taken to mean 
overcharge at the despatching station so 
that the applicant’s claim which relates 
toan overcharge at the station of destina- 

e 


806 


tion cannot be governed by the section, 
The language ofthe section taken in its 
plain meaning clearly repels the appli- 
cant’s contention, The section is not 
concerned with the accrual of the cause 
of action tothe claimant and there can be 
no justification for introducing into the 
section certain words after “overcharge” 
so asto limit ittoan overcharge made 
at the despatching station. Thesame con- 
clusion was arrived at inthe two cases 
of this Court referred to above which have 
been relied upon by the learned Small 
Qause Court Judge. I -therefore reject 
the applicant’s contention and hold that 
his claim is barred by time so faras it 
relates tothe first consignment. The plains 
tiff is, however entitled to recover the two 
amounts which were realized from him 
in respect of the othertwo consignments 
and also the re-weighment charges made 
in respect of those consignments, It was 
alleged on behalf of the defendants that 
the re-weighment of the consignments was 
made at the plaintiff's own request, but 
there is no evidence tosupport that allega- 
tion and it is evident that the question 
of re-weighment arose only in consequence 
of the illegal claim made by the defen- 


dants. One more point was raised on 
behalf of the defendants in the course 
of the argument and that is that no 


decree can be passed against the G. I. P. 
Railway because there was no contract 
between that railway and the plaintiff. In 
support of this contention reliance was 
placed on a Full Bench decision of this 
Court in Chunni Lal v. The Nizam's 
oe aa State Ry. (4) in whichit was 
eld: 


“When a railway company receives and under- 
takes to carry goods from a station on its railwa 
to ‘a placeon another distinct railway with whic 
it communicates this is evidence of contract 
with the receiving company for the whole distance 
and the other railway company will be regarded 
ee oe „ agent and not as contrecting with the 

ailor. 


The contention is obviously well-founded 
and the learned Counsel for the plaintiff 
applicant conceded that it must prevail. 
The result therefore is that I allow this 
application and setting aside the decree 
passed by the learned Small Oause 
Court Judge, decree the plaintiff's suit for 
(1) Rs. o2-2-() in respect of the second 
consignment, plus Rs. 8 for re-weighment 
chargesin respect of the same consign- 
ment; (2) Rs. 59-1250 in respect of the 
third consignment plus Rg. 8 forre-weigh- 


(4) 4A LJ 80;29 A 228; A W N 1907, 21, 
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ment charges and Rs. 5 for demurrage 
in respect of the same consignment; (3) 
Rs. 4 forthe costs of the notices given 
by the plaintiff and (4) interest on the 
whole ofthe amount mentioned above at 
tbe rate of 6 percent. per annum from 
the date of the institution of the suit up 
till the date of realization. The plaintiff 
shall also getthe proportionate costs of 
both the Courts, The decree is passed 
only against defendant No. 1, the B. P. T. 
Railway. 
8. Application partly allowed, 


PATNA HIGH COURT 
Oriminal Revision No. 661 of 1939 
January 3, 1940 
l VARMA, J, 
SRI BHAGWAT LAL—2np Partr— 
PETITIONER 
VETSUS 
BACHU PANDEY—lst PARTY—OPPOSITE 
PARTY 

Criminal Procedure Code (Act V of 1898), a. 144— 
Ezpression of opinion as to title, value of. 

Any expression of opinion on the question of 
possession in favour of one party or the other 
under s. 144, Oriminal P. O., is not of a permanent 
nature. Such an order is passed in summary pro- 
ceedings and cannot affect the real rights of the 
parties onthe question of possession, 


Or. R. from an order of the District 
Magistrate, Shahabad, dated September 29, 
1939. 


Mr, Kedar Nath Varma, for the Peti» 
tioner. i 


Order—This is an application against an 
order under s. 144 of the Oriminal P. O. pas- 
sed by the Sub-Divisional Officer of Bhabua 
on August 3, 1939. The original notice 
under s. 144 was issued on June 29, 1939. 
Therefore the order under s. 144 spent it- 
self after sixty days from the date of the 
original notice; sc the order complained 
against is no longer in force and therefore 
it is not necessary for me to set it aside. 
But the real grievance of Mr. Kedar Nath 
Varma is that there are certain observa- 
tions in the order which amount to a decla- 
ration of possession in favour of the oppo- ` 
site party who happens to. be the first 
party, the petitioner being the second 
party. It is well-known that any expression 
of opinion on the question of possession in 
favour of one party or the other under 
s. 144, Criminal P. C. is not of a permanent 
nature, Such an order is passed in sums 
mary proceedings and cannot affect the 
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real rights of the parties on the ques- 


tion of possession. With these remarks: 
the Rule is discharged. 


D. Rule discharged. 


RANGOON HIGH COURT 
Special Bench 
Givil Reference No. 12 of 1939 
January 15, 1940 
Ropekts, C. J., Mya BU AND 
DUNKLEY, JJ. 
In re COMMISSIONER or INCOME-TAX, 
BURMA 
versus 
VED NATH SINGH—AssgsseEE 

Income3XT ax Act (XI of 1922), ss. 3, 33, 34—Hindu 
undivided family—Eatate of father derived by his 
only son—Income from it whether personal of son 
or of joint family—Assessment of — Commisstoner, 
if can under s. 33 assess income alleged to have 
partially escaped assessment without causing proceed- 
ings to be initiated under 8. 34—“ Escaped assessment” 
in 8. 34, meaning of. 

Under the Law of the Mitakshara the property 
which a man has obtained from his father does not 
belong toa Hindu undivided family. Where there- 
fore a Hindu dies leaving an only son, daughter and 
widow, the income received by the son from the 
estate left by the father should be treated and taxed 
as forming part of the son's personal income and not 
as income of Hindu undivided family. 166 Ind. Oas. 
445 (1), followed. - 

The Commissioner of Income-tax cannot in law, in 
exercise of his power of revision under 8. 33, Burma 
Income Tax Act, assess to income-tax income alleged 
to have partially escaped assessment without causing 
proceedings to be initiated by the proper authority 
under s. 34. Once a final assessment has been made 
under gs. 23 and 29 of the Act it cannot be re-opened 
except in the circumstances detailed in ss. 34 and 35 
and within the time mentioned in those sections. 175 
Ind. Cas, 1 (2), relied on. 

Income has “escaped assessment”, within the mean- 
ing of s. 34, when it has not been assessed in the 
assessment under consideration ; it is immaterial that 
it has been assessed in some other assessment. 131 
Ind. Cas. 507 (4), relied on. 


G. Ref. made by the Commissioner of 
Tncome-tax, Burma. 


Mr. U Then Maung, Advocate-General, for 
the Commissioner. 


Mr, R. Clark, for the Assessee. 


Roberts. C. J.—The question referred to 


us are as follows: 

“(a) Whether the Commissioner of Income-tax can 
in law, in exercise of his power of revision under 
s. 33, Burma Income Tax Act, seems to Income-tax 
income alleged to have partially escaped assessment 
without causing proceedings to be initiated by the 
proper authority under 8. 34, Burma Income Tax 


ct? 

(b) Whether the Commissioner of -Income-tax has 
not erred in law in holding that the asseesee 
described in the original assessment order of the 
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Income-tax Officer, Magwe, Minbu Oircle, for the year 
1936-37 as ‘estate of the late Baij Nath Singh’ is the 
same as the individual Ved Nath Singh and in com- 
bining the income of both and assessing 88 a single 
unit instead of separately as to units previously ? 

(e) Whether such assessments made separately on 
two units previously can in law be combined and 
assessed as a single unit on Ved Nath Singh by 
the Commissioner of Income-tax acting under s. 33, 
Burma Income Tax Act, without first setting aside 
the assessment alleged to be made on the wrong 
assessee, 1. e., ‘estate of the late Baij Nath Singh’ 
and directing action to betaken by the appropriate 
authority under s. 34 of the Act?” 

Mr. Ved Nath Singh, the assesses, 
was assessed to Income-tax in his own 
name in respect of the income. profits or 
gains arising out of an oil refinery, His 
father, Mr. Baij Nath Singh, now deceased, 
was the owner of certain oil wells. Since 
his death the income, profits or gains, 
arising out of these oil wells had been 
assessed to Income-tax separately in the 
name of “estate of the late Baij Nath Singh 
by administrator Mr. Ved Nath Singh,” as 
if the oil wells were the property of a 
Hindu undivided family and was s0 
assessed in the year now under consideration. 
Mr. Ved Nath Singh is the only son of the 
late Baij Nath Singh although he has a 
mother and a sister still alive. Since the 
decision of the Privy Council in Kalyanji 
Vithal Das v. Commissioner of Income-tax, 
Bengal (1), it must be accepted that the 
income received from this estate should 
have been treated as forming part of his 
personal income. As appears from the 
judgment at p. 663*: 

“By reason of its origin a man’s property may 
be liable to be divested wholly or in part on the 
happening of a particular event or may be answer- 
able for particular obligations, or may pass at 
his death in a particularway; but if, in spite of all 
such facts, his personal law regards him as the owner 
the property ashis property and the income there- 
from as his income, it is chargeable to Income-tax 
as his, i. e„ as the income of an individual, In 
their Lordships’ view it would not be in consonance 
with ordinary notions or with a correct interpretation 
of the law of the Mitekshara to hold that the pro- 
perty which a man has obtained from his father 
belongs toa Hindu undivided family by reason of 
his having a wife and daughters.” 

Mr, Olark agrees that the answer to 
the second question must be in the 
negative, But the mistake was made of 
making a separate assessment as regards 
the income from the father’s estate upon 
the assesses as administrator thereof as 
if it were the income of a Hindu undivided 

(1) I L R (1937) 1 Cal, 653; 166 Ind. Oas, 445; AIR 
1937 P O 36;641 A 28; 19370 L R44; 1937 A LR 
87; 9 R PO 145;3 BR 245,45 LW 109; 1€ P LE 
67; (1937) M W N 63 (2); (193 O W N 173; ALOWN 
385; (1937) 1 M L J 312; (1937) A L J 408; 65 OLJ 64; 
39 Bom. L R 374 (P O). 


*Page of 1 L R (1937) 1 Oal.—[Ed] 


808 


family. When the Commissioner came (in 
the words of the case’ stated) “to put the 
matter right” he issued a notice to the 
assezsee 

“to show cause......why I should not in the exercise 
of my powers under s. 33, Burma Income Tax Act, 
include in your assessment for the year 1936-37 the 
income from the “estate of the late Brij Nath Singh” 
and also enhance the income from oil refinery 
business,” 

This nctice was dated February 26, 1938 
and is annexure D to the case stated. But 
a final assessment order in regard to the 
personal inccme of Ved Nath Singh from the 
oi] refinery and also a fina] assessment in 
regard totteincome of his father’s estate 
from the oi] wells had been made on Novem- 
ber 30, 1£36. Now the judgment in Com- 
missioner of Income-tar, Bombay and Aden Ve 
Khemchand Ramdas (2), shows what the 
true positicn in such a situation is. It 
is authority for the proposition that once 
a final assessment has been made under 
6s. 73 and 29 of the Act it cannct be 
resopened except in the circumstances 
detailed in ss. 34 and 35 ard within the 
time menticned in those sections. Lord 
Romer said at p. 506*: 

“In view of these express provisions of the Act, 
it is in their Lordships’ opinion quite Im possible 
to suppose that the Income-tax Officer may in 
every kind of circumstance and after any lapse 
of time make fresh assessments or issue fresh 
notices of demand; or that the Ccmmissioner can direct 
him so to do. In their Lordships’ opinion the 
provisions of the two sections aie exhaustive, 
and prescribe the only circumstances in which and 
the only time in which such fresh assessments can 
be made and fresh notices of demand can be issued." 


As was explained in Abdul Kadir vo 
Commissioner of Incomestax, Madras (3) at 
p. 379, the revising authority can revise only 
the particular assessment under considera- 
tion, and can act only on the materials avil- 
able in respect of that assessment. The 
Commissioner has expressed the view 
that in this case there has been an 
under-aessesssment, and that he has authority 
under s. 33 to rectify that matter. But 
in my opinion, he has not assessed 
ccrrectly what has hitherto been wrongly 
assessed, but has assessed inccme which 
has hitherto escaped assessment. Income 
has “escaped assessment,” within the means 


(2)I L R (1938) Bom. 487: 175 Ind. Oas.1; AIR 
1988 PO 175; 65 Í A 236; 32 SL R 549: 1938 OLR 
291; 1938 A L R436; 10R P O 303;4 BR 645; 42 0 
W N 873; 48 LW47:193880 W N 621; 67 OL J 442; 
(1938) M W N 888; (1938) A LJ 354; 40 Bom. L R 854; 
(1938) 2 ML J 115 (P O). 

(3)2IT O 372 at p 379; 108 Ind. Cas.73; AIR 
1928 Mad, 257; 54M L J 298; (1927) MW N 611; 271, 
W 204 (F B), 
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ing of s. 34, when it has not been assessed 
in the assessment under consideration:. it 
iS immaterial that it has been assessed 
in some other assessment. The Oommis- 
sioner was therefore bound’ by the pro- 
visions of s. 34, The meaning of these 
words is carefully examined by Page, C.J , 
in Commissioner of Income-tax, Burma v. 
N. N. Burjorjee (4). He said: 

“Now, ths question, that falls for determina- 
tion is, what is the meaning of the words 
‘escaped assessment’ in s,34? On behalf of the 
assessee it is contended that assessment proceed- 
ings, at any rate up to the stage at which the 
order of assessment is passed under s. 23 (4), must 
be completed before the end of the yearof assess- 
ment, 4. e. the year in which the tax is payable, 
and that otherwise the assessment proceedings tpso 
facto abate. In our opinion this contention is 
unwarrantable, and cannot be accepted. 

We are of opinion that s, 34is applicable to cases 
in which either no assessment at all has been 
made upon the person who received the income, profits 
or gains liable to assessment, or, where an assessment 
has been made in the course of the year, but some 
portion of the income, profits or gains of such assessee 
for some reason or other has not been included in 
the order of assessment; such income is income 
which has ‘escaped assessment’ in the years, and 
falls within the ambit of s. 34 of the Act.” 


Here there are certainly two assessments 
In existence. The income frcm the 
father’s estate hes escaped frcm the assess- 
ment made in. respect of Ved NathSingh 
personally. The learned Advocate-General 
contended that the decision in Rajendra. 
nath Mukerji v. Commissioner of Incomesiaa, 
Bengal (5) was authority for the proposition 
that when an assessee had duly made a 
return for the purpose of Incomeetax in 
respect of any income, in whatever capacity 
he made that return, the income could 
not be said to have escaped assessment; and 
that in the present case Ved Nath Singh 
tad made two returns, one in respect of 
his own oil refinery business and one in 
respect of the inccme from his father’s 
estate, and that therefore the latter could 
not be eaid to have "escaped assessment” 
so far as his personal income was concerned. 
But the point in Rajendranath Mukerji v. 
Commissic ner of Income-tax, Bengal (5), was 
that there were two separate returns, one 
in respect of the income of Martin & Co., 
and one in respect of the income of Burn 
& Co., andmo assessment had been made 
on the return in respect of the income of 
Burn & Co., and therefore it was still open 


(4)9R 161; 131 Ind. Cas. 507; AIR 1931 Rang. 
10}; Ind. Rul. (1931) Rang, 129, 

(5) 610 285; 147 Ind. Cas. 663; A IR 1934 P O 30; 
61I A1l0;6RPO68 Jt OWN 236; 66 ML J 12]; 
(1934) M W N 175; 39L W 266; 36 Bom. L R 267; 38 Q 
W N3198;§9 O Ld 334 (PO), . 
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to the Income-tax authorities to make an 
assessment in respect of this income. In 
the present case, two final assessments had 
been made, one in respect of Ved Nath 
Singh’s personal return, and one in respect 
of the return relating to the income of the 
(supposed) Hindu undivided family. The 
income of the latter had therefore .“‘escaped 
assessment" in the assessment on the former. 
The casein Krishen Kishore v. Commissioner 
of Income-tax, (6), must of course be read 
in the light of the subsequent decision 
of the Privy Council in Commissioner of 
Income-tax, Bombay and Aden v. Khem- 
chand Romdas(2), At alleventsin Krishen 
Kishore v. Commissioner of Income-tax (6), 
the whole of the incomes in dispute were 
before the Court in the one proceeding and 
if no part thereof was assessed it could not 
be said to have escaped assessment, but 
rather to have been released from assess- 
ment. 


The Commissioner cannot in.my opinion 
now “assess correctly what has hitherto been 
wrongly treated.” If he says that no income 
has escaped aseessment then the fina) assess- 
ment already made must stand except in 
so far as he may enhance the assessment on 
the income from the oil refinery. If on the 
other hand he says that some income has 
escaped assessment he cannot act outside 
the scope of s. 34 of the Act. It is conced- 
ed that s. 35hasno application. The Oom- 
missioner cannot, by purporting to act under 
8. 33 of the Act, take action under s, 34 
although he can, ifthe time within which 
such acticn must be taken has not expired, 
direct the Income-tax Officer to take such 
action. Itis plain from the provisions of 
s. 34 that under this section there must be 
afresh notice under s. 22 (2), requiring the 
assessee to make a new return of his income 
from all sources, and following thereon a 
fresh assessment under s. 23, From such 
fresh assessment there would be a right 
of appeal under s. 30 to the Assistant Com- 
miesjoner, and under appropriate conditions 
a right of appeal under s. 32 or applica- 
tion in revision under s. 33 to the Com- 
missioner. The Oommissioner cannot 
deprive the assessee of these rights by 
acting in reality under s. 34 in the guise 
of acting under 8. 33. Accordingly,in my 
Opinion, the answers to all the questions 
propounded should be in the negative. The 
Commissioner of Income-tax must pay the 
costs of the reference, 25 gold mohurs, 


(6) 14 L 255; 141 Ind, Cas, 415; AIR 1933 Lah, 284; 
34 P LR 560. 
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and the deposit must be refunded to the 
assessee. We certify for two Advocates. 


Dunkley, J.—I agree. 
Mya Bu, J.—I agree. 


S. Answer in negative. 


PATNA HIGH COURT 
Appeal from the Appellate Decree No. 987 
of 193% 
January 16, 1940 
AGABWALA AND ROWLAND, JJ. 
HRIDAY SINGH-—PLAINTIFR— 
APPELLANT 


VETSUS 
KAILASE SINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), ss. 20, 
4,70—Blank handnote, signed across the stamps, in 
the handwriting of the person executing it—Payee 
subsequently inserting name of another as payee imn- 
stead of his own—Such payee, if can sue upon it— 
Burden of proof in such a case. 

Where & promissory note promises to pay the sum 
mentioned unconditionally to a certain person, there 
is nothing in s. 4, Negotiable Instruments Act which, 
in any way, curtails the general authority conferred 
by s. 20 on the person to whom a stamped and a 
signed paper is delivered to convert it into a negoti- 
able instrument payable to any specified person. 
Cruchely v. Olarance (1), relied on. 

The signing a handnote in blank without the 
name of the payee is an authority toa bona fide 
holder to insert the name of the third person asa 
payee and such an instrument is a negotiable instru- 
ment and itis not open to the defendant to plead 
that the holder of the note, namely, the payee, is not 
the person entitled to recover on it, that is to say, the 
defendant cannot plead that the person to whom the 
money is due is not the plaintiff, who is the specified 
payee. Insucha suit by the payee of a handnote 
against the drawer the defence that payments have 
been made to some one who is not the payee cannot 
be taken into consideration. 17 Ind. Oas, 915(2), 
142 Ind. Oas. 163 (3), Subha Narayan Vathiyar v. 
Ramaswami Aiyar (7) and 151 Ind. Oas. 694 (9), relied 
on. 123 Ind. Cas, 395 (8), held overruled. 

In a suit on a handnote where the defendant 
admits that he put histhumb mark on a blank piece 
of paper but asserts that it was intended that a 
kabuliyat should be written out on the paper, the 
burden of proof lies on the defence to explain how the 
handnote bearing the defendant's thumb impression 
came into existence, 129 Ind, Oas. 144 (6), relied 
On. 


A.from a decision of the Additional 
District Judge of Patna, dated July 23, 
1938. 


Mr. Sambhu B. Prasad, for the Appel- 
lant. 
Mr. Sarjoo Prasad, for the Respondents. 


Agarwala, J.—This appeal is by the 
plaintiff from a decision of the Additional 
District Judge of Patna reversing a decision 
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of the Munsif. The appeal arises out of 
a suit on a handnote dated June 12, 1930, 
and expressed to be for Rs, 1,000, Across 
the stamps cf the handnote are these words 
in the handwriting of the defendant, “Sahi 
Kaliash Singh ek hazar rupaiya qarza leli 
wo handnote likhdeli se sahi bakalam khas”. 
The case of the defendant was that this 
endorsement was made by him on a blank 
piece of paper and was intended to operate 
as collateral security for a loan advanced by 
one Shamnandan Prasad Singh to Dhanuk- 
dhari Singh, a relation of the plaintiff. 
The name of the payee in the instrument 
is that of the plaintiff and not of Shamnandan 
Prasad Singh. The defence explained this 
by asserting that when the defendants 
assigned the instrument it was blank and 
that Shamnandan Prasad Singh subsequently 
caused the body of the instrument to be 
written out and inserted the name of the 
plaintiff as payee instead cf his own. The 
Oourt of Appeal below has dismissed the 
plaintiffs suit holding that the transaction 
was one between the defendant and 
Shamnandan Prasad Singh and not between 
the defendant and the plaintiff. The effect 
of assigning a paper stamped in accorde 
ance with the law relating to the negotiable 
instruments is dealt with in s. 20 of the 
Negotiable Instruments Act, 1881, which 
provides that where a person signs and 
delivers to another a paper stamped in 
accordance with the law relating to negoti- 
able instruments, then in force in British 
India, and either wholly blank or having 
wiitten thereon an incomplete negotiable 
instrument, he thereby gives prima facie 
authority to the holder thereof to make 
‘or complete, asthe case may be, upon it 
a negotiable instrument, for any amount 
specified therein and not exceeding the 
amount coyered by the stamp. It is con- 
tended on behalf of the defendant-respon- 
dent that this section does not authorise 
the person to whom the stamped and signed 
paper 1s: delivered to insert in it as payee 
the name of any one but himself, In this 
connection reference was madeto s. 4 of 
the Act which defines a promissory note as 
an instrument in writing (not being a bank- 
note or a currency note) containing an 


unconditional undertaking signed by the 


maker to pay a certain sum of money only 
to, or to the order of, a certain pereon, or 
to the bearer of the instrument. The 
promissory note in question does, of course, 
promise to pay the sum mentioned uncon- 
ditionally to a certain person, namely, the 
plaintif, and I can see nothing in that 
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section which, in any way, curtails the 
general authority conferred by s. 20 on the 
person to whom a stamped and a signed 
paper is delivered to convert if into a 
negotiable instrument payable to any 
specified person, This appears also to be 
the Law in England, In Cruchely v. 
Clarance (1), the facts were that a bill 
of exchange was drawn in Jamaica upon 
one Henry Man of London leaving a blank 
for the name of the payee. This bill was 
negotiated in England by one Vashon who 
endorsed it to the plaintiffin payment of 
an old debt. The plaintiff inserted his 
Own name as the payee. In a suit on 
the bill the defence was that the plaintiff 
had no right to insert his own name 
in the bill, Lord Ellenborough, C., J. dispos- 
ed of this defence in the following words; 

“As the defendant has chosen to send the bill- 
into the world inthis form, the world ought not 
to be deceived by his acts, The defendant by 
leaving the blank undertook to be answerable for 
it when filled up in the shape of a bill.” 

Bayley, J.said, “The signing the bill in 
blank without the name of the payee was 
an authority to a bona fide holder to 
ingert the name’. Twomey,J. in M.N. 
P. L, Firm v. Kirwan Gyan, 17 Ind. Cas. - 
915 (2) also held that “a payee can fill in 
a blank inchoate instrument and sue 
on it himself after filling it or endors- 
ing it to some one”. This case was referred 
to by Dhavle, J., in Brigbhusan Pande V. 
Ramjanam Kuer (3). Mr, Sarjoo Prasad 
on behalf of the defendants-respondents 
contends that under s. 20 of the Negoti- 
able Instrumnts Act Shamnandan Prasad 
Singh must be taken to have been authc- 
rised by the defendant only to execute 
an instrument of surety for the debt of 
Dhanukdhari. In my view, the defendant 
cannot be heard to challenge the authority 
of Shamnandan Prasad Singh on that parti- 
cular ground in view of the endorsement 
which he himself wrote across the stamps 
on the instrument in which he described 
the document as a handnote. He chose 
to send this instrument into the world in 
a form showing that the document wasa 
handnote and, therefore, he is answerable 
for it. 

Mr. Sarjoo Prasad also referred to two 
decisions of this Court dealing with the 
question of the onus of proof in cases 
where it is admitted or proved that the 
thumb impression or signature on hand- 


(1) 2 M & S 91; 105 E R 316, 

(2) 17 Ind. Cas. 915: 5 Bur. L T 162. 

(3) 13 P L T 506; 142 Ind. Cas. 163; A IR 1932 Pat. 
324; Ind. Rul. (1933) Pat. 127. 
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note is that of the defendant. In Chulhai 
Lal Das v. Kuldip Singh (4), it was held 
that when the execution of a handnote is 
admitted, the onus of proof of showing 
that no consideration passed is thrown 
entirely on tothe defendant. In Ramlakhan 
Singh v. Gog Singh (5), it was held that 
an admission by a defendant regarding 
the putting of a signature or a thumb 
mark on a document, while he maintains 
that the paper when he signed it was 
blank, is not such an admission of the 
execution of the document as tothrow the 
burden of proving his case upon him and 
it is for the plaintiff in such a case to prove 
primarily the due execution of the docus 
ment relied upon by him. This case must 
be distinguished from the present where 
the defendant in his own handwriting 
described the document as a handnote, 
There is also a decision of a Single Judge 
of this Oourt.in Sahdeo Mauar v. Fulesar 
Nonta (6), in whichit was held that in a 
suit on a handnote where the defendant 
admits that he put his thumb mark on 
a blank piece of paper but asserts that 
it was intended that a kabultyat should 
be written out on the paper,the burden of 
proof lies on the defence to explain how 
the handnote bearing the defendant's thumb 
impression came into existence. For the 
Teasons which I have given above I would 
hold that on the facts of this case the 
defendant is not entitled to deny that the 
document is. a handnote and the onus of 
proof does not lie on the plaintiff in such 
@ case. 

As in my view the instrument with 
which we are concerned is a negotiable 
instrument it is not open to the 
defendant to plead that the holder of the 
note, namely, the payee, ie nct the person 
entitled to recover on it, that is to say, 
the defendant cannot plead that the person 
to whom the money is due is not the plain- 
tiff, who is the specified payee Shamnandan 
Prasad Singh, (see Subha Narayan Vathiyar 
v. Ramaswami Aiyar (7)),Kulwant Sahay, J. 
sitting singly, disagreed with this decision 
in Sarjug Singh v. Deo Saran Singh (8), 
but the decision of Kulwant Sahay, J. 
was disapproved by a Division Bench in 


(4) 12 P L T 231; 134 Ind. Oas. 632; A I R 1931 Pat, 
266; Ind. Rul. (1931) Pat. 488. 

(5) 12 PL T 233; 134 Ind. Oas. 635; A I R 1931 Pat. 
219; Ind. Rul. (1931) Pat. 491. 

(6) 11 P L T 606; 129 Ind. Cas, 144; A I R 1930 Pat, 
598; Ind. Rul.(3931) Pat. 96. 

(7) 30 M 88; 16 M L J 508, 

(8) 11 PL T 255; 123 Ind. Oas, 395; Ind, Ral. (1930) 
Pat, 315; A I R 1930 Pat. 313. 
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Pearey Pasi v. Gauri Lal (9) Although 
this last mentioned case has been over- 
ruled on another point by the Full Bench in 
Ghanshyam Das Marwari v, Ragho Sahu (10), 
it is still good authority for the view that 
the decision in Sarjug Singh v. Deo Saran 
Singh (8), is not good law. 

In the result I would allow the appeal 
of the plaintiff and restore the decision 
of the Munsif. The plaintiff will have his 
costs throughout. 

The defendant in the present suit also 
pleaded that he had made certain paye 
ments to Shamnandan Prasad Singh in 
respect of the amount for which he is 
now sued. In a suit by the payee of a . 
handnote against the drawer the defence 
that payments have been made to some 
One who isnot the payee cannot be taken 
into consideration: See s. 78 of the 
Negotiable Instruments Act, Weare, there- 
fore, not concerned with the truth of the 
defendant's allegations regarding these pay- 
ments, 


Rowland, J.—I agree. 
D. Order accordingly, 


(9) 13 Pat. 655; 151 Ind. Oas. 694; AIR 1934 Pat. 
382; 15 P L T 576; 7 R P321. 

(10) 16 Pat. 74; 167 Ind. Oas. 57; A IR 1937 Pat. 
100; 17 P L T 919; 9 R P 371; 3B R259 (F B}. 





ALLAHABAD HIGH COURT 
Second Appeal No. 524 of 1937 
September 28, 1939 
ALLSOP, J. 

Firu MAHADEO PRASAD-VAIDNATH 
PRASAD AND ANOTHER— DEFENDANTS— 
APPELLANTS 
Versus 
Firw KUNJILAL VIDYARAM—PLaINtTIFF 
AND ANOTHER—DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1909), 0. XXX, 
r. 1—Decree against firm—EHach member personally 
liable to pay amount himself—Any individual 
member can appeal against decree. 

Where a decree is passed against a firm under 
which each member is personally liable to pay the 
amount decreed, any member of the firm can appeal 
against the decree as against the firm, A firm is 
not a legal entity distinct from the members compos- 
ing it. | 

S. A. from the decision of the District 
Judge, Cawnpore, dated November 24, 1936, 


Messrs. Shiva Prasad Sinha and Shame 
bhu Prasad, for the Appellants. 


Mr. S. N, Seth, for the Respondents, 
Judgment.—The plaintiffs in the suit 
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which has given rise to this appeal were a 
Firm Kunji Lal Vidya Ram, The defene 
dants were a Firm Mahadeo Prasad Vaid 
Nath Prasad, one of its partners, Parshc- 
tain Lal, and one Sewa Lal, son of Mahadeo 
Prasad, another partner. Mahadeo Prasad 
and Vaid Nath Prasad were themselves 
partners in the firm. The suit was one for 
the recovery of a sum of money which was 
decreed in part. The plaintiffs in the trial 
Court had asked that notices of the suit as 
against the firm should be served upon 
Parshotam Lal. Some of the partners were 
dissatisfied with the decision and appealed 
to the District Judge. The appeal was filed 


through a Vakil ora Pleader in the name. 


Of Messrs. Mahadeo Prasad Vaid Nath 
Prasad, scns of Parshotam Das, and Sewa 
Lal. The respondents were the plaintiffs, 
Kunji Lal Vidya Ram, and Parshotam Lal, 
who was apparently not willing to join in 
the appeal. The learned Judge found that 
the decree should be reduced by a sum of 
Rs. 126-80 but he refused to pass any order 
in favour of the appellants because be con» 
sidered that the appeal was not properly 
filed on behalf of the firm. His impression 
was that Mahadeo Prasad and Vaid Nath 
Prasad were purporting to act in their 
individual capacity and not as members oi 
the firm and he pointed out that Vaid Nath 
Prasad had not personally signed the 
vakalatnama. It appears to me that this 
argument overlooks the fact that a firm is 
not a legal entity. The result of the decree 
against the firm was that the decree-holders 
were entitled to recover the amount jointly 
or severally from the individuals, Mahadeo 
Prasad, Vaid Nath Prasad and Parshotam, 
who were the members of the firm, As 
between themselves any of these persons 
who paid up the amount decreed might 
have charged it against the partnership 
accounts. In these circumstances, I do not 
seó why any member of the firm should 
not appeal against the decree as against the 
firm. Each member was personally liable 
either to pay the amount himself or to pay 
his share of it, if it was paid by some other 
member. As a matter of fact, the vakalat 
nama was signed by Mahadeo Prasad on 
behalf of Mahadeo Prasad Vaid Nath Prasad 
and I have no doubt that the real inten- 
tion was to appeal against the decree on 
behalf cf the firm. It doesnot however seem 
tome to matter a great deal because any 
individual member can object to a decree 
against the firm when he is, in his personal 
Capacity, liable to pay the amount decreed. 
I hold therefore that the sum of Rs. 156-840 
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must be reduced from the amount of the. 
decree. Learned Counsel for the respon- 
dents does not question the finding of the: 
era District Judge because it is one of 
act. 

The other point argued js one about an 
item of Rs. 162. Mahadeo Prasad Vaid 
Nath Prasad obtained a contract from a. 
Railway Oompany to remove cinders and 
under the terms of the contract they were 
to supply coal or coke to the railway partly 
without charge and partly at certain rates. 
of payment. They entered into a sub-con- 
tract with the plaintiffs and tbe plaintiffs 
acted in accordance with this contract for 
some months. It appears that the railway 
was not satisfied with the way they were 
conducting the business and they com- 
plained to their contractors, Mahadeo Pra- 
said Vaid Nath Prasad, who eventually 
terminated the sub-contract. There was a 
dispute between the contractors and the 
sub-contractors over this matter and the 
latter instituted a suit in order to obtain 
an injunction to prevent the contractors 
from interfering with them. This suit was 
referred to arbitration and the arbitrators 
decided that the sub-contractors should 
continue acting up toa certain date. On 
that date the sub-contractors, who had 
agreed to pay a monthly sum to Mahadeo 
Prasad Vaid Nath Prasad, owed them 
Rs. 3,015. The arbitrators had asked the 
plaintifis to deposit certain sums of money 
with them, They did deposit Rs. 2,494 and 
two further sums of Rs. 323 and Rs. 26, 
The sum of Rs. 2,494 was deposited on 
account of payment of the monthly sums 
due. -The arbitrators decided that this sum 
should go to Mahadeo Prasad Vaid Nath 
Prasad. It does not appear from the record 
what they decided about the other two sums 
of Rs. 323 and Rs. 26. Mahadeo Prasad 
Vaid Nath Prasad had in their turn deposit- 
ed a sum of Rs. 162 which they said they 
had received from the railway on account of 
payment for coal or coke supplied by the 
sub-contractors to the railway under the 
terms of that contract. The difference be- 
tween Res, 3,015 and Rs. 2,494 is Re. 521. I 
am told that Mahadeo Prasad Vaid Nath 
Prasad have instituted a suit in a Court of 
Small Causes to recover this sum. 

In the present appeal their argument ig 
that the decree against them should be re» 
duced by a further sum of Rs. 162 because 
the suit was for the recovery of money paid 
to them on account of coke or coal supplied 
by the plaintiffs to the railway. Their argu- 
ment is that they have already put this 
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sum atthe disposal of the plaintiffs, I do 
not think that it can really be argued that 
the sum of Rs. 162 has been paid to the 
plaintiffs because it has been deposited with 
the arbitrators. It is, of course, obvious 
that Mahadeo Prasad Vaid Nath Prasad 
‘should not be asked to pay this sum twice 
over. If it was paid to the arbitrators on 
account of sums due and claimed in this 
‘suit, then Mahadeo Prasad Vaid Nath Pra- 
sad will be able to recover the money from 
‘the arbitrators. Learned Counsel for the 
respondents says that he is not aware of 
the nature of the suit in the Court of 
Small Oauses and it may be that this sum 
of Rs. 162 is in some way in dispute in that 
Court. If it is, nothing that I have said in 
this judgment can, of course, affect the dis- 
pute at all, Learned Counsel for the appel- 
lants has stated, as I have already said, that 
the suit in the Court of Small Oauses is only 
for the recovery of the difference between 
Rs, 3,015 and Rs. 2,494. If that is so, this 
sum of Rs. 162 does not appear to enter 
into the dispute. I am not however aware 
whether learned Counsel for the appellants 
has been rightly instructed upon this point. 
1 reduce the decree by a sum of Rs, 156-8-0, 
Interests will be reduced proportionately. 
The parties will get their proportionate 
costs in this Court. The order for costs in 
the Court below will stand, but as the order 
is for proportionate costs, the amount will 
have to be re-calculated. 


D. Decree reduced. 
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_ QUDH CHIEF COURT 
First Oivil Appeal No. 14 of 1938 
February 22, 1940 
HAMILTON AND RADHA KRISHNA, JJ. 
Tan EQUITY INSURANOE COMPANY, 
LTD.—DEFENDANT—ÅPPELLANT 
versus 
Mreses. DINSHAW anp Oo. 
(BANKERS), Lrp.—P.uaintirre— 
RESPONDENT 
Company—Company not obtaining certificate 
under 8. 103, Companies Act (VII of 1913)—Manag- 
ing agents borrowing money beyond their powers— 
Money utilized by company—Liability of company. 
Where the managing agents of the company 
borrow money which is not within their power, on 
behalf of the company which could not then com- 
mence any business inasmuch as it had not got a 
certificate under s. 103, Companies Act nor exer- 
cise any borrowing powers under s, 103, the borrow- 
ing cannot be said to be a bona fide transaction 
and even ifthe money is utilized for the company, 
the company cannot be saddled with the liabilities 
therein. 161 Ind, Oas. 126 (1), distinguished, 
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F, ©. A. against the decree of the Civil 
Judge of Mohanlalganj, Lucknow, dated 
November 27, 1937. 


Mr. M. Wasim, for the Appellant. 


Rai Bahadur Ram Prasad Varma, for the 
Respondent. 


Judgment,—This is an appeal against 
& decision of the Oivil Judge, Mohanlal- 
ganj, decreeing a suit for Rs. 17,267-9-3 
with proportionate costs, 

The plaintiff is Messrs. Dinshaw & Oo. 
(Bankers) Ltd. through the Official Liqui- 
dator Mr. T. N. Srivastava and the 
defendanteappellant isthe Equity Insurance 
Oo., Ltd,, through Mr, Ballabh Das Rustogi, 
Director of the Company, 

The case ofthe plaintiff is that the 
defendant company opened a current 
account which resulted in an over-draft 
of Rs. 10,33 1-3-0 the account being operated 
upon by Mr. Dutto, Secretary of the defene» 
dant company. It is alleged that the 
amounts were taken by the defendant come 
pany for the purposes and benefit of the 
company and that the money has been 
utilized to pay up the amounts due from 
the defendant to others. 

a 


Exhibit A-1, a copy of summary of 
capital and list of share-holders made upto 
December 30, 1933, of Dinshaw & Co. 
(Bankers) Ltd. shows the number of shares 
issued as 3863 and it is also stated 
that Rs. 10 per share have been called 
up. The Directors of the company are given 
as Mr. D, C. H.Dinshaw and Pt. Ramnath 
Dave and the Manager is given as Pt. 
Ramnath Dave whoisalso stated to be 
the Secretary of the Bank. Of these 3863 
shares no less than 3857 are in the name 
of Mr. Dinshaw while six other persons 
hold one share a piece. It is quite clear 
that the person who really managed this 
business was Mr. Dinshaw, 


Mr. Dinshaw was also the moving spirit 
in the defendant company. Exhibit A-3 
shows the Directors to be Raja Jagat 
Kumar of Sahaspur, T. O. Jaini, D. O. H. 
Dinshaw and Krishna Narain. When we 
get to the share-holders, things are not so 
simple. According to a ledger which is 
Ex, A-10, on May 1, 1933, the following 
were the sharesholders and the number 
of their shares : 


D. O. H. Dinshaw 2500 
Mrs. Lilian Dinshaw 6310 
Tilok Ohand Jaini 100 
Chaudhury Mohammad Ismail ll 
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Shikhore Chand Jain 11 
Hari Har Nath Kitchlu 5 
Ram Nath.Dave Í : 5 
Mr. B. B. Dutto 5 
Goverdhan Prasad Bhargava 5 


In this same book on December 31, 
1834, there is an entry doing away with the 
shares of Mrs, Lilian Dinshaw as per her 
letter, dated July 31, 1935, aud the Board 
of Directors’ resolution of August 9, 1935. 
We may here note that December 31, 1934, 
is the date when the accounts were audited 
—a very material date—and this entry in 
1934 referring to an application of July 
1935 and the resolution of the Board of 
Directors of August 1935 is itself signifi 
cant. Exhibit A-2 is a return or allotment 
made on October 2, 1934, showing that the 
number of shares allotted was 2642, Rs, 10 
being paid on each share. This obviouely 
does not agree with that ledger which is 
to the effect that at any rate up. to Deceme 
ber 31, 1934 Mrs. Lilian Dinshaw had 6310 
shares on which according to the ledger, 
Rs. 10 per share had been paid. This 
Ex. A-2 also contains the names, addresses 
and descriptions of the allottees correspond- 
ing with the entries in the ledger except 
that Mrs, Lilian Dinshaw and her shares 
do not appear. Exhibit 482 is the balance 
sheet of December 31, 1934, where the 
paid up capitalentered is as 2642 shares 
of Rs. 10 each so that this agrees with 
Ex. A-2. 

To manage the businessof the defendant 
company there was the Dinshaw Trust 
Oo. which was nothing more or less 
than Mr. Diashaw himself. Mr. Din- 
shaw, therefore, could lend money 
for the Dinshaw Bank, could act as a 
Director of the defendant company and 
as the Dinshaw Trust, manage the Equity 
Insurance Co. with the widest powers, for 
the powers and authorities expressly or 
impliedly vested in the Directors of the 
Insurance Oo. were by the memorandum 
and articles of association, to be taken as 
delegated tothe Dinshaw Trust Oo. with 
the single exception of the power of 
borrowing money, vide Art: 119. Article 
120 gave wide powers in financial matters 
to the Dinshaw Trust Co. as managing 
agents, 1. e., to make and sign all such 
contracts and to draw, accept, endorse or 
negotiate on behalf of the company all 
such bills of exchange, promissory notes, 
hundis, cheques, drafts, Govt. promissory 
notes and other Govt. paper and other 
instruments as shall be necessary or ex- 
pedient for the carrying on of the business 
of the company. This provisionis in our 


EQUITY INSURANOR CO. V. MESSRS, DINSHAW & co. (OUDH) 


186 IC 


opinion, to be réad subject to the limitation 
of Art. 119, that the power of borrowing 
money was not designated to the managing 
agents. In any case itis clear that the 
powers of the managing agents as regards 
promissory notes andso on were only so 
far as they were necessary cr expedient for 
the carrying on of the business of the 
company. 

What led to the overdraft which has 
given rise to this suit is as follows : 

Although according to the ledger, the 
return of allotment and the balance sheet 
Rs, 26,420 were in the hands of the manage 
ing agents and although large sums of 
money came in e. g Rs. 43,810 premia 
received from April 19, 1933, to December 1, 
1934 there is no trace of any deposit having 
been made otherwise than in that current 
account with Dinshaw Bankers which even- 
tually was so heavily over drawn. Exhibit 
3 isa letter addressed to the agent, Din- 
shaw &. Oo., (Bankers) Lid. referring toa 
discussion by the writer with the addressee 
and asking for the transfer of Rs, 300 from 
the personal account of Mr. Dinshaw, 
Director of the Equity Insurance Oo. to open 
an account in the name of the Equity 
Insurance Co. The writer is Mr. Dutto who 
signs himself as General Secretary of 
the Equity Insurance Co., andthe power 
to appoint a Secretary as well as every one 
else on the staff was by the articles of 
association in the hands of the Dinshaw 
Trust Co., that is to say, inthe hands of 
Mr. Dinshaw himself. Exhibit 4 is a letter 
by Mr. Dinshaw that Rs. 300 be transferred 
from his personal account as requested in 
Ex. 3. Exhibit9 isa letter again from 
Mr. Dutto marked strictly private and con- 
fidential asking for a cheque for Rs, 1,000 
tobe honoured andit is explained that 
the cheque isissued under the instructions 
of the Director, Mr. D. O. B. Dinshaw, and 
the Head Office Secretary of the addressee, 
Dinshaw Bankers, was mentioned as being 
aware ofthe facts. It was pointed out 
that this transaction is confidential. The 
Directors had really nothing todo with 
the management of the Insurance Oo. and 
though Mr. Dinshaw isreferred toas a 
Director, this transaction was a purely 
private oneorone which was on behalf 
of the Dinshaw Trust Co. which was really 
Mr. Dinshaw himself. By July 6, 1934, 
as isshown by Ex,11, the overdraft on 
this account was Ks, 6,06914-6. To this 
letter of Dinshaw Bankers for payment the 
answer was a request for honouring cheques 
for Rs. 150 more. It does not appear that 
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the defendant company had any difficulty 
in increasing this overdraft till June 24, 
1935, when by Ex, 17 Dinshaw Bankers 
asked for the overdraft to be paid, 

The learned Judge found that the loan 
taken by Mr. Dutto was not a loan raised 
by the Equity Insurance Oo. and with 
this wefully agree. He claimed to have 
no authority from the company or even 
rom the Directors to raise a loan and he 
did not even ask for a loan but merely 
wrote cheques irrespective of the amount 
in the current account of the defendant 
company, In opening the account he re- 
ferred to Mr. Dinshaw asa Director but 
he also had some private conversation 
with the Secretary of Dinshaw Bankers—a 
company managed by Mr. Dinshaw just 
as was the Equity Insurance Oo. There 
was that confidential letter Ex. 9 which 
refers once more to instructions of Mr, 
Dinshaw as Director but Mr. Dinshaw 
would cbviously have been acting at most 
as the managing agent. The Secretary of 
Dinshaw Bankers was Ramnath Dave 
represented as share-holder in the Equity 
Insurance Oo. just as Mr. Dutto was. 
The way in which the plaintiff company 
managed by Mr. Dinshaw was allowing 
the overdraft to grow, without taking prac- 
tically any steps about it, is notan action 
which we would have expected the plaintiff 
company totake had it been acting in- 
dependently and in the interest ofits de- 
positors and share-holders. We think that 
the plaintiff company as represented by 
the persons who managed it. namely Mr. 
Dinshaw and those working under him, were 
perfectly well aware of the fact that Mr, 
Dutto, though he called himself a general 
agent, was not inthis account about the 
overdraft in any way representing the 
Directors but only Mr. Dinshaw the manag- 
ing agent insofar ashe represented any 
one at all. We agree, therefore that this 
overdraft ‘was not an overdraft taken by 
the company. 

The learned Zivil Judge, however, then 
considered the question whether nevertheless 
the company was liable to repay this money, 
He relied on T. R. Pratt Ltd. v., E.D. 
Sassoon Ltd, (A. I. R. 1936 Bom. 62) (1) where 
it was held that the agents had borrowed 
money ultra vires forthe benefit of the 
principal and it had been used for the 
legitimate business of the company and 
though the borrowing was not authorised the 
company could not repudiate its liability 


(1) A IR 1936 Bom, 62; 161 Ind. Oas, 126; 37 
bom. L R 978: 8 R B317; 60 B 336, 
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to repay the money, Applying the same 
principle to thefacts of the present case 
the learned Civil Judge held that the 
money had been borrowed by Dutto, 
Secretary of thedefendant company, withe 
out previous authority, from the plaintiff 
and asthe money had been applied to 
carry on the legitimate business of the 
defendant company there was no reason 
why the defendant company which had 
had the benefit of the loan should not 
repay it. 

This Bombay case involved three come 
panies T. R. Pratt, Ltd. in liquidation, 
M, T. Ltd. and Sassoon & Co, Ltd. Pratt 
Ltd. were a motor business and were 
financed by M. T. Ltd. who were financed 
by Sassoon. There was ultra vires borrows 
ing by the Directors of Pratt from M. T. 
Ltd. but the borrowing was bona fide and 
was necessary for the business of Pratt 
Ltd. Kania, J. stated that the money had 
been borrowed and used for the benefit 
of the principal, either in paying its 
debts or forits legitimate business, and, 
therefore, the company could not repudiate 
its liability to repay on the ground that 
the agents had no authority from the 
company to borrow. The learned Judge 
referred to certain English casese. g. 
Troup’s case ((1860) 29 Beav 353) (2) where 
it was held that when the directors of a 
company have uo power to borrow, a 
person lending money to the company 
cannot enforce payment of it against the 
company unless it had been bona fide 
applied for the purposes of the company. 
In Hoare’s case ((1861) 30 Beav 225) (3) too 
it was held that money borrowed for the 
company and bona fide applied for its 
benefit could be recovered from the come 
pany although the directors had no borrow- 
ing powers, 

In Dehra Dun Mussoorie Electric Tram- 
way Co. Ltd. v.Jagmandar Das (A, I.R. 
1932 All. 141) (4) it was held that the 
managing agent was not given unrestricted 
power of borrowing money on behalf of 
the company but there was no prohibition 
from incurring a temporary loan in an 
emergency for protecting the interest of 
the company. 

We quote this decision because it draws 
a distinction between borrowing which 
was necessary for the company and borrowe- 
ing which was not. 

(2) (1860) 29 Beav, 353; 7 Jur. (N s) 901; 9 W R 878; 
131 R R612. 


(3) (1861) 30 Beav. 225; 132 E R248, . 
(4) A I R 1932 All,141; 184 Ind, Cas. 244; Ind, 
Rul, (1931) All, 820; (1931) A L J 1038; 53 A 1009, 
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If we apply tothe present case the 
principle enunciated in T, R. Pratt v. E. D. 
Sassoon Ltd, (1) and other cases can we 
say that it willreally apply ? An examina- 
tion of the ledgers of the company show 
that considerable amounts were received 
in cash on behalf of the company by the 
managing agent, that is to say, by Mr. 
‘Dinshaw himself which he never deposited 
in any Bank for the benefit of the company 
except such deposits as appear in this 
current account with Dinshaw Bankers. 
This account started with a deposit of 
Rs, 300 from a personal account of his. 
‘It was fed by odd cheques and occasionally 
by smallsums incash. It is not shown 
-to us that it was in any way necessary 
forthe company to run up an overdraft, 
-that is to say the money received by the 
managing agent, Mr. Dinshaw, according to 
the accounts was much greater than this 
debit balance of Rs. 15,000 odd. His 
system in so faraswe areable to trace 
it was to take practically every sum which 
came inforthe company and to debit 
to the company in this current account 
all payments which had to be made to 
the staff and other people in order that 
‘more money might come in from people 
paying premia, these premia apparently 
passing straight into the pocket of Mr. 
Dinshaw. Atthis time the company had 
not received a Certificate under s. 103 
of the Indian Companies Act which entitled 
it to Commence business for that was 
only issued on November 1, 1935, This 
being an insurance company it also could 
not begin business until it had paid in an 
amount of Rs. 22,000 as security. In the 
ledger there is an entry which purports 
to have been a deposit of Govt. paper of 
the face value of Rs. 25,000 which was 
shown as withdrawn on December 31, 
1934, the date of audit. Apparently this 
is a fictitious entry. Untilthe date of 
that certificate the company could not 
Commence aDy business nor exercise any 
borrowing powers’ under s. 103 of the 
Indian Companies Act although it could 
offer for subscription or allotment of any 
shares and debentures and presumably 
keep as much staff as was necessary for the 
business of the company which under the 
provisions of s. 103 of the Indian Companies 
Act, could be considered as legitimate. 
The position, therefore, isthat the company 
at that time was not entitled to borrow 
money or to do business: that Mr, Dinshaw 
asthe. managing agent knew of this proe 
hibition nevertheless he did business which 


EQUITY INSURANOE OO, V, MESSRS. DINSHAW & 00, (OUDH) 


18610 


purported to be on behalf ofthe Equity 
Insurance Oo., but which in reality was 
merely the method which he adopted to put 
in his pocket money which should have been 
credited to the company and which, accorde 
ing to the ledgers, was sufficient to make it 
unnecessary to incur any overdraft in the 
Bank at all. We fail to see anything bona 
fide in this transaction and this differentiates 
it from T. R. Prait v. E. D. Sassoon Ltd. 
(1), and other cases. Outwardly the money 
was spent for the benefit of the company 
in that it met expenses which were neces- 
sary to carry on insurance business which, 
however, the company was then not compe- 
tent to perform and to meet certain expendi- 
ture which was not forbidden by s. 103 of 
the Companies Act. In fact, however, it was 
merely an attempt to make the company pay 
the necessary expenditure in order that 
Mr. Dinshaw might be ableto lay his hands 
on sums which were paid in by persons who 
took out insurance policies. We do not 
think thatin a case like the present one to 
attempt to saddle a company with liabilities 
to obtain an income which does not go to 
the company at all but of which the company 
is deprived can be said to be for the benefit 
of the company. We cannot be in any 
doubt as to the fact that Dinshaw Bankers 
which were managed by Mr, Dinshaw were 
giving the money of its depositors into this 
current account which stood in the name of 
the Equity Insurance Oo., which had been 
opened with Rs. 300 from Mr. Dinshaw’s 
personal account and which was operated 
by a so-called general secretary of the 
Insurance Co., who, as the correspondence 
show, was acting all the time entirely at 
the bidding of Mr. Dinshaw himself. This 
current account was the means to defraud 
the Equity Insurance Oo,, and not a neces- 
sary, even if ultra vires, borrowing of money 
made bona fide to safeguard the interest of 
the Insurance Co. On the facts, therefore, 
we feel we must distinguish between this 
and T. R. Pratt v, E. D, Sassoon Lid. (1), 
and other cases embodying the principle 
there stated as the unauthorised borrowing 
in those cases was bona fide and necessary 
for the company while here it was merely 
saddling thecompany with liabilities with- 
out any corresponding benefit, 


In the circumstances we find that the 
defendant is not liable for this sum and we, 
therefore, allow the appeal and dismiss the 
suit with costs in both Courts. l 


De. Appeal allowed, 
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BOMBAY HIGH COURT 
Full Bench 
Suit No. 1056 of 1939 
September 27, 1939 
Bravmont, O. J., BRoomFraup AND KANTA, JJ. 
Sır BYRAMJEE JEEJEEBHOY— 
PLAINTIFF 


versus 
PROVINOE or BOMBAY AND oTHERs— 


DEFENDANTS 

Bombay Finance Act (II of 1932), Part 6, as. 24, 
22—Part 6, if ultra vires—Urban immovable 
property tag, tf ultra vires—“ Municipality ’, mean- 
ang of —Munictpal Commissioner, if can be ordered 
to collect urban immovable property tax—Word 
“ levy ` in 8. 22, meaning explained—Government 
of India Act, 1935, (25 & 26 Geo. V, Ch. 42), 3. 226 
—Constructton of Act—Legislative practice in Eng- 
land and India, tf can be looked into—S, 226, if 
applies when queation is whether there is any valid 
revenue. 

The urban immovable property tax levied by 
S. 22, Bom. Finance Act forming part of Part 6, 
Bom, Finance Act is nob a taxon income or on 
capital value of lands and buildings. Oonsequent- 
ly Part 6, Bom, Finance Act, 1932, is not ultra 
vires the Prov. Govt., and the urban immovable 
property tax is a valid tax. [p. 821, ool. 1.) 

Per Kania, J.—Under s. 24, when applied to 
Bombay itself, “ Municipality " must mean and is 
intended to mean the appropriate Municipal autho- 
rities. [p. 828, col. 1.] 

Per Kanta, J.—It is not ultra vires the Provincial 
Legislature to order the Municipal Commissioner to 
collect the urban immovable property tax. If a 
power to impose the tax is conceded, power to collect 
the same is necessarily implied. The Provincial 
Legislature within the province being supreme there 
is no reason why it should not appoint or name 
any person or Corporation to collect the tax. This 
can be done without amending the Municipal Act. 
ibid. ; 

i Pen Kania, J.—The word “ levy * in s. 24 of the 
Bom. Finance Act must be construed as meaning 
“take necessary steps to collect.” ([zbid,] 

Before s. 226, Govt. of India Act can apply the 
Court must determine that the tax whichis chal- 
lenged is legal; if it isnot, its imposition does not 
concern revenue, but isa nullity. On a plain read- 
ing of s.226 it is clear that itcan have no ap- 
plication when the question is whether there ig any 
valid revenue. If the Finance Act IV of 19390f the 
Province of Bombay is ultra vires, the section cannot 
be a bar to a suit for declaration that it is ultra 
vires. If the levying of thetax is not ultra vires, 
the rest of the provisions relating tothe collection 
can be viewed in two ways. If those provisions 
themselves are ultra vires the Provincial Legislature, 
s. 226, Constitution Act, does not bar a suit 
to question that. But where though the legislation 
is not ultra vires necessary steps, which are con- 
ditions precedent, have not been taken to collect 
the tax, s. 226 bars a suit to question that, 
[p. 817, col. 2; p. 823, col. 1.) 

In construing the Govt, of India Act, 1935, the 
Oourt is entitled to look to the legislative practice 
prevailing in England and in India at the time 
when it was passed. fp 820, col, 2.] 


Sir Chimanlal Setalvad, Sir Jamshedji 
Kanga and Mr. N. P. Engineer, for the 
Plaintiff, 


186—103 & 104 


SIR BYRAMJRE V, PROVINCE OF BOMBAY (BOM) 


817 


Messrs. M. C. Setalvad (Advocate-General), 
F. J. Coliman, B. J. Desai, M. C. Chagla, 
and G. N. Joshi and F. J. Coltman and 
B. J. Desai, for Defendants Nos, 1,2 and 
3 respectively. 


Beaumont, C. J.—The plaintiff in this 
suit is the owner of certain immovable 
properties in the City of Bombay, and he 
seeks a declaration that Part 6, Bom. 
Finance Act of 1932, incorporated therein 
by the Bom. Finance (Amendment) Act, 
1939, is ultra vires of the Bombay Provin- 
cial Legislature, and a declaration that the 
urban immovable property tax purporting 
to be levied by s. 22, forming part of the 
said Part 6, Bom, Finance Act, 1932, is 
illegal and invalid. He also asks for further 
declarations that the notices served on the 
plaintiff by the Bombay Municipality under 
s. 202, City of Bom. Municipal Act, under 
powers purporting to be conferred by the 
impugned Act are invalid so far as they 
relate to the urban immovable property 
tax, and other consequential relief. 


The first point taken by Govt, is that 
this Court has no jurisdiction to hear the 
suit by reason of s. 226, Govt. of India Act, 
1935, which provides that no High Court 
shall have any original jurisdiction in any 
matter concerning the revenue. Why a 
High Oourt should be debarred from exer- 
cising jurisdiction which a Subordinate 
Judge could exercise, I donot know : but 
we have to take the Act as we find it. 
Before the section can apply however we 
must determine that the tax which is chal- 
lenged is legal; if it is not, its imposition 
does not concern revenue, but ig a nullity : 
To refuse jurisdiction to try this question 
would involve dismissing the case against 
the plaintiff without hearing him. This 
Point .was not seriously contested by the 
AdvocatesGaneral, 

The material provisions of Part 6, Bom, 
Finance Act, 1932, which were added by 
the Bom. Finance Act, 1939, are as follows: 
Section 20, directs that Part 6 of the Act 
extends to the City of Bombay and the other 
places therein mentioned. Section 21, de- 
fines ‘annual letting value” in the City of 
Bombay as meaning the rateable value of 
buildings or lands as determined in accord- 
ance with the provisions of the City of Bom. 
Municipal Act, 1&8, Section 22, is the 
charging section and provides that there 
shall be levied and paid tothe Pro, Govt. 
a tax on buildings and lands thereinafter 
called the “Urban Immovable Property 
Tax” at ten per cent. of the annual letting 
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“value of such buildings or lands. Then 
there is a proviso that the tax shall be 
levied and paidto the Pro. Govt. at the 
rate of five per cent. of the annual letting 
value in the City of Bombay on the build- 
ings and lands the annual letting value of 
which does not exceed Rs. 2,000. Subse- 
quently, by a notification under £. 29 of 
the Act, lands and buildings the annual 
letting value of which does not exceed 
Rs. 500 were exempted from the tax. Sec- 
tion 23, exempts from the tax certain 
buildings and lands not material to specify. 
Section 24, provides that the said tax shall 
be levied and collected in the arreas within 
the limits of a municipality by the munici- 
pality concerned, and thatthe levy and col- 
lection of the tax shall be made in any area 
within the limits of the municipality in 
the same mannerin which the property 
tax is levied and collected in the said area. 

Section 26, directs that the tax shall be 
leviable primarily on the actual occupier of 
the buildings or lands upon which the said 
tax is assessed, if he isthe owner of the 
buildings or lands, or holds them cn a build- 
ing or other lease granted by or on behalf 
of Govt. oron a building or other lease 
from any person or jocal authority, and in 
other cases the tax shall primarily be levi- 
able if the property be let, on the lessor, 
if the property be sublet, upon the superior 
lessor; and ifthe property be unlet, upon the 
person in whom the right to let vests. The 
effect of this section appears to be to charge 
the tax upon the owner. Section 27, pros 
vides that where any building or land 
assessed to the tax has been vacant and 
unproductive of rent for any pericd of 
not less than sixty consecutive days, or 
has been wholly or in great part demolish- 
ed or destroyed by fire or otherwise dep- 
rived cf value, the municipality concerned 
shall remit or refund such portion of the 
tax as may be prescribed by rules. Sece 
tion 29, enables the Pro. Govt. to make 
rules for carrying out the purposes of the 
Act, 

By an amending Act, XVII of 1939, called 
the Bom. Finance (Second Amendment) 
Act, 1939 the urban immovable property 
tax was made a first charge upon the build- 
ing or land affected thereby and upon the 
movable property, if any, found within or 
upon such building or land belonging to the 
person liable to pay such tax. By the City 
of Bom, Municipal Act, 188%, it is provided 
in 5,139, that property taxes may be im- 
posed for the purposes of the Act. Bec- 
tion 140, provides that the property taxes 
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shall consist of a water-tax,a halalkhor-tax 
and a general tax which latter tax is tc 
be of not less than eight and not more 
than 17 per cent. of the rateable value ol 
buildings and lands in the city. Section 194 
provides : 

“In order to fix the rateable value of any building 
or land assessable to a property tax, there shall be 
deducted from the amount of the annual rent fo) 
which such land or building might reasonably be 
expected to let from year to year a sum equal tc 
ten per centum of the said annual rent, and the saic 
deduction shall be in lieu of all allowance for re 
pairs or on any other account whatever.” 

Section 212 provides that the property 
tax shall be a first charge upon the building 
or land subject thereto. The question which 
arivesin this suit is whether the impositior 
of the urban immovable property tax, whick 
I will hereinafter refer to as “the impugnec 
tax” was within the legislative powers o: 
the Bom. Pro, Govt. under the Govt, o: 
India Act, 1935. By s. 99 (1) of the Act 
the Federal Legislature was given powel 
to make laws for the whcle or any pari 
of British India or any Federated State, anc 
a Provincial Legislature was given power Li 
make laws for the Province or for anj 
part thereof. Section 100, is in these 
terms: 

“(1) Notwithstanding anything in the two nex 
eucceeding sub-sections, the Federal Legislature ha: 
and a Provincial Legislature has not, power to maki 
laws with respect to any of the matters enumeratec 
in List I in Sch. VII, to this Act (hereinafte: 
called the ‘Federal Legielative List.’) 

(2) Notwithstanding anything in the next suc 
ceeding sub-section, the Federal Legislature, anc 
subject to the preceding sub-section, a Provincia 
Legislature also have power to make laws with respec 
to any of the matters enumerated in List III in thi 
said Schedule (hereinafter called the ‘Concurren 
Legislative List.’) 

(3) Subjectto the two preceding sub-sections th 
Provincial Legislature has, and the Federal Lagie 
lature bas not, powerto make laws for a Province 
or any part thereof with respect to any of the mat 
tera enumerated in List II of the said Schedul 
(hereinafter called the ‘Provincial Legislative List.” 

(4) The Federal Legislature has power to mak 
laws with respect to matters enumerated in thi 
Provincial Legislative List except for a Province o: 
any part thereof.” : 

it has to be noticed in passing that by 
s. 316 of the Act the powers conferred or 
the Federal Legislature are at present exer 
visable by the Indian Legislature, List Ic 
Sch. VII, which comprises the matter 
within the legislative authority of the Indiar 
Legislature, includes [tem No. 94 “taxes ol 
income other than agricultural income, 
and Item No. 55 “taxes on the capita 
value of the assets, exclusive of agricultura 
land, of individuals and companies; taxe 
on the capital of companies.” List I 
which comprises matters within the legisla 
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tive authority of a Provincial Govt. includes 
Item No. 41 “taxes on agricultural income,” 
and Item No. 42 “taxes on lands and 
buildings, hearths and windows.” The 
impugned tax may falleither: (1) within 
Item No. 42 of the Provincial List and not 
within the Federal List, or (2) within 
Item No. 54 or Item No. 55 of the Federal 
List and not within the Provincial List, or 
(3) it may fall within both the Lists, 

In my opinion there can be no doubt 
that the impugned tax isa tax on lands 
and buildings, and fails within Item No. 42 
of the Provincial List, unless it is excluded 
by reason of its falling within. the Federal 
List. I alsa feel no doubs whatever that 
if the impugned tax falls within either 
Item Nos, 54 or 55 of the Federal List, and 
also within Item No, 42 of the Provincial 
List, the powers of the Indian Legislature 
must prevail to the exclusion of the powers 
of the Provincial Govt. Item No. 54 of 
the Federal List embraces “taxes on 
income,’ and in my opinion all the items 
In the Provincial List must be so con- 
Strued as to exclude taxes on income. 
Some reliance was placed by the Advocate- 
General on behalf of the Provincial Govt. 
On the recent decision of the Federal Court 
in the Excise case, In the matter of the 
Central Provinces and Berar Sales of Motor 
Spirit Lubricants Taxation Act, 1938 
(1). The Court there had to decide 
whether a tax on the sale of motor spirits 
was a tax on the sale of goods within Item 
No. 48 of the Provincial List, ora duty 
of excise within Item No. 45 of the Federal 
List. The Court held that although the tax 
would have come within the general words 
“duties of excise” if not restricted by the 
context, nevertheless it could not have been 
intended that the tax on sales included in 
the Provincial List should have no effect, 
and in order to reconcile the two Lists 
the Court gave amore restricted meaning 
to “duties of excise” than that which the 
words would have borne unaided by con- 
text. The Court adoptéd the principle, 
which has been laid down in many cases 
in the Privy Council in relation to the 
construction of the British North America 
Act, 1867, that the Court must, if possible, 
reconcile conflicting items in the Central 
and Provincial Lists before falling back 
upon the non-obstante clause in s, 100, 
Govt, of India Act, and in applying that 


(1) A IR 1939 FO 1; 180 Ind Cas. 161; (1939) 
M WN 25; 49 LW 36; 5B R 405(2); 11 RF Ó 
l; 20 P L T 197; 1937 O L R 144; 48 OW NIR 
0; (1939) F O R 18; (1939) Kar. (F 0) 6 (F O), 
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principle the Court restricted the general 
words of the Federal List so as not to. 
nullify a particular power contained in 
the Provincial List. But in the present 
Case tLe more general words are to be found 
in the Provincial List. There are many 
taxes on lands and buildings which do not 
involve a tax on income, e. g., taxes on area, 
or floor space, or frontage, or occupation, 
and in my.opinion to cut down the 
meaning of such clear words as “taxes on 
income” by reference to the Provincial 
List should be to disregard altogether the 
plain intention of the Legislature as showa 
in s. 100. 

The real question in this case is whether 
the impugned tax is a tax on income 
Within Item No, 54 of the Federal List, or 
a tax on the capital value of the assets 
of the plaintiff within Item No. 55. The 
Privy Oouacil and the Federal Court have 
laid down that in considering a question 
of this character the OUourt must have 
regard to the pith and substance of the 
tax which is attacked and not merely to the 
form in which it may have been imposed. 
It is argued on behalf of the plaintiff that 
the impugned tax is in substance a tax 
on income and reliance is placed on the 
fact that to some extent the tax is graded 
by a reference to the annual value of the 
property charged and that an allowance 
may be made by rules in respect of 
Vacant properties, matters which suggest 
that it is really payable out of income. It 
is contended further that the basis of the 
tax is the same as the basis on which 
income-tax from property is imposed by 
ss. 6 and 9, Income Tax Act. By s. 9, 
income-tax is payable by an assessee in 
respect of the bona fide annual value 
of property consisting of any buildings 
or lands appurtenant thereto of waich he 
is the owner, other than such portions 
of such property as he may occupy for 
the purposes of his business, subject to 
allowances in respect of repairs, insurance 
premia, interest on mortgages, payments 
on account of land revenue, collection 
charges and vacanies. Emphasis is laid 
on the fact that the tax is based on 
annual value and not on actual income, 
although the Advocate-General contends 
that having regard to the allowances 
authorized the intention of the Legislature 
is really to get at the actual jncome. 
Reliance is also placed by the plaintiff on 
authorities relating to income-tax charged 
on lands and buildings under sen. A, Eng- 
lish Income Tax Act. In London County 
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Council v. Attorney-General (2), the 
question arose whether tax paid on the 
rents and profits of land under Sch. A was 
properly speaking incomesrtax, The trial 
Court held that it was not, since it was based 
on the estimated value of the property, and 
not onincome. In dealing with this ques- 
tion Lord Macnaghten in a passage from 
his speech, which isoften quoted, says this 
. 30"): 
Fineness: if I may be pardoned for saying so, 
isa tax on income. It is notmeant to be a tax on 
anything else. It is one tax, nota collection of taxes 
essentially distinct. There is no difference in kind 
between the duties of income-tax assessed under 
Sch. D and those asgessed under Sch. Aor any of 
the other schedules of charge. One man has fixed 
property, another lives by his wits; each contributes 
to the tax if his income is abovethe prescribed limit. 
The standard of assessment varies accordihg to the 


nature of the source from which taxable income is 
derived.” | | 

Lord Davey in his speech says this 
(p. 44*): 


“Tt is said that the tax imposed on property within 
Sch, A is not strictly an income-tax, because it is 
levied on the annual value of property and not on 
the profits received by the owner. That, no doubt, 
isso, and if one were writing a treatise on taxation 
it would be proper to refer to this distinction”: 
and later on he says (p. 45*): 

“The truth ie that the income-tax is intended to 
be a tax upon a person's income or annual profits, 
and although (for conceivable and ‘no doubt good 
reasons) it is imposed in respect of the annual value 
of land, that arrangementis but the means or machi- 
nery devised by the Legislature for getting at the 
profits.’® 

It is clear from that case, and from 
others in which it has been followed, that 
in a statute imposing incomertax, that is a 
tax on total income, the tax relating to land 
is nonetheless income-tax because it is 
assessed on the annual value of the land 
and not on the actualincome. But it does 
not follow from that proposition that’ every 
‘statute which charges a tax in relation to 
annual value of land is charging a tax on 
income. Prima facie, a tax on the annual 
value of land is not a tax on income, and 
recognition of that fact seems implicit in 
the decision of the House of Lords. 

The argument on behalf of the Provincial 
Govt. is that the impugned taxisnot a tax 
upon income. It is charged on land and 
buildings and is based on the estimated 
rent which the property would fetch Jess 
ten per cent. Such a value may bear very 
little relation to the actual income of the 
property. An allowance of ten per cent. 
for repairs may be an inadequate allow- 

(2) (1901) A O 26; 70 L JK B 77; 83 L T 605; 49 
W R 686; 17 T L R 131; 4 Tax Cas. 265; €5 J P 
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ance in thecaseof an old building; th 
property may be subject to mortgages thi 
interest on which absorbs the whole of th 
income; or it may be subjectto an onerow 
lease which produces less rent than th 
property could be let for at the time. It i 
argued that in imposing the impugned ta: 
the Legislature were not purporting o: 
desiring to tax income. They were impos 
ing a tax of ten per cent. on the rateabl 
Value upon the owner of particular land) 
and buildings. In construing the Govt. o 
India Act, 1935, the Oourt is entitled ti 
look to the legislative practice prevailing ir 
England and in India at the time when i: 
was passed. On this principle the Oour 
can clearly look at the provisions of the 
English and Indian Income Tax Acts, anc 
the Court may alsohave regard to the fact 
to which the Advocate-General has callec 
our attention, that taxes on lands and 
buildings imposed primarily upon the 
owner and made a charge upon the lands 
and buildings concerned have been for 
many years a well-recognized form of 
taxation in India in municipal affairs. In 
this connexion we were referred to the 
Bom. Municipal Act of 1888, the 
Bom. Municipal Boroughs Act of 1925, 
the Mad. Act IV of 1919, the Oal 
Municipal Act of 1923, the United Pro- 
vinces Act of 1916, the Oentral Provinces 
Act of 1922, the Punjab Act III of 1911, 
the Bihar and Orissa Act VII of 1922 and 
the Karachi Municipal Act of 1933, in all 
of which a tax of this nature was authorised 
by the Provincial Govt. though admittedly 
with the consent of the Governor-General. 
It is argued that the Legislature must have 
intended to enable Provincial Govts. to 
Continue to Impose taxes of this nature 
when they included lands and buildings in 
Item No, 42,and that, although existing taxes 
may besaved by s. 143, Govt. of India 
Act, municipalities in India will have to 
devise for the future some fresh system of 
raising revenue for municipal purposes if 
Provincial Govts. cannot confer upon them 
the right to levy a tax on lands and build- 
ings of the nature of the impugned tax. ` 

The question to be determined comes 
back to the short one, whether the impugn- 
ed tax is a tax on inccme. Iam of opinion 
that itis not. The charging s. 22 imposes 
the tax on-lands and buildings, and not on 
income, and the basis of the tax is annual 
value. Thisis an arbitrary basis which 
might be applied as well for ascertaining 
capital value, as for ascertaining income, 


The“fact that some concession is allowed to 
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the small owner, a concession which may be 
based as much on political, as on economic 
considerations and that an allowance 
may be made where the property is shown 
to produce no income, a fact which may be 
taken to show that the estimated value was 
found to be erroneous, cannot alter the 
Dature of the tax. 


If the tax is not a tax on income the 
further question remains whether it is tax 
on the capital value of the assets of the 
plaintiff within Item No. 55. The Advocate- 
General submits that Item No. 55 is 
directed only to ataxon the whole of the 
assets other than agricultural land of 
individuals and companies, and that it is 
directed to what is known as a capital levy. 
An analysis of the language employed in 
Items Nos.: 54 and 55 respectively 
affords scope for this argument but whether 
the contention be sound or not, in my 
opinion, it is impossible to ssy that this 
tax, although it is a tax on lands and build- 
ings, isa tax on the capital value of the 
lands and buildings, It is imposed without 
any relation to the capital value except so 
far as such value can be ascertained by 
reference to rateable value. For the 
foregoing reasons I am of opinion that 
Part 6, Bom. Finance Act, 1932, is not 
ultra vires the Provincial Govt, and that 
the urban immovable property tax is a 
valid tax. If that be so, it seems to me 
that the question whether the tax can be 
raised by the municipal authorities in 
manner provided is a matter concerning 
the revenue and that the jurisdiction of 
this Court to determine the question is 
barred by 6, 226,Govt. of India Act, 1935. 
I therefore express no opinion upon that 
question. 


Broomfield, J.—I have had the advant- 
age of reading the judgment of the learned 
Chief Justice, with which with respect I 
agree, and I shall content myself with a 
few observations on the most important 
issue in the case, namely whether the 
irban immovable property tax is a tax on 
ncome. Relying on a dictum of Lord 
Macmillan in Croft v. Dunphy (8) at p. 165, 
“When a power is conferred to legislate 
m a particular topic it is important, in 
letermining the scope of the power, to have 
regard to what is ordinarily treated as 
mmbraced within that topic in legislative 


(3) (1933) A 0O 156 (165); 143 Ind, Oas. 91; AIR 
933 P O 16; 102 LJ P O 6; 148 L T 62; 48 T L R 652: 
3 Li. L Rep 435; 18 Asp. M O 370; (1933) A LJ 
284; 837 L W 528; Ind, Rul. (1933) P O 118 (P O). 
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practice and particularly in the legislative 
practice of the State which has conferred 
the power") both sides have tried to support 
their arguments by reference to Taxing 
Acts in England and India. So far as 
legislative practice suggests an inference 
either way it seem to me to bein favour of 
the validity of the tax. In England income 
tax in respect of lands and buildings is 
assessed on the basis of a rack-rent or 
“what the property is worth in the way of 
rent,” which is substantially the same as 
annual letting value, the basis of the ime 
pugned tax. Indian Income Tax Acts have 
followed the English practice, But London 
County Council v. AttorneyeGeneral (2) 
shows that this tax on lands and buildings 
was not at first regarded by the Courts as 
properly speaking a tax on income at all; 
and the effect of the decision of the House 
of Lords in that case seems to be, not that 
it is a tax on income, but that it is an 
incomesrtax within the meaning of the 
Income Tax Acts. Incomestax as Lord 
Macnaghten said, is one tax, not acollection 
of taxes, and there is no difference in kind 
between the duties of :incomestax assessed 
under the various Schedules. It may well 
be doubted however whether the Sch. A 
fax on lands and buildings would have 
been regarded as a tax on income if 
imposed by a separate enactment not being 
an Income Tax Act, in Rex v. Special Come 
missioners of Income-tax: Essex, Hx parte 
Hall (4) Kennedy, L. J. said (p. 441), 

“An assessment upon ‘annual value’ may for cer- 
tain purposes, be treated, in applying the Income Tax 
Acts, as an equivalent for an assessment upon 
‘gains and profits’; but they are not simply 
synonymous or interchangeable expressions.” 

As regards the various municipal taxes 
in India (taxes on lands and buildings 
based on annual value) they might have 
been important, if it could have been said 
either that they are taxes on income or 
that they are not. But we cannot say that 
they are or are not taxes on income without 
begging the very question which we have 
to decide. Other points to be noted in cons 
nexion with these taxes are,thatthe Acts 
by which they were imposed were all passed 
ata time when the Provincial Legislatures 
were empowered fo impose taxes on 
income; that they all received the assent of 
the Governor-General; and that, under the 
present constitution, their operation is saved 
by s. 143 (2), Govt. of India Aci. The main 
ground on which it is sought to be shown 
that the impugned tax is a tax on income is 

(4) (1911) 2 K B 434 (444); 60 L J K B 1035; 104 L T 
764; 27 T LR 466 
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that it is assessed on the same basis as 
incomestax, that is on annual value or the 
amount at which the property may 
reasonably be expected to Jet. But the 
mode of assessment does not determine the 
character of atax. Annual value may be 
the basis of assessment of income-tax. It 
may also be the basis of assessment of a tax 
on Capital, e.g. in the case of succession 
to land under the Succession Duties Act in 
England: In re Elwes (5) or again it may 
be the basis of assessment of rates such as 
the ordinary municipal rates in England, 
which are neither taxes on income nor 
taxes on property, but a personal charge 
on the occupier. Clearly, it is impossible 
to say that the employment of annual 


value as the measure of the impugned tax’ 


is any indication that it is a tax on income. 

We have to discover what is the “essential 
character” of the tax, what it is “in pith 
and substance,” apart from the mere 
machinery by which it is assessed, and 
we are to look mainly at the charging 
Sections of the Act for this purpose. But 
neither in the charging sections nor in 
any other part can I find any clear evi- 
dence that it is intended to be or is in effect, 
atax upon income. By reason of the fact 
tbat the provisions of the Bom. Municipal 
Act are made applicable, there is a deduc- 
tion of ten per cent. from the annual 
letting value “in lieu of all allowance for 
repairs or on any other account whatever,” 
aud some remission is allowed in the case 
of vacancies. The Act itself provides that 
the rate of tax is five per cent. instead of 
ten per cent. in the caso of properties the 
annual letting value of which does not 
exceed Rs. 2,000. By a notification under 
B. 29 the tax is remitted entirely where the 
annua) jetting value is less than Rs, 500, 
But these allowances and concessions, 
Which may be explained by a desire to 
temper the wind to the shorn Jamb, are 
really matters affecting the rate rather 
than the subjectematter of the tax. On 
the other hand the omission from the Act 
of any allowance for such outgoings as 
Interest on mortgages (provided for by 
s. 9, Income Tax Act) is difficult to explain 
except on the footing that the basis of the 
tax is something not dependent on the 
Income of the assessee. 

It seems to me to be a matter of cardinal 


importance in this case that annual value 
even when used for the purposes of Income 


(5) (1858) 28 L J Ex. 46; 3H & N 719; 4 Jur. (Ng) 
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Tax Acts, is not a measure of the actual 
rent or income but an arbitrary figure. 
That this is so is pointed out bv Lord 
Davey in London County Council v. Attorney- 
General (2) and Buckley, L. J. in Rex v, 
Special Commissioners of Income-tax 
Essex; Ex parte Hall (4) described annual 
value as “but an hypothetical sum arrived 
atin a certain manner,” If annual value 
18 not equivalent to actual rent or income, 
why should it not be used as the basis of 
assessment of a tax on lands and buildings? 
It isin fact used as I have said for the 
purpose of assessing some taxes which 
are not taxes on income. We have to 
start with the position that the Provincial 
Govt. under Item No. 42 of the Provincial 
List has power to impose taxes on lands 
and buildings. (The very full and learned 
argument we have had upon the case has 
failed to reveal any reasons, historical or 
other, for supposing that the addition of 
the words “hearths and windows” in Item 
No, 42 has any bearing on the scope 
of the power conferred.) Power to impose 
taxes on lands and buildings means, of 
course, power to impose taxes on persons, 
owners or occupiers as the case may he, 
jn respect of these properties, No limit is 
prescribed as to the amount of the tax 
which may be imposed and as to the 
character of the tax or method of assess- 
ment the only restrictions, or the only- 
ones which concern us at any rate, are 
that the Provincial Legislature cannot tax 
income or capital value, by reason of [tems 
Nos. 54 and 55 in the Central List. 

Suppose a tax were imposed of X rupees 
on every. house in Bombay, payable by the 
owner. That would be a crude and un- 
equal impost, but perfectly legal. It would 
be more equitable, but still I imagine per- 
fectly legal, if the tax were graded accords 
ing to the size of the building, the number 
of storeys or rooms, or according to the 
extent of frontage on important streets, 
or according to the costs of construction. 
Why should it not be permissible to goa 
little further in the direction of making the 
amount of the tax correspond to the 
importance and value of the properties, 
by employing the standard basis of assess- 
ment of municipal .property taxes? If 
annual value had been equivalent to income 
that would not be possible, for income 
may not be taxed by the Provincial Legis- 
lature. But when you speak of income 
being taxed within the meaning of Item 
No, 54 what has to be considered in my 
Opinion is actual income, and not the 
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hypothetical income arbitrarily adopted for 
income-tax purposes. 

it was rather faintly suggested that 
if the impugned tax is not a tax on 
income it must be a tax on capital and 
within the mischief of Item No. 55. What 
is meant by tke capital value of assets 
in that item is by no means Clear, and 
the argument threw little light on the matter. 
It may be that what is intended is a tax on 
the total value of assets in the nature of a 
capital levy. In any case the measure of 
the capital value of assets would appear 
to be the market price. That would obviously 
be affected by several factors, e. g., mort- 
gages and charges, of which the impugned 
tax takes no account. I donot see there- 
fore that Item No. 55 is of any more 
assistance to the plaintiff than Item No. 54. 
With the question whether the urban 
immovable property tax constitutes an unfair 
burden on the tax-payer we are, of course, 
no at all concerned. Looking at tne 
essential character of the tax from the 
legal point of view, I think it may be 
described as a tax on lands and buildings, 
imposed on the owners qua owners, and 
assessed by a somewhat arbitrary but not 
inequitable standard, which is not depen- 
dent either on the income of the assessees or 
on the eapital value of the properties. If 
s0, it is a valid tax. 

. Kanla, J.—The first defence raised in 
the written statement is that the suit 
is barred by s. 226, Govt. of India Act 
(hereafter described as the Constitution Act) 


of 1935. The section runs as follows: 

(1) Until otherwise provided by Act of the appro- 
priate Legislature, no High Court shall have any 
original jurisdiction in any matter concerning the 
revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and practice 
of the country or the law for the time being in force.” 


On a plain reading of the section it is clear 
that it can have no application when the 
question is whether there is any valid 
revenue. If the Finance Act IV of 1939 
of the Province of Bombay is utlra vires, 
the section cannot be a bar to this suit. This 
position is not seriously disputed by 
the learned Advozate-General. If the 
levying of the tax is not ultra vires, the 
rest of the provisions relating to the 
collection can be viewed in two ways: (1) 
Those provisions themselves are ultra vires 
the Provincial Legislature. In my opinion, 
s. 226, Constitution Act, does not bar a 
suit to question that. It stands on the 
same footing as the first contention. (2) 
Though the legislation is not ultra vires 
necessary steps, which are conditions prece- 
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dent, have’ not been taken to collect the 
tax. In my opinion s. 226 comes in the 
way of this contention. This discussion is 
in respect of the plaintiff's case against 
defendants Nos. 2 and 3 only, and I shall 
deal with it later on. 

The principal question is whether the 
Finance Act is ultra vires the Provincial 
Legislature. The relevant sections of the 
material Acts are set out in the judg- 
ment of the learned Chief Justice. It 
will be useful first to summarize the 
recognized rules of construction ofstatutes 
when the powers of the two Legislatures 
are different. It should also be noticed 
that in Canada the grouping is by classes 
of subjects generally described. As to how 
the question should be approached, in 
Citizens Insurance Co. of Canada v. Parsons 
(6), it is stated as follows fp. 109): 

“The first question to be decided ie, whether 
the Act impeached ..falla within any of the classes 
of subjects enumerated ins. 92, and assigned exclu- 
sively to the Legislatures of the provinces; for if it does 
not, it can be ofno validity, and no other question 
would then arise. It is only when an Act of the 
Provincial Legislature prima facie falls within one 
of these classes of subjects that the further questions 
arise vig., whether, notwithstanding this is so, the 
subject of the Act does not also fall within one of 
the enumerated classes of subjects in s. 91, and 
whether the power of the Provincial Legislature ig 
or is not thereby overborne.” 

In my opinion this only means that in the 
pregent case on looking at Item No. 42 of 
List II of Sch. VII, of the Constitution 
Act, whether, irrespective of any other 
items in the Lists in ths Schedules, the 
tax imposed by the Finance Act is included 
in the words used in Item No. 42. In this 
connection it is to be observed that the 
particular Act should receive a broad and 
liberal construction and that the Actis passed 
in exercise of the plenary powers of a 
sovereign Legislature, within its limits. The 
second rule stated in Attorney-General for 
Ontario v. Attornery-General for Canada (T), 
at p. 583 igthat waere there are two mutually 
exclusive jurisdictions the supposed con- 
flicting sections should be read together 
and the construction, if possible, should 
be modified if one or the other of the items 
to avoid a conflict. It is further stated in 
Croft v. Dunphy (3) at p. 165* that: 

“When a power is conferred to legislate on a 
particular topic it is important, in determining 
the scope of the power, to have regard to what 
is ordinarily treated as embraced within that 
topic in legislative practice and particularly in the 


sao (1881) 7A O 96 (109); 51 LJ P Oll; 45 L T 
1 


(7) (1912) A 0511 (583); 106 L T 916; BIL J PO 
210; 28 TL R 446. 
*Page of (1933) A. Om Ed.) 
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legislative practice of the State which has conferred 
the power." 


_ These observations show that in construe 
Ing the words used in the Constitution Act 
the powers of the Imperial Parliament 
which passed the Act and its practice 
have to be borne in mind in ascertaining 
the meaning of the words used in the 
Constitution Act. Obviously in construing 
the same Act the legislative practice and 
the meaning of expressions used in Acts 
prevailing in India should also be taken 
Into account. 


In In the matter of the Central Provinces 
and Berar Sales of Motor Spirit & Lubri- 
canis Taxation Act, 1938 (1) (generally 
described as the Excise case) decided by the 
Federal Court in India it was observed 
that the provisions of an Act like the 
Govt. of India Act, 1935 should not be cut 
down by a narrow and technical construce 
tion, but considering the magnitude of the 
subjects with which it purports to deal in 
a very few words, it should be given a 
large and liberal interpretation so that the 
Oentral Govt. toa great extent but within 
certain fixed limits, may be mistress in 
her own house, as the Provinces, to a great 
extent but again within certain fixed 
limits, are mistresses within theirs. In an 
enquiry whether an enactment is ultra 
vires the Court must ascertain the true 
nature and character of the challenged 
enactment, itspith and substance, and not 
the form alone which it may bave assumed 
under the handof the draftsman. When 
there is an absolute jurisdiction vested in 
a Legislature, the laws promulgated by it 
must take effect according to the proper 
construction of the language in which they 
are expressed. But where the law-making 
authority is of a limited or qualified 
character obviously it may be necessary 
to examine, with some strictness, the sube 
stance of the legislation, for the purpose of 
determining what it is that the Legislature 
is really doing. It is the duty of the Courts, 
however difficult it may be, to ascertain in 
what degree, and to what extent authority 
to deal with matters falling within these 
classes of subjects (mentioned in the Central 
and Provincial Lists) exists in each 
Legislature and to define, in the particular 
case before them, tke limits of their 
respective powers. It could not have been 
the intention that a conflict should exist: and 
in order to prevent such a result the two 
sections must be read together, and the 
language of one interpreted and where 
necessary modified by that of the other. 
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In that way, in wost cases, it may be found 
possible to arrive at a reasonable and 
practical construction of the language of the 
sections so as to reconcile the respective 
powers they contain and give effect to all 
of them. In the interpretation of a com- 
pletely self-governing constitution founded 
upon & written organic instrument (such as 
the Govt. of India Act of 1935) if the 
text is explicit, the text is conclusive, 
alike in what it directs and what it forbids, 
When the text is ambiguous, as for example, 
when the words establishing two mutually 
exclusive jurisdictions are wide enough to 
bring a particular power within either, 
recourse must be had to the context and the 
scheme of the Act. In Attorney-General for 
Canada v. Attorney-Ganeral for Ontario 
(8) it is stated as follows (p. 367): 


“Dominion legislation, even though it deals with 
Dominion property, may yet be so framed as to 
invade civil rights within the Province, or encroach 
upon the classes of subjecta which are reserved to 
Provincial competence. Itis notnecessary thatit 
should bea colourable device, or a pretence. Ifon 
the true view ofthe legislation it is found that in 
reality in pith and substance the legislation invades 
civil rights within the Province, or in respect of 
other clasees of subjects otherwise encroaches upon 
the provincial field, the legislation will be invalid.” 

In Galidgher v. Lynn (9) it was stated as 


follows (p, 870): 

“It is well-established that you are to look at the 
‘true nature and character of the legislation’...... sis 
‘the pithand substance of the legislation.’ Tf, on 
theview ofthe statuteas a whole, you find that 
the substance of the legislation is within the express 
powers, then it is not invalidated if incidentally it 
affects matters which are outside the authorized 
field. The legislation must not under the guise of 
dealing withone matter in fact encroach upon the 
forbidden field. Nor areyou to look only at the 
object of the legislator. An Act may have .a per- 
fectly lawful object, e. g., to promote the health of 
the inhabitants, but may seek to achieve that object 
by invalid methods, e.g., a direct prohibition of 
any trade with a foreign country. In other words, 
you may certainly consider the clauses of an Act 
to see whether they are passed ‘in respect of’ the 
forbidden subject.” 

Again in Attorney-General for Alberta 
v. Attorney-General for Canada (10) the 
fcllowing rule of consiruction was eme 
phasized (p. 130*): 

“A closely similar matter may also call for consi- 
deration, namely the object or purpoee of the Act 
in question...... It isnot competent either for the 
Dominion or a Province under the guise or the 
pretence, Orin the form of an exercise of its own 
powers, fo carry outan object which is beyond its 


(8) (1937) A 0 355 (367); 168 Ind. Oas. 316: AIR 
1937 PO 89; 106 L J P O 37; 156 L T 307; 81 S J 215: 
53 T LR 332; 9R P O 272(P 0). 

(9) (1937) A © 863 (870); 106 L J P O 161:157 LT 
374; 818 J 609; 53T L R 929; (1937) 3 All E R 598. 

(10) (1939) A O 117. 
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powers and a trespass on the exclusive powers of the 
otner. 

In Provincial Treasurer of Alberta vV. 
Kerr (11) the importance of the words in 
the taxing section was stressed in the follow- 
ing terms (p, 7204) : 

“The identification of the subject-matter of the 
tax is naturally to be found in the charging section 
of the statute, and it will only bein the case of 
some ambiguity in the terms ofthe charging 
section that recourse to other sections is proper 
or necessary.” 

On reading together Item No. 54 in List 
I and Item No. 41 in List II it is clear 
that under the Constitution Act, income 
however derived, is divided in two parts: 
(1) agricultural income; and (2) the rest. 
Agricultural income is defined in the 
Oonstitution Act by a reference to the 
Income Tax Act, s. 2 (1). In order to deters 
mine the character of the impugned tax 
we were asked to note the points of similari- 
ty between the impugned tax and income- 
tax. First, both are direct taxes. Under 
both, the owneris liable. Even when 
provision is made for the recovery of the 
property tax from the occupier the ultimate 
liability of the owner is emphasized and 
aright toreimburse is given. Secondly, 
even a vacant plot of land is taxed under 
both, onthe footing of its annual letting 
value, In respect of a property occupied 
by the owner himself the tax is payable 
under both the Acts, on the footing of an 
arbitrary basis, viz. the annual letting 
value. Under both Acts exemption is 
given to owners whose income or profits 
are below stated figures, Under both 
Acts an arbitrary standard is adopted for 
the purpose of determining the amount of 
tax payable. The points of distinction 
suggested are that under the Indian Income 
Tax Act there is nocharge on the property, 
business property is excluded, and allow- 
ances for repairs on & fixed percentage, 
interest on mortgages, land revenue, collec» 
tion charges, insurance premia, etc, are 
Permitted. It was urged also that income 
from property outside the Province will be 
included under the heeding Taxes on 
Income under the Income Tax Act, while 
under the impugned Act only the letting 
value of the property within the Province 
is charged. 

It must be conceded that every tax, 
because it is a direct tax, does not necessarie 
ly become “income-tax." Also because 
there is a graduated tax it isnot necessarie 
ly income-tax. Graduation is found in the 


(11) (1983) A O 710. 
# Page of (1933) A O.—(Ed.] 
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succession duties also. Most of the suge 
gested points of distinction are also not 
useful to determine the point. Property used 
for business though excluded for incomes 
tax purposes under the heading “Property” 
is charged to tax under the heading of 
“Business.” The allowance for repairs 
and the other allowances, whether made 
or not, or the extent thereof cannot deter- 
mine the nature of the tax. It was pointed 
out that under the Income Tax Act of 1286 
no allowances were permitted ; still the 
tax was income-tax. Moreover the allowe 
ances permitted underthe Indian Income 
Tax Act may be withdrawn, That would 
not alter the nature of character of the 
tax. The fact that under the Indian Income 
Tax Act properties wherever situate have 
to be taken into account is because it is 
an Act of the Imperial Legislature while 
the jurisdiction of the Province is limited 
to the provincial boundaries. The Amend- 
ing (Bom.) Act XVII of 1939 which made 
the tax a charge on the property is an 
important point of distinction as it clearly 
shows that the property in the hands of the 
owner issubject to the burden of this tax, 
Itis necessary in this connection to con- 
sider what “income” under the Income 


Tax Act means. In Incomestax Commise 
& Co. (12) 


sioner v. Shaw Wallace 

their Lordships observed as follows 
(p 212): 

“Income, their Lordships think, in this Act 


(Income-tax) connotes a periodical monetary return 
‘coming in’ with some sort of regularity, or expected 
regularity, from definite sources. The source is not 
necessarily one which is expected tobe continuously 
productive, but itmust be one whose object is the 
production of a definite return, excluding anything 
in the nature of a mere windfall.” 
Again in London County Council V. 
Attorney-General (2) Lord Macnaghten 


stated as follows (p. 35*) : 

“Income-tax, if I may be pardoned for saying so, 
is a taxon income. It is not meant to be a tax 
on anything else. It isone tax, not a collection of 
taxes essentially distinct. There isno difference 
in kind between the duties of income-tax assessed 
under Sch. D and those assessed underSch. A or any 
of the other Schedules of charge. One man has fixed 
property, another lives by his wits; each contri- 

utes to the tax if his income is above the prescribed 
limit. The standard of assessment varies according 
tothe nature of the source from which taxable 
income is derived. That is all. Schedule A con- 
tains the duties chargeable for and in respect of the 
property in all lands, tenements, and hereditaments 


(12) 59 I A 206 (212); 136 Ind. Oas. 742; AIR 
1932 P C 138; 59 O 1343; Ind. Rul, (1932) P O 156; 9 
OW N 515: 36 O W N 653; (1932) M W N 618; 550 
L J 386; (1932) A LJ 588; 34 Bom. L R 1033; 36 
L W 63; £3 ML J 124 (P 0). 
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capable of actual occupation. There the standard 
is annualvalue. It is difficult to see what other 
standard could have been adopted as ageneral rule. 
But there again, ifthe subject of charge be lands 
let at rack-rent, the annual value is ‘understood to 
be the rent by the year at which the same are let’. 
In every case the tax is a tax on income, 
whatever may be the standard by which the income 
is measured.’’ 

Lord Davey in his speech stated as fole 
lows (pp. 44, 45*) : 

“Tt is said that the tax imposed on property within 
Sch. A is not strictly an income-tax, because it is 
levied on theannual value of property and not 
on the profits received by the owner. That, 
no doubt is so,’and if one were writing a treatise 
on taxation it would be proper to refer to this dis- 
tinction. But the question is: What do the words 
‘income-tax’ mean in the language of the Legislature, 
and in this Act ?......The truth is that the income- 
tax is intended to be atax upon a person's income or 
annual profits, and although (for conceivable and no 
doubt good reasons) it is imposed in respect of the 
annual value of land, that arrangement is but the 
means or machinery devised by the Legislature for 
getting atthe profits.” 

In A Reference under the Gorernment of 
Ireland. Act, 1920 (13), Lord Thankerton 
observed as follows (p. 358) : 

“It therefore remains to consider the second con- 
tention of the Corporation—namely, that the tax so 
imposed by the central authority on the rate-payer is 
‘substantially the same in character’ as income-tax, 
Counsel for the Corporation sought to establish this 
substantial similarity in character by a detailed 
comparison of the provisions of the Income Tax 
Act, 1918, under Sch. A and, in particular, Sch. B, 
with the provisions of the Poor Relief (Ireland) Act, 
1838, along with the fact that under s. 187, sub-s.1 
Income Tax Act, 1918, the value of all tenements and 
rateable hereditaments for the purposes of Schs. A, 
and B is ascertained primarily according to the 
valuation for poor rate purposes, But, in the opinion 
of their Lordships, it is the essential characterof the 
particular tax charged that is to be regarded. and 
the nature of the machinery—often complicated—by 
which the tax is to be assessed isnot of assistance, 
except insofar as it may throw light on the general 
character of the tax.” 


After quoting the passage from Lord 
Macnaghten's judgment defining “income” 
(quoted above) the judgment proceeds as 
follows (r. 3097) : 

“On the other hand, the poor rate is levied in respect 
of the occupation of hereditaments, irrespective ofa 
person’s income generally, and irrespective of whe- 
ther the rate-payer is in fact deriving profits or gains 
from such occupation. A dwelling-house is a burden, 
not a source of profit, for the occupier who pays rent 
for it He isratedon the valueofthe burden, while 
he remains unrated in respect of his whole profits, 
be they from business or from investments. In their 
Lordships’ opinion, this marks the essential differ- 
ence in character between income-tax and rates, and ib 
is unnecessary to consider other and less important 
differences between them.” 


(13) (19386) A C352 (358); 105 LJ PO 81; 154 LT 
$14; £0 S J 404; 52T LR 388; (1936) 2 AN E R111. 
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Having regard to these observations and 
what is understcod by the word ‘income’ 
under the Income Tax Act it is necessary 
to scrutinize the provisions of the impugned 
Act. Literally taken. unders. 22 of the 
impugned Act, the tax is on buildings and 
lands and the rate at which it is levied is 
ten per cent. of the annual letting value of 
such buildings and lands. But it is per- 
missible to look at the whole Act to deter- 
mine the true nature of the tax. Is the 
owner of buildings and lands liable to pay 
the tax because actually or decided by an 
arbitrary method he receives income and 
the tax ison theincome graded according 
to the receipts, actual or decided by an 
arbitrary method ? In my opinion that 1s 
the correct test for deciding the rival cone 
tentions. The adoption of the annual letting 
value as the standard for fixing the rate 
may be one which is convenient and does 
not necessarily make the tax Income-tax. 
Although it may not be overlooked that the 
same standard is adopted for income-tax 
purposes it does not necessarily follow that 
the nature of the tax is also the same, 
The exemptions and the lower rate of tax 
to be charged on the footing of annual 
letting value are all factors for assessing 
the annual letting value under s. 22 of the 
impugned Act. Under the proviso tos. 21, 
a percentage of the capital value, as may 
be determined by the Prov. Govt. is to be 
deemed the annual letting value. That also 
prescribes a method to determine the 
standard, viz. the annual letting value. It 
does not affect the nature of the tax. The 
exemptions provided by s, 27 also show that 
in the eveot of the return from property 
being less the annual letting value will be 
reduced in proportion to be fixed by the 
rules. All these provisions indicate that 
the standard on which the property is 
taxed will be fluctuating, If the present 
position under the two Acts is compared it 
is obvious that the annual letting value 
under the impugned Act has little relation 
with the actual income, The crucial ques- 
tion is this: Is the tax on the lands and 
buildings or on income of the lands and 
buildings? 

Having heard elaborate arguments on 
both sides it appears that this is the nar- 
row question bv which the true character 
and nature of the tax should be determined, 
If lands and buildings are treated as in- 
vestments and the return, as income, 18 
taxed, itis atax on the income. On the 
other hand, if the tax ison the lands and 
buildings themselves and the assessment 1s 
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on a standard named by the Legislature 
which may fluctuate or vary on the pros 
‘duce or income from it, it would bea tax 
on the property, As has been pointed cut in 
A Reference under the Government of Ire- 
land Act, 1920 (13), the measure of the taxis 
not itself the test. In determining the nature 
of the tax consideration may be given tothe 
standard on which the tax is levied, but 
that is not the determining factor. The cons 
tention of the plaintiff must be that the 
impugned Act is for the purpose of taxing 
the owner's income, According to him that 
is the essential nature and character of this 
‘tax. Idonotfnd adequate words in the 
impugned Act to support that contention. 
Section 22 of the Actin terms states thas 
itis a tax on buildings and lands, The 
other words used in that section by them- 
selves or read withthe other sections do 
not displace this character of the tax. An 
inanimate object cannot pay the tax. There- 
fore atax cn property must be paid by 
the owner or occupier, From the fact that 
the owner is liable to pay the tax it does not 
follow that the tax is incomertax. In 
attempting to determine the nature and 
character of the tax a process of detailed 
comparison of the provisions'of the Income 
Tax Act and the impugned Act is not 
necessarily helpful. That was pointed out in 
A reference under the Government of Ireland 
Act, 1920113). Having considered the matter 
from al! points of view I am unable to 
consider the impunged tax as a tax on 
income. ; 

In considering this question it was urged 
that the grouping of the things under Item 
No. 42 ehould be remembered. Although in the 
existing legislation in India the expression 
“tax on lands and buildings” existed, there 
was no tax on hearths and windows. The 
fact that the Legislature has thought fit to 
group all these things under one item must 
be given some meaning. Speaking generally 
it is difficult to conceive of a case of income 
‘or profits regularly derived from hearths 
and windows, British Parliament was 
‘cognizantof the tax imposed on windows 
although this tax had bean abolished many 
years ago, Bythe fact that hearths and 
windows are mentioned in the same group 
as lands and buildings it was clearly indi- 
-cated that the tax that can be imposed under 
that item should be equally capable of 
‘being imposed on all the things mentioned 
in the same item. Jn my opinion this whole 
line of reasoning is irrelevant. There is 
no reason to believe that the Legislature 
by grouping several things under one item 
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intended that the tax on each should be by 
the same measure, The contention that 
taxes on all income are divided between 
Item No, 54 of List I and Item No, 41 of List 
II iseorrect. From that, however, it does 
not follow that the tax in question must be 
considered a tax on income. The definition 
of agricultural income also does not help 
the plaintiff in the present controversy. 

The attempt to classify taxes on property 
under heads like capital, income and occu 
pation is not profitable, as the list is not 
exhaustive. On the other hand, as pointed 
out by the learned Advocate-General taxes 
on lande and buildings have been known to 
Indian Legislatures for over fifty years, 
and find place as such in the Municipal 
Acts passed by the different provinces. 
Under the Govt. of India Act of 1915 (as 
amended by the Act of 1919) and the 
Devolution Rules framed thereunder the 
Provincial Legislatures had authority to 
levy the taxon lands and buildings for 
municipal purposes only. Under tha 
Constitution Act of 1935 the power to levy 
the tax remains, while the limitation to the 
power is removed, It is difficult to believe 
that when enacting the Constitution Act 
the Legislature intended to and did deprive 
the Provinces of this power. The terms of 
s. 22 of the-impugned Act, including ths 
measure by which the taxis to be calcu- 
lated, are Very similar to those found in 
the Prov. Acis which govern munici- 
palities. It appears therefore m-re reason. 
able to hold that tbe power recognized to 
exist in Provincial Legislatures for so many 
years has not been intended to be curtailed. 
It was urged that the Municipal Acts of 
the Provincial Legislatures received the 
assentof the Governor-Gsneral-in-Council 
and thereby the encroachment of the 
Provinces was condoned. I do not think 
it isa sound argument. Ihe power fo 
legislate had been given by the Govt. of 
India Act, 1915, (as amended by the Act 
of 1919) and the Devolution Rules. That 
had nothing todo with the assent of the 
Governor-General*in-Council, The observa- 
tions of Lord Macnaghten in London 
County Council v. Attorney-General (2), 
quoted above show that even for income-tax 
purposes it was recognized as a tax on 
property but as the scheme of the Income 
Tax Actis to put allincome together and 
tax the total as such it was not considered 
right totakeout one item separately from 
the total, Those observations rather sup- 
port the defendant's contention here. Ido 
not think the impugned tax is of a nature 
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to encroach upon Item No. 55 in List I. Under 
that item thetax should be on the total 
Capital assets, and not on individual portions 
of a person's capital. 

As regards defendants Nos. 2 and 3 the 
Plaintiff's case also fails. In the letter 
written on behalf of the plaintiff to explain 
his cage in detail, three grounds are sug- 
gested, The first isthat there is no agent 
named as suchin theimpugned Act. The 
word used In s. 24 of the impugned 
Act, is “municipality.” That is proper and 
Correct as regards municipalities under 
the Bom. Municipal Boroughs Act, XVIII 
of 1925 and the District Municipal Act, III 
of 1901. Inthe City of Bom. Municipal 
Act the word “municipality” is not used. 
By s. 4 however the three municipal author- 
ities, which taken together will mean the 
whole municipality, are clearly mentioned. 
The City of Bom. Municipal Act defines 
the powers, rights and obligations of each 
authority. This may be criticized as 
defective drafting but does not make it bad 
law. Under s. 24, when applied to Bombay 
itself, “municipality” in my opinion must 
mean and is intended to mean the appro- 
priate municipal authorities, 

The second point urged is that it is ultra 
vtres the Provincial Legislature to order the 
Municipal Commissioner to collect the tax. 
No authority is cited to support the conten- 
tion. Item No. 13 of List IL is relied upon 
but that doesnot help the plaintif. If a 
power to impose the tax is conceded, power 
to collect the same is necessarily implied. 
The Provincial Legislature within the pro- 
vince being supreme there appears no rea- 
son why it should not appoint or name any 
person or corporation to collect the tax. 
There is nothing to support the contention 
that this cannot be done without amending 
the Municipal Act. The second part of this 
contention also fails. 

An inquiry into the third part of the 
question appears tc be barred by s. 226 (1), 
Oonstitution Act. Even otherwise, I think, 
there is no substance, in the point. The 
word “levy” in s. 24 of the impugned Act 
must be construed as meaning “take neces- 
sary steps to collect.” The tax having been 
(imposed) by s. 22 it cannot be obviously 
Imposed again by 5,24. If the word “levy” 
in s. 24 is read with this meaning the con- 
tention clearly fails. In my opinion there- 
fore the impugned Act is not ultra vires 
the Prov, Govt, and the urban immovable 
property tax is legal and valid. 

Per Curiam.—The plaintiff's suit fails 
and must be dismissed with two sets of 
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costs. Certificate under s. 205, Govt. of 
India Act, 1935, granted. 
D. Suit dismissed. 
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Civil Procedure Code (Act V of 1908), O0. XLI, 
r. 23-A (Lah), O. VI, r. 17—Order of Appellate 
Court rerersing decree and directing re-trial, if 
appealable—Amendment, when refused—Amendment 
held inconsistent with original claim and could not 
be allowed. 

An order of the Appellate Oourt reversing the 
decree and remanding the case for re-trial is appeal- 
able under O. XLI, r. 23-A framed by the Lahore 
High Court. 

Although the Court has wide powers to allow 
amendment under O. VI, r. 17, Oivil P. O, an 
amendment which changes the whole aspect of the 
suit and introduces a different cause of action can- 
not be allowed. Where a suit is brought for a 
declaration that the property in suit is a trust 
property and the ' plaintiff subsequently seeks to 
amend the plaint by claiming that he has life-in- 
terest in or charge formaintenance on the property, 
the amendment is wholly inconsistent with the 
original claim andcannot be allowed. 101 Ind. 
Oas. 280 (1), relied on. 


Mr. Abdul Majid, for the Appellant. 
Dr, Mohammad Alam, for the Respon- 
dent. 


Judgment.—F. A. O. Nos. 166 ana 167 
of 1939 are connected and wil! be disposed 
of together, The facts of the case giving rise 
to these appeals may be briefly stated as 
follows. Khan Bahadur Mian Haq Nawaz 
had made a will with respect to his pro- 
perties leaving a certain portion to his heirs 
and constituting a trust with respect to the 
rest for the establishment of a hospital fcr 
women and children at Baghbanpura. The 
plaintiff Dr. Taj Mahal Begum, wife of the 
Khan Bahadur was to be a member and 
medical officer of the trust. On the death of 
the testator, she instituted the present suit 
for a declaration that the properties in suit 
were the subject-matter of the trust refer- 
red to above and that the defendant had no 
personal interest in them. The defendant 
admitted that some of the properties were 
included in the trust but contended that 
the others were not. The learned Judge of 
the trial Court decreed the suit in part, 
and from this decision both parties prefer- 
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red appeals which came up before the 
learned Senior Subordinate Jud ge, and have 
been disposed of by him together. In the 
Oourt of the Senior Subordinate J udge an 
application was made on behalf of the 
Plaintiff stating that the trust properties as 
well as the other properties covered by the 
will were subject to the life-interest or in 
the alternative to the right of maintenance 
of the plaintiff. It was prayed on her 
behalf that additional issues be framed on 
this point and that the plaint may be 
amended, if necessary. Thelearned Senior 
Subordinate Judge decided to allow amends 
ment of the plaint for this purpose and 
passed the following order : 

“After carefully considering all the facts and law 
I am of opinion that the amendment prayed for 
should be allowed and I order accordingly. Hence 
the case is remanded to the Court of Sardar Preh- 
lad Singh, Subordinate Judge, First Olass, Lahore 
(succersor-in-office of Ohaudhri Tirath Das Sub. 
ordinate Judge) with the direction to return the 
plaint to the plaintiff for amendment and to pro- 
ceed according tolaw after the amended plaint is 
filed. The parties shall bear their costs in this Court," 


From this decision the defendant has 
preferred the present appeals. A prelimi- 
nary objection was raised on behalf of the 
plaintiff-respondent that these appeals are 
not competent as the order of remand 
passed by the learned Senior Subordinate 
Judge is of an interlocutory nature and all 
that was contemplated by it was that after 
the amendment of the plaint the necessary 
issues should be framed and findings there- 
on should be sent to the learned Senior 
Subordinate Judge. This is however not 
what is stated in the order. The learned 
Senior Subordinate Judge has remanded the 
Case for allowing the plaintiff to amend 
the plaint and has directed the trial Oourt 
to proceed according to law. He has also 
passed an order as to costs which indicates 
that the Court had disposed of the appeals 
and the case was ordered to be restried. If 
the intention was that a report should be 
sent to the Senior .Subordinate Judge I 
think he would have said so in the order 
and some time would also have been fixed 
for sending the report. [ feel therefore no 
doubt that the learned Senior Subordinate 
Judge intended to dispose of the appeals 
finally and had remanded the case for 
retrial. Itis true that the remand in the 
present case would not be covered by 
O. XLI, r. 23, Civil P. O., but recently a new 
rule numbered as 23-A has been framed by 
this Court which runs as follows: 

“Where the Court from whose deeree an appeal is 


preferred has disposed of the case otherwise than 
on & preliminary point and the decree is reversed in 
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appeal and a re-trial¥is considered necessary the 
Appellate Oourt shall have the same powera as it 
has under r. 23." 


In the presant case the decree having 
been reversed (impliedly though not in so 
many words) as shown above and the case 
having been ordered to be re-tried an appeal 
would seem to be competent under this 
rule : vide O. XLII, r. l-n, as amended by 
this Court. 

The next point for consideration is whee 
ther the learned Senior Subordinate J udge 
was justified in allowing the amendment 
and ordering a re-trial in the circumstances 
of the case. As I have stated at the outset, 
the suit was for a declaration that the pro- 
perties in dispute were trust properties and 
that the defendant was not entitled to deal 
with them except as such—the defendant 
also being a co-trustee. There was no indie 
cation whatever in the plaint or in the 
pleadings of the parties so far as I have 
been able to discover that the plaintiff had 
any life-interest or a charge by way of main- 
tenance on the trust properties. This claim 
appears to have been brought forth for the 
first time in the application made in the 
lower Appellate Court and appears to me to 
be clearly inconsistent with the case as set 
forth in the plaint. The plaintiff could not 
in the same. breath claim that the proper- 
ties in dispute were trust properties and 
also allege that she had also a life-estate or 
at any rate a charge for maintenance on the 
same. Although the Court has wide powers 
to allow amendment under O, VI, r. 17, 
Oivil P. O., it is well-established that an 
amendment of this nature which changes 
the whole aspect of the suit and introduces 
a different cause of action cannot be allowed, 
If the plaintiff has a life-interest in the pro- 
perty in suit, there could be no trust at 


Present and she could not be a trustee and 


medical officer of the trust as claimed. 


The learned Counsel for the respondent 
alleged that the claim was based on the will 
itself and that there was no question of any 
other evidence, but he was unable to point 
out any passage in the will by which any 
life-interest or maintenance was granted to 
the plaintiff in the trust properties in dis» 
Pute in the present case. He merely stated 
that this was an inference to be drawn from 
the will, Further, he was unable to give 
any satisfactory explanation as to why this 
claim was not put forward at the very out- 
set. The plaintiff was admittedly assisted 
by Counsel throughout and I cannot under- 
stand why this claim should not have been 
put forward in the beginning if there was 
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any substance in it. In any case, it seems 
to me clear that the claim now sought to 
be intrcduced by way of amendment is 
wholly inconsistent with the original plaint. 
As pointed out in Ghulam Muhammad v. 
Mehta Chandras Dat (1), although the Court 
has wide powers of amendment under 
O. VI, r. 17 the general rule is that the 
amendment sought must be consistent with 
the case as originally laid and in my opinion 
‘there was no justification for allowing the 
proposed amendment at the stage of appeal 
in the circumstances of this case. I accept 
both the appeals and setting aside the 
remand order of the learned Senior Sub- 
ordinate Judge send back the case to him 
for disposal of tbe appeals before him. 
Costs will follow final decision. The parties 
are directed to appear before the learned 
Senior Subordinate Judge on October 30, 
1939. 


8. Appeal allowed. 
(1) AI R 1927 Lah, 771; 101 Ind, Cas, 280, 





OUDH CHIEF COURT 
Second Civil Appeal No, 204 of 1937 
February 14, 1940 
HaMILTON, J. 
GAJRAJ SINGH AND ANOTHER—DEFENDANTE 
— APPELLANTS 
VETSUS 
RAM SAHAI SINGH— PLAINTIF? 
— RESPONDENT 

Easements Act (V of 1882), s. 15—Requirements— 
Onus of proof—Non-user and abandonment. 

Under s. 15 of the Easements Act there are two 
requirements to be fulfilled:-first the enjoyment 
must be up to within two years of the date of 
suit and secondly that up to that time it must have 
been enjoyed for 20 years and without interruption. 
The period of enjoyment up to within two years of 
the suit need not be a period of actual user up to 
the last moment, provided one can hold that the 
absence of user does not amount to absence of 
enjoyment. The burden of proof lies on the person 
claiming an easement to show that there has been 
enjoyment within two years of the date of suit even 
jf there has been no actual user, that is to say, if 
the opposite party alleges that there has not been 
user within two years of the date of suit then the 
person claiming the easement must show that there 
nevertheless has been enjoyment. If on the facts of 
the case there appears to have been not merely 
non-user but actual abandonment then the person 
claiming the easement cannot succeed. Where it is 
not a case of mere non-user but a case of abandon- 
ment of a particular channel for the use of a differ- 
ent channel. The case based ons. 15 of the Ease- 
ments Act must fail : 

{Oase-law distinguished.] 

Held, that no case of a lost grant had been made 
out, 
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S.C. A. against the order of the Addi- 
tional Civil Judge of Unao, dated March 16, 
1937, 


Mr. D. K. Seth, for the Appellants. 
Mr. P. S. Dwidi, for the Respondent. 


Judgment.— This is an appeal by 
defendants against a decision of an Addi- 
tional Oivil Judge who set aside a deci- 
sion of the trial Court and decreed — the 
claim of the plaintiff. 

The plaintiff's case is that he had three 
fields, Nos, 5078, 5090 and 5091 as an undere 
proprietor in village Dhanokhar, that these 
fields had always been ‘irrigated from a 
certain tank and that for over 20 years. 
he had irrigated these fields by a certain 
channel and in July, 1935, the defendants. 
had interfered with the use of that chan- 
nel. This would at first sight mean that 
right up to July 1935, the identical channel. 
had been used for over 20 years up to and 


including the year 1934 and even for the 


watering of the rabi crop which would be 
cut in about May 1935. 

The trial Court found that this particu- 
lar channel had only been used from the 
tank up to a certain point, then it was con- 
tinued northwards till it reached a point 
due east of field No. 5090 and then it had 
gone due west to reach that field. The 
lower Appellate Court held that the chan- 
nel claimed had been used. Both Oourts, 
however, held that for five yeara before 
this suit was brought the channel ran north: 
beyond the point where according to the 
defendant it turned west and eventually 
came down again south-west to reach 
No. 5090. To use the letters which appear 
in the map the three channels are one up to 
the point J. The plaintiff asserts that he has. 
always from J had the channel going nerth 
to H and then west to field No, 5090. The 
defendants stated that from G the channel 
ran north to J but then turned east to K, 
north-east to L, due norih to M and due 
west to reach No. 5090. The finding of the 
Courts is that in the last five years the 
channel has gone straigbt from M to 0 
and then west to P and south-west to field 
No. 5090. The defendants say that this new 
way was adopted becausea house built 
by the plaintiff on the edge of field No, 5090 
blocked the channel which coming due 
west from point M came into field No, 5090: 
there. The original Court found the chan- 
nel to run up to point M and then due 
west, that is to say, it agreed with what 
the defendants said. It found that the 
plaintiff had abandoned this channel five 
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years before the suit and, therefore, he 
had no right to easement. The lower 
Appellate Oourt found that there had been 
aright up to 20 years in the channel 
claimed by plaintiff and although it had 
not been exercised for five years before the 
suit, there had been no discontinuance 
for 20 years under s. 47 of the Easements 
Act. I will here point out that the actual 
words used in s. 47, are that a discon- 
tinuous easement is extinguished when 
for a like period, ¿ e. 20 years, it has not 
been enjoyed as such, and it does not 
speak of discontinuance. 

The present appellants depend on Sultan 
Ahmad v. Waliullah, (10 A, L. J. R. 227) 
(1) and Basadeo Singh v. Bhagwant Prasad, 
(A. I.R. 1923 Oudh 29) (2). ‘the learned 
Judge who decided the second appealin 104A. 
L. J. R. pointed out that the defendants had 
enjoyed a certain right of way as an ease» 
ment and asof right for more than 20 
years upto within 16 or 17 years of the 
suit and then abandoned it or aft all 
events abandoned the southern part of it. 
He held that the fifth paragraph of s. 15 
of the Easements Act seemed to render it 
impossible to acquire a statutory prescrip- 
tive title to an easement unless and until 
the claim thereto had been contested in a 
suit. - 
This decision was followed in A. I. R. 
1923 Oudh 29. | 

The learned Counsel for the respondents 
has referred to certain cases to uphold his 
contention that failure to exercise a right 
so that the right is not actually exercised 
within two years Of the filing of the suit 
is not an interruption and the easement 
is maintained. The first decision he refers 
to is Gopal Chandra Sen v. Bankim Bihari 
Ray, (51 Ind. Cas. 372) (3). This case does 
‘not appear to me to support the 
-Case of the respondents on the facts of 
“the present case. [t was held in that case 
that when there had been no obstruction 
by the defendant and there was no sugges- 
tion that the plaintiff voluntarily abandon- 
ed or discontinued the exercise of a right 
of way, it was not necessary for the plaint- 
iff to prove affirmatively “actual use.” of 
the way down to a date within two years 
before the suit. A person may be said 
to bein “enjoyment” of a rght of way 
during a period of time, though he does 
not actually “use” the way every moment. 


(1) 10 A L J 227; 17 Ind. Oas. 22. 
(2) A IR 1923 Oudh 29; 72 Ind. Oas, 909, 
(3) 51 Ind, Cas, 372; 29 O L J 421; A IER 1919 Oal, 
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Mere non-user for a time of an easement 
which the owner might, if he pleased, 
enjoy during every hour of that time, but 
which, for some good reason, he does not 
care to enjoy, is not necessarily disconti- 
nuance of enjoyment of the right The 
cessation of user is not an invariably indi- 
cation of abeyance of the enjoyment of a 
right. Mutatis mutandis, it might be said 
that in the case of irrigation of a field 
failure to irrigate it within two years 
before the suit need not mean disccntinu: 
ance. Obviously a field is not irrigated 
every month of the year and owing to un- 
usual rainfall it might be unnecessary in 
a year to irrigate it atall and in such a 
case failure to irrigate would not constitute 
2 voluntary abandonment or discontinu- 
ance. 

The next case quoted is Partap Singh v. 
Hemraj, (A. I. R, 1929 All. 497) (4). This case 
quotes 51 Ind, Cas. 372 and depends. 
on if and must be read subject to what 
was saidin the prior case. On the facts 
of the case the learned Judge held that 
the mere fact that for one year tha plaintiff 
irrigated one number from another well 
did not affect the right of easement. 
Jogesh Chandra Roy v. Srimati Sachchhane 
da, (A. I. R. 1935 Cal. .282) (5), is a case 
affecting a path way and there again it 
was held that cessation of user is not an 
invariable indication of the abeyance of 
enjoyment of aright, that is, it is not in- 
consistent with the continuance of the 
enjoyment of the right. 

Coming tothe facts in the present case, 
we find that for five years there had been 
noirrigaticn by the channel going from J to. 
H and from H westwards to No. 5090. The. 
original Court held that there never had 
been a use of this channel but of another 
channel and both Uourts held that the- 
discontinuance of use of the original chan- 
nel, whatever that channel was,ceased when 
the plaintiff built a house on this No. 9090. 
and a new channel going right up tothe 
point O and then down again was used 
instead of the original channel. Which- 
ever was the original channel, and especies 
ally so if the original channel was the one 
now claimed, the channel first used five 
years before the institution of the suit was 
a much longer one and an inconvenient 
one and replaced the original one. This 
is nota case, therefore, of the original 


(4) AI R 1929 All, 497; 118 Ind, Oas, 521; Ind, Rul. 
(1929) All, 873. 

(5) ATR 1935 Oal. 282; 155-Ind. Oas. 833; 60 O L 
J 4Í3;'7 R O 633, 
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channel not being used because no irriga- 
tion was required but it was deliberately 
abandoned and replaced by a longer one 
which could not have been more conve- 
nient. This has not been considered by 
the lower Appellate Court. 

It appears tome that under s, 15 of the 
Easements Act there are two requirements 
to be fulfilled : first the enjoyment must be 
up to within two yearsof the date.of suit and 
secondly that up to that time it must have 
been enjoyed for 20 years and without 
interruption, The period of enjoyment 
up to within two years of the suit need 
not be a period of actual user up to the last 
moment, provided one can hold that the 
absence of user does not amount to absence 
of enjoyment whether it does or does not 
depend on the facts of the particular case 
and must be considered which the learned 
Judge has not done. Section 47, comes in 
subsequently that is to say, if there has 
been no enjoyment for 20 years but no 
actual abandonment still the right is ex- 
tinguished, but I do not think that it means 
that if there has been a deliberate abane 
donment yet the right is not extinguished 
till the abandonment has lasted for 20 
years. I think, therefore, the burden of 
proof lies on the person claiming an 
easement toshow that there has been en- 
jJoyment within two years of the date of 
suit even if there has been no actual user, 
that is to say, if the opposite party alleges 
that there has not been user within two 
years of the date of suit then the person 
claiming the easement must show that 
there nevertheless has been enjoyment. If 
onthe facts of the case there appears to 
have been not merely non-user but actual 
abandonment then the person claiming the 
easement cannot succeed. In the present 
case, aS [have stated,itis not a case of 
‘mere non-user but a case of abandonment 
of a particular channel for the use of a 
-different channel. The case of the plaintiff 
nee on ge. 15 of the Easements Act must 
ail. 

The learned Counsel for the respondent 
then.urges that a grant should be presumed 
-and he depends on Nagarentha Mudaliar 

'v. Sami Pillai, (A. I. R. 1936 Mad. 682) (6), 
Maharajah of Venkatagiri v. Ardhamala 
Yagadu, (A. I. R.1837 Mad, 953) (7) and 
Rajrup Koer v. Abul Hossein, (I. L. R. 6 


(6) A IR 1936 Mad. 682; 164 Ind. Oas. 764; (1938) 
M WN 426; 44 L W 139;71 M LJ 187; 9R M178 
59 M 979: : ee 
~ (1) A I R1937 Mad, 953; 175 Ind. Oas. 588; (1937) 

MWN 895; 46 L W 643; 10 RM 795, eee 
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Cal. 394) (8) The facts jn those cases 
appear to me, however, to be different. All 
that the plaintiff alleged here is that irriga- 
tion had always been from that particular 
tank. As regards the channel JKI he 
only asserted irrigation for a period over 
20 years and this is not a case, therefore, that 
in the case of the particular channel claim- 
ed there was a lost grant. Ido not think, 
therefore, that a case of a lost grant has 
been made out, 

The result, therefore, is that I allow the 
appeal and setting aside the decision of 
the lower Appellate Court I restore the 


decision of the trial Court with costs 
throughout. 
D, j Appeal allowed. 


(8) 6 O 394; 7 I A 240; 4 Sar. 199; 7 OLR 529: 4 
Ind, Jur. 530; 3 Suther. 816; 4 Shome, L R 7 (P 0). 


MADRAS HIGH COURT. 
Secend Appeal No. 673 of 1936 
October 13, 1939 
Wapsworta, J. 
MANDAN SHETTI— APPELLANT 
versus 
. THIMMI AVVA AND ANOTHER— 
RESPONDENTS 

Hindu Law—Marriage—Validity—Marriage with 
a girl who was not virgin at time of marriage, if 
can be declared void. 

There is no rule of Hindu Law whereunder a 
marriage can be declared void merely on the ground 
that the bride was not a virgin at the time that she 
was married. Although the ordinary practice is for 
Hindus of the higher castes to marry virgins yet, 
if a Hindu chooses tomarry agirl who is not a 
virgin aod whom he knows not to be a virgin, he 
cannot, use this fact as a ground for subsequently 
treating the marriage as nulland void. Still more 
undesirable is itto allowa husband, in defence to 
a suit for maintenance by a deserted wife and 
child, to adduce evidence that he made the bride 
pregnant before he married her and that, therefore, 
the marriage is void. 


S.A. against the decree of the District 
ee North Malabar, in A, S. No. 223 of 
1935. 

Mr. P. Govinda Menon, for the Appellant. 

Mr. S. Venkatachala Sastry, for the Rese 
pondents. l 


Judgment.—This appeal arises out of a 
suit for maintenance, The appellant (the 
husband) raises the contention that his 
marriage with plaintiff No. 1 is invalid 
because plaintiff No. 1 was pregnant at the 
time of her marriage, consequently, her 
daughter, plaintif No. 2, must be deemed 
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to be an. illegitimate child. The lower 
Appellate Court has found as a fact that 
plaintiff No.1 was pregnant at the time of 
her marriage, that she was pregnant by 
the defendant himself and that the 
marriage was nonetheless valid, the parties 
being Sudras. It seems to me not quite 
clear whether in fact the parties, who 
belong to the caste known as Edanatan 
Shettis, are Sudras or Vaisyas, strictly 
speaking. But I am of opinion that this 
question has no bearing on the point to be 
decided. The learned District Munsif pro- 
pounded a rule, for which he quotes no 
authority, that one of the essential condi- 
tions of a valid Hindu marriage is that the 
bride should be a virgin, The learned 
District Judge says that there is no objec- 
tion under the Hindu Law governing the 
Sudras to a pregnant woman marrying, 
quoting the well-known passage in Manu 
to the effect that when a man marries a 
woman who is pregnant, the male child 
of her womb belongs to the bridegroom 
and is called “the son received with the 
bride,” 

The practice recognized in that passage 
is described by Mayne as now obsolete, 
Granting that itis no longer the practice— 
atany rate among the higher castes—for 
a pregnant woman to be married with the 
approval of the community and her offspring 
to be recognized as legitimate regardless 
of its paternity, it is going a long way to 
say that if a girl has been regularly married 
and it is subsequently found that she was 
pregnant at the time of her marriage or 
was not a virgin, the marriage becomes 
void ; and it is going still further to say 
that, when a man has married a girl with 
due formalities, he himself having had an 
irregular connection with that girl before 
marriage, he is entitled to repudiate the 
marriage on the ground of the lack of 
virginity of the bride. No authority has 
been quoted before me in support of the 
rule that a marriage by a Hindu with a 
girl who is not a virgin is void. It ssems 
to me most undesirable to lay down such 
a rule unless it is supported by the most 
ample authority, for, it would opan the 
door to scandalous allegations brought by 
persons anxious to get rid of an unwanted 
wife. Still more undesirable is it to allow 
a husband, in defence to a suit for main- 
tenance by a deserted wife and child, to 
adduce evidence that he made the bride 
pregnant before he married her and that 
therefore the marriage is void. I know of 
no rule of Hindu Law whereunder a mar- 
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riage can be declared void merely on the 
ground that the bride was not a virgin at 
the time that she was married. I grant 
that the ordinary practice is for Hindus of 
the higher castes to marry virgins, But, if 
a Hindu chooses to marry a girl who is not 
a virgin and whom he knows not to bea 
virgin, he cannot, in my Opinion, use this 
fact as a ground for subsequently treating 
the marriage as null and void. 

It is suggested that a statement in the 
cross-examination of the plaintiffs’ second 
witness that a pregnant woman cannot ba 
married might be sufficient evidence of a 
special custom to that effect in the partie 
cular caste. There are grave objections 
to this contention. Firstly, the witness 
himself qualifies that statement by saying 
that such a marriage would be valid if the 
pregnancy was by the future husband. 
Secondly, it would take much more than 
the isolated statement of a single witness 
made in crosseexamination to establish a 
valid custom as prevailing in the caste. 
Thirdly, even if it be the rule that a pre- 
gnant woman cannot be married, it does 
not by any means follow that a marriage 
celebrated in contravention of this rule 
would be null and void, for the doctrine 
of factum valet might well ba called in 
aid. The appeal is dismissed with costs, 


N.°S, Appeal dismissd. 
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CALCUTTA HIGH COURT 
Appeal No. 1446 of 1937 
August 25, 1939 
Hoaury, J. 
JNANENDRA NATA ROY AND anorage— 
DareNDANTS—APPELLANTS 


versus 
SASHI MUKHI DEBYA wlo PURNA. 
OHANDRA ROY AND oragrs— 
— RESPONDENTS 
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reason of the sale,all dueson the charge would 
usually be liquidated either by the sale proceeds or 
by mesnsof a personal decree under O. XXXIV, r. 6, 
Civil P.C. In the case of a recurring charge how- 
ever even although the charged property might be 
sold in execution of a decree for arrears payable in 
respect of the sum charged, the liability in respect 
offuture payments would ordinarily remain after 
the sale and would not be extinguished by the sale 
of the charged property in satisfaction of a decree for 
arrears which might have already acerued, In such 
a case the charge will not be extinguished by the 
sale and, 8s a chargeis attached tothe property 
charged, the auction-purchaser would ordinarily get 

. the purchased property subject to the charge. 147 
Ind. Cas. 302 (1},relied on. [p. 835, col. 2.3 

Tf it can be shown that the person holding a charge 
has deliberately waived his right in respect of the 
charge and put the property up to sale free of the 
charge, he is estopped by his own conduct from 
pleading a charge at any subsequent time. But 
where the omission to mention the charge in the sale 
proclamation was more likely due to an omission on 
the part of some officer of the Court than to any 
deliberaté omission onthe part of the charge-holder 
he ehould not be held tobeestopped by his own 
conduct from setting up the charge. In any event, 
however, even if it, be assumed that the omission to 
mention the charge in the sale proclamation is due to 
his negligence the opposite party cannot take advant- 
age of this fact if it could be shown that they had 
notice of the charge. Nursing Narain Singh v. 
Roghoobur Singh (4), relied on. [p. 836, cols. 1 & 2.) 

The general principle with regard to mortgages is 
that the security must be regarded as indivisible, [p. 
837, col, 2.) 

ection 82, T. P. Act, provides 
inter se by the mortgagors. [tbid,] 

Where in execution of decree ina suit toenforce 
charge,thecharged property is sold without there 
being any preliminary decree for saleas in ordinary 
mortgage suit, this can be regarded only as an irregu- 
larity. 142 Ind. Oas. 7&8 (8), relied on, [p. 838, col. 2,] 

Messrs. Bireswar Bagchi, Surajit Chandra 
Lahiri and Amaresh Chandra Roy, for the 
Appellante. 

Messrs. Krishna Kamal Mattra and 
Bijan Behari Das Gupta, for the Respon- 
dents. - 

Judgment.—Defendants Nos. 22 and 
23, dJnanendia Nath Roy and Madhu 
Sudan Bagchi, are the appellanis in this 
case. They purchased the property which 
is the subject-matter of this appeal at a 
pale held on July 10, 1935, and the 
appeal arises with reference to a suit 
instituted by the plaintiff, Sashi Mukhi 
Debya, for the purpose of recovering arrears 
of maintenance for the period from Sravan 
1339 to Bhadra 1342 B. S. at the rate of 
Rs. 18 (rupees elghteen only) per mengeh. 
Her case is to the effect that her main- 
fenance at the amount claimed is charged 
“on certain prcperties under an ekrarnama, 
< dated Magh 11; 1296, corresponding to 
“January 23, 1680. It appears that the 
- oroperty which was the subject-matter of 
““earnama originally belonged to three 
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brothers, Jadav Ohandra Roy, Satish 
Chandra Roy and Purna Chandra Roy. 
The latter died in 1289 B. S, corresponding 
to 1682 and the plaintiff, Sashi Mukhi, is 
his widow. Defendants Nos. 1 to 8 are 
the successors-in-interest of Jadav and 
Satish and the other defendante are people 
who at various times have acquired some 
interest in the disputed property. The 
plaintiff's case is that, after the death of 
her husband, she surrendered her one-third 
share of thé estate in favour of Jadav and 
Satish who executed in her favour the 
ekrarnama mentioned above and thereby 
agreed to pay her maintenance at 
the rate of Rs. 18 per mensem, which 
sum would be charged on the properties 
inentioned in the schedule to the ekrar- 
nama which has been reproduced as 
schedule Ka attached to the plaint, The 
plaintiff instituted a previous suit for the 
recovery of the arrears of maintenance 
due to her under the terms of the ekrar- 
nama. This suit was numbered as Suit 
No. 1070 of 1932. She obtained a decree 
in that suit and, in execution of that decree, 
the charged property was put up to sale 
and was purchased, as already stated, by 
defendants Nos. 22 and 23 on July 10, 
1935. She contends that these defendants 
after their purchase must hold the property 
in suit subject to the charge in her favour. 
The case for the defendants in the Courts. 
below was to the effect that the property 
which was purchased by them on July 10, 
1835 was not sold subject to a charge and 
they maintained that the fact of the existence 
of any charge was not mentioned in the sale 
proclamation. They thereforé maintained 
that, if any charge ever existed, as alleged 
by the plaintiff, this charge was not available 
against them. They further contended that 
in any évent, by reason of the execution sale, 
the charge was extinguished. The first 
Oourt held that, although a charge had been 
created under the ekrarnama, dated January 
23, 1890, this charge could not be enforced 
against defendants Nos. 22and 23 because 
the property had been sold free of 
the charge at the execution sale which was 
held onJuly 10, 1935. The learned Munsif 
therefore dismissed the plaintiff's suit as 
against defendands No. 22 and 23, but he 
allowed her a money decree against defens 
dants Nos. 1 to 8& On appeal by the plaintiff 
the learned Subordinate Judge remanded 
the case to the first Court for the trial of 
certain issues. On May 30,1937 the learned 
Munsif came to a finding to the effect that 
defendants Nos. 22 and 23 had no knowledge 
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of the existence of any charge at the date 
of their purchase of the property and held 
that the plaintiff was estopped from setting 
up the charge. On June 3, 1937 the lower 
Appellate Court decreed the plaintiffs suit 
against defendants Nos. 22 and 923 mainly 
on the ground that these defendants must 
be held to have had knowledge of the 
existence of the charge at the time when 
ae! purchased the property on J uly 10, 

Having regard to the terms of the 
ekrarnama which was executed by Jadav 
Chandra Roy and Satish Chandra Roy 
on January 23, 1090 in favour of the 
Plaintiff-respondent in this case there can 
be no doubt that the maintenance of 
this lady was secured for her life by 
Charging eleven items of property which 
were mentioned in the schedule attache 
ed to the ekrarnama, According to the 
recitals contained in this document the 
executants agreed to pay Sashi Mukhi for 
her life the sum of Ra. 216 per annum at 
the rate of Rs. 18 per mensum. It was 
Stated that on failure to pay the monthly 
allowance, Sashi Mukhi would be at liberty 
to realize the sum due to her by obtaining 
a decree and putting the charged properties 
to sale. It was furtherstated that the person 
in possession of these properties for the 
time being would be bound to pay the 
monthly allowance and, if he failed to do so 
it might be realized according to the 
ordinary process of law. There was a 
further clause to the effect that the execu- 
tants of the ekrarnama would be Personally 
liable for the amount due for the mainten- 
ance of Sashi Mukhi in case the charged 
properties were sold in auction or otherwise 
became unavailable as security for the main- 
tenance. In view of the contents of this 
document there can be no doubt that a 
charge was created in favour of Sashi Mukhi 
within the meaning of gs. 100, T. P. Act, and 
having regard to the provisions of this 
section, it follows that the charge can be 
enforced against, the appellants who are 
transferees for consideration provided it 
can be shown that they had notice of the 
charge. The main point therefere for con- 
sideration in connection with this appeal 
is whether or not the disputed property 
was sold to the appellants with notice of 
“the charge in favour of Sashi Mukhi, It 
bas however been urged on behalf of the 
«appellants that irrespective of the question 
‘whether the appellants had notice of the 
charge, it should be held that any pre-exist- 
nng charge was extinguished by virtue of 
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the execution sale which took place on 
July 10, 1935. In support of this contention, 
the learned Advocate for the appellants 
places considerable reliance upon the provi- 
sions of O. XXXIV, r, 4, Civil P. C., and on 
the general principle that ata mortgage sale, 
the auction-purchaser takes the security 
free of the mortgage. He therefore acks that 
the same principle should be applied in a 
case in which property is sold which is 
Subject to a charge. Itis true that under 
O. XXXIV, r. 15, Givil P. C., it is provided 
that all the provisions contained in the 
order which apply to a simple mortgage 
Shall, so faras may be, apply to a charge 
within the meaning of s, 100, T. P. Act. Ag 
pointed out however in Matlub Hasan V. 
Kalawati (1), it must be borne in mind 
that a charge is not exactly identical with 
& mortgage, and although a similar remedy 
is available, a suit for the enforcement of a 
charge is not necessarily the same as a 
suit for sale on the basis of a mortgage 
deed. The principle for which the learned 
Advocate for the appellants cohtenda might 
Possibly apply in the case of a single 
charge because, by reason of the Sale, all 
dues on the charge would usually be 
liquidated either by the sale proceeds or by 
means of a personal decree under 
O. XXXIV, r. 6, Civil P. O. In the ease of 
& recurring charge however, even although 
the charged property might be sold in 
execution of a decree for arrears payable 
in respect of the sum charged, the liablility 
in respect of future payments would 
ordinarily remain after the sale and would 
not be extinguished by the sale of the 
charged property in satisfaction of a decree 
for arrears waich might have already ac- 
crued. In such a case the charge will not be 
extinguished by the sale and, as a charge 
is attached to the property charged, the 
auction-purchaser would ordinarily get the 
purchased property subject to the charge. 
I am therefore not prepared to accept this 
argument which has been put forward on 
behalf of the appellants andI must hold 
that the charge in this case was not extin» 
guished by the sale which took place on 
July 10, 1935, . 

Ib is next contended that, in any event, 
the plaintif must be regarded as estopped 
by her own conduct from setting up a charge 
in her fayour as she did not discloge this 
charge in the sale proclamation, The latter 
document has been exhibited in the suit 
out of which this appeal arises and is 
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marked Ex. A. It shows that, in fact, there 
is no mention therein of the property being 
subject te any charge. In these circume 
stances, if it could be shown that the plains 
tiff had deliberately waived her right in 
respect of the charge and put the property 
up to sale free of the charge, there is no 
doubt that she would be estopped by her 
own conduct from pleading a charge at any 
subsequent time, The general law with 
regard to this question has been concisely 
stated in Manik Ram v, Ram Autar, 27 Ind. 
Cas. 611 (2). In that case the learned 
Judicial Commissioner made the following 
observations : 

“It is sufficient in my opinion to raise an estoppel 
if it shown, as in the present case, that a person 
who has an interest in the property sought to be 
gold in execution of the decree and who has had 
an opportunity of having that interest proclaimed 
before the property is brought to sale, has deliber- 
ately omitted to ask the Oourt to have it notified 
for the information of the intending purchasers. 
It would be in the highest degree inequitable to 
allow a person in this position to turn round after- 
wards as against the purchaser and defeat the 
interest which the latter has acquired, by setting up 
a previous interest of his own.” 

In the case with which we are now 
dealing however the circumstances are 
somewhat peculiar. In the application for 
execution the fact was clearly mentioned 
that the property was charged, against 
which it was proposed to execute the decree. 
There were also some other words in this 
application for execution which defined even 
more precisely the exact nature of the 
charge, but it is suggested on behalf of the 
appellants that these words were inter- 
polated after the sale. A similar suggestion 
ig made with regard to certain words which 
appear in a verified petition filed in Court 
before the sale. The learned Subordinate 
Judge has come to no express finding on 
the question whether these words were 
subsequently interpolated or not, but there 
is, at any rate, no doubt that in the appli- 
cation for execution itself attention was 
drawn to the fact that the properties men- 
tioned in the application were charged pro- 
perties. This being the case, in the ordinary 
course of events, one would have expected 
some mention of the charge to have been 
made in the sale proclamation, but this was 
not done. The reason for this omission is 
obscure, but, in this connection, it must be 
remembered that, in view of the language of 
O. XXI, r. 66, Civil P. O., some responsie 
bility attaches to the Oourt itself for the 
purpose of ensuring that the sale procla- 
Mation contains the necessary details. A 
Pe 27 Ind. Cas. 611; A I R 1915 Oudh 1; 20L 
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similar case to that which we are now 
considering came before the Allahabad 
High Court in 1921 in Ram Sarup V. 
Bharat Singh (3). In that case the 
plaintiffs were mortgagees and they 
applied for the sale of certain property of 
the judgment-debtor and expressly men- 
tioned in their application for execution 
that this property was subject to their 
mortgage. For some reason unconnected 
with any action or statement of the plaintifis 
the mortgage was not’ notified in the sale 
proclamation, but it was held that the 
Plaintiffs were not thereby precluded from 
subsequently enforcing their mortgage 
against the auction-purchaser, In the judg- 
ment in that case the learned Judges re- 
ferred to the case in Nursing Narain 
Singh v. Roghoobur Singh (4), but they 
pointed out that that case was distinguish 
able in view of the fact that the application 
for execution did not make mention of the 
mortgage, 

Having regard to the facts found in the 
judgment of the lower Appellate Oourt in 
the case with which we are now dealing it 
would appear that the omission to mention 
the charge in the sale proclamation was 
more likely due to an omission on the part 
of some officer of the Court than to any 
deliberate omission on the part of the plain- 
tiff. This being the case, [am of opinion 
that the plaintiff should not be held to be 
estopped by her own conduct from setting 
up thecharge. In.any event, however, 
even if it be assumed that the omission to 
mention the charge in the sale proclamation 
was duetothe negligence of the plaintiff, 
the defendants would not be ina positicn 
to take advantage of this fact if it could 
be shown that they had notice of the charge. 
The law with regard to this point has 
been stated by Wilson, J., in Nursing 
Narain Singh v. Roghoobur Singh (4), 
supra : 

“The law, it appears to us, has long been settled 
on this matter; that one who has caused the property 
of his judgment-debtor to be sold in execution cannot 
afterwards set up any claim of his own against that 
property unless he shows that the purchaser pur- 
chased with notice of his claim.” 

In this case, however, the finding of the 
lower Appellate Court are to the effect that 
the appellants bad constructive notice of the 
charge in favour of Sashi Mukhi. The 
finding of the learned Subordinate Judge 
on this point is asfollows: .- 

“The truth was either known to the defendants or 
would have been known tothem if only a proper 

(3) 43 A 703; 64 Ind. Oas, 763; AI R 1921 All, 113; 
19 A L J 744. 

(4) 10 O 609. 
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« Investigation had been held or in other words 
if there had not been a wilful abstention from proper 
enquiry or search which would have led to the dis- 
covery of all facts about the charge so that the defend- 

are must be held to be affected with notice of all 
acts, 


The learned Subordinate Judge has ad- 
verted to the fact that the three Pleaders 
who acted on behalf of the appellants in 
- connection with sale knew that the pro» 
perty had been described as having been 
charged in the application for execution, 
He further points out that one of these 
Pleaders, merely Rajendra Kumar Uhou- 
dhury had acted on behalf of one of the 
defendants in Suit No. 1070 of 1932 and 
in connection with that case all the facts 
relating to the plaintiff's charge came to 
his notice. As regards Rajendra Kumar 
Ohoudhury it has been argued by the 
learned Advocate for the appellants that it 
cannot be said that he had notice of the 
charge while acting on behalf of his cleint 
within the meaning of Expln. III to s. 3, 
T. P. Act, which is in the following terms : 

“A person shall be deemed to have had notice of 
any fact if his agent acquires notice thereof whilst 


acting on his behalf in the course of business to which 
that fact is material,” 


I am not however prepared to accept this 
argument. Rajendra Kumar Ohoudhury 
certainly had notice of the fact of the 
caarge when be scrutinized the record on 
behalf ofdefendant No. 22 and he noticed 
that these properties were described as 
charged properties in the application for 
execution. This fact alone was sufficient 
to put him on enquiry and if he had even 
attempted to make such an enquiry he 
would certainly have remembered all the 
facts relating to the charge which as found 
by the lower Appellate Court cams to his 
notice in connection with Suit No. 1070 of 
1932. In my view, tho defendants in this 
case must be held to have had notice of the 
charge having regard to the language of 
the relevant portion of s. 3, T. P, Act, which 
is as follows: 

“A person is said to have “notice” of a fact when he 
actually knows that, or when, but for wilful absten- 
tion from an inquiry or search which he ought to 
ar made, or gross negligence, he would have known 
Ib, 

I am therefore in entire agreement with 
the conclusions at which the learned Sub- 
ordinate Judge has arrived with regard to 
this point. In my view, the cireumstances 
clearly show that the fact of the charge was 
known either to the appellants or their 
agents, but they deliberately tried to take 
„advantage of the omission to mention the 
harge in the sale prcclamation in order 
khat they might obtain the disputed pro- 
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perty free of the charge created by the 
ekrarnama dated January 23, 1890. It is 
however argued on behalf of the appellants 
that, in any event, it should be held that 
the property which passed to the defendants 
was the property described in the gale 
certificate, In this connexion however the 
sale certificate is not in evidence, but even 
if it be assumed that the sale certificate 
did not mention any charge in connexion 
with the property in suit the circum- 
stances are such that the appellants will not 
be entitled to take advantage of the mis: 
description of the property in the sale 
proclamation and they must be deemed to 
have purchased this property subject to 
the charge. 

The next point urged on behalf of the 
appellants is that the amount of maintene 
ance due to the plaintiff should be appor- 
tioned and that they should only be 
held liable for the maintenance in propor- 
tion to the value of the property which 
has actually come into their hands. Admite 
tedly one item of the charged property, 
item No. ll has now been declared free of 
the charge by reason of the decision of this 
Oourt in Serajganj Loan Office Co. Ltd. v. 
Sashimukhi Debi (5) and it appears that 
this particular item of property has not 
come into the hands of the appellants. It 
is also suggested that they have not been 
able to obtain possession of item No. 8 of 
the ekrarnama, but with regard to the 
latter property the evidence on this point 
is by no means convincing. It is argued 
that, as item No. 11 is not in the hands ofathe 
appellants, it would beinequitable to charge 
the remaining properties which were pur- 
chased by them with the full amount of 
the maintenance due to Sashi Mukhi. In 
support of his plea for apportionment the 
learned Advocate for the appellants places 
particular reliance on the cases in Hari 
Kissen Bhagat v. Veliat Hossain (6) and 
Imam Ali v. Baij Nath Ram Sahu(7). Those 
cases however appears to rela'e to instances 
in which certain portions of the morte 
gage security had been released by the 
mortgagee. The general principle with 
regard to mortgages is that the security 
must be regarded as indivisible and it is 
pointed out by the learned Advocate for 
the respondent thats.60, T. P. Act, pro- 
vides that a person interested in a share 
only of the mortgaged property will not be 


(0) 41 O W N 110; 168 Ind. Oas. 538; AIR 1937 Cal. 
36; I L R (1937) 1 Oal. 595; 9 R O 835. 

(6) 30 O 755; 7 O W N 723. 

(7) 330 613;10 O W N 551; 30 LJ.576. a. Pa 
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entitled to redeem his share only except 
where a mortgagee, or, if there are more 
mortgagees than one, al] such mwortgagees 
has or have acquired in whole or part the 
share of a mortgagor. If in the present 
case Sashi Mukhi in her capacity as 
charge-holder had herself done anything 
to release any of the charged properties 
from the charge it might have been argu- 
ed, on the analogy of the ordinary provisions 
of law relating to mortgages. that the 
defendants would only be liable to her as 
regards her maintenance in respect of a 
sum to be apportioned proportionately to 
the value of the property purchased by them. 
As things stand however Bashi Mukhi is 
clearly entitled to realize her maintenance 
from the property which has actually come 
into the hands of the defendants. [n this 
connexion, the learned Advocate for the 
appellants places some reliance upon tbe 
provisions of s. 82, T. P. Act. This section 
appears however to provide for contribu- 
tion inter se by the mortgagors. It is of 
course possible in the present case that, 
in view of the principles laid down in s. 82, 
T. P. Act, the appellants may have some 
right to obtain contribution from certain 
Other persons interested in same portions 
of the charged properties, but this is nota 
matter with which we are concerned in 
the present appeal. J am therefore of 
opinion that this contention on behalf of the 
appellants must fail. It was faintly urged 
on behalf of the appellants that they 
should, in any event, only be held liable 
with effect from the date of their purchase. 
I cannot however accept this argument 
because having regard to the terms of the 
ekrarnama, dated January 23, 1890, the 
charge clearly attaches to the properties 
mentioned in the schedule to that document 
and the persons in possession of that prop- 
erty are liable in respect of the charge. 
Finally, it has been ‘suggested that the 
Courts below should have observed the 
ordinary procedure in mortgage suits in 
connexion with this matter and should have 
passed a preliminary decree for sale This 
is a point which was not raised in the 
grounds of appeal to this Court and, in 
any event, having regard to the observa- 
tions made by the Judicial Committee of 
the Privy Council in Ram Raghubir Lal v, 
United Refineries (Burma) Ltd (8) the 
procedure which has heen adopted can 

(8) 60 I A 183; 142 Ind. Oas. 788; AIR 1933 P O 
143; 11 R 186; Ind. Rul. (1933) P O 106:(1933) M WN 
461; 64 ML J 655; 37 LW 784; 37 O W N 633; (1933) 
a 7 J 541: 35 Bom. L R 753; 57 OL J 308 
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only be regarded as an irregularity. In 
view of the considerations mentioned above, 
I am ofopinion that the decision of the lower 
Appellate Court is correct. It is therefore 
affirmedand this appeal is dismissed with 
costs. Leave to appeal under s. 15, Letters 
Patent is refused, 
DR Appeal dismissed. 
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Agra Pre-emption Act (XI of 1922), s. 4 (1) (7)— 
Co-sharer—Proprietors of specific plots in mahal 
entitled to take part in administration of affairs 
of mahal are co-sharers and not petty proprietors. 

If persons who are proprietors of specific plots 
of resumed muafi land in a mahal and are entitled 
to take part in the appointment of the patwari 
and lambardar of mahal and, as such, they are en- 
titled to take part in the administration of the 
affairs of that mahal, they are co-sharers in the 
mahal within the meaning of the word “ co-sharer” 


as defined bythe Agra Pre-emption Act and not 
merely petty proprietors. 
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Messrs. S. K. Dar, Ambika Prasad and 
Ram Nama Prasad, for the Appellants. 

Messrs. Govind Das, Mansur Alam, M.N. 
Agarwala and Inam-ullah, for the Respond- 
ente. 


Iqbal Ahmad, J.—This is a defendant's 
appeal arising out of a pre-emption suit 
filed by two persons named Shaharyar Khan 
and Rahman Khan in respect of a sale deed 
dated November 9,. 1935. The sale deed 
was executed by defendants second party 
in favour of Munshi Bajrangi Lal, defend- 
ant No. 1 in the suit. By the deed, the 
following three villages in Talugqa Bara 
were transferred to the vendee : (1) the 
entire 16 anna village Bara, (2) the entire 
16 anna village Firozpur, being one of 
dakhli villages to Taluqa Bara ; and (3) the 
entire 16 anna of mahal Munshi Raja 
Madho Lal, village Rohni being one of the 
dakhli villages of Taluga Bara, 

The suit giving rise to the present appeal 
was for pre-emption of the third village 
mentioned above, The entire sale consi- 
deration was Rs. 1,40,000 and it was found 
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by the Court below that the proportionate 
price of village Robni was Rs. 5,250. There 
is no dispute in the present appeal about 
the prcp:rtionate price attributable to 
village Rohni. The plaintiffs’ suit was based 
on the allegation that they were co-sharers 
in village Rohni and, as such, had a pre- 
ferential right of pre-emption against the 
vendee who was admittedly a stranger to 
the village. The vendee contested the suit 
mainly on the allegation that the plaintifs 
were mere petty proprietors and were not 
co-sharers in village Rohni. The Oourt 
below accepted the contention of the 
plaintiffs on the point and decreed their 
claim conditional on the payment of 
Rs, 5,250 by them. Out of this amount, 
for reasons which it is unnecessary to state, 
the Court below directed the plaintiffs to 
pay Rs, 4,539 to the vendee within four 
months and the balance of Rs. 71) was 
to be paid by the plaintiffs to the 
creditors of the vendor, No period was 
fixed by the Court below for the vayment 
of this amount of Rs. 711. Being dis- 
satisfied with the decree passed by the 
Court below Munshi Bajrangi Lal filed an 
appeal in this Court. Hedied during the 
pendency of the appeal and his widow and 
sons were brought on the record as his 
legal representatives. 

The sole question that arises for con- 
sideration in the present appeal is whether 
or not the plaintiffs are co sharers in village 
Rohni. In order to decide this question, it 
is necessary to briefly state the constitution 
of Taluqa Bara and in particular of village 
Rohni. Taluga Bara originally consisted of 
twentyefour villages but later only seven- 
teen villages were included within the 
ambit of that taluga and one of these vil- 
lages was village Rohni. The whole taluqa 
was in one mahal called Mahal Bara. The 
taluga was permanently settled in or about 
the year 1709. In village Rohni there was 
an area of 44 bighas 12 biswas of land 
which was mentioned in tertj goshkwara of 
village Rohni for the year 1840 as “muafi 
land of Nawab Ali Azam Khan.” This area 
consisted of speciGed plotsof land. Though 
the taluga was settled for a lump sum in 
the permanent settlement, the maufi of Ali 
Azam Khan was not settled to revenues. 
About the year 1840, the taluga was sold 
and purchased by one Abdulla, and it is 
common ground that themuafi of Nawab 
Ali Azam Khan was exempt from the ope- 
ration of the sale. In the revision of settle- 
ment that took place in the District of 
Ghazipur in the year 1840, proceedings were 
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taken for the assessment of revenue on the 
muafi land of Nawab Ali Azam Khan, and 
it appears from a rubkar of the Settles 
ment Officer dated January 7, 1842 that this 
muafiland was assessed to a revenue of 
Rs. 30 and 5 annas was assessed on ace 
count of road-cess. The concluding portion 
of the order contained in the rubkar runs 
as follows : 

“The settlement of this land be made as gamindart 
with the first party after obtaining an application 
for admission of jama and an agreement for pay- 
mentofrevenue and village expenses and for res- 
posibility according to the oldrules, subject to con- 
firmation by the members of the Board of Revenue." 

In pursuance of this order, the holders of 
the resumed muafi land executed an agree- 
ment on January 14, 1942 and it was recite 
edin that agreement that 

“a permanent settlement of this land as zamindari 
was made with usona uniform annual jama of 
Rs. 30 revenue and 5 annas road-cess, in all 
Rs. 30-5-0 from the year 1249 F'asli.” 

It was stipulated by the persons execut- 
ing the agreement that they would pay their 
revenue year after year “through Shaikh 
Abdulla, auction-purchaser and lambardar 
of mahal Adai...."" In vara. 8 of the agree- 
ment, it was stipulated that the persons 
executing the agreement “shall continue 
to pay the patwari’s due as provided in the 
apportionment amongst the co-sharers.” A 
rubkar of the Settlement Officer dated March 
18, 1842, is upon the record and it is noted 
in the rubkar that “the mahal of which a 
permanent settlement has been made con- 
sists of zamindari and the arazi bagh of 
pattidari as well.” This document puts it 
beyond doubt that the resumed muaft 
referred to above continued, as it did be- 
fore, to form part of Mahal Bara. The 
next revision of settlement in the District of 
Ghazipur took place in or about the year 
1882 and ths wajib-uleare of Mahal Bara 
prepared in that settlement is upon the 
record. In para. 1 of Chap. I the seventeen 
villages including village Rohni constitute 
ing Taluqa Bara are specified. Para- 
graph 2 of Chap. I provides about the pays 
ment of revenue through a lambardar and 
para. 3 of that chapter embodies the cus- 
tom relating to the appointment of patwart. 
Itis stated inthe last mentioned paras 
graph that in the event of there being 
difference of opinion amongst the zamin- 
dars as to the appointment of a successor 
toa patwart the “Collector shall have 
power toappoint a patwari as provided in 
law.” Chapter II, deals with the “rights 
of ecesharers with reference to custom or 
agreement” and in para. 2 of that chapter 
it is stated that Madho Lalis the lambardar 
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of the mahal and that 

“at all events the lambardar.. ......shall be appoint- 
ed with the consent ofall the co-sharers and with 
the consent of the Collector,” 


Chapter II, deals with “the rights of 
qabzian mathat (inferior proprietors)”. 
Paragraph 2 of this chapter runs as fol- 
lows: 

45 bighas 9 biswas 18 dhurs of resumed muafi 
land is situate in Mauza Rohni within this mahal. 
Its settlement has been made with Hasnu Khan and 
other proprietors. Rs. 30, its revenue, is deposited 
in the public treasury through Lalu Khan, lambar- 
_ dar. Its khewat is separate.” 


Though it appears from this paragraph 
that the lambardar of the resumed muafi 
was a man distinct from Madho Lal, the 
lambardar of the khalsa land, no custom or 
usage about the appointment of the lambar- 
dar of the resumed muafi plots was record- 
ed in Chap. III of the wajib-ul-arz. It would 
appear from this wajibeul-arz that though 
in 1882 a separate khewat was prepared 
with respect to the muafi plots of Nawab 
Azam Ali Khan those plots continued to form 
an integral part of Maha] Bara. Two khewats 
of 1343 Fosli (1935-36) were produced by 
the defendants. One ofthe khewats is “of 
Mouza Rohni mahal Munshi Madho Lal” 
and the other khewat is “of Mouza Rohni 
mahal Shaharyar Khan.” The entire 16 
annas khalsa land which was sold to 
Munshi Bajrangi Lal is entered in the 
former, khewat whereas the resumed muafi 
land is entered in the khewat of mahal 
Shaharyar Khan. In this khewat the shares 
of the various owners of the resumed muafi 
are’ described in annas and pies and the 
area of the total khewat is recorded as 44 
bighas, 13 biswas, 6 dhurs. In the khatauni 
of 1343 Fasli the resumed plots held by 
various persons mentioned in the khewat 
are specified. It was contended by the 
learned Counsel for the appellants that 
the original Mahal Bara continued to exist 
and that the entry in the two khewats 
uggesting that in Village Rohni there were 
two mahals, tiz. mahal Munshi Madho Lal 
and mahal Shaharyar Khan was erroneous. 
In the view that we takeit is unnecessary to 
express any Opinion as to the correctness or 
otherwise of this contention of the learned 
Counsel, and we shall proceed to decide the 
case on the assumption that Mahal Bara, 
as constituted in the year 1¢82, exists up 
to this day and has not been the subject 
of partition. The two plaintiffs in the suit 
are admittedly owners of certain specified 
Plots of resumed muafi in village Rohni 
and, as already stated, the question that 
arises for consideration is whether the 
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plaintiffs are mere petty proprietors or coe 
sharers within the meaning of the Agra 
Pre-emption Act. ‘'Co-sharer” is defined by 
B. 4(1) of the Act as meaning, 

“any person, other than a petty proprietor, entitled 
as proprietor tofany share or part in a mahal or 
village whether his name is or is not recorded in 
the register of proprietors.” ` 

The plaintiffs are undoubtedly proprietors 
of a part of Mahal Bara as the resumed 
muafi plots are within that mahal, and as 
such they must, in view of the definition, 
be held to be “‘corsharers’ in that mahal and 
in village Rohni unless they be held to be 
“petty proprietors” as defined by s. 4 (7) 
of the Act. “Petty proprietor” is defined as 
meaning 
“the proprietor of a specific plot of land in a mahal, 
who as such is not entitled to any interest in the 
joint lands of the mahal, or to take part in the 
administration of its affairs.” 

The plaintiffs undoubtely are the pro- 
prietors of specific plots of land and, as 
such, they will be deemed to be petty pro- 
prietors unlessit is shown that they are en- 
titled to any interest in the joint lands of 
the mahal or are entitled to take part in the 
administration of the affairsof the mahal. 
It is conceded on behalf of the plaintiffs 
that they have no interest in the joint lands 
of the mahal. They can therefore be held 
to be co-sharers only if it is proved that 
they are entitled to take part in the admie 
nistration of the affairs of Mahal Bara. 


Itis impossible to lay dowr an exhauce 
tive list of matters that may be deemed to 
constitute the affairs of a mahal, but it 
cannot be doubted that the appointment 
of the lambardar and of the patwari of 
a mahalis undoubtedly a matter concern- 
ing the affair of the mahal. A lambardar, 
in view of the definition of lambardar con- 
tained in the Land Revenue Act (III 
of 1801), represents the entire body of co- 
sharers and is charged with the performance 
of certain statutory duties. In particular, 
in the absence of a custom to the contrary, 
heis entitled to file suits for ejectment, to 
realize rent and is responsible for the pay- 
ment of Govt. revenue, The realization of 
rent and the payment of revenue isa matter 
that concerns all the co-sharers of the mahal - 
and is undoubtedly an affair of the mahal. 
Similarly, the patwart has to maintain 
the khasra, siaha, khatauni, jamabandi, 
khewat, ete., of the mahal. The main- 
tenance of these records is again of vital 
importance tothe eccesharers of the mahal, 
That being so, any proprietor who hasa 
voice in the appointment of a lamberdar 
or patwart must be deemed to be entitled 
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to take part in the administration of the 
affairs of the mahal concerned. A reference 
to the rubkars and wajibeul-arzes of the 
various revisions of settlement noted above 
shows that the owners of specific plots of 
the resumed muafi had a voice in the 
appointment of the lambardar and of the 
patwa7i of Mahal Bara, In the agreement 
dated January 14, 1842 referred to ahove 
there was a stipulation by the owners of 
the resumed muafi plots to pay the patwari's 
dues in conjunction with other co-sharers of 
the village, When weturn to the wajib-ul- 
arz of 1882 we find that the right to nomi- 
nate a patwari was given to the ‘zamindars’ 
of the mahal. In the wajib-ul-arz in certain 
paragraphs the word “hissedar has been 
used, but in the paragraph relating to the 
patuari the word “zamindars” occurs. The 
use of the word “zamindars” in that para- 
graph stands in special contrast to the 
word “hissedar’ used in certain other 
paragraphs of the wajib-ul-arz and points 
to the conclusion that eren the owners of 
the resumed muafi plots were entitled to 
take part in the nomination of the patwari 
of the mahal. 

It has already been stated that in Chap. IT 
of the wajibeul-arz of 1682 the custom relat- 
ing to the appointment of lambardar was 


set forth. It must however be conceded ` 


that that custom was limiled in its scope 
to the appiontment of the lambardar of the 
khalsa land and had no application to the 
appointment of the lambardar of the resum- 
ed muafi plots of which a separate khewat 
had been formed, It is however clear that 
in 1882 one Lalu Khan was the lambardar 
of the khewat constituting the resumed 
plots. No entry about any usage or custom 
relating tothe appointment of the lambar- 
dar of the khewat was however recorded 
in the wajib-ul-arz. In the absence of 
any such record, the rules framed by the 
Board of Revenue under Act XIX of 1873 
as regards the appointment of a lambardar 
must hold the field. One of those rules 
was as follows: 

“Where no village custom can be ascertained, the 
Oollector may.... appoint the nominee of either 
the majority of the properitors, or of the proprietors 
who represent the largest amount of annual value in 
the mahal, ashe may consider advisable.” 

In view of this rule the owners of the 
resumed plots specified in the separate 
khawet had the right to nominate a lambar- 
dar. The conclusion therefore is irresistible 
that the two plaintiffs were entitled to take 
part in the appointment of the patwart and 
lambardar of Mahal Bara and, as such, 
they were entitled to take part in the 
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administration of the affairs of that mahal. 
That being so, they were co-sharers in the 
mahal within the meaning of the word 
“eossharer” as defined by the Agra Pre- 
emption Act. The resumed muafi plots are 
in village Rohniin which the property, the 
subject of the suit, is situated; that being’ 
so, the plaintiffs came within class 5 laid 
down by s. 12 of the Act and hada right 
of pre-emption against the vendee. The 
plaintiffs’ suit was therefore rightly decreed 
by the Court below, and we dismiss this 
appeal with costs. An affidavit has been 
filed on behalf of the vendors in the present 
appeal from which it appears that the sum 
of Rs. 711 that the plaintiffs were directed 
to pay to the creditors of the vendors has 
been paid by the vendors themselves to 
those creditors, This affidavit remains 
uncontradicted.. In view of this affidavit 
we, in modification of the decree passed by 
the Court below, direct the plaintiffs to pay 
the sum of Rs. 711 to the vendors and not 
to their creditors. 


D Appeal dismissed. 


SSS anaa EEN 


BOMBAY HIGH COURT 

Civil Revision Application No, 161 of 1938 

December 20, 1938 
Maox tin, J. 
BAI HARI—DerenpaNnt—APPELLANT 
Versus 

NATHUBHAI PARBHUBHAT AND ANOTHER 
—PLAINTIFFS — OPPONENTS 

Provincial Small Cause Courts Act (IX of 1887),. 
Sch. II, Art.4, asamended by Bombay Act (VI of 1930) 
—"Substantial issue”, meaning of, explained—Suit to: 
recover possession and renton strength of lease— 
Hollowness of lease raised ag defence, whether sub- 
stantial issue—Small Cause Court, if can try such suit 
—Evidence Act (I of 1872), s. 116 -— Tenant denying 
tenancy itself—S. 116, if applies—Landlord and tenant 
—Estoppel. 

“Substantial issue” means an issue arising not 
only upon the allegations in the “plaint but upon those 
allegations combined with the allegations made in 
the written statement. There can be no question at 
issue unless there is a difference between the 
parties, and in order to determine what the issue is, 
the allegations of both sides must be considered. 
substantial issue is an issue which goes tothe root of 
the case, other issues being merely incidental or con- 
cerned with matters of the detail. 161 Ind. Cas. 210 
(1), relied on. 

In a suit to recover possession and rent on the 
strength ofa lease. The question of the hollowness 
of the lease isa matter which goes to the root of the 
whole case. Ifthe lease is hollow then the defendant 
is not a tenant, and the plaintiff cannot succeed upon 
the basis of tenancy. The Small Cause Court has 
therefore no jurisdiction to try sucha suit. 

Section 116, Evi Act, has application where 
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‘the defendant in asuitto recover possession and rent 
on the strength of a lease denies the tenancy itself. 
He is not precluded from raising defence which in 
effect involves a denial of the landlord's title. 

0. R. App, against the decree of the Joint 
First Class Sub-Judge, Surat, in Sm. C O. 
S. No. 87 of 1936. 


Mr. N. N. Hungund, for the Appellant. 
Mr. B. G. Thakor, for the Opponents. 


Order —This was a suit to recnver pos- 
Session and rent on the strength of a lease. 
It was tried by the Qourt of Small Causes 
and the defendant comes in revision upon 
the allegation that the Court had no juris- 
diction to try it except as a long cause 
suit. Coupled with the application for 
revision, there is a further application for 
restitution of possession to the defendant. 
Normally this suit would not be triable by 
a Court of Small Causes. But by an amende 
ment of the year 1930, the Bombay Legis- 
Isture permitted Courts of Small Causes 
to entertain suits for pcssessions of landed 
property in cases where 
“the only substantial issue arising for decision ig as 
to whether the lease has determined by efflux of time 


limited thereby or has been determined by a notice 
in accordance with cl. (A) of s. 111, T. P. Act of 1882.” 


In this case the defence was that the pro- 
perty belonged to the defendant but that 
she executed a rentenote merely as a matter 
of form and because she had mortgaged 
the land and the mortgagee-plaintiff 
insisted that a lease should be executed. 
She contends that it was never intended 
that the lease should be acted upon and 
that in no circumstances was the nominal 
lessor to recover either rent or possession. 
The learned Judge thinks that the hollow- 
ness of the lease is not a substantial issue 
arising in the case within the meaning of 
the Bombay amendment. He cites certain 
‘authorities which state that the jurisdiction 
of the Court is determined purely upon the 
allegations in the plaint, but he recognizes 
that those authorities are earlier than the 
Bombay amendment and are of no effect 
in determining the meaning of the amend- 
ment. He goes on to say that the amend- 
ment itself was made in the interests of 
plaintiffs to give them a speedy remedy and 
it seems unreasonable that the Legislature 
should have in effect ousted the jurisdiction 
of the Small Cause Courts merely because 
the defendant raisas a defence which gives 
rise to the issue specified in the amendment, 
1 am not concerned with the reason or 
nnoreason of an Act of the Legislature; but 
fam perfectly satisied, when the Legislature 
says “substantial issue” it means an issue 
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arising not only upon the allegations in the 
plaint but upon those allegations combined 
with the allegations made in the written 
statement. Thatis only commonsense, You 
can have no question at issue unless there is a 
difference between the parties, and in order 
to determine what the issue is, you have 
to consider the allegations of both sides: 
see for example Bat Jivkore v. Himatlal 
(1) and the remarks cf the learned Chief. 
Justice in that connection. But the question 
is whether this issue is substantial. It 
is contended on behalf of the plaintiff that 
ib isnot substantial but is merely frivolous 
and the Court is not in a positicn to say 
that it was a substantial issue until it 
had heard evidence and found on the facts 
that it was not frivolous. This seems to 
me to give to the word “substantial” a 
meaning which it does not possess. A 
substantial issue is an issue which goes to 
the root of the case, other issues being 
merely incidental or concerned with matters 
of detail. Obviously the question of the 
hollowness of the lease is a matter which 
goes to the root of the whole case. Ifthe 
lease is hollow then the defendant is not 
a tenant, and the plaintiff cannot succeed 
upon the basis of tenancy. I think there- 
fore that the Court had no jurisdiction. 

It has also been contended that s. 116, 
Evi, Act, precludes the defendant from 
raising this defence, since, in effect, it 
involves a denial of the landlord's title. If 
it were admitted that the defendant is a 
fenant, then no doubt she would not be 
permitted to deny her landlord’s title. But 
the tenancy itself is denied in this case, 
and I do not see how s. 116 has any appli- 
cability. The application must therefore 
succeed and the decree of: the Court below 
be set aside. I direct that the plaint be 
returned to the plaintiff for presentation in 
a Court having jurisdiction, The application 
for restitution of possession automatically 
succeeds. The costs to date iucluding the 
costs of O. A. No, 644 of 1938 will be costs 
in the cause. 

8. Decree set aside. 


(1) 237 Bom. L R 965; 161 Ind. Oas. 210; A I R 1936 
Bom, 98; 8 R B 312 (1). 
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CALCUTTA HIGH COURT 
Appeal No, 896 of 1938 
August 24. 1939 
B. K. Moguerses AND Roxsorun, JJ. 
BHOLA NATH BANERJI AND ol HERS— 
DEFENDANTS—-A PPELLANTS 
VETSUS 
SARBAMANGALA DEBI w/o KUMAR 
DEBENDRA NATH ROY— PLAINTIFE— 


RESPONDENT 

Limitation Act (IX of 1808), Arts. 123, 144— 
Person liable to pay legacy need not be executor or 
administrator—He must be in possession of estate 
and legally bound to pay legacy—Co-heirs, suit by, 
against others for his share in property—Article 
applicable—Charge—Creation—Essentials. 

The words “payable” and “deliverable “ in 
the third column of Art. 123, Lim. Act indicate that 
there must be some person who is under a duty to pay 
the legacy or to deliver the distributive shares, 
Ib is not necessary, however, that the persons 
liable to pay must be executors or administrators. 
They must be persons in possession of the estate 
and legally bound to pay the legacy or hand over 
the distributive shares, Where, therefore, a testator 
has in his will directed that the person in posses- 
sion of his estate should pay certain allowance to 
certain person, a suit torecover the allowance is 
governed by Art, 123. 155 Ind. Oas. 390 (2), relied 
on, 186 Ind. Oas. 454 (1), explained. 

Obiter.—.:s between co-heirs, the possession of 
one is prima facie the possession of the others, and 
consequently the suit by one co-heir against another 
to recover his share in the property is governed 
by Art. 144 and not by Art. 123, Lim. Act. 

No particular form of words is necessary to 
create a charge; all that is required is that there 
must be a clear intention to make the land a gecu- 
rity for payment of money. 


the 
dated 


A. from the appellate decree of 
District Judge, Murshidabad, 
February 3, 1938. 


Messrs. Bireswar Bagchi and Kumud 
Bandhu Bagchi, for the Appellants. 


Messrs, Amarendra Nath Bose and 
Satindra Neth Roy Choudhury, for the 
Respondeni, 


B. K. Mukherjea, J.—This is an appeal 
on behalf of the defendants and arises out 
of a suit commenced by the plaintiff for 
recovery of arrears cf a maintenance 
allowance payable to her under the will 
of her grandfather, whose estate is now 
in the hands of the defendants. The facts 
are not in dispute, The plaintiff's grande 
father, one Kalidas Mukherji died leaving 
behind him a will which provided inter 
alia that a maintenance allowance at the 
rate of Rs. 25 per month should be paid 
to the plaintiff out of the estate left by 
the testator. Whoever was in possession of 
the estate for the time being was enjoined 
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to pay this allowance. Under the terms of 
the will, the properties of the testator were 
to vest in the first placein his daughter- 
in-law Bindurekha, the mother of the 
plaintiff, who was to enjov the same in the 
limited rights of a Hindu widow during 
her lifetime. Afler her death, the testator’s 
daughter Sarat Kamini was to possess the 
estate in similar rights, and when she 
died, it was to go absolutely tothe present 
defendants who are the sons of Sarat 
Kamini. Bindurekha had taken out leiters 
of administration with a copy of the will 
annexed and while she wasin possession 
of the estate, a suit was instituted by the 
present defendants and their mother for 
removing her from the position of an 
administratrix and for other reliefs. To 
this suit the present plaintiff was also made 
& party. 

The suit ended in a compromise on the 
basis of which a decree was passed, and its 
terms inter alia were that both Bindurekha 
and Sarat Kamini would surrender their 
whole interests in favcur of the present 
defendants who were to get the properties 
under the will of Kalidas after the death 
of these two widows. Bindurekha got, in 
lieu of surrendering her rights, an annuity 
of Rs, 800 a year charged on certain pro- 
perties. Provisions were made in the 
solenama for paying up the arrears of 
maintenance allowance payable to the plain- 
tiff, and the present defendants expressly 
undertook that in future they would go 
on paying regularly the sum of Rs. 25 a 
month to the plaintiffas directed by the 
will of Kalidas. As this allowance was 
not paid the plaintiff was obliged to institute 
this suit, and she claimed an allowance 
for a period of 10 years at the rate of 
Ra, 300 a year together with interest upon 
itat the rate of 12 per ceut. per annum., 
The plaintiff also prayed that the main- 
tenance allowance might be declared to be 
a charge upon the estate of Kalidas now 
possessed bv the defendants. The defen- 
dants in their written statement denied that 
the plaintiff had any right to the legacy, and 
they vet up the plea of limitation as a 
bar to the suit. They further pleaded that 
the plaintiff was not entitled to a declaration 
of charge as prayed for by him and that 
the interest claimed was exhorbitant. The 
trial Court overruled all these defences, 
and decreeed the plaintiff's suit in its 
entirety. On appeal the decision has been 
affirmed. 

Mr. Bagchi who appears in support of 
the appeal has raised three points for our 
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consideration. In the first place he has 
argued that the suit is barred by limitation. 
His second contention is that no charge 
was created in the present case and no 
declaration of charge could be made in 
favour of the plaintiff. The last point 
raised is that no interest on the legacy 
at arate exceeding 6 per cent. per annum 
can be allowed inlaw. So far asthe first 
point is concerned, both the Courts below 
have held concurrently that the suit being 
one for recovery of a legacy payable under 
the will of Kalidas is governed by Art. 123, 
Lim. Act, and the plaintiff has a period 
of 12 years from the date when the 
legacy became recoverable. This view is 
challenged by Mr. Bagchi who argues in 
the first place that the rights of the plaintiff 
under the will were extinguished and 
became merged in the rights created by 
the compromise made between her and 
the defendants in Suit No. 234 of 1922. 
The suit was consequently one to recover 
money dus on a compromise and the period 
of limitation would be three years under 
Art. 62 or Art. 115, Lim. Act. 

I do not think that this contention is 
sound. The rights of the plaintiff to recover 
the monthly allowance out of the estate 
left by Kalidas was created by the will of 
Kalidas, and not by the compromise in the 
suit of 1922. Paragraph (6) of Kalidas's 
will expressly laid down that whoever was 
10. possession of his estate would be bound 
to pay the plaintiff an allowance of Rs. 25 
& month. The compromise simply referred 
to and reiterated this clause. The defene 
dants acknowledge their obligation under 
it, and undertook that in future they 
would go on paying the plaintiff the 
allowance of Rs. 25 a monthin accordance 
with the terms of the will. There is no 
question here of one debt being merged 
in another as is suggested by Mr. Bagchi. 
The compromise did not create any debt; 
the defendants simply affirmed and acknows 
ledged their obligation under the will. 
Mr. Bagchi then argues that Art. 123 is 
inapplicable inasmuch as the defendants 
were neither executors nor administrators, 
and they were in possessicn of the estate 
in their own right as absolute owners. In 
support of this contention he has invited 
our attention to the decision of the Judicial 
Committee in Ghulam Mohammad v. Ghulam 
Husain (1). Now the words “payable” and 

(1) S9IA 74; 136 Ind. Cas. 454; A IR1932 P O 
81; 54 A 93, (1932) A L J 245; 34 Bom. L R 510; 
36 OW N 310; 62ML J 371;35 L W 464; Ind. 
Hol, (1932) P O 118; 90 W N 399:55 OL J 470 
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“deliverable” in the third column of Art. 123: 
indicate that there must be some person 
who is under a duty to pay the - legacy 
or to deliver the distributive shares. It 
was accordingly held by the Judicial 
Committee in the above case approving of | 
a long series of decisions in India that the 
Article applies only where a suit is brought 
against an executor or administrator or 
Some person legally charged with the duty 
of distributing the estate. It is not 
necessary however that the defendants 
must be executors or administrators. They 
must be persons in possession of the estate 
and legally bound to pay the legacy or hand 
over the distributive shares: vide Sri 
Nathji v. Panna Kunwar (2). 

In this case the testator had bequeathed 
his properties to his nephew and directed 
him to pay an allowance of Rs. 500 a year 
to his daughter Panna Kumari who was 
the plaintiff in the suit, The nephew 
was already dead at the time of the suit, 
and he had by a will executed prior to his 
death bequeathed the properties he got. 
under the will of his uncle to an idol named 
Thakur Srinathji who was made the first 
defendantin the suit. The other defendants 
were the trustees of theidol. It was held. 
and in my opinicn rightly, that the suit to 
recover this allowance was governed by 
Art. 123, as the defendants were in posses: 
sion of the estate of the original testator 
and were bound to pay the legacy to the 
plaintiff. I think that this decision applies 
with full force tothe facts of the present 
case. The defendants are persons who are 
in possession of the estate under the 
provisions of the will of Kalidas. They 
were given the remainder after the two 
previous: life-estates in favour of the two 
widows, and the latter having surrendered 
their interests there was acceleration of 
the inheritance in favour of the present 
defendants. The allowance claimed by the 
plaintiff is a legacy payable under the will 
of Kalidas and the will makes it legal 
duty on the part of the defendants to 
pay it to the plaintiff. The decision in 
Ghulam Mohammad v, Ghulam Husain (1) 
in my Opinion does not in any way support 
the contention of the appellant. There an 
argument was raised before the Judicial - 
Committee that as both the waqf and the 
gift attempted tobe created by the will 
failed, the owner of the property must 
be deemed to have died intestate and 
consequently the suit being instituted by 


(2) 56 A 71l; 155 Ind Cas. 390; AIR 1935 All, 
239; (1934) A L J 230;7 R A 922, 


1940 


“one son against another for his share of 
the inheritance could be treated asa suit 
claiming a distributive share of the pro- 
perty and wculd be governed by Art, 123, 
Lim. Act. This contention was not accept- 
ed by the Judicial Committee as it was 
well-settled that ia a case of this descrip- 
tion between cosrheirs the proper Article 
applicable was Art, 144 and not Art, 123. 

It must be noted that in the case before 
the Privy Council the suit was not for 
payment of a legacy but was one for 
recovery 
property said to have been inherited. by him 
along with the defendant and that is the 
reason why their Lordships observed that 
the defendants must be persons legally 
charged with theduty of distributing the 
estate before the suit could be brougbt 
within Art. 123, Lim. Act, As between 
co-heirs, the possession of one is prima 
facie the possession of the others, and 
consequently the suit by one co-heir against 
another is governed by Art. 144 and not 
by Art. 123, Lim. Act. 

In my opinion therefore the Courts below 
were right in holding that the suit was 
governed by Art. 123, Lim. Act The 
next question is whether the Courts below 
were right in giving the plaintiff a declara- 
tion of a charge in respect of her allowance, 
upon the entire property of the testator in 
the hands of the defendants. The answer 
to this question would depend upon the 
fact as to whether or not a charge was 
created by the will. It is well-established 
that no particular form of words is necese» 
sary to create a charge; all that is required 
is that there must be aclear intention to 
make the land asecurity for payment of 
money, The language used in the will 
leaves no room for doubt that a charge was 
intended to be created. Ib is distinctly 
stated that the money was to be paid out 
of the estate left by the testator, and 
whoeyer was in possession of the estate 
under the terms of the will would be bound 
to pay it. I am not impressed by the 
argument of Mr. Bagchi that as the pro- 
-perties were not specified no valid charge 
could be created. The charge would attach 
to the corpus of the estate which was 
bequeathed by the testator successively to 
the two ladies and then to his daughter’s 
soos who are the defendants in the present 
case. : 

The last point relates to the rate of 
interest and here [ think Mr. Bagchi is 
right in contending that interest at the 
rate of 12 per cent, per annum should 
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not have been allowed. In case of payment 
of a legacy, the rate of interest has been 
fixed by statute at 6 per cent, per annum, 
where the testator is a Hindu: vide s, 353, 
Succession Act, and interest at that rate 
only can be allowed in the present case, 
The result is that subject to the reduction 
in the rate of interest from 12 per cent. 
to 6 per cent. per annum, the decision of 
the Courts below would beaffirmed. The 
cosis allowed by the Courts below would 
stand. There will be no order for costs in 
this appeal. 


Roxburgh, J.—I agree. 
5. Appeal dismissed, 


MAN SINGH (ALL.) 
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ALLAHABAD HIGH COURT 
Second Appeals Nos. 1901 of 1937 
and 52 of 1938 
October 10, 1939 
IQBAL AHMAD, J. 

B. KRISHNA KUMAR—PLAINTIRF 
—APPELLANT 
versus 
Thakur MAN SINGH AND ofHERS— 
DEFENDANTS— RESPONDENTS 

Hindu Law—Joint family—Manager—Suit for 
pre-emption by, dismissed—Subsequent suit by 
members for pre-emption of very property, if barred 
—Res judicata. 

Although the manager of a joint Hindu family is 
not as a rule entitled to sue or liable to be sued 
on behalf of the family, nevertheless, in certain 
circumstances the whole family may be bound by 
the result of suite brought by or against the 
manager, notwithstanding that some members of 
the family were not made parties thereto. The 
exercise of the rightof pre-emption by the manager 
of a joint Hindu family must necessarily be on 
behalf of the members of the family ifthe right to 
pre-empt is founded on the ownership of a share by 
the family and not by the manager alone, and in 
such a case the manager must be deemed to be 
suing on behalf of the entire family. Oonsequent- 
ly where the manager brings a suit for pre-emption 
and the suit is dismissed, a subsequent suit for 
pre-emption by the junior members with respect to 
the very property is barred. Similarly since the 
purchase by a manager is to be deemed to have 
been made on behalf of all the members of the 
family the refusal by the manager of a joint family 
to purchase certain property is binding on all the 
members of the joint family, and after such refusal 
no member of the joint family is entitled to in- 
stitute a suit for pre-emption, 7 Ind. Oas. 902 (1), 
relied on. : 


S. As. from the decision of the Civil Judge, 
Bareilly, dated April 16, 1937, 


Mr. G. S. Pathak, for the Appellant. 
Mr. B. Malik, for the Respondents. 


Judgment.—The question that arises 
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for decision in the present appeal is whe- 
ther the dismissal] of a suit for pre-emption 
brought by the manager of a joint Hindu 
family bars a subsequent suitfor presemp- 
tion by the junior members of that femily 
with respect to the very property which 
formed the subject of the earlier pre-emp- 
tion suit. The decision of the question is 
dependent to a great extent on the answer 
to the question whether the refusal by the 
Manager of a joint Hindu family to pur- 
chase the property sought to be pre-empted 
is or is not binding on the other members 
of the family. The questicn arises under 
the following circumstances : 

On June 21, 1935, defendant No. 3 sold 
certain zamindari sharein village Umarpur 
to defendants Nos., 1 and 2 hereinafter 
referred to asthe vendees. Itis common 
ground that the vendees were complete 
strangers to the village. Har Sahai, the 
elder brother of Krishna Kumar, who 
is the plaintiff-appellant in the present 
appeal, filed a suit for pre-emption against 
the vendees. That suit was numbered as 
Suit No. 689 of 1935. The vendees cone 
tested the suit inter alia onthe ground 
that Har Sahai himself had negotiated the 
sale in their favour and that they had 
made the purchase after the refusal by 
Har Sahai to purchase the property. They 
therefore contended that Har Sahai was 
estopped from maintaining the suit. This 
contention of the vendees found favour 
with the Courts below and those Courts dis- 
missed Har Sahai’s suit. A second appeal 
was filed in this Court by Har Sahai and 
has been dismissed by me. A few days after 
the dismissal of Har Sahai’s suit Krishna 
Kumar, plaintiff-appellant, filed a suit for 
pre-emption with respect to the same pro» 
perty and that suit has culminated in the 
present appes). Krishna Kumar's suit was 
based on theallegation that he was sepa- 
rate from Har Sahai and that he as a coe 
sharer in the village was entitled to pre- 
empt the sale in favcur of the vendees. The 
vendees contested the suit inter alia on 
the ground that Har Sahai and Krishna 
Kumar were members of a joint Hindu 
family and that the dismissal of Har Sahai’s 
suit barred the present suit, 

The trial Court held that Krishna Kumar 
was separate from Bar Bahai and on this 
ground overruled the plea of res judicata 
raised by the vendees and decreed [Krishna 
Kumar’s suit. On appeal by Krishna Kumar 
the lower Appellate Court held that Har 
Sahai and Krishna Kumar were members 
of a joint Hindu family and tbat the deci- 
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sion in Har Sahai'’s suit operated as res 
judicata in the present litigstion. In view 
of this finding, the lower Appellate Court 
reversed the decree of the trial Court and 
dismissed Krishna Kumar's suit. Krishna 
Kumar has come up in second appeal to 
this Court, andit is contended on his 
behalf that the dismissal of Har Sahai’s 
suit could not adversely affect his right to 
pre-erpt the sale in favour of the vendees, 
It is argued that every member ofa joint 
Hindu family is entitled in his individual 


‘capacity to maintain a suit for preeemp- 


tion, even though the claim of the manager 
of the family for pre-emption may have 
failed or even though the manager may 
have refused to purchase the pre-empted 
property. In my judgment, the decision of 
the lower Appellate Oourt is correct and 
this appeal must fail, 

It has been found by the lower Appellate 
Court that both Har Sabai and Krishna 
Kumar were joint and that Har Sahai was the 
head of the joint family at the time of the 
institution of Suit No. 689 of 1935. This 
joint family was a co-sharer in village 
Umarpur, and the right of pre-emption 
sought to be exercised by Har Sahai was 
based on the fact that the joint family 
owned a share in Village Umarpur. So long 
as the joint family continued, neither Har 
Sahai nor Krishna Kumar could in view of 
the provisions of Hindu Law, be deemed to 
have specified shares in the village, and it 
must be assumed that all the male mem- 
bers of that joint family were jointly inter- 
ested in the share belonging to the joint 
family. The foundation for the pre-emption 
suit of Har Sahai was therefore the joint 
co-parcenary interest possessed by the male 
members of the joint family. In other words, 
the exercise of the right of pre-emption by 
Har Sahai was referable to the ownership 
by the joint family of a certain share in 
village Umarpur and not to the ownership 
by Har Sahai of a specined share in that 
village. It follows that the right of pre» 
emption that Har Sahai wanted to enforce 
was aright shared by him in common with 
other co-Pparceners and not a right solely 
vested in him, If this is Bo, there is no 
escape from the conclusion that the suit by 
Har Sahai was notin his individual capa- 
city, but asa karta and representative of 
the joint family, and accordingly the deci- 
sion in that suit bindsall the members of 
the family including Krishna Kumar, 
plaintiff. It is well-settled that although the 
manager ofa joint Hindu family is not as a 
rule entitled to sue or liable to be sued on 
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behalf of the family, nevertheless, in cere 
tain circumstances the wkole family may 
be bound by the result of suits brought by 
or against the manager, notwithstanding 
that some members of the family were not 
made parties thereto: vide Jaddo Kunwar 
v. Sheo Shankar Ram (1). 

The exercise of the right of pre-empticn 
by the manager of a joint Hindu family 
must necessarily be on behalf of the mem- 
bers of the family if the right to pre-empt 
is founded on the ownership of a share by 
the family and not by the manager alone, 
and in such a case the manager must be 
deemed to be suing on behalf of the entire 
family. In this view of the matter, Krishna 
Kumar's sult was clearly barred by the 
principle of res judicata, The dismissal of 
Har Sahai’s suit by the Oourts below was 
based on the finding that Har Sahai had 
refused to purchase the property in dispute, 
and the gale in favour of the vendees was 
executed after his refusal. It is argued on 
behalf of the plaintiff-appellant that the re- 
fusal by Har Sahai to purchase the pro- 
perty could not be binding on him (the 
plaintiff), and notwithstanding Har Sahai’s 
refusal to purehase the property, the plainte 
iff was entitled to preeempt the sale in 
favour of vendees. I find it impossible to 
accede to this contention. It cannot be dis- 
puted that it is open to the manager 
of ajoint Hindu family to purchase pro- 
perty for that family. In other words, the 
manager is clothed with the right to exer- 
cise the right of purchase on. behalf of 
the family. That being so, he must neces- 
sarily have the right to refuse to exercise 
that right in appropriate cases, If the 
purchase made by a manager is to be deems 
ed to have been made on béhalf of all 
the members of the family, the refusal by 
the manager to purchase a particular prce 
perty must equally be deemed to be a 
refusal on behalf of all the members. I 
therefore hold that the refusal by the 
manager of a joint family to purchase cer- 
tain property is binding on all the members 
of the joint family, and after such refusal 
no member of the joint family is entitled 
to institute a suit for pre-emption. 

Lastly, itis argued by Mr. Pathak that 
Krishna Kumar was entitled in his indi- 
vidual capacity to pre-empt the sale in 
favour of the vendees, even though Har 
Sahai's suit was dismissed. In my judgment, 
there is no force in this contention. The right 
of pre-emption vested in all the members 
of the joint family was the subject of ad- 

(1) 33 A 71; 7 Ind. Oas. 902; 7 A L J 945, 


ASMAT SARIK V. EMPEROR (CAL.) 


Z3 


847 


judication inthe suit filed by Har Sahai 
and as that suit was dismissed no member 
ofthe joint family can bring a separate 
suit for pre-emption. For the reasons given 
above, I hcld that the lower Appellate 
Court was right in holding that the suit 
giving rise tothe present appeal was not 
maintainable, and accordingly I dismiss 
this appeal with costs. Leave to appeal 
under the Letters Patent is granted. 


D, Appeal dismissed. 





CALCUTTA HIGH COURT 
Criminal Appeal No. 688 of 1938 
January 13, 1939 
BARTLEY AND HENDEBSON, JJ. 
ASMAT SHELK AND ANOTAER— ÅPPELLANT3 
versus 
EMPEROR—Oppos1Ts PARTY 
Penal Code (Act XLV of 1860), ss. 300, Hacep. 4, 
34—T wo accused charged with murder—Finding of 
jury that one of them came within Hacep. 4 to. 

s. 300—S. 34, tf can be applied against other. 

Two accused were charged with murder, The. 
jury acquitted them of this charge but found that 
one of them brought himself within Excep. 4 to 
s. 300, I. P. 0.: 

Held, that when once the jury were satisfied that 
one of the accused had brought himself within the: 
Excep. 4, there was no room for the application of 
s. 34 against the other at all. 

Mr. Nirmal Chandra Das Gupta, for the 


Appellants. 


Mr. D. N. Bhattacharjee, Deputy Legal 
Remembrancer, for the Orown. 


Henderson, J.—The two appellants were 
charged with murder for causing the death 
of a man named Basir Sheik, The jury 
unanimously acquitted them on this charge 
but found Asmat Sheik guilty of culpable 
homicide punishable under Part 1 of s. 304, 
I. P, GO. and Asrat Sheik guilty of culpable 
homicide punishable under Part 2of that 
gestion. It was obvious that such a verdict 
required examination and we accordingly 
directed the appeal to be heard. The pro- 
secution case was briefly as follows: The 
two appellants are father and son. The 
deceased was the son of Bajaraddi, brother 
of the appellant, Asmat Sheik, The two 
families lived in separate huts in thesame 
Compound; but in spite of this they had 
been on bad terms for some time and there 
had been both civil and criminal liugation 
between them. The incident which led to 
this trial took place on June 9, 
last. According to the prosecution the de- 
ceased and another man was cutting earth 
in a part of the compound. No objection 
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‘was raised by the appellants or anybody 
and nothing happened until about noon 
when the two appellantsrushed out, Asmat 
being armed with a lathi and Asrat with a 
-pointed piece of wood cut from a betel nut 
tree. Asmat beat the deceased severely, 
felled him to the ground and then beat 
him again. Asrat struck bim with a pcinted 
Sulpi and, according to the prosecution, 
injured his arm. On there facts the pro- 
secution case is that the two appellants 
had a common intention to cause Basir’s 
death and did actually cause it. 

Although Asmat denied categorically that 
he had anything to do with the matter, 
the defence Advocate put forward a case 
that there was a mutual fight and that 
Asmat was entitled to the benefit of the 
fourth Exception tos, 300, I. P. O. Although 
the prosecution witnesses were not prepared 
to admit that anything of the kind had 
happened, there was circumstantial evidence 
to support this case and the learned Judge 
put it very strongly tothe jury. In view of 
the evidence there can be no doubt that 
death was due to the beating inflicted by 
Asmat, It further appears from the 
medical evidence that Asrat did not punc- 
ture the arm of the deceased with his 
weapon. Now that the case had been fully 
put before us we have no doubt that the 
verdict of the jury was that Asmat caused 
the death of the deceased with an inten- 
tion that would establish a charge of 
| murder but that he brought himself withe 
in Exception 4. They, however, proceeded 
to convict Asrat under Part 2 of s, 304. 
‘Both the learned Deputy Legal Remem- 
brancer and Mr. Das Gupta submit that 
.on these facts the appellant Asrat ought 
to be convicted under 8. 323, I. P. C. 

Now when once the jury were satisfied 
that Asmat had brought himself within the 
‘Exception 4, there was no room for the 
application of s. 34 against Asrat at all. 
The verdict itself shows that while 
Asmat had the intention to commit murder 
Asrat had not. There was thus no common 
intention at all. The verdict of the jury 
.against Asrat appears to be due to the 
way in which the learned Judge dealt 
-with the matter. He himself appears to 
shave been in two minds. At the end of 
-his charge he put the case properly 
and in accordance with that direction the 
jury would have convicted Asrat under 
s. 323. But unfortunately immediately 
before that he put a case under s. 304, 
Part 2 read with s. 34. This passage in 
the charge is extremely confuging and the 
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jury must have been unable to understand 
the case properly. It is true that the 
learned Judge pointed out that whereas 
s.34 deals with intention, Part 2 ofs. 304 
deals with knowledge only. He then went 
on tosay: “If you find that there was 
such a common intention to do an act,” 
but he did not explain what this act was 
on this aepect of the case. Had he done 
soit would have been apparent that there 
was no common intention at all, 

Finally, we were addressed on the ques- 
tion of sentence in the case of Asmat. We 
accept the position that the jury’s verdict 
amounts to a finding that there was a 
sudden fight between him and the deceased. 
In addition to this there is the fact that 
he himself was beaten cn the head. We 
accordingly uphold the conviction of Asmat 
under s. 304,Part 1, I. P. O., but reduce his 
sentence to rigorous imprisonment for ten 
years. Inthe case of Asrat we alter the 
conviction into one under s. 323, I. P. O. 
and reduce his sentence to the term of 
imprisonment already undergone by him. 
He will be discharged from his bail. With 
this modificaticn the appeal is dismissed. 


Bartley, J.—I agree. 
5. Sentence reduced. 


MADRAS HIGH COURT 
Second Appeal No. 611 of 1936 
October ol; 1939 
HORWILL, J. 
KASIREDDI SADDAREDDI AND OTHERS— 
PLAINTIFFS—APPELLANTS 
veTsUs 


MANDAPALLEE CO-OPERATIVE 
SOOIETY AND ANoTsaR—DEFENDANTS 
— RESPONDENTS. 

Execution sale—Sale of land in execution of 
award made by Registrar Co-operative Societies—No 
mention of encumbrances in sale proclamation— 
Land, tf sold free of encumbrances, : 

Where land is sold in execution of an award made 
by the Registrar Co-operative Societies, it is not 
sold free from encumbrances, Nevertheless, precise- 
ly similar form of proclamation is generally used 
in the recovery of such money as in case of sale 
for arrears of land revenue} and so there is no 
mention in the proclamation, of any encumbrance, 

The land can only be deemed to have been sold 
free from encumbrances if there was a duty cast 
upon the Co-operative Society of informing interd- 
ing purchasers that the land was being sold free 
from encumbrances. No such duty is cast upon the 
Co-operative Society to reveal their mortgage and 
there is no estoppel. Ordinarily, the principle of 
caveat emptor applies in such a case and the 
mortgagee is under no obligation to reveal his 
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mortgage. Hence the purchaser of land at such 
a sale cannot claim to have purchased the land 
free from encumbrance on the ground that there was 
no mention of them in the sale proclamation, 144 
Ind, Oas. 525 (1), distinguished, 


5. A, against the decree of the Court of 
the Subordinate Judge of Cuddappah in 
Appeal Suit No, 50 of 1935 (A. S. No. 82 of 
1934 District Court) preferred against the 
decree of the Court of the District Munsif 
of Nandalur, in O. 8, No. 53 of 1933. 


_ Mr. Ch, Raghava Rao, for the Appellants, 


Mr, A. Bhujanga Rao, for the Respon- 
dents, 


Judgment.—The husband of the gecond 
defendant Lakshmayya owed two sums 
of money to the Mandapalle Co-operative 
Society. The first was secured and the 
Second unsecured. The Registrar passed 
an award with regard to the first debt; 
and it was then sent to the Revenue 
authorities for execution under r. XIV (5) 
of the Co-operative Sscieties Act for recovery 
of the decree amount as if it were arrears 
of land revenue. Where land is sold for 
recovery of land revenue it is sold free 
of encumbrances; but it has been frequently 
held that where land is sold for ths 
recovery of money due to Govt. or to the 
public bodies under special acts, such as 
the Co-operative Societies Act and Abkari 
Act for example, the land is not actually 
sold free of encumbrance. Nevertheless, 
precisely similar form of proclamation is 
generally used in the recovery of such 
money; and so there is no mention in the 
proclamation, as there would bein a pro- 
clamation in a sale held under the Civil 
P. C. of any encumbrance. In the present 
case, although there were encumbrances, 
there was therefore no mention of them 
in the proclamation; and the appellant 
purchased the land believing, he says, 
that there were no encumbrances on it. 
He therefore brought the present suit for 
a declaration that this land belong to him 
free of all encumbraces. The question 
that arose for consideration in the QUourts 
below and also arises here is whether, in 
fact. the land may be deemed to belong 
to the appellant free from encumbrances 
or not. The lower Appellate Court held 
that the land was not sold free of encum- 
brances and it therefore dismissed the 
suit. 


The land can only be deemed to have 
been sold free from encumbrances if 
there was a duty cast upon the Oo-operative 
Society of informing intending purchasers 
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that the land was being sold free from 
encumbrances. No satisfactory reason has 
been given to me why it should be assumed 
that such a duty lay upon the Co-operative 
Society, Ordinarily, the principle of Caveat 
emptor applies and the mortgagee is under 
no obligation to reveal his mortgage, There 
was further no reason why the appellant 
should conclude, from the absence of any 
mention of any encumbrance in the proclam- 
ation, that there was no encumbrance. There 
were in fact three encumbrances,one of which 
was in favour of his own father and uncle, 
If there was no duty cast upon the Co-opera- 
tive Society to reveal their Mortgage, then 
there was no estoppel. The Co-operative 
Society, did not do any act which led the 
appellant to believe that there was no 
encumbrance and to bidon that assump» 
tion, 

The learned Advocate for the appellant 
has placed reliance, on some observations in 
Govindarajulu Naidu v. Secretary of State 
for India (1). There gome property was 
sold for arrears of Abkari Revenue. The 
purchaser did not pay the money he bid 
and so the land was reesold and ;the Govt. 
sought to recover from the first bidder 
the difference between the amount that 
he bid and the amount that was subse» 
quently realised under the second sale, 
That diffierence was an enormous one; and 
the Court concluded, on the facts that the 
difference was due to the fact that the 
Property was first sold with a proclama» 
tion ia the ordinary form, and whereas 
in the second case it was sold with a pro- 
Clamation which revealed an existing 
mortgage. In that decision, far from ib 
being held that the proclamation was bound 
to reveal the mortgage, it was neld that the 
Govt. were not legally bound to notify in 
the sale of immovable property for default 
under the Abkari Act that it ig subject to 
encumbrances, The decision in that case 
turned on the finding that the 8ame property 
was not sold on two occasions. Section 36 (4) 
of the Revenue Recovery Act run thus:— 

“Where the purchaser may refuse or omit to 
deposit the said sum of money...the property shall 


be re-sold at the expense and hazard of such pur- 
chaser.” 


It was there held that the property that 
was sold in the first instance was property, 
free of mortgage and the property sold in 
the second case was property subject to a 
mortgage, and that therefore s. 36 (4) did 


(1) 65 M LJ 317; 144 Ind, Cas. 525; Ind. Rul, 
(1933) Mad. 421; (1933) M W N 582; 38'L W 125; A 
IR 1933 Mad, 649, 
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not apply, in that the same property was 
not resold. 

The Co-operative Society was therefore 
under no legal obligation to notify that mort- 
gage although one would except them to do 
s0. In fact, tkey seem to have done their best 
to notify bidders. D.W. No. 3}, who was 
acting cn behalf of the Vo-operative Scciety 
obtained an encumbrance certificate and 
sent itto the Tahsildar before the sale. 
He was surprised, he says, to learn that 
no mention was made of the encumbrace. 
Te appellant could have ascertained the 
existence of the mortgage if he had so 
chcsen; and as there was no mention of 
an encumbrance or the absence of one 
in the proclamation,one would have expected 
him to have ascertained before purchasing 
the property whether or not there was any 
-~ encum brance. 

The appeal fails and is dismisted with 
costs, No leave. 


N.-8. Appeal dismissed. 


PATNA HIGH COURT 
Appeal No. 621 of 1938 
September 19, 1939 
Hareizs, O. J. AND Fazu ALI, J. 
BHUBANESHWAR NARAYAN— 
DERENDANT— APPELLANT 
Versus 
Rai SATYADEO NARAYAN AND OTHERS 
— PLAINTIFFS— RESPONDENTS 
Limitation Act (IX of 1908), Art, 116—Regtstered 
simple bond specifying day of repayment—Suit on 
Where the bond on which the suitis brought is 
registered and specifies a day on which the debtor 
would repay the loan the period of limitation will 
be six years from the day on which the debtor had 
contracted to repay and the appropriate Article 
applicable is Art. 116. 


A. from the appellate decree of the 
District Judge, Darbhanga, dated June 25, 
1938, 

Mr. D. N. Varma, for the Appellant. 

Mr. T. N. Sahai, for the Respondents. 

Fazl All, J:—This is an appeal by the 
defendant in a suit brought by the plain- 


tifs for the recovery of asum of Rs. 200: 


on the basis of a bond dated July 18, 
1927. The bond purported to be a sude 
bharna bond and was executed by the 
defendants to secure a sum of Rs. 1,000 
by mortgaging certain properties. Out of 
this sum Rs. 200 was paid in cash and 
tte balance of Rs, 800 was left with the 
plaintifis to pay off a prior mortgage dated 
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May 22, 1922. The plaintiffadid not pay 
the sum of Rs; 800 to the prior mortgagee, 
as’ the latter claimed that a larger sum was 
due to him and the defendants did not 
give poseession of the mortgage property 
to the plaintiffs. The present suit was 
brought by the plaintiffs on May 15, 1936 
and the only ground on which the defen- 
danteappellant contested it was that it 
was barred by limitation. The plea of 
limitation having been negatived by the 
Ocurts below the defendant has appealed 
to this Court. 

Now, it seems to me to be clear that the 
bond executed by the defendants in favour 
of the plaintifs never took effect as a 
mortgage bond, because as I have already 
stated the plaintiff did not pay the sum of 
Rs, 800 either tothe prior mortgagee or to 
the defendazt and the defendant did not 
give possession of the mortgaged properties 
to them. The bond however may still be 
treated as a simple money bond. It is not 
denied by the defendant that a sum of 
Rs. 200 was paid to him by the plaintiffs 
as a loan and the bond contains an express 
covenant to “repay the entire loan in cash 
in one lump sum on the full moon day 
of Bhado 1341,” (corresponding to Septem- 
ber 28, 1934). Now, if the bond is to be 
treated as asimple bond, I have no doubt 
that limitation jor the present suit must 
be deemed to run from September 23, 
1934, that is to say the date on which 
the defendant promised to repay the loan. 
Art, 66 provides that when a suit is brought 
on a single bond in which a day is specified 
for payment, the period of limitation is 
three years from the date so specified. 
As the bond on which the suit is 
brcught. was registered the period of limi» 
tation in this case will be’stx years and 
in my opinion the appropriate Article to 
be applied to the present case is Art. 116 
which provides that for a suit for compen- 
sation for the breach of a contract in write - 
ing registered, the period of limitation is 
six years from the date on which the breach 
took place, The present suit was brought 
within three years of the date on which the 
defendant had contracted to pay the money 
and therefore it is within time. In my 
opinion the conclusion arrived at by the 
Courts below is correct and I would dismiss 
this appeal with costs, 


Harries, C. J.—I agree. 
D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Second Appeal No. 737 of 1937 
August 21, 1939 
POLLocK, J. 
TRIMBAK NARAYAN—APPELLANT 
VETSUS 
YADORAO SHANKARRAO JAMDAR 
AND ANOTHER— RESPONDENTS 

Evidence Act (I of 1872), ss. 91, 63 (5)—Agree- 
ment reduced to writing—Proof of the terms of 
agreement, nature of—Adverse possession—Defend- 
ant's possession held permissive—Parties compromis- 
ing—Consequently appeal dismissed—Terms of com- 
promise not known—Possession of defendant  there- 
after, presumption as to. 

Where the terms of the agreement to compromise 
were reduced to writing, under s. 91 of the Evi. 
Act no evidence can be given in proof of the terms 
of the agreement except the document itself or 
secondary evidence of its contents. But s. 63 (5) 
permits oral accounts of the contents ofa document 
being given by some person who has himself seen 
it, 100 Ind. Cas.1(1), relied on. 

Where after the decree for possession was passed, 
the Court holding that the defendant's possession 
was permissive, the parties arrived at a compro- 
mise, and’ the. appeal from the decree was, there- 
fore, dismissed, and the terms of the compromise 
could not be known: 

Held, that-it could not- be presumed that- the 
terms of the compromise were not carried out and 
that the defendant, whose possession had been held 
. by the Court to be permissive up to then, there- 
after held adversely, It could: not, therefore, be 
prezumed that’ possession following the compromise 
was adverse and that- consequently-the plaintiff's 
title was not extinguished, since there was nothing 
to show that the-defendant even claimed any ad- 
verse claim since the compromise. 58 Ind. Cas. 96 
(2), held dissented in 70Ind. Oas. 994 (3), 74 Ind, 
Oas, 492:(4), 129 Ind. Cas. 703 (5) and 163 Ind. Oas, 
545 (6), relied on. 


S: A. from the appellate decree of tke 
Court of. the Fourth Additional, District 
Judge, Nagpur; dated July:-28, 1937.. 


Mr. B. R. Mandlekar, for the Appel- 
lant: 


Rai Bahadur M. B.\Kinkhede, Messrs, M. D, 
Khandekar and V. R. Dhoke, for the 
Respondents. 


Judgment.—This isa plaintiff's appeal 
arising out of a suit for a declaration 
that the plaintiff is the owner of certain 
land in Nagpur, as shown in the Map 
attached to the plaint. The land is 
partly covered by a house. The contesting 
defendant Yadorao, defendant No, 1, admits 
the plaintiff's ownership cf the materials 
of the house but denies that the Plaintiff 
is entitled to any part of the site. In 
1884 there was a suit between Yadorao’s 
father Shankarrao and the plaintif’s father 
Narayan over the site occupied by this 
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Shankarrao alleged that he had 
allowed Narayan the use of this site and 
the house standing thereon for his occupa- 
tion as they were related to each other 
and that Narayan had recently pulled 
down the house and started to reconstruct 
it. Shankarrao sued to recover possession 
of the site and the value of the house. 
Narayan pleaded that he had been in 
adverse possession for over 40 years but 
it was held that he had been in permis- 
sive possession throughout and Shankarrao’s 
claim was decreed for possession and for 
Rs. 75 as the value of the materials of 
the house. Against that decision Narayan 
appealed. The Appellate Court's order was 
as follows: “The parties having filed a 
written compromise dated September 23, 
the appeal is dismissed thereon.” Un- 
fortunately the terms of the compromise 
were not recorded in the order of the 
Appellate Court and the compromise itself 
has been lost. 

Defendant No. 1 in this case alleged 
that the compromise was that Narayan 
should continue in possession of the site 
of the house and the adjoining land, pay 
damages as decreed, and be the owner of 
the materials of the new house, and that 
Shankarrao should not execute the decree 
for possession but should permit Narayan 
to occupy the house as his licensee. The 
plaintiff denied auy such compromise and 
pleaded that oral evidence of the terms 
was inadmissible. The terms of the 
agreement to compromise were reduced to 
writing, and therefore under s. 91 of the 
Evi, Act no evidence can be given in 
proof of the terms of the agreement except 
the document itself or secondary evidence 
of its contents. Section 63 (5) permits 
oral accounts of the contents of a docu» 
ment being given by some person who 
has himself seen it. Two witnesses have 
been examined on the point, Ramchandra 
Shankar (D. W. No. 4) and Ramchandra 
Balwant (D. W. No. 5), but clearly neither 
of them had read the document and there- 
fore their evidence is inadmissible: See 
Ma Mi v. Kallander Ammal (1). 

In Mir Akbar, Ali v, Abdul Ali (2) it 
was held that adecree for possession puts 
an end to adverse possession and that the 
party who wishes to acquire a good title 

(1) 5.R 18; 100 Ind:Oas, 1;25 A.L J:65; AIR 
1927 P O 15; (1927) M W N 80: 38 MLT 41; 25 
L W 342; 28 PL R:109: 5) ML J 376; 6 Bur. L 
J 40; 450 L J 263; 8 P L T 280:.310 W N 621; 29 
Bom, L R 800 (P 0). 

2) 44 B 934; 58 Ind. Oas. 96; 22 Bom. Li R916; A 
I R1920 Bom, 61. 


8592 


by adverse possession must start afresh 
"after the decree. This view was dissented 
from in Singaravelu Mudaliar v. Chokklinga 
Mudaliar (3) which seems to be in ac- 
cordance with the view expressed by the 
Privy Council in Subbaiya Pandaram v. 
Mahammad Mustapha Marcayar (4). The 
Madras view has been accepted in Jaimni 
Das v. Phulla Khan (5) and Mohammad 
Tahir v. Bechey Lal (6). The position 
here however is different, After the decree 
for possession was passed in the trial 
Court there was a compromise. We do 
not know what the terms of that com- 
promise were but it cannot be presumed 
that the terms of the compromise were 
not carried out and that Narayan, whose 
possession had been held by the Court to 
be permissive up to then, thereafter held 
adversely. There is no pleading to show 
how or when his possession became 
adverse thereafter. In the plaint the 
plaintiff alleged that the property in suit 
was his ancestral property but the suit 
of 1804 decided that the site occupied by 
the house was the property of Shankarrao, 
There is no clear pleading by the plaintiff 
to show how he acquired title by adverse 
possession, He said that his ancestors 
were in possession as owners and that 
since his father’s death in 1887 he has 
been in possession as owner and adversely 
to all and that the ‘title of defendant 
No. 1 has been extinguished by lapse of 
time. As I have held that it cannot be 
presumed that possession following the 
compromise was adverse, it follows that 
the title of defendant No. 1 has not been 
extinguished because there is nothing to 
show that any adverse claim has ever been 
made since. 

The plaintif has contended that, if he 
is not the owner, he is a licensee and 
that the license is irrevocable. That point 
does not arise as the suit is for a declaras 
tion that he is the owner of the property 
in dispute. 

The suit of 1884 related merely to the 
site on which the house stands. The lower 
Appellate Court has held that the rest of 

(3) 46 M 525; 70 Ind. Oas 994; 16 L W514; 31 M 
L T 298; (1922) MW N 676; 43M L J 737; AI R 
1923 Mad. 88, 

(4) 46 M 751; 74 Ind. Oas. 492; 21 AI. J 730; Al 
R 1923 P O 175; 45 M LJ 588; 25 Bom, L R1275; 


18 L W 903; (1924) M W N 65; 28 OW N 493; 2 
Pat. L R 104; 33M LT 285; 40 O L J 20; 50 I A 295 


(PO. 
(5) A IR 1930 Lah, 472; 129 Ind. Oas. 703; 31 P L 
R 572; Ind: Rul. (1931) Lah, 223, 
(6) AI R 1936 All. 466; 163 Ind. Oas. 545; (1936) 
A LJ 588; 1936 A LR 612; 9RA 37, - 
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the site in dispute has been in the posses- 
sion of defendant No. 1 throughout and 
not in the possession of Lhe plaintiff, so that 
ra plaintiff's claim to that site also must 
ail. l 
The appeal therefore fails and is dismiss- 
ed with costs. Counsel’s fee Rs. 40. 


D. ‘Appeal dismissed. 


PATNA HIGH COURT 
Appeal No. 391 of 1938 
November 3, 1939 
HARRIHS, O. J. AND DHAVLE, J. 
DHANU LAL—PrLAINTIRE 
— APPELLANT 
versus 
KULDIP NARAYAN SINGH 
AND OTHERS—DEFENDANTS— 
RESPON DENTS 

Contract Act (IX of 1872), s. 73—Tenant under- 
taking to pay Government revenue and cess, failing - 
to pay it—Landlord having notice of intended sale, 
but taking no steps to avoid it by paying necessary 
dues—Sale taking place—Landlord, if entitled to 
damages, for breach of contract—Practice—Amend- 
ment—Second appeal—Amendment, if can be allow- 
ed. 

Every person who has aright to damage for 
breach of contract must take all reasonable steps to 
mitigate the loss arising from such breach, 

Where a tenant: who has promised to pay Govt. 
revenue and cess, does not pay it but the landlord 
who has notice of the intended sale takes no steps 
to avoid the sale by paying necessary dues and the 
property is ultimately sold, the landlord cannot, in 
a suit by him for damages for breach of contract, 
claim as damages any loss which he could have 
mitigated by taking necessary steps. 

The Oourt should not, atstage of second appeal 
allow the plaintiff to change the whole nature of 
the suit, particularly wheneven at this late stage 
the materials for deciding this new case are not 
before the Court. 


A. from the appellate decree of the Addi- 
tional Sub-Judge, Patna, dated January 15, 
1938. 


Mr. G.C. Mukherji, for the Appellant. 
Messrs. Hareshwar Prasad Sinha and 
Rajeswari Prasad, for the Respondents. 


Harries, ©. J.—This is a plaintiff's ap- 
peal from concurrent decrees of the Courts 
below dismissing the plaintiff's claim for 
Rs, 1,000 and interest by way of damages 
or compensation. The plaintiff's claim with 
regard to certain other small items was 
decreed, but nothing arises out of that por- 
tion of the decree. The plaintiff was the 
proprietor of certain property, and the de- 
fendants were mukarraridars holding from 
him. It was alleged that the defendants 
were liable to pay Govt. revenue and 
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cesses in respect cf the property and that 
they had failed to doso, Consequently the 
property had been sold for the payment of 
these Govt. dues, and the plaintiff 
had been compelled to repurchase the pro- 
perty from one Ramkishun for a sum of 
Rs. 1,000, The present suit was brought to 

` recover this sum of Rs. 1,000 together with 
certain costs and for certain other small 
items which were decreed, Both the Courts 
below came to the conclusion that the 
plaintiff was not entitled to recover this 
sum of Rs, 1,000 together with interest and 
costs and dismissed this portion of the 
claim. 

The Courts below have held as a fact that 
the plaintiff knew of the defendants’ failure 
to pay the Govt. dues. The amounts 
due totalled Rs. ?, and both the Courts 
below have found that the sale could have 
been avoided if the plaintiff had paid this 
small sum. The plaintiff, though knowing 
that this amount was due, allowed the pro» 
perty tobe sold and purchased by Ram- 
kishun. He subsequently purchased the 
same for Rs, 1,000, and in the view of the 
lower Oourts the plaintiff could not recover 
the amount which he spent in recovering 
the property because he could have mitigat- 
ed the whole of the loss by himself pay- 
ing Rs. 9 before the sale took place. It has 
been contended by Mr. G. C. Mukherji on 
behalf of the plaintiff that there was no 
evidence upon which the Courts could come 
to the conclusion that the plaintiff knew of 
the defendants’ failure to pay the Govt. 
revenue or cess or knew of the im- 
pending sale, Both the Courts below have 
come to the conclusion that: notice issued to 
the plaintiff by the Certificate Officer in- 
forming him that his property was going to 
be sold in a certificate sale was actually 

«served on Walayat Ali (P. W. No.3) some 
time before the sale took place. Walayat 
Ali was ihe plaintiff's mukhtar, and in 
evidence he did not deny the receipt of this 
notice. All he said was that he could not 
remember whether he: had received the 
«notice or not. He then added that the 
mplaintiff had complained to him that he had 
maot been told that this notice had been 
served. Mr. Mukherji has contended that 
service on Walayat Ali was not effective 
| service on the plaintiff because it was not 
2stablished that Walayat Ali was a person 
Bolaintif. 
Mr, Mukherji has relied upon r, 3, Sch. II, 
“Bihar and Orissa Public Demands Recovery 
Act; but 
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Walayat Ali's evidence that he was a 
person empowered to receive such a notice 
on behalf of the plaintiff. Further, there 
was evidence that a registered parcel had 
been sent by the Oertificate Officer to the 
plaintiff. At first the plaintiff denied his 
signature on the receipt for the parcel; but 
itis Clear that the signature is that of the 
plaintiff. This parcel must have contained 
some notice relating to this certificate sale, 
and the moment it is held that the plaintiff 
received this parcel and gave a receipt for 
it, it follows that he had notice of this in- 
tended sale before it took place. In my 
view there was ample material upon which 
the Courts below could come tothe conclus 
sion that the plaintiff had notice of the 
impending sale in time to take steps to 
avoid it. In fact, he could within thirty 
days of the sale have obtained the property 
by paying the amount due and a small pere 
centage as compensation. The plaintiff 
did nothing of the kind but waited and 
then paid Ramkishun Rs, 1,000 and tken 
brought this suit. The Oourts below have 
held that the plaintiff could, by the exercise 
of reasonable diligence, have avoided all 
damage in this case, and that being so, they 
have refused to give the plaintiff any sum 
in respect of this portion of his claim. 
Section 73, Contract Act, lays down that if 
a party is guilty of a breach of contract, the 
other party is entitled to compensation for 
any loss or damage caused to him thereby, 
which naturally arose in the usual course 
of things from such breach, or which the 
parties knew, when they made the contract, 
to be likely to result from the breach of it. 
In the Explanation to this section however 
it is laid down thats 

“In estimating the loss or damage arising from a 
breach of contract, the means which existed of 
remedying the inconvenience caused by the non- 
performance of the contract must be taken into 
account.” 

The contract sued upon here was a pro» 
mise by the tenant to pay the Govt. 
revenue and cess, There was a breach of 
this contract the moment the tenant failed 
to pay the Govt. dues on due date. 
At that moment the plaintiff's property was 
in jeopardy, and he was entitled to sue for 
any damages which would be incurred. 
Olearly after the breach the plaintiff could 
have avoided alldamage by paying Rs. 9 
which was the amount due to the Govt. 
He did nothing and allowed the pro. 
perty to be sold. Every person who has a 
right to damage for breach of contract must 
take all reasonable steps to mitigate the losg 
arising from sach breach. In the present 


854 


case payment of a very small sum could 
have avoided the damage which occurred 
in this case, and as the plaintiff did not 
take any step to mitigate his damages, he 
cannot claim the large amount which he 
now does in this case, 


Mr, Mukherji attempted to argue that 


there was no breach of contract in this case 
until the property had been sold; hut, as 
I have stated, the contract sued upon here 
was a promise by the tenant to pay 
the Govt. dues the moment the Govt. 
dues were payable: and as there was 
failure to pay, there was a breach of con- 
tract at that moment. The plaintiff had 
ample time between the date of the breach 
and the date of the sale for mitigating all 
the damage which arose from the breach, 
Mr. Mukherji has however argued in this 
case that this isnot a case of a claim for 
damages or compensation for breach of cons 
tract. According tohim it is a claim for an 
amount due under a contract of indemnity, 
It is to be observedthat in the plaint the 
word “indemnity” is never mentioned, and, 
indeed, there is nothing to suggest that 
there was any agreement between the 
parties by which the tenants agreed to 
indemnify the plaintiff from any loss due to 
failure to pay Govt, dues. The case 
was undoubtedly pleaded as a case ofa 
claim for damages for breachof a promise 
to pay Govt, dues. The learned Munsif 
treated the case as such and so did 
the learned Subordinate Judge. In the 
grounds ofappeal to this Oourt nothing is 
said about a contract of indemnity. It is 
assumed in the grounds of appeal that this 
was acase of a claim for damages for 
breach of a promise to pay Govt. dues and 
nothing more. It is now argued that in the 
contract between the parties there is a pro- 
mise amounting.to.an .indemnity; -but the 
contract is not before.us, and it has not been 
printed. Nevertheless, Mr. Mukherji has 
urged us to allow him to argue this case upon 
the basis that there is a contract by the 
defendants to indemnify the plaintiff 
against all loss in the event of the property 
being sold. 

I am not inclined to allow the plaintiff to 
change the whole nature of his suit at this 
stage. . He certainly cannot do so without 
the leave of the Court, because no point as 
to indemnity is taken in the memorandum 
of appeal, Even if we allowed Mr. Muko 
herji to argue this case asa claim arising 
out of a contract of indemnity, we have not 
the contract before us and neither of the 
Courts below have ever had the opportunity 
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of considering it and construing it. In my 
view, the Court should not, at this stage 
allow the plaintiff to change the whole 
nature of the suit, particulary when even at 
this late stage the materials for deciding 
this new case are not before the Court. The 
case must be treated as a claim for damages 
for breach of a promise to pay Govt. . 
dues, and in my judgment both the Courts 
below were right in holding that the plain- 
tiff’s claim failed by reason of the fact that 
he could by the exercise of reascnable care 
and diligence have avoided the effect of the 
defendants’ breach. For these reasons I 
am satisfied that there is no merit in this 
appeal and accordingly I would dismiss it 
with costs, 


Dhavle, J.—1 agree. 
D. Appeal dismissed, 
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RANGOON HIGH COURT 
Civil Revision Application No. 183 of 1939 
August 22, 1939 
DUNKLEY AND Wereat, JJ, 
MOOLJEE MARAOCAN & Oo0o.— APPLICANT 
VETSUS 
M. B. MEHTA— RESPONDENT 

Reveiver—Leave to sue—Duty of Court—Bona fide 
claim—Leave should be granted. 

On an application for leave to sue a receiver, the 
proper course for a Judge is merely to satisfy him- 
self that the applicant has a bona fide claim and 
then on being satisfied in regard to that one point, 
to grant permission for the suit to be brought 
leaving all the issues of law between the applicant 
and the receiver to be decided in the regular suit, 
Where on the facts the applicant clearly has a bona 
Jide claim either against the former receiver or against 
the estate as represented by his successor or against 
both, permission to sue the receiver as representing 
the estate ought to be granted, and in refusing to 
grant such permission, the Judge acts illegally in 
the exercise of his jurisdiction. 


O. R. App. against an order of the District 
Court, Akyab, dated March 1, 1939. 


Dr. Ba Han, for the Applicant. 
Mr. Kalyanwalla, for the Respondent. 


Dunkiey, J. — This application in revi- 
sion arises out of an order of the learnedm 
District Judge of Akyab, passed in Miscele 
laneous Case No. 2 of 1939, declining to 
grant permission for a suit to be file 
against the respondent M, N. Mehta as 
receiver of the estate of the late M. M. P. 
L. Palanisppa Chettyar. The respond: 
ent has been appointed receiver of thir 
estate by the District Oourt, and there 
fore the applicant, in desiring to pro 
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Secute a claim against the estate, was 
bound to obtain the permission of the 
District Court before suing the receiver, 
Now, the claim of the applicant, as set 
out in his application for permission, was 
that he had had supplied Petrol and kerosene 
oil to the value of Rs, 519-14-0 for use 
in the management and running of a 
“mil belonging to the estate, and that 
these supplies were made on the order of 
the previous receiver, T. 8. N. Chokalingam 
Obettyar, ¢. e. the predecessor of the present 
respondent. It was alleged that these 
goods had actually been used in the mill 
belonging to the estate, and, apparently, 
there can be little doubt that that was 
the case, because, referring to pp. 19, 
22, 32 and 33 of Vol, 2 of Ojvil Miacele 
laneous Case No, 17 of 1931 of the District 
Court of Akyab, we find that the late 
Tecelver, T. S. N. Ohokalingam Chettyar, 
applied for the sanction of the Court to make 
these purchases from the apPlicant and 
sanction was duly obtained. We further 
find from the record of the auditor's 
proceedings, made in the same case uader 
the direction of the Court, that the auditor 
found that the applicant was a creditor 
of the estate for the amount which he now 
Claims on account of the supply of petrol 
and kerosene oil. In these circumstances 
it is astonishing that the learned District 
Judge did not forthwith grant the desired 
permission; but instead of doing that, he 
proceeded to consider the legal liability 
of the present receiver and, relying on 
the judgment in Revd. Brother Patrick v. 
Lyan Hong & Co, (1) he came to the con- 
clusion that the present receiver was not 
liable and that no suit by the applicant 
could lie against him. 

The immediate answer to this conclusion 
is of course that the applicant does not 
desire to sue the respondent personally, 
but desires to sue him as representing 
this estate of which he ‘the applicant) is a 
creditor, and, apart from the question as 
to whether the former receiver only was 
liable on the contract with the applicant 
and the applicant could recover by obtain- 
ing, first, a decree against the former 
receiver personally and then getting an 
order subrogating himself to the former 
Teceiver'e right of indemnity against the 
estate, it would seem that on the principle 
laid down in s. 70, Contract Act, prima 
facie the applicant ought to have a right 
of suit against the estate. So far as the fur- 


1) 1938 Rang. 611; 180 Ind, Oas, 819; AIR 1939 
Rang, 12; 11 R Rang, 433, 
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ther and intricate questions of law involved 
in the matter are concerned, these ques- 
tions ought not to have been considered on 
a petition for parmission to sue tha receiver. 
What the learned District Judge has done is 
to decide in a non-appealable order all the 
legal issues which will ultimately arise in 
the applicant’s suit, asd we deprecate 
exceedingly the decision of such legal issues 
in an order from which no appeal lies. 
Olearly, the learned District Judge's proper 
course was merely to have satisfied him- 
self that the applicant had a bona file claim 
and then on being satisfied in regard to 
that one point, to have granted permission 
for the suit to`be brought, leaving all the 
issues of law between the applicant and 
the present receiver to be decided in the 
Tegular suit, 

On the facts the applicant clearly has a 
bona fide claim either against the former 
receiver or againat the estate a3 represente 
Or against 
both, and therefore permission io sne the 
present receiver as representing the estate 
ought to have baen granted, and in refus- 
ing to grant such permission, in car opinion, 
the learned District Judge acted illegally 
In the exercise of his jurisdiction. The 
order of the learned District Judge of 
March 1, 1939 is set aside and the applicant 
is granted: permission to bring a suit against 
the repondent as receiver of the estate of 
M. M. P. L. Palaniappa Chettyar in the 
terms of his petition of January 24, 1939. 
The applicant is entitled to his costs in 
both Courts, Advocate’s fee in this Court 
three gold mohurs. 


Wright, J.—I agree. 
8. Order set aside, 





PATNA HIGH COURT 
Appeal No. 286 of 1938 
August 23, 1939 
ROWLAND AND Caatrarst, JJ. 
KAMALESHWARI PRASAD AND ANOTHER 
—PLAINTIFFS~APPHLLANTS 
versug 
GANGADHAR MAL AND otaars— 

Daren DANTS— RESPONDENTS 

Contract Act (IX of 1872), s. 61—~Successive ad- 
vances by creditor and successive payments by 
debtor—Hach item of debt if unpaid becomes time- 
barred on expiry of three years— Balance outstanding 
im favour of creditor, whether considered to constat 
of oldest items of debie. 

Where there had been successive advances by the 
plaintifis-ereditore and successive payments by the 
defendants-debtors, the legal position is that each 
item of debt if unpaid becomes time-barred on 
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tbə expiry of three years from the date on which 
it is incurred; but the balance outstanding in 
favour of a creditor is not generally considered to 
consist of the oldest items of debt. Under s. 61, 
Contract Act the payments ought to be applied in 
the discharge of the oldest then outstanding debt. 
145 Ind. Oas. 611 (2) and 35 Ind, Oas. 375 (3), relied 
on, 150 Ind. Oas. 6 (1), distinguished. 

A. from the appellate decree of the Bub» 
Judge, Monghyr, dated December 17, 1937. 


Messrs. Mahabir Prasad and EF, S., 
Chatterji, for the Appellants. 

Messrs. S.M. Mullick, RameshwarJaruhar 
pale Rajeshwari Prasad, fcr the Respon- 
- dents. 


Rowland, J.—This is an appeal by 
the plaintiffs in a money suit. The claim 
was to recover the balance due as the net 
result of a series of transactions between 
the parties between the years 1341 and 
1343 Faslis, It is common ground that 
the plaintiffs had a Hindu joint family 
firm and the defendants had another, 
Between these there had been business 
relations for along time. On Asin 20, 1341 
the accounts between the parties were closed 
and entered up as being fully satisfied; and 
no balance due to either party. Then on 
Asin 21,1341 the plaintiffs made an advance 
of Rs. 2,500 to the defendants, In witness of 
this advance a handnote was executed which 
bears dates according to the Fasli and 
English calendars, that is to say Asin 21, 
1341 corresponding to October 25,1933. The 
difficulty is that these two dates do not 
correspond, Asin 21,1341 was September 
25, 1943. After this the parties continued 
to do business with each other. The trans- 
actions in suit which are the transactions at 
Jhajha in District Monghyr consisted of 
further advances by tte plaintiffs to the 
defendants and some payments by the defer- 
dante to tbe plaintifs, Transactions up to 
Baisakh 1343 are summarized in the plaint 
and the net result according to the 
plaintiffs wasa liability of the defendants 
to the plaintifs of Rs. 2,949-86 on acccunt 
of principal together with some interest. The 
correctness of the booksof account and the 
genuineness of the transactions were not 
gericusly challenged by the principal defene 
dant though the guardian ad litem for the 
minor defendants who .are sons of defen- 
dant-No. 1 filed a written statement putting 
the plaintiffs to strict proof. The substan- 
tial defence taken by all the defendants 
was limitation. ; 

Of the transactions to which the suit 
relates the only one that was beyond 
three years from November 27, 19-6, the 
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date of suit, is the: advance of Ke. 2,500 
on Asin 21,1841. The plaintiffs’ case was 
that this loan was not time-barred because 
though the advance was made on September 
95, the handnote was executed on October 25. 
On this point both Courts have held that the 
advance wasin fact made and the hand- 
note executed on Asin 21,1341 correspond- 
ing to September 25, 1233 and that the 
English date October 25, 1933 is merely a 
mistake. The plaintiffs contend that 


they are entitled to count limitation from 


the date which the handnote bears calculated 
according to the Gregorian calendar under 
5.25, Lim. Act, and that the parties should 
not have been allowed to enter into evi 
dence to prove thatthe date of execution 


“was another date than that written accords 


ing to the English calendar in the 
handnote. We have considered this con- 
tenticn which appears to be a matter of first 
impression. It may be that if the document 
had berne a single date evidence would be 
inadmissible to prove that it was in fact 
executed cna different date or it may be 
that limitation would have run from the 
date which the document bears irrespective 
of whether in fact it had been signed on that 
date cr on another date. But in the present 
instance we are not prepared to go behind 
the concurrent findings cf fact that the date 
of the document is Asin 21, 1341, that is t 
say September 25, 1933. That being £0, the 
finding cf the lower Appellate Court musi 
stand ihat the claim for anything which may 
be still due cn the handnote either fol 
principal or interest is barred unless other: 
wise saved. 

Ib is next contended that this is c 
mutual, open and current account betwee1 
the parties to which Art. ta of the 
Schedule to the Lim. Act is applicabh 
and in support of this contention refer 
ence bas been made to the decision oj 
the Privy Council in Bishun Chand v 
Girdhari Lal (1). That however was not < 
case under Art, 85 but under Art. 64 andi 
dealt with a balance struck and acknowledg 
ed over the signature of the defendant, Th 
plaintiff has not obtained an adjustment o: 
account over the signature of the defendan 
at any period which would give him ar 
available start for limitation for the purpose 
of the present suit. Indeed the Article 
applicable to the suit appear to be Art. 5. 
for goods sold and delivered and Art. 57 fo 

(1) 56 A 376; 150 Ind, Cas. 6; AIR1934 P ¢ 
147; 61 I A 273; 6 RP C 166; 40L W 71; 110 ¥ 
N 1003; 67 M Ld1l0; 380W N 981; 5OL. 


535; 934) M W N 786; (1934) a L J- 623; 1934 J 
LR 702: 38 Bom. L R 723; 1934 O L R 622 (P O), 
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money lent, Then it is contended that the 
suit was in substance not a simple suit on 
the handnote but a suit on the balance of 
liability; that there had been successive 
advances by the plaintiffs and successive 
payments by the defendsnts. In such a 
case the legal position is that each item of 
debt if unpaid becomes time-barred on the 
expiry of three years from the date on which 
it is incurred; but the balance outstanding 
in favour of a creditor is not generally 
considered to consist of the oldest items 
of debt. To dosowould be to appropriate 
the payments made from time to time 
towards the satisfaction of the Jatest debts. 
No doubt under s. 59, Contract Act, a debtor 
who owes several distinct debts to one person 
and makes a payment to him is entitled to 
demand that the payment is to be applied to 
the discharge of any particular debt and if 
he does so, the payment if accepted must be 
applied accordingly. Section €0 deals with 
the case where the debtor has given no 
such intimation and there are no other 
circumstances indicating towhich debt the 
payment isto be applied. In tbat case the 
creditor has his discretion to apply it to any 
lawful debt actually due and payable to 
him from the debtor; and he may apply 
it even to a debt which is barred by the 
law in force for the time being as to limita- 
tion, Section 61 deals with the legal con- 
sequence when neither party has chosen to 
exercise his rights of specific appropriation 
of the payment to any particular debt. The 
section directs that in this case the payments 
shall be applied in the discharge of the 
debts in order of time whether they are or 
. are not barred by the law in force for the 
time being as to limitation of suits. These 
sections were construed and applied in this 
Court in Jiban Ram Ramchander v. Sagar 
Mal Khemka (2). Against the suggestion 
for the appellants that moneys paid ought 
to be appropriated in the manner indicated 
by s. 61, Contract Act, Mr. Mullick’s reply 
was that the advance of Rs. 2,500 constituted 


a separate debt and a separate transaction. ` 


The very same contention was advanced on 
behalf of the defendant in Jiban Ram 
Ramchander v. Sagar Mal Khemka (2) which 
I have just cited; but the Court held that the 
plaintiff had treated the account as a running 
account (asin this case}; and in those circum- 
stances it was said that there was no question 
of appropriation, 

“It is assumed as a matter of law that the pay- 
ment would go towards the earlier items in the 
account. But assuming for the moment that this 

(2) 14 PLT 654; 145 Ind. Cas,$11; A IR 1933 
Pat, 267; 6 R P 196, 
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did not constitute a running account, the method 
of accounting adopted by the plaintiffs quite 
clearly amounts to an appropriation in law and 
as they have appropriated, as is clearly seen 
from the accounts, the debt which would otherwise 
be barred by limitation has been saved from 
limitation and the plaintiffs are entitled to recover 
the balance.” S | 

This decision is in full accord with an 
earlier decision of this Court in Bishun 
Perkash Narain Singh v, Muhammad 
Siddique (3), where s 61, Contract Act, was 
applied,and it was held that no specific appro- 
priation having been made by the parties, the 
Court can apply the payments to discharge 
the debts in the order in which they were 


contracted. All the payments were 
directed to be applied in the dis- 
charge of the debts in order of time. 


“Mr. Mullick for the respondents objected 


that the plaintiffs themselves had not made: 
the appropriation now suggested by them. 
There might be some force in this ifs. 60 
stocd alone; but the argument ignores s. 61. 
Mr. Mullick pressed his argument further 
and contended that in paras. 5 and 6 of the 
plaint, the plaintiffs in fact had made an 
appropriation of the payments towards the 
contemporaneous and recently incurred 
debts; but Iam unable toread these para- 
graphs in this sense. It is more correct to say 
that in these paragraphs the transactions 
between the parties are dealt with as cone 
stituting a running account in which case 
clearly each payment ought to be apprce 
priated to the satisfaction of the oldest then 
outstanding debt. The amount to which the 
plaintiffs will be entitled on calculation 
of the accounts cn this basis has not been 
found by the Courts below and it is necese 
sary toremit the record to the lower Appel- 
late Court for a finding under O. XLI 
r.“25. The finding should be returned to 
this Court within two months after which 
this appeal will be put up for final 
hearing. 
Chatter]i, J.—I agree. 
D, Order accordingly, 

ra 1PLJ 471; 35 Ind. Oas. 375; A IR1916 Pat. 
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Appeal No. 109 of 1938 
July 3, 1939 
EDGLEY, J. 
MURARI RAM DASS—JUDGMENTeDEBTOR— 
i APPELLANT 
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RASIK LAL BHADRA AND oraERs— 
DECREE" HOLDERS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0, XXXIV, 
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r. 5 (3)—Discretion of mortgagee-decree-holder to 
put to sale first whatever property he wtshes— 
Executing Court, if can fetter discretion. 

Order XXXIV, r. 5 (3), Oivil P. 0O., confera a 
right upon the mortgagee ordinarily to realize his 
security by bringing only a part of the mortgaged 
property to sale, provided he is satisfied that the 
sale of a portion of such property would be suffi- 
cient for the purpose of enabling him to realize 
his dues, Hence the executing Oourt ought not 
ordinarily to fetter the discretion of the mortgagee- 
decree-holder to put tosale whatever property he 
wished to sell first. 101 Ind. Cas, 124 (3) and 91 
Ind. Cas. 221 (4), relied on, 7 Ind. Oas.4 (1), not 
followed. 

À. from the appellate order of the Sub- 
.Judge, First Court, Sylhet, dated March 7, 


1938. 


Mr. Nripendra Chandra Das, 
Appellant. 

Mr, Hemendra Kumar Das, for the Res- 
‘pondents. 


Judgment.—The judgment-debtor No. 1 
Murari Ram Das is the appellant in this 
ease, It appears that the decree-holder 
obtained a final mortgage decree against the 
appellant on December 5, 1935. This 
-decree was put intoexecution by the decree- 
holder on December 3, 1936 in Execution 
Oase No, 126 of 1936. ‘I hese particular exe- 
cution proceedings were dismissed for 
default on April 7, 1937, but a further 
application for execution was filed on Octo- 
ber 27, 1937, and in his application the 
decree-holder asked that execution might be 
taken only in respect of some of the mort- 
gaged properties which were covered by 
his decree. On an objection filed on behalf 
-of the appellant the first Court directed 
that all the mortgaged properties should 
be included in the sale proclamation. An 
appeal was taken against this order to the 
‘lower Appellate Court and the learned 
Subordinate Judge directed that execution 
should proceed in respect of the properties 
mentioned in the decree-holder’s applica- 
tion and dismissed the application filed 
‘under s. 47, Civil P. O., on behalf of the 
judgmentedebtor. 

The maint point urged by the learned 
Advocate for the appellant in this case is 
that the order of the firat Court should be 
Testored as itis the business of the execut- 
ing Court alone to decide tke order in 
which properties covered by a mortgage 
decree should be put up to sale. In sup- 
port of his contention he relies upon a 
decision of this Court in Mahomed Saddik 
v. Saudagar Mian Lahari (1). In that 
case the learned Judges did not accept the 


(1) .15 OW N 80; 7 Ind. Cas, 4. 
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view taken in a previous decision of this 
Court in Amir Chand v. Bukshi Pershad 
Singh (21, to the effect that “the decree- 
holders are entitled to execute their decree 
against any of the mortgaged propertics 
they please’. It was, however, pointed out 
by Mukherji, J. in Nobin Chandra v. 
Debendra Sen (3) that tha learned Judges 
in Mahomed Saddik v. Saudagar Mian 
Lahari (l), adopted a somewhat extreme 
view, His Lordship in Nobin Chandra v, 
Debendra Sen (3), was of opinion that the 
law had been correctly stated by the Ptana 
High Court in Khirodhar Singh v. Gajadhar 
Lal (4), in which it had been held on a 
consideration of a large number of authori- 
ties that the executing Oourt ought not 
ordinarily to fetter the discretion of the 
mortgagee-decree-holder to put to sale whats 
ever property he wished to sell frst. I am 
further of opinion that the view which has 
been adopted by the lower Appellate Court 
also finds support in the language of 
O. XXXIV, r. 5 (3), Civil P. ©. which 
states : i 

“Where payment in accordance with sub-r. (1) 
has not been made, the Court shall, on application 
made by the plaintiff in this behalf, pass a final 
decree directing that the mortgaged property or a 
sufficient part thereof be sold, and that the proceeds 


of the sale be dealt with in the manner provided in 
sub-r. (1) of r. 4.” 


To my mind the intention of the Legis- 
lature by this provision of the law was to 
confer a right upon the mortgagee ordinas 
rily to realize his security by bringing 
only a part of the mortgaged property to 
sale, provided he was satisfied that the 
sale of a portion of such property would 
be sufficient for the purpose of enabling 
him to realize his dues. This right howe 
ever as pointed out by Mukherji, J. would 
be subject to certain exceptions in the 
case of a bona fide purchaser of the mort- 
gaged properties with which we are not 
concerned in the present case. Having 
regard to the considerations mentioned 
above I am of opinion that the decision of 
It is, 
therefore, affirmed and this appeal is dis- 
missed with costs. The hearing-fee is 
assessed at two gold modurs. 


Se l Appeal dismissed. 


(2) 34 O 13; 4 O L J 573. ; 

(3) 31 O WN 521; 101 Ind. Oas. 124; A I R 1927 
Oal, 522; 45.C LJ 255. 

(4) AIR 1925 Pat. 484; 91 Ind. Oas. 221; 6 F L 
T 393; (1925) Pat, 164. 
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PATNA HIGH COURT 
Second Appeal No. 81 of 1936 
December 1, 1938 
Hareigs, C. J. AND ROWLAND, d. 

Maulavi KAMIRUDDIN KHAN 
—DEFENDANT— APPELLANT 
vETEUS 
BADRUN NISA BIBI AND ANOTHER— 
PLAINTIFFS AND OTAERS— DEFENDANTS — 
RESPONDENTS. 

Limitation Act (IX of 1808), 8. 10, Art. 89— 
Hxecutants of deed entrusting property to another 
for good management with power of sale, but re- 
serving to themselves power to sell or mortgage 
with consent of manager—Manager, tf trustee—~Sutt 
for rendition of accounts—S. 10, if applies. 

A trust contemplates that the trustee isthe legal 
owner of the trust property. There must be a 
transfer of the property to the trustee before a trust 
is created. 

Where certain persons have executed a deed en- 
trusting their property to another for good manage- 
ment with power of sale, reserving, however, to them- 
selves the power to sell or mortgage the property 
with the consent of the manager, the deed does not 
vest the property in the manager as trustee and 
a suit for rendition of accounts is not governed 
bys. 10, Lim, Act but by Art. 89, 


S.A, from tha decision of the Additional 
Sub-Judge, Cuttack, dated August ri, 1935, 


Mr. M. Subba Rao, for the Appellant. 
Mr. B. Mahapatra, for the Respondents. 


Harries, C. J—This is a defendant's 
second appeal against concurrent decrees of 
the Courts below decreeing tte plaintiffs’ 
claim. The suit out of which the appeal 
arices was for rendition of accounts and 
payment to plaintiffs of any sum found due 
afıer taking such accounts. Various defences 
Were raised, but it is only necessary to con- 
sider one of them in this appeal and that is 
the defence of limitstion. Both the Courts 
below held that the suit was a suit for ren- 
dition of accounts as against a trustee and 
accordingly they found that the suit was 
not barred by time. On December 12, 1920, 
two brothers, namely Zamir and Zabir, 
executed what is called a deed of trust. 
By the terms of that deed defendant No. 1 
was entrusted with the management of the 
property of Zamir and Zahir for a pericd of 
ten years ending on December 12, 1930. It 
appears that defendant No. 1 managed these 
properties and in the year 1928 Zamir died. 
As 1 have stated, the period of the deed 
ended on December 12, 1930, and on Decem- 
ber 13, 1933 the present suit was filed by 
the plaintiffs claiming an account from de- 
fendant No, 1. - 

Defendant No. 1 contended that the suit 
was one brought against an agent for 
accounts and was, therefore, governed by 
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The plaintiffs, however 


g. 10, Lim. Act, as the deed in question cən- 
stituted defendant No. 1 a trustee of the 
property. That being so, it was argued that 
a suit for renditicn of accounts could not 
be barred by time. The question which has 
to be decided in this case is whether defen- 
dant No. 1 was a trustee or an agent with 
very wide powers of management. Certain 
evidence was adduced in the Courts below 
to show what had in fact occurred during the 
period of management; but in my view 
this case must be decided upon the construce 
tion of the alleged deed of trust. The deed 
opens with a recital that the two brothers 
were unable to manage their property con- 
veniently and were suffering a great loss 
thereby. For that reason, it is said that they 
were giving defendant No. 1 by the docue 
ment the powers e1umerated thereafter for 
the purpose of gocd management of the said 
properties, Thereafter are set out the vari- 
ous rights given to and duties imposed upon 
defendant No.1. He was to transact all the 
business of the two brothers, appoiut ser- 
vants and agents, bring suits, realize rent 
and in short deal with the properties as a 
general manager. He was in fact given 
certain powers to sell though jn some in- 
stances such powers could not be exercised 
without the consent of the two brothers. How- 
ever, it is significant to note that in para, 13 
of the deed the executants of this deed were 
entitled to mortgage and sell the properties 
with the consent of defendant No. 1. 


It has been argued that taking this docu- 
ment asa whole it transfers the property 
to defeadant No.1 and such is to remain 
vested in him for a period of ten years. On 
the other hand, it is argued by the appellant 
that the document is merely a power-of- 
attorney in very wide terms giving defen- 
dant No, 1 absolute power of management 
but of management only for a period of ten 
years. If this suit is a suit for rendition of 
accounts by an agent, then clearly it is 
barred by time. Article 89, Lim, Act applies 
to such suits and according to that article 
the period is three years from the termina- 
tion of the agency. The agency undoxbted- 
ly terminated on December 12, 1930, and 
this suit was not instituted until Decem- 
ber 13, 1933, that is one day over the period 
of three years, However, Art. 89 will have 
no application if defendant No. I was in 
fact a trustee and not an agent, If he was 
a trustee, then s. 10, Lim. Act applies and 
this period of limitation would not bar the 
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suit. Section 10, Lim. Act is in these terms: 

“Notwithstanding anything hereinbefore contain- 
ed, no suit against a person in whom property 
has become vested in trust for any specific purpose, 
or against his legal representatives or assigns (not 
being assigns for valuable consideration), for the 
purpose of following in hie or their hands such 
property or the proceeds thereof, or for an account 
of such property or proceeds, shall be barred by any 
length of time,” 

Oan it besaid that this document of 
December 12, 1920, vested the property of 
the two brothers in defendant No. 1 as 
trustee? In my view the document did not 
effect such a vesting. A trust contemplates 
that the trustee isthe legal owner of the 
trust property. The word “‘trust” is defined 
in s. 3, Trusts Act, 1882, as follows: 

“A ‘trust’ is an obligation annexed to the owner- 
ship of property and arising out of a confidence 
reposed in and accepted by the owner, or declared 
and accepted by him, for the benefit of another or 
of another and the owner.” 


In short it is an obligation annexed to 
the ownership of property and before there 
can be a trust the trustee must be the 
owner. The matter is made abundantly 
clear in s, 6, Trusts Act, 1882, whichis in 
these terms : 

“Subject to the provisions of s. 5, a trust is 
created when the author of the trust indicates with 
reasonable certainty by any words or acts an inten- 
tion on his part to create thereby a trust the purpose 
of the trust, the beneficiary, and the trust property, 
and (unless the trust is declared by will or the 
author of the trust is himself to be the trustee) trans- 
fers thetrust property to the trustee.” 

In short, there must be a transfer of the 
property to the trustee before a trust is 
created. It is quite clear upon an examina- 
tion of the various terms of the document 
of December 12, 1920, that no property was 
transferred to defendant No. 1. The recital 
to the document makes it clear that defen- 
dant No. 1 was given powers for the good 
Management of the property which in the 
past had been badly managed by the two 
brothers. It is true that he is given powers 
to deal with the property asif he was the 
owner; but it is clear that he is given such 
powers to deal with the property not as 
owner but as agent for the owners. If the 
property was transferred by this document, 
then the owners could never have the 
power of selling or mortgaging the property; 


yet, as I have stated, that power was re- . 


served to the two brothers with the consent 
of defendant No. 1. In my view, upcn a true 
construction of this dccument, defendant 
No, 1 was not made a trustee but was rather 
an agent of the two brothers with full powers 
of managing the property. That being so, 
the present suit wasone for rendition of 
accounts as between principal and agent 
e 
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and accordingly Art. 89, Lim. Act applied. 
As the suit was not brought within a period 
of three years, the lower Court should have 
held that it was barred by limitation. In 
my view the suit was wrongly decreed by 
both the lower Courts and I would, there» 
fore, allow this appeal, set aside the decrees 
of the lower Courts and dismiss the plain- 
tiffs’ claim in its entirety, The appellant 
must have his costs in this Court and in 
the Courts below, 


Rowland, J.—I agree. 
D. Appeal allowed. 





_ LAHORE HIGH COURT 
Execution Second Appeal No. 268 of 1939 
October 3, 1939 
BHIDE, J. 

GOPAL DASS— JUDGMENT- DEBTOR 
— APPELLANT 

Versus : 

MUNICIPAL COMMITTER, HAFIZABAD 
—DEORRE HOLDER AND ANOTHER— 
J UDGMENT-DEBTOR—RESPONDENTS 

Civil Procedure Code (Act V of 1908), sa, 48, 100— 
Whether application is“ fresh” within meaning of 
8. 48 is mized question of law and fact—Second 
appeal is competent—Previous execution application 
dismissed for default—Second application for same 
relief, whether in revival of previous one. 

The question whether the application in question 
is a fresh application within the language of s. 48, 
Civil P. O., is a mixed question of fact and law and 
a second appeal is competent. 

Where previous application for execution has been 
dismissed for default on the part of the decree- 
holder a subsequent application cannot ba held to 
be for revival of the old application, merely be- 
cause the relief prayed for is the same, Jitmal v, 
Jwala Prasad (1) and 6 Ind, Oas. 490 (2), distin- 
guished, 148 Ind. Oas, 1017 (3) and 101 Ind, Cas, 692 
(4), explained. 


Mr. Shambu Lal Puri, for the Appellant. 


Diwan Mehr Chand, for the Respondent 
(Decree-holder). 


Judgment.—This is an appeal arising 
out of execution procedings. A decree was. 
obtained by the respondent Municipal Com- 
mittee in 1925 and applications for execu» 
tion were made from time to time. The 
last butone application was made for the 
arrest of the judgment-debtors on February 
19, 1936. The judgment-debtors raised: 
certain objections which were dismissed - 
and thereafter on April 5, 1937 warrants of 
arrest were- issued, The decree-holder’s 
agent took the warrants for executing them 
at Hafizabad, but failed to present them in 
the Sub-Judge’s Court or take the assiste 
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ance of any bailiff for their execution, 
with the result that the warrants were 
returned unserved. The Court held that 
the decree-holder had been negligent 
and dismissed theapplication on April 27, 
1937. A fresh application was filed on the 
same date and warrants were re-issued ; 
but "an objection was then raised thatthe 
application for execution was barred 
under s. 48, Civil P. O. This objection was 
upheld by the executing Oourt and the 
application was dismissed. But on appeal 
the learned District Judge has held that 
the application dated April 27, 1937 was 
not really a fresh application but ancillary 
to and for the continuance of the previous 
application, and therefore was not barred 
under s. 48, Civil P.C. Against this deci- 
sion the present appeal has been filed. 

The learned Counsel for the respondent 
has urged that the finding of the learned 
District Judge that the application dated 
April 27, 1937 was not a fresh applica- 
tion was a finding of fact and hence could 
not be challenged in second appeal. With 
ali deference to the contrary view expressed 
in some of the rulings, I am of opinion that 
the question whether the application in 
question is a fresh application within the 
language of s. 48, Civil P. O, will at least 
be a mixed question of fact and law and 
a second appeal will be competent: 
secondly, the finding of the learned District 
Judge seemsto be clearly opposed to the 
language of the order of dismissal as also 
to that of the application dated April 27, 
1937. So far as the language of the ap- 
plication dated April 27, 1937 is concerned 
there can be no doubt that it does not 
purport to be ancillary to or for the con- 
finuation of the previous application. The 
previous application had been dismissed— 
rightly or wrongly—for the default of the 
decreesholder in not getting the warrants 
served. If the decree-holder was dissatified 
with this order, it was open to him to 
appeal from it, He did not do so, but 
filed a fresh application for execution. The 
learned District 
previous application being an old one was 
dismissed for statistical or administrative 
reasons. But this finding is opposed 
to the contents of the order of the 
learned Sub-Judge. The learned Sub- 
Judge, as stated above, held that the 
decreesholder had been negligent and dis- 
missed the application for that reason, 
It istrue that he also remarked that the 
application was an old one, But this 
remark may have been made only to 
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support the learned Judge’s view that the 

ecree-holder had not been diligent. The 
learned Judge was himself the best person 
to say whether the previous application was 
dismissed merely for statistical or adminis- 
trative reasons or otherwise and it is note- 
worthy that it was the same Judge who 
held that the application dated April 27, 
1937 was a fresh application within the 
Meaning of s. 48, Civil P. O.. and was 
heard under that section. 


The learned District Judge has referred 
to Jitmal v. Jwala Prasad (1), Prabh Devi 
v. Diwan Chand (2) and Shiva Shankar Das 
v. Yusuf Hasan (3), in support of his 
decision. The first two rulings are clearly 
distinguishable ; for, in those cases, the 
previous applications had not been dismisse 
ed for any negligence on the part of the 
decree-holder. All that had happened was 
that warrants forthe arrest of the judge. 
ment-debtor had been returned unserved. 
It was held that the mere fact that the 
warrants came back wunserved was not 
sufficient evidence of the proceedings for 
execution being exhausted and thereby 
determined In Shiva Shankar Das v. 
Yusuf Hasan (3), no order had been passed 
by the Court with regard toone of the 
prayers in the previous application and 
hence the second application was held to 
be a continuation of the previous applica- 
tion. In Chhattar Singh v. Kamal Singh 
(4), which was cited on behalf of the 
respondent,it was ooly held that whan the 
execution of a decree had been suspended 
through no act or default of the decree- 
holder, he hada right to ask the Oourt to 
revive and carry through the execution 
proceedings which had been suspended. 
No case has been cited before me in which 
a previous application had been dismissed 
for default on the part of the decreesholder 
as in thiscase and yet a subsequent ap- 
plication was held to be for revival of the 
old application, merely because the relief 
prayed for was the same. Iam therefore 
of opinion that the learned District Judge 
was not justified in treating the appli- 
cation dated April 27,1937 as one for cone 
tinuation of the previous application in 
the circumsiances of this case. I accord- 
ingly accept this appeal and restora tne 
executing Court’s order, dismissing that 


(1) 21 A 155; A W N 1899, 7. 

(2) 6 P L R 1910; 6 Ind. as, 490. 

(3) A IR 1934 All. 481; 148 Ind. Oas. 1017; 56 A 
791; (1934) A L J 202, 1934 A L R 510 (F B). 

(4) 49 A 276; 100 Ind. Oas. 692; A I R 1927 AlL 
16; 25 A LJ 201 (F B), 
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application as time-barred, In view of all 
the circumstances, I leave the parties to 
bear their costs throughout. 


8. Appeal accepted. 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 224, 225, 226, 
227, 228, 372, 373, 374, 375 and 588 of 1939 
September 20, 1939 
PANnDRANG Row AND ABDUR RAHMAN, JJ. 
JAMI VENKATAPPADU AND OTHERS 
—PRTITIONERS 
VETSUS 
KANNEPALLI RAMAMURTHI anp 
OTHERS— RRSPONDENTS 

Government of India (Constitution of Orissa) Order 
(19386), s. 20—Notification No. F 210 of 1936, Judicial, 
dated April 1,1936—Ezecution application pending 
in Berhampore Court on April 1, 1936—Jurisdiction 
of that Court to entertain applications under sa 19, 
ane 20, Madras Agriculturists’ Relief Act (IV of 
1938). 

The petitions under s, 19 as well as under s. 20, 
Mad. Agri. Relief Act, must be deemed to be petitions 
which raise questions relating to execution, discharge 
or satisfaction of the decree and therefore come 
within the matters covered bys, 47, Civil P. O. 


Where the execution petition was pending on April 


1, 1936, in the Berhampore Sub-Court, the Berhampore 
Sub-Court is perfectly competent to go on with it as 
ifthe Order in Council constituting the Orissa 
Province has not been made. It therefore has juris- 
diction to entertain applications under ss.19 and 20, 
Mad. Agri. Relief Act. [p. 863, col. 2.] 


O. R. Ps. to revise the order of the Sub- 
Judge, Berhampore, dated July 4, 1938. 


Sir A. Korishnaswami Iyer (Advocate- 
General), Mesers. R. V. Ramanarasu and P. 
S. Raghavarama Sastry, for the Petitioners. 


Messrs. T. R. Venkatarama Sastry and B. 
Jagannadha Dass, for the Respondents. 


Pandrang Row, J.—These are revision 
petitions from the orders of the Subordi- 
nate Judge of Berhampore and of the Sube- 
ordinate Judge of Chicacole on certain 
applications. presented by the judgmente 
debtors under ss. 19 and 20, Mad. Agri. 
Relief Act, the judgment-debtors bee 
ing the defendants in a mortgage suit 
instituted in 1929in the Sub-Court at Ber- 
hampore in which the final decree was 
passed on March 9, 1933. The application 
for execution was made in August 1934 
(E. P. No, 79 of 1934) and it was during 
the pendency of this application- for execu- 
tion that Orissa was constituted into a 
separate Province. The execution proceed- 
ings continued to be carried on. in the 
Berhampore Sub-Oourt and some of the 
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mortgaged properties, all of which have 
been since the formation of the Orissa 
Province come within the jurisdicticn of the 
Sub-Court at Chicaccle in this Presidency, 
were sold on July 26, 1937 and they were 
purchased by the decree-holders themselves 
after they had obtained permission to bid 
and to set off the sale price against the 
decree amount, The sale however was not 
confirmed because on August 24, 1937, i. e., 
within a month after the sale, an applica- 
tion was made by the judgmentedebtors 
under O, XXI, r. 90, Civil P. O., to set aside 
the sale and the inquiry into that petition 
was not completed till April 2, 1936 on 
which date the judgment-debtors presented 
petitions under s. 20, Mad. Agri. Relief 
Act, praying for stay of execution. Petitions 
under s. 19 of the Act were presented in 
the same Court, i. e., the Berhampore Sub- 
Court, on May 6, 1938. Similar petitions 
under s.19 of the Act were also presented 
by the judgmentedebtors in the Chicacole 
Sub-OCourt on April 14, 1938 on the ground 
that the mortgaged properties were situate 
within the jurisdiction of that Court, 

It would thus appear that the judgmente 
debtors were prosecuting the same remedy 
so far asthe remedy given by s. 19 of the 
Act was concerned in two Courts at the 
same time. On July 4, 1938 an interim. 
order was made by the Sub-Judge of Ber- 
hampore on the petitions for stay under 
s. 20 of the Act. It is that order which ig 
sought to be revised by the decree-holders. 
in O. R, Ps. Nos. 224 to 228, On Noveme 
ber 5, 1938 the Berhampore Sub-Court made 
an order directing the petitioners, that is. 
to say the judgment-debtors, to elect: be- 
tween the two Courts, namely the Ber- 
hampore Sub-Court and the Chicacole Sub- 
Court and prosecute their remedy only in 
one of these two Courts, As this was not 
done by the petitioners, the Berhampore 
Sub Court dismissed the petitions under 
s. 19 for non-prosecution, on December 13, 
1938. It is from this order that O. R. Ps. 
Nos, 373 and 375 have been presented. It 
may be mentioned in this connection that. 
the applications under s. 20 of the Act were 
dismissed by the Berhampore Sub-Court on 
January 23, 1939. O.R, Ps, Nos, 372 and 
374 are petitions to revise this order. 

There was an order made by the Chica- 
cole Sub-Ccurt on the petitions presented 
to it under s. 19 of the Act to the effect that 
it had jurisdiction to deal withthem. This. 
order happens to have been made on the 
same date as the order of the Berhampore: 
Sub-Court dismissing the similar petitions. 
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under s. 19 and O.R.P.No, 588 is the 
petition to revise this order of the Chicacole 
Sab-Court dated December 13, 1938 pree 
sented by the cecree-holders, It was cone 
ceded by the learned Advocate General 
who appeared forthe petitioners in C. R. 
Ps. Nos. 372 to 375 of 1939 that so far as 
the petiticns under s. 20, Mad. Agri. 
Relief Act, were concerned, it was the Ber- 
hampore Court alone which had jurisdic- 
tion, as that was the Court which passed 
the decree and was actually executing the 
decree at the time. On the other side, Mr. 
Venkatarama Sastriar also agrees that the 
Berhampore Sub-Court had jurisdiction to 
deal with the petitions under s. 20 of the 
Act. So far therefore there is agreement, 
but as regards the petitions under s. 19 
of the Act, it is contended by the learned 
Advocate-General that it was the Chicacole 
Court alone that had jurisdiction. His 
alternative contention however is that if the 
Ohicacole Court had no jurisdiction, then 
the Berhampore Sub-Oourt which must 
have jurisdiction was not right in dismissing 
the petitions on the alleged ground of non- 
presecution, in the circumstances which 
appear on the record. The question of 
jurisdiction is really not one of difficulty. 
The Order in Council which is relevant is 
the Govt. of India (Constitution of Orissa) 
Order of 1936, Section 4 (1) of that Order 
is to the effect thatthe dateon which the 
said provisicns, that is to say, the provisions 
defining tne Province of Orissa are to come 
into operation shall be April 1, 1936. So 
far as the judicial proceedings are con- 
cerned, s. 20 gives power to tne. Governors 
Generalein-Council to give such directions 
ashe thinks proper asto the disposal of 
cases pending on or shortly before, the 
appointed date in any Oourt arting for an 
area any part of which is transferred by 
this Order to Orissa and as to the Courts in 
which proceedings by way of appeal or 
revision are to lie in cases decided by any 
such Oocurts before the appointed day, 


In pureuanve of these powers, the 
Governor-General-in-Council published a 
Notification No. F. 210 of 1936, Judicial, 
dated April 1, 1936, The notification cone 
Bists of only two paragraphs which run as 


follows: 

“(1) Every proceeding pending on the appointed 
day before any Court, other than a High Court, in, 
or in respect of any area transferred by the said 
Order to’ Orissa shall be continued, as if the said 
Order had not been made.” 

(2) Any appeal or application for revision in 
respect of any proceeding so pending or of an 
lecision made before the appointed day in any suc 
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Oourt in or in respect of any such area shall lie in. 
the Oourt which has appellate or revisional juris- 
diction to try such proceeding if the proceeding 
were instituted after the appointed day : 

Provided that, where the proceeding relates to 
any property situate partly within and partly with- 
out any area transferred by the ssid Order to Orissa, 
any appeal or application for revision shall lie as if 
the said Order had not been made.” 


It is clear from para. 1as the execution 
petiticn was pending on April 1, 1936 in 
the Berbampore Sub-Oourt, the Berham- 
p.re Sub-Court was perfectly competent to 
go on with it as if the Order in Council 
constituting the Orissa Province had not 
been made, In other words, it had ccmplete. 
jurisdiction and so far as the jurisdiction to 
deal with the execution application then 
pending is concerned, the position was as if 
the old state of things had continued with- 
out any change and the Bernampore Sub- 
Court continued to function asa Court in 
this Presidency and subject to the jurisdic. 
tion of this High Court. We have no doubt 
that all the petitions, 7. e, those under 
s. 19 as well as under s. 20, Mad. Agri. 
Relief Act, must be deemed to be petitions 
which raise questions relating to execution,, 
discharge or satisfaction of the decree and. 
therefore come within the matters covered: 
by s. 47, Civil] P. O. They were therefore. 
Tightly presented in the Berhampore Sube 
Court. The presentation of petitions under 
8. 19 of the Act for the same remedy in the 
Chicacole Sub-Court was obviously a precaue- 
tion taken lest there should be some doubt 
expressed by the Berhampore Sub-Oourt 
about its own jurisdiction to deal with the 
petition under the Mad. Agri. Relief Act 
passed by the Madras Legislature after that 
Court had ceased to be included in the. 
Madras Province to which alone that Act ap- 
plied. But this precaution taken by the 
judgment-debtors cannot justify the Bere 
hampore Sub-Court in dismissing the ape 
plication made to it simply because the. 
petitioners would not make the election 
which they were asked to make by the Court 
and would not withdraw the petitions pres» 
sented by them in the Ohicacole Sub-Vourt, 
This is not a judicial way of disposing: 
of matters of this kind raising 
questions of considerable importance, the 
decision of which will entail serious cone 
sequences. It is enough to state in this. 
connection that if the judgment-debtor’s 
case is established, the decree debt would 
be scaled down by over Rs. 25,000, The 
order of December 13, 1938 made by the 
Suab-Court of Berhampore is itself very clear 
that the only reason for dismissing the 
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petitions was not any non-prosecution of the 
petitions but what the Court appears to 
have regarded as contumacy on the part of 
the petitioners. The order runs as follows: 

“Adjournment cost paid. The applicants have sc 
far taken no steps to comply with my previous 
orders, though the direction was specified and 
clear, even adjournment was allowed last time on 
terms of cost. On the contrary, Mr. Y. 8S. Rama- 
murthy, Advocate for the decree-holders representa 
that the applicants are so far maintaining before 
the Subordinate Judge of Ohicacole that itis that 
Court which is only seized with jurisdiction over 
the matter in question. As the applicants are 
playing this double game though they were warned 
more than once that they are expected to be more 
‘candid in their conduct towards the Oourt, I de- 
cline to grant any further adjournment on this 
ground and dismiss this application and the other 
analogous applications for non-prosecution.” 

The reasons given for refusing the ad- 
journmenot are the only reasons for the dis- 
miesal of the applications because there is 
nothing to show that there was any non- 
prosecution as such. Itis clear therefore 
that the Berhampore Court had jurisdiction 
to deal with the applications made to it 
under ss. 20 and 19 of the Act and it was 
bound to deal with them on their merits 
and that its order dismissing the application 
on the alleged ground of non-prosecution 
is wrong and cannot be sustained. Before 
however remanding the petitions to the 
Subordinate Judge of Berhampore for fresh 
disposal on the merits, we have to deal 
with the contention put forward by Mr, 
Venkatarama Sastriar to the effect that the 
Berhampore Court would not be bound to 
apply or enforce the provisions of the Mad, 
Agri. Relief Act. This contention has to 
be met because if that contention were 
well-founded, there would be no reason to 
remand the petitions to the Berhampore 
SubeGCourt for fresh disposal. We are 
of opinion that this contention has really 
no foundation, because as was observed 
already, the very provision in the Notifica- 
tion of the Governor-General-in-Council 
which provides that pending cases should 
continue to be dealt with by the Courts in 
which they were pending also shows that 
they should be dealt with as if the Order 
in Council constituting the Orissa Province 
had not been made. In other words, the 
proceedings have to be continued as if the 
Berhampore Sub-Court had not ceased 
to be a Court belonging to and included 
in this Presidency and as these, peti- 
tions and applications are proceedings 
initiated in connection with the pending 
execution application, it.is obvious that the 
Berhampore.Sub-Oourt and that Court alone 
has to,deal-with these applications and 
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deal with them asif that Court is still a 
Court included in the Madras Province and 
as such bound by any legislative enactment 
that may be in force in the Madras Province. 

We are therefore of opinion that the 
Mad. Agri, Relief Act has to be applied 
and its provisions enforced by the Ber- 
hampore Sub-Court in dealing with these 
petitions so long as the execution applica- 
tion continues to he pending in that Court, 
or, to use the words of the Notification, is 
“continued in that Oourt.” It follows from 
this that Revision Petitions Nos. 372 to 375 
have to be allowed and the orders of the Ber- 
hampore Sub-Court dated December 13, 
1938 and January 23, 1939 set aside and 
ihe petitions concerned remanded to the 
Berhampore Sub-Oourt for disposal accord- 
ing to law in the light of the observations 
contained ia this judgment. There will, 
however in the circumstances of the case, 
be no order as to costs in this Court in these 
revision Petitions. As regards the other 
revision petitions presented by the decree- 
holders from the order of the Berhampore 
Sub-Oourt dated July 4, 1935, the order 
sought to be revised is clearly on the face 
of it an interim order and it is equally clear 
that that order was discharged and became 
of no effect after the petitions in which that 
interim order was passed had been ultimate 
ly dismissed in January 1939 by the Ber- 
It is not disputed that 
this is the position in law. But Mr. Ven- 
katarama Sastriar’ thinks that his clients 
might be prejudiced if certain observations 
made in the interim order of July 4, 1938 
remain as they are because they might in- 
fluence the final disposal on the merits of 
the petitions under ss. 19 and 20. It is 
enough, in our opinion, to indicate our View 
that the order dated July 4, 1938 is no 
longer in force after the dismissal of the 
petitions themselves on January 23, 1939 
and that nothing contained in that order 
should be deemed tobe of any force or 
effect. With this indication of our opinion,’ 
these petitions are dismissed but without 
costs. < 


There remains only one other petition, 
namely O. R. P. No. 588 filed by the decreée 
holder, to revise the order of the Ohicacole 
Sub-Oourt dated December 13, 1933 on the 
petitions presented to it under s. 19-by the 
judgment-debtors. That order merely states. 
that the’Ohicacole Sub-Oourt had jarisdic- 
tion to deal with these petitions. From what 
we have ‘said ‘it is clear. that the Obicacole 
Court had no jurisdiction because we have 
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found it ie the Berhampore Court alone 
which had jurisdiction. It follows from this 
that this petition must be allowed though 
without costs and the order of the Ohicacole 
Sub-Court dated December 13, 1938 set 
aside. 


N.8, Order accordingly. 


PATNA HIGH COURT. 
Appeal No. 491 of 1938 
August 22, 1939 
VARMA AND ROWLAND, JJ. 
PRAKASH PURI AND ANOTHER— 
PLAINTIFFS—APPRLLANTS 
VETSUS 
SANT LAL SINGH AND 0OTHERS— 
DEFENDANTS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 33, 20, s. æ100—R. 33 should not be utilized asa 
mode of evading court-fee—Separate and distinct 
decrees passed against two sets of defendants— 
One set appealing—Decree, if can be set aside 
against non-appealing set—Power of High Court in 
second appeal toadd respondent party to awit who 
waa not impleaded as respondent in lower Appellate 
Court—Findings of trial Court based on Record . of 
pane cannot be disturbed by lower Appellate 

guri, ' 

‘Although the wording of O. XLI, r. 33 gives wide 
powers to the Court, still it should not be exercised 
in such a way as to interfere with the provision of 
other enactments, e, g., Court Fees Act. Oare of 
Course must be taken in each case to see that r. 33 
is not utilized as a mode of evading court-fees, 

Where the decrees passed against two sets of 
defendants are separate and distinct but only one 
set of defendants appeals not from the whole 
decree but from that part alone which affects it, 
the decree against the non-appealing defendants 
eannot be set aside in appeal. 

Case-law relied on.] 

nder O, XLI, r. 20 the High Court has power 
in second appeal to add as respondents to the 
appeal persons who were parties to the suit in the 
original Oourt, but were not impleaded as respond- 
ents in the lower Appellate Court, although the 
time in which the appeal might have been preferred 
as against them has expired. 82 Ind. Cas, 600 (10), 
relied on. 

There is a statutory presumption of correctness 


- attaching to the Record of Rights and when the trial 


Court had relied upon it as a piece of evidence, the 
lower Appellate Oourt should not come to a finding 
of its own after ignoring this important piece of evi- 
dence altogethér. Insuch a case the finding arrived 
at by the lower Appellate Courtcanbe disturbed, 


A, from the decision of the Sub-Judge, 
Ohapra, dated September 30, 1937, 


Messrs. S. M. Mullick and Harnarayan 
Prasad;for the Appellants. 


‘Messrs. N. N, Sinha, L. K. Jha, Ganesh 


Sharma and S. C. Ghose, for the Response 
dents. Oo 
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Varma, J.—This is an appeal on behalf 
of the plaintiffs. They had filed a suit for a 
declaration that the property in dispute wag 
the property dedicated to God Shiva ape 
pertaining to the muth in village Mirzapur 
Damodar of which Mahant Ramavatar Purj 
defendant No. 20, was the mahant and that 
the mokarrari lease executed by him on 
May 25, 1926 in favour of the defendants 
first party was invalid and illegal as the 
mahant had no right to create that mokarrari 
as it was created without legal necessity, 
The defendants first party transferred the 
lease tothe defendants second party. The 
plaintiff alleged that as Mahant Ramavatar 
Gir had abdicated in his favour on J anue. 
ary 20, 1934, he was entitled to file this 
suit. The reliefs sought in the plaint were 
that the mokarrari lease should be Set aside 
and that he should be allowed to recover 
possession of the property valued at Rs. 300 
and also for a money decree for a sum of 
Rs. 800 against the defendants on the ground 
that the defendants had cut away almost 
all the trees on the land. The defendants 
first party did not contest the suit. The 
suit was mainly contested by the defendants 
second party, although written Statements 
were filed on behalf of the minor defen» 
dants Nos. 22 to 24 and on behalf of defen» 
dants Nos, 15 to 18 and on behelf of one 
Lachmi Rai. The defence was that the 
plaintiff had no right to sue because Mahant 
Ramavatar Gir was still the mahant of the 
muth and that he had not abdicated. It 
was also alleged that they had not cut away 
the trees and the defendants second party 
urged that if the trees had been cut awa 
they must have been cut away by the defen- 
dants first party before the defendants first 
party transferred the property to them ; 
that the property which was the subjecte 
matter of the mokarrari lease was the per- 
sonal property of the mahant and therefore 
the transfer could not be questioned. 

The trial Court held that the property 
appertained to the muth and as in the 
absence of any legal necessity no permanent 
lease should be created and asno legal 
necessity was proved in this case, therefore 
it held that the transfer was not valid against 
the successors, He also held in avour of 
the plaintiff on the question of abdication by 
Mahant Ramavatar Gir, herefore he 
decreed the,suit as against the defendants 
second party for possession and he decreed 
the suit against the defendats first - party 
for money because he held that the trees 
were cut away before the defendante first 
party transferred the mokarrart property to 
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the defendants second party. Then there 
was an appeal to the lower Appellate Court 
on behalf of the defendants second party. 
When the memorandum of appeal was 
looked at it appeared that the defendants 
second party had not paid court-fee on the 
full valuation of the appeal and when their 
attention was drawn toit they put in a 
petition praying that the appeal be valued 
only at Rs. 300 and not at Rs. 1,100 which 
was the amount of the decree. The 
memorandum of appeal was also allowed to 
be amended as prayed for by the defendants 
second party with the result that only the 
defendants second party remained as appel- 
lants on the record and the defendants first 
party did not appear any where on that memor- 
andum of appeal as a party to the appeal. 
The lower Appellate Court came to the con- 
clusion that there was no abdication’ by 
Mahant Ramavatar Gir and therefore the 
plaintiff's suit was premature because at 
least for the lifetime of the mahant the 
alienation was valid and binding. So far as 
the nature of the property was concerned, 
he came to the conclusion that there being 
no presumption that the properties were 
trust properties, it must be assumed, in the 
absence of any evidence to the contrary, 
that the mahant was dealing with them as 
his perscnal properties; and then he holds 
that even if it were not so, the transfers 
were valid for the lifetime of the mahant. 
After having come to these findings, he dise 
missed the suit altogether and it is this 
order that has chiefly been attacked by Mr, 
S. M. Mullick appearing on behalf of the 
plaintiff. 

Mr. Mullick’s argument is that O. XLI, 
r, 33 although itis very wide should be 
read along with the provisions of other 
enectments like the Court Fees Act or the 
Lim. Act and for this purpose he has drawn 
our attention to a number of decisions 
beginning with Rangam Lal v. Chandu 
(1) where a Bench consisting of three Judges 
held that the words of O. XLI, r. 33 are no 
doubt very wide; but they remarked as 
follows : 

“The words are no doubt very wide, but we think 
that care and judicial discretion must be used by 
Appellate Courts in the exercise of the powers con- 
ferred by the rule. Ina proper case the Oourt, of 
course, is quite entitled and should not hesitate to 
exercise them, It is not easy, nor perhaps expe- 
dient, to lay down any hard and fastrule. We think, 
however, that one principle may be safely stated. 
The Courts in the exercise of the powers conferred 
by O. XLI,r. 33, should not lose sight of the other 
pn of the Civil P, O. itself, nor of the Court 

ses Act nor of the law of, limitation.” 


(1) 34 A 32; 11 Ind, Cas, 640; 8 AL J 1111, 
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Now this decision has been referred to 
in some of the decisions of our own High 
Court, for example, in Kesho Prasad Singh 
v. Narain Dayal (2) where Dawson- 
Miller, C. J., reiterated the remark that 
although the provisions of O. XLI, r. 33 
are very wide, he remarked that 

“the object of that order is, speaking generally, to 
enable the Appellate Court, where its decision in- 
terferes with or modifies or extends the decision of 
the lower Court, to give effect to that decision by 
interfering, if necessary, even with the rights and 
liabilities of those who are not in fact appealing 
from the decision of the trial Court, unless it is 
necessary in the interests of justice to give effect 
to the Appellate Court’s decision by interfering in 
some way or other withthe rights of those parties 
which are not the subject of appeal before us then 
it seems to me that the Appellate Court has no right 
whatever to interfere.” 

Their Lordships also referred to the case 
in Rangam Lal v. Chandu (1) and also to 
the decision in Attorney-General v, 
Simpson (3). The next Patna case 
is very much like the case in Ram Prasad 
Singh v. Mohan Mondal, 150 Ind. Cas. 784 
(4) where Mohamad Noor, J. has em- 
phasized’ the fact that O. XLI, r. 33, Civil 
P. O., is intended to enable the Appellate 
Court, wheré its decision interferes with 
or modifies or extends the decision of lower 
Court, to give effect to that decision by 
interfering, if necessary, even with the rights 
and liabilities of these who are not in fact 
appealing from that decision of the trial 
Court, but it ought not to be applied to 
cases where there has been a distinct and 
separate decree against those defendants 
who have not chosen to appeal, it is on 
the latter part of the obsérvation that I 
chiefly rely. In tke present case, before I 
go to-any other cases, I will just’ observe 
that there’ are two distinct’ decreés, one 
against the defendants second party and 
the other against the defendants first party. 
The defendants: second party, when they 
filed the appeal were reminded that there 
was a decree for Rs, 800 more, delibérately 
avoided to pay court-fée on that amount 
which was realizable from the defendants 
first party. The defendants first party did 
not choose to come before the lower 
Appellate Court and in these circumstances 
I am of opinion that no order should have 
been passed in favour of the defendants 
first party on this: state of the record. The. 
Court could certainly bring the defendants 


(2) 4 Pat, 37; 82 Ind. Oas, 984; A IR 1925 Pat, 
85. 
(3) E 2 Oh. D 671: 70 L J Oh, 828; 85 L T 325; 


17 T L R 768, 
ag (t) 150 Ind. Cas, 784; A IR 1934 Pat, 524;7R P 
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first party on the record under O. XLI, r. 20 
and after the proper steps were taken by 
the defendants first party, he should have 
passed the orders that he has passed 
now. On this point I want to make my 
meaning clear. Supposing the whole decree 
was passed against the defendants second 
party Instead of themselves and the 
defendants first party, and that the defene 
dants second party did not appeal against 
that amount of money about which the 
decree was passed against the defendants 
first party, could the Court as an appellate 
Court pass a decree in their favour with 
regard to the other item that was left 
out deliberately by the defendants: second 
party? I am of opinion that it could not 
and here the force of the observation in 
the cases which I have cited becomes 
apparent because they emphasize the fact 
that although the wording of O XLI, r, 33: 
gives wide powers to the Court, still it 
should not be exercised in such a way as 
to interfere with the provision of other 
enactments. In this case I may point-out 
the enactment against the provision of 
which the lower Court’s judgment hag 
offended seems to be the Oourt Fees Act. 

The following cases were also cited ; 
Chanda Bibi v. Mohanram Sahu (5), Ramas 
lingam Chettiar v. Subramania Chettiar (6) 
and Mukund Dharman v. Shanturam kajo; 
93 Ind. Cas. 303 (7), On this point the 
opinion of most of the High Courtsis that 
the view which I have expressed is the real 
interpretation of O. XLI, r. 33. But ag 
against this Mr. Nirsu Narain Sinha has 
drawn our attention to two cases, chiefly. 
Kamalkania Debnath v. Tamijaddin (8), 
It appears that there it was an appeal 
against the whole-decree and the provisions 
of O. XLI, r. 4 were referred to in that 
connection, The case that seems to support 
the view of Mr. Sinha most strongly is 
Bhutnath Deb v. Sashimukhi Brahmin (9), 
Looking at the placitum itself, it does 
appear that it supports the contention raised 
by Mr. Sinha that an Appellate Court could 
pass: an order affecting the parties to the 
suit even if they were not parties to the 
appeal. But from the judgments it is clear 

(5) 13 Pat. 200; 153 Ind. Oas, 412; A IR 1934 Pat, 
134; 15 P LT 42: 7 RP 332, 


(6) 50 M 614; 103 Ind, Cas, 394; AIR 1997 Mad. 
620;52 M LJ 612; 25 LW 699; 33M L T 
3 


(7) 98 Ind. Oas. 883; AIR 1927 Bom. 128: 28 
Bom. L R 627. 

(8) 61 O 919; 154 Ind. Cas. 101; A IR 1935 Oal, 
24; 7 R O 430. 

(9) AI R 1926 Oal. 1042; 96 Ind. Gas. 474; 450 L 
J 119; 30 OW N 885, 
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that Page, J. has struck a note of warning 
in the following terms: 

“Oare of course must be taken in each case to see 
that r. 33 is not utilized as a mode of evading 
the provisions of other statutory rules or orders.” 

So far as this point is concerned, it seems 
that there is a good deal of force in the 
contention of Mr. Mullick. As to what 
orders we are going to pass, I will indicate 
later after I have dealt with the second 
point. The second point is that the lower 
Appellate Court may be perfectly justified 
in dismissing the suit as premature because 
the mahant was still alive; but Mr. Mulick 
questions the correctness of the finding of 
the lower Appellate Court that the pro- 
perty was the personal property of the 
mahani, For this he has drawn our attene 
tion to the findings of the trial Court where 
the trial Oourt after referring to the various 
Pieces of evidence has also referred to two 
entries in survey pipers. The trial Court 
said as follows ; 

“The disputed mukarrari land bears O. 8. Khata 
No. 1252, Plot No. 16 measuring 3.41 acres cor- 
responding to R. S. Plot No. 243, The R, S. 
Khatian Ex. 6 (a) shows that the property is a 
‘birit’ land. A ‘birit? land hae been defined as a 
grant or endowment to a person for his mainten- 
ance or for religioue or charitable objects;" 
and after referring to another exhibit, 
he has come to the conclusion that the 
properties are math properties and not the 
personal properties of any particular 
mahant, Mr. Mullick urges that the judge 
ment of the lower Appellate Court being 
a Judgment of reversal, it should have 
discussed or at least mentioned the evidence 
upon which the trial Court relied. The lower 
Appellate Court's judgment is silent with 
regard to the evidentiary value of these two 
documents upon which the trial Court has 
relied. As against this, Mr. Nirsu Narain 
Sinha urges that as the finding of the lower 
Appellate Court is a finding of fact and ag 
these two documents contradict each other, 
it might be that they were not referred to 
in the course of the arguments and therefore 
the lower Appellate Oourt has not referred 
to them in its judgment. There is astatutory 
Presumption of correctness attaching to 
the Record of Rights and when the trial 
Court had relied upon it as a piece of 
evidence, the lower Appellate Court should 
not have come to a finding of its own 
after ignoring this important piece of 
evidence altogether. I am therefore of 
opinion that the finding arrived at by the 
lower Appellate Court has not been arrived 
atin a satisfactory manner and in view of 
the fact that the old mahant was alive at 
the time the suit was filed, I am of opinion 
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that this question as to whether the proe 
perty belonged to the math or was the 
personal property of the mahant did not 
really arise and should be. left open at this 
stage. ne f° 

But the matter does not end here. Mr. 
N.N. Sinha, although he appears for the 
defendants second party (the minor defen- 
dants of the first party have however 
appeared before this Court), has suggested 
that the defendants first party should be 
brought on the record and if necessary 
proper court-fee may be demanded from 
them; and for this purpose he has referred 
to the case in Padarath Mahton v. Hitan 
Singh (10) where it was laid down that 
the High Oourt has power in second appeal 
to add as respondents to the appeal 
persons who were parties to the suit in the 
original Court, who were not impleaded as 
respondents in the lower Appellate Court, 
although the time in which the appeal 
might have been preferred as against them 
has expired. It was also laid down that 
no question of limitation arose under 
O. XLI, r. 20, In the present case I feel 
that the order passed by the lower Appellate 
Court dismissing the suit even against the 
defendants first party on the state of the 
record as it was at the time before him was 
not right. He could, if he wanted, have 
brought the ‘defeadants first party on the 
record under O. XLI, r. 20. 


I would therefore set aside the order of 
dismissal of the suit against defendants 
first party and send back the record of this 
case to the lower Appellate Court who may 
add them as parties under O. XLI, r. 20 
and the defendants first party will be 
entitled to file a crosssobjection provided 
they pay the proper court-fee within time 
and then the matter may be disposed of in 
accordance with lawso far as the defendants 
first party are concerned, If no cross- 
objection is presented within time, it will 
be the duty of the lower Appellate Court 
to affirm that part of the decree of the 
Munsif by which the defendants first party 
are directed to pay Rs, 800 to the plaintiff, 
The appeal, however, as against the 
defendants second party will stand dis- 
missed because we have held that the suit 
is premature inasmuch as the mahant was 
alive at the time the suit was instituted. 
The ‘defendants second party are entitled 
to their’ costs of this second appeal. 
The defendants first party are entitled to 


(10) 5P LT 509; 82 Inds Cas, 600; A I R 1924 
Pat. -773 =- ~~ -ou Sao a es 
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the costs actually incurred by them in this 
Court, 

Rowland, J.—I agree, 


D, Order accordingly. 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 2002 
of 1939 
August 28, 1939 
Leach, O. J, and Kunhi Raman, J. 
R. V. AND Co.— PETITIONERS 


VETSUE : 
HINDU RELIGIOUS ENDOWMENTS 


BOARD AND OTAERS— RESPONDENTS. 

Madras Hindu Religious Endowments Act (II of 
1927), 8.34, 76—S. 76 whether exception tos. 34— 
Power of Board to cancel lease under s. 34. 

The rule is, that where a general intention is 
expressed, and the Act expresses also a partiou- 
lar intention incompatible with the general inten- 
tion, the particular intention is to be considered in 
the nature of an exception. Churchill v. Orease (1), 
relied on. 

Therefore, s. 76, Mad. Hindu Religious Hndow- 
ments Act must be regarded as an exception to 
s. 34. Tho fact that sub-ss. 2 and 3 ofs, 34 were 
inserted later does not affect the rule. No doubt 
it was the intention of the Legislature in amending 
g, 34 to invest the Board with large powers and it 
is the intention of the Act that the Board shall 
have powers of superintendence, but this does not 
mean that the Board has the power to interfere 
with the rights of third parties. The Board would 
have power to interfere with the resolution of the 
Temple Committee before the resolution is carried 
into effect and in some cases it may have power to 
interfere after the resolution has been given effect 
to, but it has not got the power to cancel a lease, 
The Legislature has placed the power to interfere 
expressly in the Oourt and if the action of the 
Temple Committee in sanctioning the lease was im- 
roper, the Court, and the Oourt alone, can inter- 
ere. The action of the Board in taking steps with 
a view to the cancellation of the-lease under s. 34 
is unlawful. i 


©, Misc. 


P. to issue order calling for 
records. ; 


Messrs. Srinivasaraghavan and Thiaga- 
rajan, for the Petitioners, 


Messrs. V. V. Chowdhury, M. Seshachal- 
apathi, T, V. Ramiah, K. Parasurama Iyer 
rie N. T. Raghunathan, for the Respons- 

ents. 


Leach, C. J.—The petitioner has applied 
for the issue ‘of a writ-of certiorari. with 
the view to the quashing of the proceedings 
taken by the Hindu Religious Endowments 
Board for the cancellation of a lease grante 
ed to him by the trustee of the temple of Sri 
Adimooleswarar, Agaram, Ohidambaram 
Taluk, South Areot District. Notice “ was 
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issued to the Board and the Court has heard 
the arguments of the learned Advocates who 
have appeared for the respective parties. 
In August 1938 the petitioner applied to the 
trustee of the temple for a lease for a term 
of 99 yearsof certain lands belonging to 
the temple. His intention was to utilize 
the lands for salt pans. The trustee grant- 
ed the lease and it was registered on Aus 
gust 29, but it had not been sanctioned by 
the South Arcot Temple Committee and 
therefore admittedly it was invalid. On 
November 30, 1938 the matter of the leage 
was considered by the Oommittee which 
resolved to cancel it, but decided to sanc- 
tion a new lease for a period not exceeding 
29 years, In pursuance of the resolution 
passed by the Committee the trustee grante 
ed a lease to the petitioner on the same 
terms as the cancelled lease except 
that the period was reduced from 99 years 
to 25 years. The resolution of the Oom- 
mittee can only be read as sanctioning a 
lease on the same terms as the previous 
lease with this modification. 

In the neighbourhood of the land .covered 
by the lease are salt pans owned by a salt 
contractor Carrying on business under the 
style of Sri Sivananaintha Nadar and Com- 
pany. The proprietor of this firm felt 
aggrieved atthe granting of the lease to 
the petitioner and moved the Board to 
cancel it. 
was Called upon to show cause why his lease 
should not be cancelled. The decision of 
the Board was embodied in an order dated 
April 5, 1939. The Board considered that 
the resolution of the Committee sanctioning 
the lease was improperand not in accord- 
ance with the requirements of the law, The 
reasons for thisopinion are stated and are 
these. The Committee had not shown why 
a lease for 25 years should be granted, when 
a lease 1s granted for more than five years, 
Section 76, Mad. Hindu Religious Endow- 
ments Act, 1926, requires it to be establish- 
ed that it is necessary or beneficial to the 
temple andthis had not been done; the 
lease had been given privately and not as 
the result of public auction; the lease would 
not be beneficial to the temple and it 
would change the character of the land, 
there being on it 70 tamarind trees bearing 
fruit, The area covered by the lease is 24 
acres, In pursuance of this order the 
Board called upon the Temple Committee to 
submit a report oa the action taken by the 
Committee in sanctioning the lease. It is 
admitted that in passing these orders the 
Board purported to be exercising powers 
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conferred upon it -by s. 34 cf the Act. The 
petitioner says that the section does not 
vest the Board ‘with power to cancel the 
lease and that action with a view to its 
cancellation can only be taken under the 
provisions of s, 76. Section 34 of the Act 


reads as follows: 

“(1) The resolutions of a Committee shall be car- 
ried into effect by its President in whom the entire 
executive power of the Committee shall, save as 
hereinafter provided, be vested. 

(2) (a). All the resolutions of a Committee shall 
be rotified to the Board within one week after they 
are passed. b). The Board may call for any record 
or proceedings or other document or paper from 
any Commitee for the purpose of satisfying itself as 
to the correctness, regularity or propriety of any 
order or proceedings recorded or passed by such a 
Oommittee. 

(3) (a). The Board shall havethe power of stay- 
ing, for reasons to be recorded by it, the execution 
ofany ofthe resolutions of the Oommittee and 
remitting the same to the Committee for reconsi- 
deration. (b). If the Committee upon such reconsj- 
deration confirm the said resolutions, the Board 
may, whenever it deems such step necessary in the 
interests of the temple affected or the proper manage- 
ment of the affairs of the Committee, modify or cancel 
the said resolutions.” 

Section 76 is in these terms: 

““(1) No exchange, sale or mortgage and no lease 
for a term exceeding five years of any immovable 
property belonging toany math or temple shall be 
valid or operative unless it is necessary or benefi- 
cial tothe math or temple and is sanctioned by 
the Board in the case of maths and excepted tem- 
ples andby the Committee in the ease of other 
temples, 

(2) The trustee of the math or temple or any 
person having interest may, within one year of 
the date of the order of the Board or Oommittee 
under sub-s. (1),apply to the Oourt for modifying 
or cancelling such order. 

:3) The order of the Board or Committee under 
sub-s.(1) when noapplication is made ander sub- 
£. (2) and the order of tbe Oourt when such appli- 
cation is. made shall be final”. 


The temple with which this application 
ig concerned is a nen-excepted temple and 
thereforethe Temple Oommittee had full 
power under sub-s. (1) to sanction the lease, 
The learned Advocate for the petitioner 
contends thatinssmuch as the lease was 
lawfully sanctioned by the Committee, exe- 
cuted by the trustee and registered, he has 
obtained a title which can only be taken 
away from him under the procedure con- 
templated by subss, (2) of s. 76, namely an 
application to the Oourt, There can be 
no doubt that this contention is sound unless 
s.76 must be read as being subject to 
s. 34. Forthe Board itis said that s., 76 
must be read as being subject to s. 34, 
because all the provisions of s. 34, except 
those of sub:s, (1) were added by a later 
Act, namely the Mad. Hindu Religious 
Endowments Act of 1930. The rule of cone 
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struction to be applied here was stated by 
Best, C. J., in Churchill v. Crease (1). 


“The rule is that where a general intention is 
expressed, andthe Act expresses also a particular 
intention incompatible with the general intention, 
the particular intention is to be considered in the 
nature of an exception”. 


There has been no modification of this 
rule by subsequent decisions. Therefore 
s. 76 must be regarded as_an exception to 
s. 34, I cannot accept the argument that 
the fact that sub-ss. 2 and 3ofs. 34 were 
inserted later affects the rule. No doubt it was 
the intention of the Legislaturein amending 
S. 34 to invest the Board with large powers 
and it is the intention af the Act that the 
Board shall have powers of superintendence, 
but this does not mean that the Board has 
the power to interefere with the rights of 
third parties. Thatis what the Board is 
coutemplating doing here. The Board 
would have power to interfere with the 
resolution of the Temple Committee before 
the resolution is carried into effect and in 
some Cases it may have power to interfere 
after the resolution has been given effect to, 
but it has not got the power to cancel a 
lease. The Legislature has placed the 
power to interfere expressly in the Court 
and if the action of the Temple Committee 
in sanctioning the lease was improper, the 
Court, and the Court alone, can interfere. 
The action of the Board in taking steps 
witha view to the cancellation of the 
petitioner's lease under s. 34 is unlawful 
and the proceedings must be quashed, 
This does not mean thatthe Board will not 
be able to callfor a report from the Temple 
Committee with a view to possible acticn 


under s. 76, but it cannot cancel the lease. 


as it obviously intends to do. 

I would addthat the learned Advocate 
for the petitioner appeared before the Board 
before tbe passing of the order on April 
5, 1939 and made representatiuns which he 
has made to us to-day, but there is no re- 
ference in the proceedings to this and 
action was taken by the Board in spite of 
protest against its validity. The petitioner 
is entitled to his costs which will be paid by 
respcndents Nos. 1 and 2. Respondent 
No. 3, the trustee, has not opposed the 
application. 


N.*D. Order accordingly. 
(1) 5 Bing. 177; 130 E R 1028; 2 M & P 415, 
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PATNA HIGH COURT 
Second Appeal No. 177 of 1935 
September 18, 1939 
Harriss, O. J. AND Fazu ALI, J. 
SURAJMAL MARWARI AND ANOTHER 
DEFENDANTS—APPELLANTS 
versus 
BHUBANESHWAR PRASAD AND OTaERS— 
PLAINTIFFS AND OTHERS — DHRRNDANTS3 


— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 8. 148—Court 
when can extend time fixed by its decree. — 

Where a party is required to do something under 
a decree and a time-limit is prescribed for doing 
it, the Court which passed the decree has no juris- 
diction to extend the time-limit. But this general 
rule, is subject to the qualification that where the 
decree or order which fixes the time is not intended 
to be final and the Court still retains control over 
the proceeding, the Court may extend time under 
8. 148, Civil P.O. Where the Oourt still retains 
control over the proceedings or not must be deter- 
mined upon the nature of the proceedings and the 
order passed therein. 

Where the Court decrees the plaintifi’s suit and 
orders to pay the deficit court-fees in these words; 
“The plaintifis must file the deficit court-fee within a 
fortnight from to-day otherwise they will not be 
entitled to have the aforesaid decree and the suit 
will be dismissed,” no final order is passed in the 
suit and so the Court being still in control over 
the proceedings has jurisdiction to accept the deficit 
court-fee after the period fixed. 105 Ind. Oas. 792 
(1) and Collinson v. Jeffery (2), relied on. 


S.A. from an appellate decree of the 
Sub-Judge, Bhagalpur, dated December 11, 
1937. i 


Messrs, S. N. Sahay and K. P. Sukul, for 
the Appellants. 


Messrs. Rajkishore Prasad and A. Sashi- 
shekhar Sinha, for the Respondents. 


Fazi All, J—This appeal arises out of a 
suit brought by tbe respondents against 
the appellants and certain other defendants 
in the Court of the Munsif of Banka for 
a declaration of their title to and recovery 
of possession of certain lands. On Decem- 
ber 21, 1936, the Munsif decreed the suit 
in the following terms: 

“Considering the evidence on record, I decide that 
the plaintifis are entitled toa declaration of their 
title as sudhbharnadars over the land and they are 
entitled to recover possession as such over the same. 
The suit accordingly is decreed on contest against 
the contesting defendants with costs including 
Pleader’s fee at five percent. The plaintifs must 
file the deficit court-fee within a fortnight from 
to-day otherwise they will not be entitled to have 
the aforesaid decree and the suit will be dismissed.” 


The deficit court-fee was deposited by 
the plaintiffs on January 5, 1937 along with 
a petition in which they asked the Munsif 
to amend the plaint by inserting therein 
the name of their father which had been 
omitted by mistake. The Munsif thereupon 
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passed the following order: “Amend and 
draw up decree.” On January 8, 1937, the 
appellants, who were defendants frst party 
in that suit, filed a petition before the Mun- 
sif stating that the deficit court-fee had 
been filed a day toolate and the suit must 
accordingly be dismissed. The learned 
Munsif however: after hearing the parties 
rejected the petition and held that as the 
Court-fee had been deposited before any 
final order dismissing the suit was passed, 
the order accepting the court-fee and 
directing the preparation of the decree 
must stand, The decision of the Munsif was 
questioned by the appellants in appeal be- 
fore the Additional Subordinate Judge of 
Bhagalpur, but the learned Subordinate 
Judge affirmed it and dismissed the appeal. 
The appellants have accordingly preferred 
this second appeal and the only ground 
urged on their behalf is that the Munsif 
having pronounced his judgment in the 
sult on December 21, 1936 had no jurisdic- 
tion to accept the court-fee after the ex- 
piry of the time fixed in the judgment. 
Learned Oounsel for the appellants cited a 
number of cases to support his contsntion 
that where a party is required to do some- 
thing under a decree and a timeslimit is 
prescribed for doing it, the Court which 
passed the decree has no jurisdiction to 
extend the time-limit. That is undoubted- 
ly the general rule, but itis subject to 
the qualification that where the decree or 
order which fixes the time is not intended’ 
to be final and the Court still retains cone 
trol over the preceeding, the Court may 
extend time under s. 148, Civil P. C. As 
was pointed in S. i. Balkrishna Ayyar v. 
Pa:vathammal (1), by Curgenven, J. the 
test to determine whether power still exists 
In the Court to extend time, is, whether the 
proceeding in which time was originally 
granted is still pending or has been dis- 
posed of, The same view was expressed 
by Kekewich, J. in Collinson v. Jeffery 
(2), in these words : 

“I think I ought to relieve the applicant if I 
can. Mr. Lemon says I cannot because the action is 
dead. If that is the right view, the matter is 
beyond my power. Itappearsto me however that 
this action is not dead...... but a final stroke is re- 
quired to effectdeath. That final stroke has not been 
delivered, and therefore, in my opinion, the applica- 


tion is properly made and the order asked for may be 
granted.” 


The learned Judge after making the 


(1) A IR 1928 Mad. 154; 105 Ind. Cas. 702; 26 LW 
Bed 53 M L J494: 39 ML T 146; (19977, M W N 


(2) (1896) 1 Oh. D 644: 65 LJ Oh. 375:- 
W B3il. 3753-74 L T 78;,44 
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above observations added : 

“Thera is another form of order available and ap- 
propriate where the Court thinks that severe terms 
should be imposed, namely that on failure to do cer- 
tain acts within a specified time, then ‘the action do 
stand dismissed without further order.’ In this case 
no such words are in the order.” 

Thus a distinction is to be drawn bete 
ween a case where the proceeding has 
terminated and one in which it bas not 
terminated and the Court still retains cons 
trol over it. Whether tne Oourt still retains 
control over the proceeding or not must be 
determined upon the nature of the pro- 
ceeding and the order passed therein, If 
that order is a final order, the Court is 
functus officio and it cannot enlarge time. 
In such cases if any relief is necessary, it 
can be granted only upon review by that 
Court or on appeal by a Court to which 
an appeal lies from that Court. To quote 
Ourgenven, J. once more 
“the power to extend time given by s. 148, Civil 
P. O.. cannot be invoked (in such cases) because not 
only has the period originally fixad or granted 
expired, but there isno previous order still current 
upon which an order extending time could operate,” ` 

If,on tke other hand, the decree or order 
is not final, then s. 148, Civil P. O., does 
apply and the Court may enlarge time in a 
proper case. Now, when we examine the 
order passed by the Munsif in the present 
case on December 21, 1936, we find that it 
did not state that in the case of failure on 
the part of the plaintiff to pay the deficit 
court-fee within a fortnight, the suit was 
to be dismissed automatically. It merely 
stated that “the plaintiff will not be entitl- 
ed to a decree and the suit will be dis» 
missed.” That the Munsif still retained 
control over the proceeding is clear from 
the fact that he had stayed the preparation 
of the decresin the meantime. It was only 
after the courtefee had been deposited on 
January 5, 1937, that he ordered the decree 
tobe drawn up. In my ‘opinion, therefore, 
on the peculiar facts of this case it must 
be held that a final order had yet to be 
passed in the suit on the date when the 
Munsif accepted the courtefee and that he 
had jurisdiction to accept it. As the only 
point which was raised in this appeal fails, 
I would uphold the judgment and decree of 
the Courts below and dismiss this appeal 
with costs. 


Harries, C. J.—I agree. 
D, Appeal dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Appeals Nos. 140 of 
1938 and 1380 of 19386 
April 14, 1939 
STONE, O. J, AND Boss, J. 
LOK MAN—Avoticn-PuRcH«asER— 
APPELLANT 
versus 
MOTILAL AND ANCTEER— DECREE- HOLDER 
AND ANOTHEL— À TDGMENT-DEBTOR— 


RESPONDENTS 

Civil Frocedure Cede (Act V of 1908), O. XXI, 
7r. 17,84, 71— Sale cf morable property, when com- 
plete — Officer conducting sale, iy can declare highest 
bidder to be purchaser— His failure to uait for pay- 
ment of degosit — Whether material irregularity— 
“Forthwith” in r. 84, 0. XXI—Meaning of—Re-sale, 
if can be held on same day as default — Judgment- 
debtor danmnified by default — Pecree-holder, if can 
apzly to recover deficit — Bidon behalf of temple by 
managing trustee—Default in payment of deposit— 
Trustee, if personally liable. 

It appears clear fromthe provisicns of r, 77 (1) and 
(2) of O. XXI, Civil P. C., that so far as the sale of 
movable property is concezned it is the officer who is 
holding the sale who cencludes the matter by saying 
whohas purchased, within what time the purchase 
price must be paid, by receiving the purchasemoney 
and by granting a receipt. Thereupon the sale be- 
ecmes ccmplete, property passee and the matter is 
over. [p. 878, col. 2.] 

In the Central Provinces, a timeis set aside during 
which persone may make their bids which are entered 
in a list When that time is up the highest bidder 
is declared by the officer ccnducting the auction to be 
the purchaser. It is not the practice for the cfäcer 
conducting the sale merely to take the list of bidders 
to the Judge and ask the Judgeto declare who is 
the purchaser. [p. 874, col. 1.) 

[Case-law referred to.] ' 

The word “forthwith” in r. 84, O. KAI, Civil P.O, 
governs the time at which the re-sale is to be held, 
The word “immediately” governs the time when the 
deposit is to be made. “Forthwith” means “as ex- 
peditiously as circumstances permit." The officer 
conducting the sale can hold the re-sale on the same 
day as tbe default in payment of deposit if circum- 
stances permit to do so. [p. 876, col. 1; p. 875, col. 
1, 
1 cannot possibly be said that the officer conduct- 
ing the sale has to wait for the payment of the deposit. 
He cannot be compelled-to wait. So where the officer 
conducting the sale has not waitedfor the payment 
of the deposit, it is not material irregularity. [p. 875, 
col. 1. 

ae XXI, r. 71, gives the right to recover the 
deficit to either the deoree-holder or the judgment- 
debtor. Though one might well expect where the 
decree-holder is not damnified by default that he 
would leave the matter to the judgment-debtor he 
need not do so. He may decide to recoup himself from 
the defaulter. Anything left over from these realisa- 
tions will of course go to the judgment-debtor so that 
the decree-holders are in effect, fighting the judgment- 
debtor's battles forhim. [p. 876,col. 1.] 


The temple, unlike an idol, not being a juristic 
person cannot sue or be sued but somebody has to sue 
or be sued on behalf of the temple. Where the bid 
was made on behalf of the temple by the sarbarahkar 
(managing trustee) of the temple, in case of default, 
the liability for deficit is not of the trustee personal- 
ly but of the trustee representing the temple that is 
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the deficit is to be payable ont of temple funds. [p. 
876, col. 2.} 


O. Mise. As. from an order of the Court 
of the Additional Subordinate Judge, First 
Olaes, Jubbulpore, dated April 5, 1938. 


Mr, J. Sen, for the Appellant. 

Messrs. R.S. Dabir and W. B. Pendhar- 
kar, for Respondents Nos. 1, 2 and 3. 

Order.—This order governs Miscel- 
lapecus Appeals Nos. 140 of 1938 and 130 
of 19386. 

The seccnd of these appeals is an 
appeal by tke judgment-debtor against 
an crder refusing to set aside asale held 
in executicn on the ground of material 
irregularity resulting in inadequate price. 
The first of these appeals isan appea! by 
cne Lokman who has been treated as an 
aucticn-purchaser who defaulted in deposite 
ing 25 percent. of his bid with the result 
thai. the property was forthwith re-sold. 

Misce}laneous Appeal No, 140 of 1938 
raiscs a point of scme importance in the 
practice of conducting auction sales and 
makes it necessary to considerin some 
detail the various relevant rules contained 
in O. XXI especially in view of the deci- 
sicns arrived at in other High Courts. 


. ee Jaibahadur Jha v. Matukdhari Jha 


(1), Surendramohan Sarkar v. Manmatha- 
naih Banerji (2), Punjab National Bank v. 
Sundar (3) and Afasuddin v. Howell (A). 
These (with the exception 2, Pat. 548) are 
cases which follow Jaibahadur Jha v, 
Matukdhari1 Jha (1) and decide that a 
declaration wunder r. S4 of O. XXI must 
be made by the Court and should not be 
made by the officer conducting the sale. 
Jaibahadur Jha v. Matukdhari Jha (1) to 
scme extent turns upon local practice. At 
p. 551* the matter is stated as follows : 
“The rule laid down by the High Court, which ig 
also in accordance with long standing practice, ig 
that the auction should be conducted inthe im. 
mediate: presence of the presiding officer, and where 
that isnot possible, in another place within the 
Court premises to be selected by the presiding 
officer.” 
In that particular case accordingly the 
bid was not finally accepted by the officer 
conducting the sale but was referred to 
the Munsif, that is the presiding officer or 
the Court. The Munsif wrote “close”. 
Thereafter, on certain representations being 


(1) 2 Pat. 548; 76 Ind. Cas, 113; A I R 1923 Pat. 525; 
4PLT498. 

(2) 58 O 788; 134 Ind. Oas. 447; A IR1931 Cal. 583; 
Ind. Rul. (1931) Cal. 834. 

(3) AIR 1929 Lah. 673; 118 Ind. Cas, 901; Ind, Rul. 
(1929) Lah. 821. 

(4) 6 R 609; 114 Ind. Cas. 522; A I R 1929 Rang. 12; 
Ind. Rul. (1929) Rang. 90. 
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made, he cancelled that order, The ques- 
tion was whether he was entitled so to-do. 
It seems to have been assumed throughout 
that in Patna owing to the rules obtaining 
there bids are not accepted by the 
officer conducting a sale but that the officer 
conducting the sale refers the matter to 
the Judge and it was forthe Judge to say 
whether the bid shall be accepted or not. 
Similar rules do not obtain here.. The 
rules relating to the conduct of sales are to 
be found in the Rules and Orders (Civil; 
of 1938, Part I, Chap. X, p. 78 et seq. 
Paragraph 213 provides as follows; 

“Sales of immovable property in execution of decrees 
other than those which have been transferred to 
the Oollector shall be conducted by the following 
officials, viz.— 

(4) When the sale is held at the District Court house, 
by the Sale Amin or an official not inferior in rank 
to a Naib-Nazir; 

(ii) When the sale is held at a place other than the 
District Court-house, by aSale Amin or a Naib-Nazir 
‘or an official superior in rank toa process-server.” 

In Mannulal v. Nanhelal (5) the posi- 
tion was considered where the auction sale 
was held in the mofussil and it was held 
there that tLe sale is complete if the final 
bid is accepted by the Sale Amin who 
conducts it, The permission of the Court 
ordering the sale is not necessary under 
the law to make the sale binding on the 
parties concerned. 


That decision, to some extent, is founded 
on Maung Ohn Tin v. P. R.M. P, S. R. M. 
Chettyar Firm (6) which distinguishes 
Jaibahadur Jha v. Matukdhari Jha (1) and 
dissents from Afazuddin v. Howell (4) 
Jaibahadur Jha v. Matukdha7rt Jha (1) 
was distinguished cn the ground that the 
practice obtaining in Patna was as 
stated above viz,, the officer conducting the 
sale does not accept the bids but places 
them before the Court. It was observed 
in Maung Ohn Tin v. P. R.M. P. S. R.M. 
Chettyar Firm (6). 


“Therehas been Do such practice in the Courts of 
this Province (Burma). Under r. 65 of O, XXI of the 
Oivil P. O., every sale in execution of a decree shall 
be conducted by an officer of the Oourt or by such 
other person as the Court may appoint in this behalf, 
and shall be made by public auction in manner 
prescribed. Under r. 258 of the Rules of this Court 
published at p, 126 of the High Court Rules and 
Orders sales of immovable property in execution of a 
decree for money are to be conducted by the Bailiff 
under the direct supervision ofa Registrar. There is 
no provision in the Rules which requires aJudgeto 
accept a bid.” 

Here also there isnorule requiring the 


(5) 29N L R 52; 141 Ind. Cas. 367; AI R 1933 Nag. 
123; Ind. Rul. (1933) Nag. ôl. 

(6) 7 R 425; 120 Ind. Oas,142; AIR 1929 Rang. 31]; 
Ind, Rul. (1930) Rang. 14. 
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Judge to accept the bid. In Maung Ohn 
Tin v. P, R. M. P. S. R.M. Chettyar Firm 
(6) it was held that 

“neither the provisions of O. XXI of the Civil P. O., 
nor the Rules of the High Court or of the Courts 
Manual require a bidto be accepted by a Judge 
before the contract of sale can be held to be complete. 
The officer conducting the sale can declare the highest 
bidder to be the purchaser.” 


Surendramohan Sarkar v. Manmathanath 
Banerji (2) which follows Jatbahadur 
Jha v. Matukdhari Jha (1) appears to 
overlook the special local rules and practice 
obtaining in Patna and the fact that there 
in fact the bid was sent to the Judge for 
acceptance and the ques.ion was as to 
whether the Judge had or had not 
finally accepted the bid. Nevertheless 
there being authority against the view that 
we are taking weconsider it desirable to 
examine the various relevant rules relating 
to sales. 

Court auction salesin execution are of 
two kinds, (a) of immovable, and (b) of 
movable property. In either case the sale 
results inthe transfer of property from 
the judgment-debtor to the auction-pur- 
chaser, but according as the subject-matter 
is immovable or movable the mode of 
transfer is necessarily somewhat different, 
In the case of immovable property it is 
necessary to have some sort of vesting 
order which operates to transfer the pro- 
perty and this is done by means of con- 
firmation of sale and the granting of a 
certificate of sale which has the effect of 
a vesting order. Title of course is not 
guaranteed. On the other hand movable 
property does nct require a vesting 
order and so far as title to movable pro- 
perty is concerned that is dealt with iu 
r. 77 (2) which provides as follows : 

“On payment of the purchase-money, the officer or 


other person holding the sale shall grant a receipt for 
the same and the sale shall become absolute,” 


Further r. 77 (1) says: 

o Geecanvabets the price of each lot shall be paid at the 
time of sale or as soon after asthe officer or other 
person holding the sale directs ..-.....”’ 

It ‘appears clear from those provisions 
that so far as the sale of movable property 
is concerned itis the officer who is holding 
the sale who concludes the matter by 
saying who has purchased, within what 
time the purchase price must be paid, by 
receiving the purchase money and by 
granting a receipt. Thereupon the sale 
becomes complete, property passes and the 
matter is over. 


Ifthe sale is of immovable property 
further safeguards are introduced to 
guard against cases where the vendor has 
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no title. (1.91), of irregularity or fraud 
(r. 90), where the judgment-debtor pays the 
decretal amount together with a sum by 
way of compensation to the purchaser 
(r. 89), The importance of 1.77 is to be 
found in the fact that the relevant rules 
relating to sales generally—rr. 64 and 65 
—are concerned with sales either of 
movable or immovable property. Tf the 
officer conducting the sale is insufficient 
charge of the sale in the case of movable 
properties to be ableto say who is the 
buyer, when be must pay, and to be em- 
‘powered to receive the price and, by giving 
a receipt, topass title it is difficult to see 
how he is merely ministerial officer in the 
case of a sale of immovable property. 
Rule 64 empowers the Court to order a 
sale. Rule 65 directs how the sale shall be 
conducted and provides that 

“save as otherwise prescribed, every sale in execu- 
tion of a decree shall be conducted by an officer of 
the Court or by such other person as the Court may 
appoint in this behalf, and shall be made by publio 
auction, 

The auction having been proclaimed in 
the prescribed manner and the time for 
the auction having arrived this officer 
conducts the auction and prima facie it 
seems to usto be clear that any person 
conducting an auction must be in a 
‘position to say whois highest bidder. How 
he saysit will depend upon the rules 
laid down forthe ccnduct of an auction. 
In England the practiceis to announce 
by the falling of a hammer when the 
bidding fora particular lot has ended 
and itis the highest bidder at that moment 
who is declored the purchaser. In the 
‘Oentral Provinces the practice is different. 
A time is set aside during which persons 
may make their bids which are entered 
in alist. When that time 'is up the 
highest bidder is declared by the officer 
conducting the auction to be the purchaser, 
It is not the practice for the officer con- 
ducting thesale merely to take the list 
of bidders to the Judge and ask the 
Judge todeclare who is the purchaser. 
Nor do we think that such a rule would 
work satisfactorily in these Provinces. 
Many sales are held far away from any 
Judge and ina vast number of cases a 
tule requiring the bid to be taken before 
a Judge would involve trouble and delay 
and the Judge, sofar as we can see, would 
have nothing todo but select the highest 
bidder. No arguments would be addressed 
to him, no parties would appear before 
him. There is nothing on which he can 
exercise a judicial mind. He would merely 


LOKMAN V, MOTILAL (NAG,) 


1&6 10 


be doing thesimple work, within the com- 
petency of the Sale Amin, of deziding who 
is the highest bidder. 

It is to be observed that r. 69 gives the 
officer conducting the sale «s well as 
the Court power to adjourn the sale and 
before the officer adjourns thesale it is not 
necessary forhim to take the orders of 
the Judge except inthe case where the 
sale is within the precincts of the Oourt- 
house. Further the officer conducting the 
sale is entitled to stop the sale 

“if, before the lot is knocked down, the debt and costs 
(including the costs of the sale) are tendered to the 
officer conducting the sale, or proof is given to his 
satisfaction that the amount of such debt and costs 
hag been paid into the Court which ordered the 
sale,” (r. 69 (3). 

Appendix E (Mulla’s Civil P. C., p. 1235) 
Shows the normal conditions of sale as 
contained in the proclamaticn of sale, 
Oondition (3) is to the following effect : 

“The highest bidder ghall be declared to be the 
purchaser of any lot, provided always that he is 
legally qualified to bid, and provided that it shall 
be in the discretion of the Court or officer holding the 
sale to decline acceptance of the highest bid when the 
price offered appears so clearly inadequate asto make 
it advisable to do so.” 

It will be seen from r. 84 that the 
deposit of 25 per cent. has to be paid im- 
mediately to the person conducting the 
sale and it has to be paid immedialey 
after the declaration-that he is the pur- 
chaser. Bearing in mind the fact that 
sales are frequently held far away from a 
Oourt and that the sales frequently con- 
sist of many lots itis the intention, in our 
opinion, of the rule to treat the person 
conducting the sale as the person who 
makes the declaration. Otherwise there 
would be in many cases a long period 
stretching between the declaration and 
the payment which would consequently, of 
necessity, not be immediately after the 
declaration. 

If alter the officer conducting the Bale 
has declared a certain person to be a 
purchaser that person does not immediately 
pay the 25 per cent., r, 84 requires that the 
property shall forthwith be resold. The ques- 
tion that has been muck debated is: What is 
the value to be given to the word“ forthwith”. 
It has been said that ‘forthwith’ means “as 
expeditiously “as circumstances permit” as 


was held in Hanumayammna v. Ankamma . 


(7) and that here the circumstances did not 
permit of the sale being held the same day 
and that the sale should have been held 
the next day. In Sita Ram v. Janki 

(7) 53 M 900; 127 Ind..Cas, 303; A IR 1930 Mad. 761; 


59 M L J 267; 32 L W 154; (1930) M W N 714; Ind, 
Rul, (1930) Mad. 991, 


“ 
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Ram (8) a Full Bench of the Allahabad High 
Oourt were concerned with the case where 
the abortive sale ended towards the end 
of a day. Being late, the officer conduct- 
ing the sale announced that the property 
would be resold the next morning. At the 
abortive sale the highest bid was Rs, 5,050. 
Next morning the property fetched Rs. 2,850. 
The argument there addressed to the 
Court was that this resale was not forth- 
with and that it should have been held 
the same day. In Hanumayamma v., 
Ankamma (7) the resale was some weeks 
later after a proclamation and again it was 
argued that it was not held forthwith. 
it is true that in both cases the argument 
failed but the argument was the other way 
round to that addressed to us. We were 
pressed with the view that when the resale 
is immediately after the abortive sale it is 
not forthwith because ‘“‘forthwith’’ means 
“as expeditiously as circumstances permit” 
and circumstances did not permit of a resale 
sc soon. ; 

We have, however, no material before 
us to say that the resale was held more 
expeditiously than circumstances permite 
ted. There is nothing to show that the 
circumstances did not permit of the sale 
taking place the same day. 

It is to be observed that the upset price 
was Rs. 10,000 and that the successful bid 
was Rs, 12,600, Rs. 2,600 in excess of the 
upset price. In the second auction which 
was held somewhere between 3-30 and 
o-45 P. M.—not an unreasonable time of the 
day—there were 37 bids. In the rst auction 
there were 3l bids. The first auction 
started with Rs. 3,000, the second with 
Rs. 6,000. In the first auction there were 
Only lo bids of Rs. 6,000 or over. ‘There is 
nothing to show that the bidders had dis- 
persed except the evidence of the bidder 
for Rs. 15,000 who said that because of 
the temple bid he went away. There is nothe 
ing toshow that the second sale was a mere 
mockery of asale. On the contrary there 
were more bids. At both sales the decree- 
holder, who had been given leave to bid, 
bid the same figure, viz. Rs. 12,500. 

It is suggested that had the sale taken 
place the next day the loss would not have 
occurred, In Sita Ram v. Janki Ram (8) 
the sale did take place next day and the 
loss was proportionately much more serious. 
It does not encourage bidders to go to high 
prices when it is known that the success- 
ful bidder in the former sale had defaulted, 

(8) 44 A 266; 65 Ind, Cas, 813; A IR 1922 All, 200; 
20 A LJ105(FB} . 
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When the successful bidder is a rich temple 
the inference is that the failure to pay 
the depcsit is an excuse for getting out 
of the purchase. When one finds as here 
a private servant bidding Rs. 15,000 and 
then a person who has chanced to drop in 
bidding Rs. 15,001 on behalf of the temple 
and then one finds the bidder of Rs. 15,000 
giving evidence to the effect that as the 
temple had bid he did not increase his 
bid although he thought that the prope 
erty was more valuable and when one 
finds him going away forthwith one is left 
in some doubt as to whether this bid of 
Rs. 15,001 was not ameans of getting out 
of a bad bargain not only on behalf of the 
temple but on behalf of the bidder 
of Rs. 15,000. However that may be here 
the values do not suggest that the second 
sale was wholly for an inadequate price. 
The decree-holder put the value at Rs 15,000 
but he had not tried at the sale to go 
beyond Re, 12,500. The bidder of Rs. 15,000 
put the value up to Rs. 17,000, it is true, 
and other witnesses for the judgment-debe 
tor valued it at Rs. 16,000, Rs. 17,000 and 
Rs, 18,000. But these valuations carry very 
little weight. The one who gave Rs, 18.000 
as the value thought that the rent “ought to” 
be Rs. 50 or Rs. 60. In fact it is Rs. 40 
and if his valuation was based on a number 
of years’ purchase of the rental instead of 
Rs. 18,000 it should be Rs. 12,000, 

We cannot set aside a sale with conse- 
quential loss and inconvenience to the pur- 
chaser unless there be some invalidating 
fact present. Before us the argument 
was that this sale was not held forthwith be- 
cause it was held sooner than was reasonably 
proper and practicable. For the reasons 
above given we do not think that this is 
so. The matter was put somewhat differ 
ently in the preliminary stages. An effort 
was made then to set aside the second sale 
on the ground of irregularity and the 
allegation of irregularity isto be found at 
p. 25 of Miscellaneous Appeal No. 130 of 
1936 as follows : — 


“The material irregularity consists in not waiting 
for Lokman’s deposit of 1-4th money offered.” 

We cannot possibly say that the officer 
conducting the sale has to wait for the 
payment of the deposit. He cannot be 
compelled to wait. The relevant issues 
are, f 
“ (9) Whether Lokman offered a bid for Rs. 15,001 
and failed to deposit one-fourth price forth- 


with. 
(3) Whether resale upon Lokman's failure to 
deposit the 1-4th price amounted to a material 


‘irregularity. 
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We have dealt with issue No. (3). As to 
issue No. 2 we have two observae 
tions to offer: (1) Lokmam did not 
offer a bid of Rs 15,001. The temple 
through Lokman offered a bid of Rs, 15,001. 
This is made quite clear in the decree- 
holders’ application where they say— 

“or in case it is proved that he was authorised 
by the temple to bid and purchase the property for 
the alleged temple, the said temple is liable to 
make good the loss.” < 

Before us it was not disputed that he was 
authorised to bid and was bidding for the 
temple: it so appears in the list of bidders 
and it sọ appears in the order sheets 
that the purchaser was the temple. ‘2) 
The question is not whether the offerer 
failed to deposit “forthwith” but whether 
he failed to deposit “immediately”. The 
word “forthwith” in r. 54 governs the 
time at which the resale is to be held. 
The word “immediately” governs the time 
when the deposit is to be made. We are 
clearly of the opinion (1) that the officer 
conducting the sale was justified in holding 
a resale the same day, (2) that the resale 
resulted in a deficiency of price by reason 
of the purchaser's default (in the first 
sale) within the meaning of r. 71 of 
O. XXI, and (3) that as a consequence 
either the decree-holders or the judgment- 
debtor can recover the difference from the 
defaulter ír. 71). 


The poimt was taken that here the 
decree was for much less than Rs. 12,600 
and that accordingly the decree-holders- 
applicants were not damnified. It* was the 
judgment-debtor that lost as a consequence 
of that default and therefore it is said 
that the judgment-debtor should have made 
the application and not the decree-holders. 
In our opinion, however, r. 71 gives the 


right to recover the deficit to either 
the decreesholder or the judgment- 
debtor. Though one might well expect in 


circumstances such as these that the 
decreesholder would leave the matter 
to the judgment-debtor he need not 
do so. He may decide to recoup himself 
from the defaulter. Anything left over 
from these realisations will of course go to 
the judgment-debtor so that the decree- 
holders are in effect, in these proceedings, 
fighting the judgmentedebtor’s battles for 
him. Why they should do so is neither 
here nor there, 


This leaves outstanding the question 
of whether these proceedings are against 
the right person. Tha difficulty is due to 
the fact that the temple is shown as the 
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purchaser and yet the notice of the applica- 
tion to recover the deficit was served on 
Lokman, not on anybody as representing 
the temple. The order sheet in the 
judgment-debtor's application to set aside 
the sale (M. A. No. 130 of 1936) shows on 
January 25, 1936 as follows: 

“Decree-holder No, 2 Kisanlal with Mr. Agrawal. 
Mr. Nathulal with Mr. Mukherjee. Auction-purchaser- 
Harpershad in person with Mr, Agarwal. Defaulting. 
bidder Digambar Jain Temple by one Lokman, | 
Prospective purchaser Babulal in person.” 

As we have already pointed out the 
decree-holder having claimed against Lok- 
man—io the alternative he claimed against 
the temple—an order for the payment of 
the deficit has been given against Lokman | 
personally, We think that thisis clearly 
wrong. On the facts it is beyond contest. 
that the bid was made on behalf of the 
temple by Lokman, Before us it was not. 
denied that Lokman was the managing 
trustee (sarbarahkar) of the temple and. - 
it was not disputed that he was entitled 
to bid and he bid on behalf of the temple. 
Indeed the bid was repeated before us on 
behalf of the temple. The temple, unlike 
an ido], not being a juristic person cannot 
sue or be sued but somebody has to sue 
or be sued on behalf of the temple, Nobody 
has disputed that the appropriate person - 
to represent the temple in proceedings 
such as these is Lokman. In those cire 
cumstances it appears to us plain that the. 
liability is not Lokman's personally but 
Lokman’s as representing the temple. In 
other words the order will be against him- 
to pay the deficit out of the temple funds, . 
As this matter was, however, much dige 
puted in the lower Court and as we are 
in an important respect, so far as Lokman: 
is concerned, varying the lower Ocurt’s 
orders so as to make the deficit payable 
by Lokman out of the temple funds, not 
by Lokman personally, the appeal so 
far as Miscellaneous Appeal No, 140 of 
1938 is concerned is allowed, without 
costs, to the above extent, that is to say, . 
the order will be varied by making Lokman 
liable in his capacity as managing trustee 
of the temple, 

Miscellaneous Appeal No. 130 of 1936 is 
based on the view that there has been 
an irregularity in the conduct-of the second 
sale which irregularity-has resulted in a. 
loss to the judgment-debtor and that there- 
fore the sale should .be set aside. There 
is on the above ‘conclusions a double 
answer. TPN 

(1) There is no irregularity. (2) There 
is‘ no' loss because the difference will -be 


` 
a 
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made good through the decree-holders to 
the judgment-debtor. That is to say the 
decree-holders, having recovered the deficit 
from the temple, will credit the judgment- 
debtor with the amount so recovered, 
Miscellaneous Appeal No. 130 of 1936 is 
accordingly dismissed with costs. 


D. Appeal partly allowed. 





PATNA HIGH COURT. 
Civil Revision No. 86 of 1937 
August 15, 1939 
HaARRIRS, O. J. AND MOHAMMAD Noor, J. 
HAREKRISHNA DAS—PRTITIONER 
-VET8US 
SUNAMANI DEI AND 0OTHERS— 
Oppositg Party 

Hindu Law—Reversioner—Sutt during lifetime 
of Hindu widow for declaration that alienations 
by her are not binding on rerersioners—Nature of — 
Interim injunction prayed and granted whether 
alters nature of sutt—Court-fees—Several alienations 
challenged—Court-fee in respect of each alienation 
should be paid. 

A suit by reversioner against a Hindu widow 
during her lifetime for a declaration that she had 
only a limited interest of a Hindu widow in the 
inheritance and, therefore, certain alienations by 
her without legal necessity were not binding on 
the reversionary body is a declaratory suit. The 
plaintifis as reversioners have no right to possession 
until the death of the Hindu widow and in this 
suit they have no right to anything while the widow 
is alive beyond a declaration. They have no right 
to ask for an injunction and it should never be 
granted to them, The fact that they applied dur- 
ing the suit for ad interim injunction does not 
change the real nature of the suit. The suit is 
a purely declaratory suit and it cannot now be 
regarded as a suit for a declaration coupled with 
some consequential relief. Nor does the omnibus 
relief that the suit may be decreed with costs and 
the plaintiffs may be allowed to any other relief to 
which they are entitled alter the nature of the 
suit. This is the usual omnibus relief clause which 
appears in practically every plaint in this country 
and a Oourt cannot construe a plaint as being a 
plaint for a declaration and consequential relief 
merely because this omnibus relief clause appears. 
15 Ind, Oas. 427 (2), explained, 94 Ind. Oas, 22 (1), 
not approved. 

The reversioner asks for a number of declara- 
tions if he challenges several alienations by a 
Hindu widow and asks for declaration that the 
same do not bind the reversioners. In such a 
case he must pay a court-fee of Rs. 15 in respect 
of each alienation. Datvachilaya Pillai v. Ponna- 
thal (3), followed. — 


O. R. from an order of the Sub-Judge, 
Cuttack, dated May 29, 1937, 


- Mr. B. N. Das, for the Petitioner. 


_ Messrs. B. K. Das andG, G. Das, for the 
Opposite Party. . 
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Harrles, C. J.—This is a civil revision 
brought by the plaintiffs directed against 
an order passed by the learned Subordinate 
Judge of Cuttack in a courtefee matter. 
The plaintiffs brought the suit out of which 
this application arises alleging that they 
were the reversioners of a certain last male 
owner and they claimed a declaration that 
the widow of the last male owner had only 
a limited interest of a Hindu widow in the 
inheritance and that alienations made by 
her without legal necessity would not enure 
beyond her lifetime and would not be 
binding upon the reversionary body. Dur- 
ing the course of the proceedings the plaint- 
lila asked for an interim injunction to 
restrain the widow from making further 
alienations and the learned Subordinate 
Judge acceded to their application and 
granted an ad interim injunction. The adee 
quacy of the court-fee paid, namely, Rs. 15, 
was raised and eventually the learned Judge 
ordered that the plaintiffs should pay a 
court-fee calculated on an ad valorem basis. 
Against that order the plaintiffs have 
applied in revision to this Court. It has 
been strenuously contended on behalf of 
the plaintifis that this is not a case where 
there was a claim for a declaration and 
consequential relief and consequently courte 
fee on an ad valorem basis cannot be charg- 
ed. On perusal of the plaint it is clear 
that the plaintiffs merely asked for a dec» 
laration that defendant No. 1 had only a 
life-estate in her inheritance and that cere 
tain alienations would not be binding upon 
the reversionary body. That prayer ag it 
stands is one purely for a declaration. 
There does not follow a second prayer in 
these terms : 

“That the suit may be decreed with costs and 


the plaintifis may be allowed to any other relief 
which they are entitled.” ý Raka 


This is the usual omnibus relief clause 
which appears in practically every plaint 
in this country and we cannot construe a 
plaint as beinga plaint for a declaration 
and consequential relief merely because this 
omnibus relief clause appears. The learned 
Judge however came to the conclusion that 
as the plaintiffs had applied and had 
obtained an ad interim injunction the suit 
was clearly a suit for a declaration and 
consequential relief. It has been argued on 
behalf of the opposite party that the learn- 
ed Judge's view is supported by authority 
of this Court and of the Oaleutta High 
Court. In Gangadhar Misra Vv, Devendra- 


bala Dasi (1), Jwala Prasad, J. sittin 
(1) 5 Pat, 211; 94 Ind. Oas. 22;A IR 1926 Pat 


e => . 
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singly held on somewhat similar facts that 
the suit was a suit for a declaration and 
consequential relief and accordingly he 
directed that an ad valorem court-fee was 
payable. Jwala Prasad, J. in the main 
based his decision upon the case in Deokali 
Koerv. Kedar Nath (2), but inmy view, 
the Oaleutta case does not support the 
view taken by Jwala Prasad, J. In the 
Calcutta case the learned Ohief Justice in 
delivering judgment makes it clear that 
in his view the suit was not a suit for 
a declaration. It is true that two prayers 
for declarations had been made in the 
plaint but in the view of the learned Chief 
Justice neither of the matters included in 
those two prayers could be made properly 
the subject-matter of a declaration. In his 
view though the suit was framed as a dec» 
laratcry suit it was a suit for something 
more, and the learned Chief Justice points 
out that subsequent events showed that it 
was a suit for something more. The plainte 
iff in that suit obtained an interim injunce- 
tion and the learned Chief Justice uses 
that fact to support his view that the suit 
was not one properly for a declaration but 
was one for consequential relief also. The 
Oalcutta case does not decide that because 
a plaintiff has obtained an ad interim 
injunction his suit must inevitably be a 
suit for a declaration with consequential 
relief, Furtherit would appear that in the 
Patna case decided by Jwala Prasad, J, 
there was at the time the appeal came to 
the High Court a subsisting injunction 
though how the injunction could have sube 
sisted up to that time is not clear. 

In the present case, the prayer was the 
usual prayer in the case of this kind, namely 
that it be. declared that the widow’s interest 
was the limited interest of a Hindu widow 
and consequently that certain alienations 
which she had made withoutlegal necessity 
would not be binding upon the reversionary 
body. Looking purely at the relief claimed 
in the plaintthis is a declaratory suit and 
a declaratory suit only. Can the whole 
nature of the suit be changed by reason 
of the fact that the plaintiffs were so ill- 
advised asto apply for an interim injunc- 
tion which they ought never to have been 
granted, The plaintiffs as reversioners have 
no right to possession until the death of the 
Hindu*widow and in this suit they have no 
right to anything while the widow is alive 
beyond a declaration. They had no right to 
ask for an injunction and it should never 
have been granted to them. In my view, 

(2) 39 O 704; 15 Ind, Oas, 427; 16 O W N 838, 
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the fact that they applied during the suit 
for this ad interim injunction does not 
change the real nature of the suit. It still. 
remains a suit for a declaration that certain 
alienations made by a Hindu widow were 
not binding upon the reversionary body. 
Upon the suit as framed no decree other 
than a purely declaratory decree could 
have been passed and even after the grante 
ing of this interim injunction no relief 
could have been given to the plaintiffs by 
the decree other than the declaration asked. 
for. In my view, this suit is a purely 
declaratory suit and even in the events. 
that bave happened it cannot now beres 
garded as a suit for a declaration coupled 
With some consequential relief. The suit. 
is a pure declaratory suit and court-fees. 
must be assessed from that point of view. 

The question now arises what courtefee is: 
payable. All that was paid was ks. 15 and 
in my View, this-is' not sufficient. Sixteen 
alieriations, were alleged by the plaintiffs to: 
be without legal necessity and therefore not. 
binding beyond the widow's lifetime, Each 
alienation without legal necessity’ gives the 
reversionérs' a cause of action and' time 
would begin to run in a suit for a deélarae 
tion from the time of each particular alie» 
nation. The plaintiffs in this case were in 
fact asking for a number of-declarations 
and in my View, théy must pay a courte 
fee of Rs. 15 in respect of each of the 
alienations. The suitisio fact a-suit for a 
large number of declarations: This view has 
been accepted and acted upon by the Madras 
High Court in Daivaehilaya Pillai v. Ponna- 
thal (3). In that case a Bench held that. 
when reversionérs sue to have declared in- 
valid as against them alienations’ made by 
a Hindu widow a court-fee of r. 10, (now 
r. 15), must be paid in respect of each of 
the alienations in question, I respectfully 
agree with that view and in my judgment, 
the plaintiffs in this case must pay Rs. 15 
in respect-of each alienation which they: 
propose to challenge. 

As I have stated earlier the plaintiffs 
originally intended to challenge some six=: 
teen alienations but it would appear that 
compromises have been effected with rése 
pect to two or three of them. In my view, 
the plaintiff can only be compelled to pay: 
court-fees at this stage upon the alienations- 
which they now propose to challenge. 
Oredit of course must be given to them for 
the Rs. 15 they have already paid. It is 
quite clear that the plaintiffs had no right. 
whatsoever to an interim injunction in this 

(3) 18M 459. ; 
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case, TLey have nc right to possession and 
they have no right to restrain the widow 
in this suit. Itis a suit purely for a decla- 
ration and consequently an interim injunce 
tion should not have been granted. As the 
matter is before us in revision the Court 
has power to discharge the interim injunc- 
tion and I would therefore discharge it. In 
the result, therefore, I would allow this 
application in part and vary the order of the 
Court below and direct that Court to calcu- 
late the court-fee upon the lines indicated 
in my judgment. The ad interim injunction 
will also be discharged. Each party will 
bear their own costs. 


Mohammad Noor, J.—I agree. 
D. Application allowed. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 377 
of 1938 
March 16, 1939 
Bacup, J. 
K.S. R. M. CHETTY á R— APPELLANT 
VETSUS 
P. 8. LAKHANI—Responpgent 
Malicious proceeding—Wrongful attachment—Sutt 
for damages—Burden of proof—Order directing re- 
moval of attachment — Suit for damages within 
one. year of such order— No suit filed under 
O. XXI, r. 63, Civil Procedure Code (Act V of 
1908), by attaching creditor—Whether can plead in 


suit for damages that judgment-debtor isowner of: 


property—Damages, how measured. 

In a suit for damages for wrongful attachment of 
goods, the plaintiff is not bound to allege and prove 
that the defendants had resisted his previous ap- 
plication under O. XXI, r. 58, Civil P. O., malicious- 
ly or without probable cause. 130 Ind. Oas, 310 
(1), explained, Kissorimohun Roy v. Hursukh Das 
(2) and 83 Ind. Cas. 433 (3), relied on, 

An order passed in the removal of attachment 
proceedings is conclusive until and unless the person 
against whom the order was passed had filed a 
regular suit to get it set aside. The setting aside 
of the order inthe removal of attachment proceed- 
ings can only be agitated in a separate suit filed 
under O. XXI, r.63. The Oourt has no jurisdiction 
to deal with it in asuit for dameges for wrongful 
attachment. Where a regular suit is not filed by 
the judgment-creditor it is not open to him to plead in 
a suit for damages for wrongful attachment against 
him that his judgment-debtor is the owner of the 
property even if such a suit is filed within one year 
of the passing of order of removal of attachment. 
Nilo Pandurang v. Rama Patloji (4), Batlur Krishna 
v. Lakshmana (5) and Surnamoyt Dassi v. Ashutosh 
Goswami (6), distinguished, Nemagauda v. Paresha 
(7), relied on. 

There can be no question of mitigation of 
damages in & suit for trespass. The damages have 
to be measured by the loss suffered by the plaint- 
iff. There is no question of punitive or vindictive 
damages. 


Sp. 8. O, A, from the judgment of the Dise 
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trict Gourt, Mandalay, in C. A. No. 36 of 
1938. 


Mr. P. B. Sen, for the Appellant. 
Mr. K.C. Sanyal, for the Respondent. 


Judgment.—The appellant obtained a 
decree against one Prem Singh. In execu: 
tion of that decree he attached the cone 
tents of a certain shop. Pretem Singh 
Lakhani applied for removal of the attache 
ment and was successful on September 8, 
1937, No immediate suit for a declaration 
under O. XXI, r. 63 was filed by the appel- 
lant and, on November 30, 1937 Pretem Singh 
Lakhani filed a suit against the appel- 
lant for wrongful attachment. He claimed 
damages to the extant of Rs. 600. The 
lower Court gave him a decree for Rs. 509. 
On appeal the learned District Judge, 
Mandalay, reduced the amount of damages 
to Rs. 472, so the present appellant files this 
second appeal under s. l1, Burma Courts 
Act. The first ground argued was that the 
appellant had reasonable grounds for 
believing that the shop attached in execu- 
tion of his decree belonged to his judgment- 
debtor and damages could not be given 
unless and until the respondent proved 
absence of reasonable and probable cause 
and/or malice, In support of this, reliance 
is placed on Ramanathan Chetty v. Mira Saibo 
Marikar (1), This case is nota safe guide 
on whichtorely. Itisa case from Ceylon 
and is really acase in which the Roman- 
Dutch law had to be applied, reference 
being made to two other cases, one from the 
Supreme Court of Ceylon and the other a 
decision of the Supreme Court of the Oape 
of Good Hope. The law on this point varies 
in different countries as is shown in another 
Privy Council case, Kissorimohun Roy v. 
Hursukh Das (2), where it is pointed out 
that the procedure of attachmentis not the 
same in India as in England, and it was 
held in India that the plaintiff was not 
bound to allege and prove that the defends 
ants had resisted his previous application 
under s. 278 maliciously or without probable 
cause. This case is relied upon in Assan 
Mahomed v. Kadersa Rowther (3). So the 
appellant's first point fails, 

The next point is thatit was open to the 
appellant to raise the plea that his judge 
ment:debtor, Prem Singh was the owner 
of the shop. This contention is also bad, 

(1) A IR1931 P O 28; 130 Ind. Oas, 310;80 W 
N 325; Ind, Rul. (1931) P O 54; 33 LW 513; (1931) 
A LJ 541; 61 M LJ 330(P 0). 

(2) 17 0486; 171A 17; 5 Sar. 472 (P O). 

TU 2 R 181; 83 Ind. Oas. 433; AI R1924 Rang. 
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'There is an order as. between these parties 
that the goods were the property of Pretem 
Singh Lakhani and this order is conclusive, 
subject to the result of any suit filed by the 
party against whom the order is made. No 
‘such suit has been filed. Of the cases 
quoted, Nilo Pandurang v. Rama Patloji (4), 
Bailur Krishna v. Lakshmana (9), and 
Surnamoyi Dassi v. Ashutosh Goswami (6), 
are different from the present case because 
in all these cases more than a year had 
elapsed from the order passed in the 
removal of the attachment proceedings to 
the date of final suit, so the order passed 
under O. XXI, r. 63 had become absolutely 
conclusive. The case in Nemagauda v, 
Paresha (1), however, is the same as the 
present case. The suitin which that order 
was passed was. filed withinone year of the 
passing of the order in the removal of attach- 
ment proceedings., Nevertheless, it was 
held that the order was still conclusive until 
and unless the person against whom the 
order was passed had filed a regular suit to 
get it set aside. It was argued before me that 
if as soon as this suit for damages was filed 
the appellant had filed a suit under O. XXI, 
r, 63, it could not have been tried by reason 
‘of e. 10, Civil P. O., the same matter arising 
in the two cases, the suit first instituted 
“would have to proceed, and that is the pre- 
‘sent case. The argument, however, over- 
looks the fact that the matter in issue must 
be pending in Courts having jurisdiction to 
grant the relief claimed, Thesetting aside 
of the order in the removal of attachment 
-proceedings could only be agitated in a 
separate suit filed under O. XXI, r. 63. In 
‘the present case the Court had no jurisdic 
‘tion to deal with it, sothe appellant should 
have filed a suit under O. XXI, r. 63, and 
“then applied to have the present case stayed 
pending its disposal. But evidently he did 
not adopt this course, There was no need 
for finding that Pretem Singh Lakhani was 
the owner of the shop, because that was 
concluded by the order passed in the res» 
mcval of attachment proceedings. 

The next point is that the Court should 
have taken into consideration the facts that 
the judgmdnt-debtor was the uncle of Pre- 
tem Singh Lakhani and was the manager 
in GG of the shop and that these facts 
should be considered in mitigation of dam- 
ages. “There can be no question of mitiga- 
tion of damages in asuit for trespass. The 


(4) 9B 35. 
(5) 4 M 302, 
{6) 27 O 714. 
(7) 22 B 640, 
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damages have to be measured by the loss 
suffered by the plaintiff. Thereis no ques- 
tion of punitive or vindictive damages. The 
only remaining grounds are with regard to 
the amount of damages ordered, One item 
was the sum of Rs. 50 incidental loss, being 
advances to three labourers. The plaintiff 
sald tbat when hie goode were attached a 
few of his workmen who had taken advances 
absconded. I think the plaintiff is not 
entitled to include the sum of Rs, 50 
advanced, as the act of the workmen leaving 
is purely incidental, The lower Appellate 
Court says: 

“There is no doubt that the learned Judge was 
correct in making the defendant liable for the sum 
of Rs. 50 being advance paid bythe plaintif to some 


of his employees which the plaintiff lost as a result of 
the attachment,” 
that these 


It was argued before me 
damages were too remote and were not the 
natural and probable result of the appellant's 
action, and? the respondents Advocate 
admitted that he could not support the 
claim so far as this Rs, 50 was concerned. 
Another item is Rs. 84 for loss of profit 
during the timethat the shop was under 
attachment. The plaintiff assessed the loss 
at Rs. 2-10-0 per day for 42 days but the 
trial Judge put it at the round figure of 
Ks. 2. The Judge of the lower Appellate 
Oourt says the plaintiff's business must 
have suffered considerably and that the 
sum of Rs. 84 could not be regarded as 
excessive. It is only an estimate given by 
the plaintiff himself personally and the 
estimate of his uncle, the manager, who is 


incidentally the judgment-debtor of the 
‘appellant, and there is nothing definite in 


the estimate. Therespondent has made a 
significant admission, He keeps books of 
account for the shop. Giving evidence on 
February 7, he says, “My father took away 
the books to India to my grandfather only 
this month, He went on February 1, 1938.” 
The sult was filed on November 30, 1937, 
s0 after the beginning of the suit the plaintiff 
has sent away out of the jurisdiction of the 
Court the books which were vital to prove 
the loss of business. The Court is entitled 
to have the books produced before it; but 
one week before giving his evidence the 
them 
away to satisfy his grandfather's curiosity. 
A Court is entitled to have the best evie 
dence placed before it and I am not satisfied 
with the mere personal estimate of the 
plaintiff with regard to the loss of profit 
suffered during the attachment. The other 
items of damages have been correctly 
found. I therefore alter the decree of the 
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lower Appellate Court and from the amount 
allowed (Rs. 472) I deduct Rs. 134, being 
the total of the two items Rs, 50 and Rs. 84. 
The plaintiff will get a decree for Rs. 338 
only with costs on that amount in the trial 
Court. Noorder asto costs in either of 
the Appellate Courts. 


8. Order accordingly. 





LAHORE HIGH COURT 
Execution First Appeal No. 168 of 1939 
May 23, 1939 
Din MOHAMMAD, J, 
Syed MUSHARAF HUSSAIN AND ANOTHER 
— JUDGMENT-DEBToRS—ApPRLLANTS 


versus 
Agha MUNAWAR ALI KHAN—DeEorzz- 
HOLDER AND ANOTSER—DEFsNDANT— 
RESPONDENTS A 

Egecution—Decree binding—Hztraneous matter in- 
eluded in decree without defendant's abjection— 
Haecuting Court, if can refuse that part of decree— 
Res judicata—Oonstructive — Applicability in execu- 
tion proceedings— Words and phrases—Word “upto”, 
whether includes last day. 

Ifonce extraneous. matters are allowed to be in- 
cluded ina decree without any objection on the part 
of the defendant, the executing Court cannot refuse 
to execute that part of the decree on the ground that 
it was extraneous to the subject-matter of the suit, 
The defendant hasa right to appeal against the 
decree thus drawn up and have that portion excluded. 
But if he does not take any such action inthe matter, 
he cannot be allowed to avoid that part of the decree 
merely on the ground of its being inoperative. 5l 
Ind. Oas, 273 12) and 78 Ind. Cas. 317 (3), not ap- 
proved, 

[Case-law relied on.) 

Principles of constructive res judicata apply in 
execution proceedings, a man with eyes open 
undertakes not to raise any objection of any kind to a 
certain position on thescore of which he has secured 
& Substantial advantage, he should not be allowed to 
reprobate it in the course of the same procesdings and 
to re-agitate fhe matter, 

(Case-law relied on] 

The word ‘upto’ may include the last dayor may 
not, and if it is in consonance with justice to interpret 
it in one of the ways permissible, there caa be no 
complaint on the other side, 

a this particular case the last day was exclud- 
e b 


Ex, F. A. from an order of the Sub-Judge 
First Class, Lahore, dated April 6, 1939. 
Mr. K.L. Gauba, for the Appellants, 


Messrs. Achhru Ram and S, A. Mahmud, 
for the Respondents. 


Judgment.—This appeal has arisen in 
the following circumstances. 
iniatituted by one Agha Múnawar ‘Ali Kban 
against Sayéd Muébaraf: Hussain, S. A. 
Majid and Chaudhri Jamal Din, for a 
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permanent injunction restraining the de- 
fendants from interfering with the plaintiff's 
ownership and possession of a building 
known as Naulakha Talkies, recovery of 
Rs. 4,500 due on account of rent from July 4, 
1933, upto December 4, 1938 and some 
other minor reliefs with which we are not 
af present concerned. On December 6, 
1938 the parties entered into a compromise 
on the basis of which the statements of the 
parties’ Counsel were recorded. The plaine 
tifs Oounsel stated that the defendants 
had agreed to pay rent from July & upto 
October 24, both days inclusive, the sum 
to be deposited within cne month from that 
date and the defendants to be liable to be 
ejected in case of default, adding that the 
rent from October 25 to December 7, 1938, 
had been remitted, He further stated that 
the defendants had agreed to pay rent for 
four months next following within three 
months from that date and that in 
case of default the same penalty of eject- 
ment had been provided for, Counsel for 
the defendants endorsed this statement with 
the result that the order of the Court and 
the decree followed on those lines. Fur- 
ther the suit was converted into a suit for 
ejectment, pure and simple and the dee 
ficiency in Court-fee was made up, 

It is common ground that reat upto 
October 24, was duly paid. There was 
however a default in the payment of the 
future rent provided for in the agreement: 
As stated above, it was contemplated to be 
paid before March 6. The plaintiff however 
in the course of execution proceadings con- 
doned the délay and extended the time 
“upto April 6.” On that day Counsel for the 
Plaintiff appeared in Gourt and reported 
that no amount had been paid till then. 
A Oourt official recorded this report and 
referred the ‘matter to the Subordinate 
Judge. Hethereupon issued a warrant of 
ejectment and had it executed through the 
bailiff. The possession of the building was 
restored to the plaintiff in due course of 
law, Ib is against the order of April 6, 
that this appéal has been presented on 
behalf of Musharaf Hussain. and Abdul 
Majid, 

Counsel for the appellants has coutended 
that inasmuch as time has been granted 
upto April 6, no action could be taken on 
the bth. He has referred me to para, 886 
of Vol. 27 Halsbury’s Laws of England in 
support of his contention that April 6, 
should have been excluded from calcalation, 
But in my view it is no: relevant in the 
present discussion, It would appaar that 
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wherever the Subordinate Judge has used 
the word ‘upto hehas always taken care to 
add ‘(both days inclusive),’ thus emphasiz- 
ing that the date mentioned after the word 
‘upto’ is to be excluded. Where this has 
not been dene it clearly follows that it was 
not the intention of the Oourt to exclude 
that day. Even otherwise, I am not pre- 
pared to entertain this objection as it is 
highly technical and is grounded on dis- 
honesty. Further, it is admitted that no 
payment has been made so far, and if the 
present order is set aside as premature, the 
same result will follow and the same 
objection will be raised by the judgmente 
debtors as are being contested before me 
and the time of the Courts will be wasted 
unnecessarily. I accordingly overrule this 
objection, The word ‘upto’ may include 
the last day or may not, and if it is in 
conscnance with justice to interpret it in 
one of the ways permissible, there can be 
no complaint on the other side. 

The crux of the whole matter is whether 
the executing Court could execute that part 
of the decree which was not included in 
the subject-matter of the suit. Counsel 
for the appellants has relied on Hemanta 
Kumari Devi v. Midnapur Zemindari Co, 
Lid. (1), at pp. 495 and 496, Kartar Singh v, 
Indar Singh (2) and Arjun Kapali v. 
Asvani Kumar(3). The Privy Council judge 
ment Hemanta Kumari Devi v. Midnapur 
Zemindari Co., Ltd. (1) is not exactly in 
point, while the other two judgments do 
lend support to the contention raised by 
the appellants. There is, however, a long 
array of authorities against this position : 
see Lal Singh v. Mohan Singh (4), Sahu 
Shyam Lalv. M. Shyam Lal (5), Sabapathe 
Pillai v. Venmahalinga Pillai (6), Moha- 
mad Yahia v. Bibi Scghra (7) and 
Shambhu Singh v. Mani Lal (8), In 
all these cases it is laid down that if 
once extraneous matters are allowed to be 
included in a decree without any objection 

(1)47 0485 (495, 496); 53 Ind. Oas. 584; AIR 
1919 P O79; 46 I A 240; 37M LJ 525; 17 A LJ 1117; 
24 OC WN 177; (1920) MW N 66; 27M LT 42;11 L W 


301 (PO). 
(2)31P R 1919; 51 Ind. Cas. 273; A I R 1919 Lah. 


400. 

(3) AIR 1925 Oal. 286; 78 Ind, Cas. 317. 

(4) A IR 1934 Lah, 623; 154 Ind, Cas, 185; 37 P L R 
178; 7R L 522. 

(5) AI R 1933 All. 649; 146 Ind. Oas. 145; 55 A 775; 
(1933) A L J 728;6 R A 262 (F B). 

(6) 88 M 959; 23 Ind. Cas. 581; AIR1915 Mad, 210; 
26M LJ 331. 

D A IR 1937 Pat. 232;}169 Ind. Cas. 741; 3 B R 611; 
10 R P 39 


(8) A I R 1932 Bom. 47; 135 Ind. Cas. 479; 33 Bom, 
L R 1457; Ind, Ral, (1982) Bom, 95. BS ine 
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on the part of the defendant, the executing 
Oourt cannot refuse to execute that part 
of the decree on the ground that it was 
extraneous to the subject-matter cf the 
suit. The defendant has a right to appeal 
against the decree thus drawn up and 
have that portion excluded. But if he 
does not take any such action in the matter, 
be cannot be allowed to avoid that part 
of the decree merely on tke ground of its 
being inoperative. With all respect I am 
inclined to follow this view of the law in 
preference to Kartar Singh v. Indar Singh 
(2; and Arjun Kapali v. Asvant Kumar (3) 
inasmuch as this is more in consonance 
with justice and lends no countenance to 
fraud. It will appear strange if the law 
helps a dishonest man first to inveigle his 
adversary into a certain position, take 
benefit out of it and then to repudiate it 
on the ground of certain  techicalities, 
Even if this view be erroneous, 1 would like 
to err in gcod company. I accordingly 
hold that the order of the Subordinate 
Judge ejecting the defendants was not open 
to any legal objection. 

Counsel for the respondent has further 
rightly urged that this objection could not 
be raised, inasmuch as the defendants had 
consciously. and deliberately waived all 
sorts of objections open to them when they 
secured sn extension of time. It is no 
doubt so and their statement admits of no 
doubt. The present proceedings are a 
continuation of the previous proceeding and 
as remarked by their Lordships of the 
Privy Council in Ram Kirpal v. Rup Kuari 
(9) at pp. 41 and 43 the orders made in 
that connection will be binding cn every- 
one coneerned. Raja of Ramnad v, 
Velusami Tevar (10), Ved Kaur v. Balkrishen 
Das (11) and Umrao Singh v. Muhammad 
Abdullah (12) alllay down that principles 
of constructive res judicata apply in 
execution proceedings. If a man with eyes 
open undertakes not toraise any objection 
of any kind to a certain position on the 
score of whichhe has secured a substantial 
advantage, he should not be allowed to 
reprobate it in the course of the same pro-.. 
ceedings and to re-agitate the matter. On 


all these grounds, I repel the contentions 

(9) 111A 37 (41, 43);6 A 269; A W N 1856, 286; ` 
4 Sar, 89; 8 Ind. Jur. 214 (P O). 

(10) 33 OL J 218; 59 Ind. Cas. 880; A TR1921P0 
23; 48 I A 45;19 A LJ 168; 40 MLJ 197; 13L W 
990; (1921) M W N 51;25 O W N 581; 23 Bom. L R 
701; 29ML T 345 (P 0). 

(11) 14 L 409; 141 Ind, Oas, 577; A IR 1933 Lah, 
594; 34 P L R 528; Ind, Rul. (1933) Lah. 150. 

(12) AI R 1935 Lah, 949; 162 Ind, Oas, 208; 388P L 
R 517; 8 R L 865. 
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Taised by the appellants’ Counsel and 
dismiss this appeal with costs. The in- 
junction issued on May 17, 1939 is hereby 
discharged, 


D. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Appeal No. 28 of 1939 
May 23, 1939 
Davis, J. C. 
DOONGERSI AWOHAR—APPELLANT 
versus 
EMPEROR- Opposite Party 

Bombay Prevention of Gambling Act (IV of 
1887), s.8—Money found on persone of those gaming 
and present in common gaming house, when can be 
forfeited. 

Section f, Bom. Prevention of Gambling Act does 
not provide for the forfeiture of money found on 
the persons of those in the common gaming house; 
and it would appear that money found on the: per- 
sons of those gaming or present in the common 
gaming house and soon can be forfeited only as 
-instruments of gaming within the definition of 5.3. 
That definition is wide because it covers any 
article used or intended to be used as the subject or 
means of gaming or proceeds of gaming, so that 
any Money or currency notes used or intended to 
be used as a means of gaming or the proceeds of gam- 
ing found on the person of one present in the common 
gaming house for the purpose of gaming and soon, can 
be forfeited, but the prosecution must, of course, show 
that any particular money to be forfeited asa means 
of gaming falls within the definition of “ instru- 
ments of gaming” in s,3. 55 Ind. Cas. 864 (1) and 
137 Ind, Oas. 181 (2), referred to. 


Or. A, against the conviction and sens 
tence passed by the Third Additional City 
Magistrate, Karachi, dated March 30, 1939. 

Mr. Kishinchand H. Nagrani, for the 
Appellant. 

Mirza Nadir Beg, A. P. P., for the Crown. 


Judgment.—In this case one Doongersi 
has beer convicted by the Third Additional 
City Magistrate, Karachi, of an offence 
under s, 4, Gambling Act, ‘and sentenced to 
three months” rigorous imprisonment. He 
has been fined under the same section 
Res. 300 or in default seven weeks’ rigorous 
imprisonment ; under s. 5 he has been fined 
Rs. 200 in default further rigorous impri- 
sonment for one week. I refused to admit 
this appeal in the first instance on the 
facts because they appeared go clear and] 
finally agreed to admit the appeal 
merely on the ground of sentence and on 
the question as to the legality of the 
Magistrate's order of forfeiture of money 
Seized fromthe person of the accused which 
was not shown to be instruments of gaming 
within the meaning of s. 3, Gambling Act. 
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Section 8 provides that: 

“On conviction of any person for opening, keeping 
or using a Common gaming-house, or gaming therein, 
or being present therein for the purpose of gaming the 
convicting Magistrate may orderall the instruments 
of gaming found therein or on the persons of those 
who were found therein to be forthwith destroyed 
or forfeited,and may also order all or any of the 
Securities for money and other articles seized not 
being instruments of gaming, to be sold and the 
proceeds thereof with all moneys seized therein to 
be forfeited; orin his discretion may order any part 
of such proceeds and other moneys to be paid to any 
person appearing to be entitled thereto." 


So, it would appear that in the section 
there is no general provision that money ag 
such found upon persons keeping or using 
2 common gaming-house or gaming therein 
or being present therein for the purpose of 
gaming can be forfeited. There is pro- 
Vision in the section for an order forfeiting 
money seizad in the common gaming-houge, 
But it does not provide for the forfeiture 
of money found on the persons of those in 
the common gaming-house ; and it would 
appear that money found on the persong 
of those gaming or present in the common 
Saming-house and so on can be forfeited 
only ag instruments of gaming within the 
definition of s. 3, Prevention of Gambling 
Act. That definition is wide because it 
covers any article used or intended to be 
used as the subject or means of gaming or 
proceeds of gaming, so that any money or 
currency notes used or intended to be used 
asa means of gaming or the proceeds of 
gaming found on the person of one present 
in the common gamingehouse for the 
purpose of gaming and s9 on, can be 
forfeited, but the prosecution must. of 
course, show that any particular money to 
be forfeited as a means of gaming fallg 
within the definition of “instruments 
of gaming’ in 8. 3. 

There are two Bombay eases to which 
reference might usefully be made : one is 
a casein Emperor v Sadashiv (1). In that 
case it was pointed out that the power of 
forfeiture does not extend to articleg found 
on the persons of the accused which are 
not instruments of gaming, This case in 
Emperor v. Sadashiv (1) was in 1919 ang 
before the amendment in 1936 of the 
definition in s. 3 of the Act, as was another 
case reported in Emperor v. Pyarelal 
Gokulprasad (2), which is a case of 193] 
But while the amendment of 1936 provides 
in its definition and includes within the 

1) 44 B 686; 55 Ind. Oas. 864; 
31; 21 On LF 384; 22 Bos, ek 197 P 1920 Bom 

(2) 56 B 192; 137 Ind. Oas. 181; AT R 1932 Bom. 


194; (1932) Or. Oas. 298; 33 Or. L J 385; 34 
R 278; Ind, Rul, (1932) Bom, 238, Bom, L 
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term “instruments of gaming” proceeds of 
any gaming or any winnings or prizes in 
money or. otherwise, distributed or intended 
to be distributed in respect of gaming, it 
still makes it nécéssiry, before a Magis- 
trdte forfeits money fotind upon any per- 
son keeping or using. a common gaming- 
house and soon, to discriminate between 
woreys connected with gaming and moneys 
which are not so connected. For instance, 
. in, this case, Rs.. 4-0-6. were found with 
betting slips in the same pocket as the 
accused’s clothes. Therefore, it might 
fairly be said that this Rs. 4-0-6 was the 
proceeds of gaming or was winnings or 
was usedor was intended to be used asa 
means of gaming; so that the order of 
forfeiture was justified in respect of that. 
But so faras Re. 1-5-7 found in another 
pocket not connected with betting slips 
is concerned, it appears that this was money 
which was not an “instrument of gaming” 
within the meaning of 6. 3, which therefore 
was not found upon the person of the 
accused within the meaning of s. 8 of the 
Act, and which was not therefore liable 
to forfeiture. This Re. 1-5-7 will therefore be 
restored to the accused. | 

In Emperor v. Pyarelal Gokulparshad 
(2), a distinction is drawn between money 
which isa means of gaming and money 
which is not. It cannot, according to 
that judgment, be suggested that all coins 
are instruments of gaming. But it a 
particular coin or a particular currency- 
note had in fact been used as a means of 
gambing then a particular coin or a parti- 
cular currency note does fall within the 
definition of “instruments of gaming,” 
Therefore, the general conclusion on this 
point is that when a Magistrate is dealing 
with money under the provisions of s. 8, 
‘he must bear in mind the fact that all 
money found in the pockets of convicted 
persons cannot merely on that ground be 
forfeited. Money so found can be forfeited 
if it is an instrument of gaming within the 
meaning of the Act, and the definition in 
s. 3 is now s0 wide as to include any 
money which may be said to be coi- 
nected with the gaming. There is, of 
course, no reason why money not Gone 
nected with gaming should be forfeited 
under the Prevention of Gambling Act. So 
much then forthe point relating tu the 
order forfeiting money found on the person 
of the accused. .. 

There is then the question of sentence: 
The séiitence in this cide is admittedly 
severe, butif this practice of gambling in 
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American futures is to be put an end to, 
as the Legislature intends, the punish- 
ment must be heavy. Ia this case, there 
was a sentence of three months under 
S. 4, a fine of Rs. 300 under s. 4, anda 
fine of Rs, 200 under s. 5. I do not see 
myself how the Magistrate arrives at a 
fine of Re. 300 undere. 4, because s. 4 
seems to provide the minimum fine of 
Rs. 500,in the absence of special reasons 
to the contrary mentioned in the judg“. 
ment, and imprisonment is not to be less 
than one month. And the section speci- 
fically provides that an accused can be 
sentenced to either imprisonment or fine 
or to both, I do notsee how therefore, if 
an accused is given both imprisonment and 
fine, the imprisonment can be less than 
one month or the fines can be less than 
Rs. 500. Therefore; in this case,there is no 
doubt that the fine under s. 4 should be 
Rs, 500, In the ordinary way [could not 
change the fins from one of Rs. 300 to 
Rs: 500, because I could not enhance the 
punishment sitting im Sessions Oourt juris- 
diction. But the learned Advocate has 
pleaded hard for his client and said that 
he: has already been in prison for eight 
days ; hë is aii oldish man, he-has sgan the 
inside, of a prison, dnd therefore it is quite 
unnecessary in the public interest that he 
should serv the remainder of his three 
mbtiths’ sentence. With some hesitation I 
gree that the balance of imprisonment be 
remitted and a sentence of fine substituted 
therefor. An additional fine of Rs. 200 to 
bring the fine of Rs. 300 up tothe statu. 
tory fine of Rs. 500 is therefore imposed, 
This will be no enhancement of the sene 
tence, and opportunity isnow given to the 
accused of showing that he is not so in- 
veterate a gambler that imprisonment is the 
only effective punishment. 

I will therefore change the fine of Rs, 300 
to a fine of Rs. 500 in place of the balance 
of imprisonment remaining unserved, which 
Can now be remitted. The fine of Rs. 200 
under s, 5 must stand. In default of. pay- 
ment of fine of Rs, 500 the accused will 
have toundergo rigorous imprisonment for 
one month, and if he does not pay the 
fine of Rs. 200 under s. 5, he will have to 
suffer rigorous imprisonment for one week 
in accordance with the sentence already 
passed on him. He can have 30 days to 
pay his fine, and if he does not pay it 
within that time; he must suffer the sen- 
tence of imprisonment which has been 
passed upon him. Order accordingly. . 

5. Order accordingly. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 166 of 1937 
April 28, 1939 
COLLISTER AND BAJPAI, Jd. 
RANBIR PRASAD—APPLIOANT 
versus 


SHEOBARAN SINGH—Opposits PARTY 

Civil Procedure Code (Act Vof 1908), O. XLVII, 
r. 1—Review—Possrbility of different view on certain 
law point—Whether ground for review—U. P. Agri- 
culturisis’ Relief Act (XXVII of 1934), s. 30—Held, 
that decree could not be said to be  satisfied— 
U. P. Encumbered Estates Act (XXV of 1934), ss. 7 
(b), 14 (4) (c)—Application by landlord under s. 30, 
Agriculturists’ Relief Act, if competent—S, 14 (4) (c), 
whether prohibits landlord from taking independent 
proceedings under Agriculturtsts’ Relief Act. 

The factthat a different view on certain questions 
of law is possible, is hardly any ground for review. 
An application for review of judgment under 
O. XLVII, r. 1, Civil P. O., does not lie on the ground 
of an error of law and in any event the error must be 
Bo patent that it could be said to be apparent on the 
face ofthe record. 72 Ind. Oas. 566 (2), 151 Ind. Oas. 
41 (3) and 146 Ind. Oas. 756 (4), relied on. [p. 885, 
col. 2; p. 886, col. 1.) 

After the passing of the decree, proceedings were 
taken underthe U. P. Reg. of Sales Act, and under 
s. 4 an option was given to the decree-holder to take 
some agricultural land and the decree-holder exercised 
the option mentioned in cl. (a) of s. 4. The Assistant 
Commissioner passed an order for the transfer of 
certain land to the ‘decree-holder. Thereafter a 
regular sale deed was exécuted by the “Collector 
under. 8 (a) ofthe rules framed by the Local Govt. 
in accordance with s. 11 and formal possession was 
delivered to decree-holdér underr, 8° (b), The matter 
washowevertaken tothe Boardof Revenues which 
set aside the execution of sale-deed and thé delivery 
of possession but allowed the order of the Assistant 
Commissioner to stand :] 

Held, that under the circumstances it was im- 
possible to hold that the decree had been satis- 
fied. [p. 886, col 2.) 

One of the modes of construction relating to a 
statute is to examine the intent of the Legislature, 
Hawkins v. Gathercole (5), relied on. [p. 887, col. 2.] 

The intention of the Legislature in enacting U, P, 
Encum. Estates Act was not to putthelandlord under 
a disability but to provide for the relief of his encum- 
bered estate. The proceedings, attachments, processes 
and suits mentioned in els. (a) and (b) of s. 7, Encum. 
Estates Act, are proceedings, attachments, processes 
and suits against the landlord in respect of debts and 
the landlord himself is not necessarily under any 
disability for taking proceedings which he may be 
entitled to take under the law for the protection of his 
interest, An application by a landlord under s, 30, 
U, P. Agri. Relief Act, is therefore, maintain- 
able. [p. 887, cols. 1 & 2.] 

The provision ins. 14 (4) (e), U. P. Encum. Estates 
Act, is for the Special Judge and means that the 
Special Judge will not, while disposing of a matter 
under the Eùcum, Estates Act, apply the provisions 
of the Agri. Relief Act, and this does not prohibit the 
agriculturist landlord himself from taking indepen- 
dent proceedings under the Agri. Relief Act. [p. 
888, col. 1) 


C. R. App. for review of judgment. 


Messrs, S. K. Dar, Baleshwari Prasad 
and Gopi Nath Kunzru, for the Applicant, 
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Messrs. G. S. Pathak and Babu Ram 
Avasthi, for the Opposite Party. 

Bajpai, J.—This is an application for 
review. The judgment which is sought to 
be reviewed was delivered by us on March 
25,1938 and is to be found in Sheo Baran 
Singh v. Ranbir Prasad (1). It might be 
mentioned at the very ontset that there is 
a clerical error at p. 542* in the tenth line 
from the bottom where Sheo Baran Singh 
ought to be read for Ranbir Prasad, and 
to that extent the judgment will be cor- 
rected. The facts of the case are stated 
at lengthin our previous judgment. It 
might however he menticned that Sheo 
Baran Singh had applied under s. 30, cl. 2, 
U. P. Agri. Relief Act, for reduce 
tion in the amount of interest calcu- 
lated in a decree which had been passed 
against him at the instance of Ranbir 
Prasad on August 9, 1932 and the Court 
below rejected that application on Febru- 
ary 6, 1937. In revision we set aside the 
order of the Oourt below and disagreed 
with the views entertained by that Court. 
The Court below had held that the decree 
which was sought to be amended under 
s. 30, Agri. Relief Act, had been 
satisfied and that Sheo Baran Singh's 
application was further incompetent by 
reason of s. 7, P. Encum. Estates 
Act. A preliminary objection was taken 
to the hearing of this application because 
it was notin conformity with s. 114 and 
O. XLVII, Oivil P. O. In the present 
application ıt is said that certain wrong 
information was given to the High Court 
by the Counsel for Ch. Sheo Baran Singh 
and somé important points of fact and 
law were not brought to our notice and 
therefore our decision is liable to be ree 
viewed. After having heard Oounsel we are 
not satisfied that we were misled by any 
wrong information, and for the rest the 
utmost that can be said is that a different 
View on certain guestiong of law is possi- 
ble, but that is hardly any ground for 
review. In Chajju Ram v. Neki (2), their 
Lordships of the Privy Council said that 

“Order KLVII, r. 1, Civil P. O., 1908, must be read 
as in itself definitive of the limits within which 


review of a decree or order is now permitled, and the 
words ‘any other sufficient reason’ means 4 reason 


(1) (1938) A L J 541; 177 Ind. Oas. 215; AIR 1938 
All, 477; 11 R A 182; 1938 A LR 724. 
` (2) 3 L127; 72 Ind. Oas, 566; A IR 1922 P O 112; 
49 I A 144; 30 ML T 295; 26 O W N 697;41P UR 
(PO) 1922; 3P L T 435; 16 L_ W 37; 17 P W R1922; 
43 M L J 332; 24 Bom. L R 1238; 4 U P L R (P 0) 99; 
36 O L J 459 (P QO). 
~~ *Page of (1938) A. u. J.—[ Hd). 
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sufficient on grounds at least analogous to those 
specified immediately previously. A Oourt hearing 
an application for a review of a decree made on 
appeal has therefore no power to order a review upon 
the ground that the decision was wrong on the merits.” 


They emphasized the same view in 
Bisheshwar Partap Sahi v. Parath Nath 
(3). In Bala Prasad v. Balkrishen (4), a 
Bench of this Court of which one of us 
was member, held that 

“an application for review of judgment under 
O. XLVII,r.1, Civil P. O., does not lie on the 
ground of an error of Jaw and in any event the 
error must be so patent that it could be said to be 
apparent on the face of the record.” 


This application for review was argued 
before us for more than a day, and this 
time could not have been occupied if the 
error of law was apparent on the face of 
the record. We therefore feel inclined to 
agree with the preliminary objection, but 
we have thought fit to discuss briefly the 
merits alsoof tte application. We had held 
that the decree that was sought to be 
amended under the Agri. Relief Act 
had not been satisfied, and we still maine 
tain the same view in spite of what 
has been said by Mr. Gopi Nath Kunzru 
on behalf of the applicant, After the pass- 
ing of the decree proceedings were taken 
under the U. P. Reg. of Sales Act 
XXVI of 1934 and the value and the 
amount of the agricultural land was deter- 
mined in accordance with s.3 and then 
under s.4, an option was given to the 
decree-holder to take some agricultural land 
and the decree-holder seems to have exere 
cised the option mentioned in cl. (a) of 
8.4 and on August 22,1935, the Assistant 
Collector passed the following ordor : 

“The property, vie. 6 biswas, 10 biswansis, 10 
kachwansis and 11 unwansis is offered to decree- 


holder in full satisfaction of the. decree and will be 
transferred to him.” 


_ Thereafter a regular sale deed was exe- 
cuted by the Collector on March 18, 1936, 
under r.ò (a) of the rules framed by the 
Local Govt. in accordance with s. 11 of the 
Act. On March 21, 1936, formal possession 
‘was delivered .to Ranbir Prasad decree- 
holder under r. 8 (b). The matter was 
however taken to the Board of Revenue 
and the learned members materially inter- 
fered with the proceedings of the Collector. 
It appears that cnthe day on which tke 
Collector passed the order specified above, 
namely, August 22, 1935, Sheo Baran Singh 
18) 56 A 634; 151 Ind, Cas. 41; AI R 1934 PO 213; 
61 I A 378;7 R PO 43:11 OW N 1084; 40 L W 383; 
(1934) A L J 918; 67 M L J 608; (1934) M W N 1005; 
60 O L J 267; 39 O W N1; 36 P L R 305; 36 Bom. L 
R 1179; 15 P L T 763 (P O} 
— (4) 55 A 196; 146 Ind. Cas. 756; A IR 1933 All, 274; 
(1233) A L J 75; 6 R A 332, | 
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applied under s. 4, U. P. Encum. 
Estates Act, and cn September 2, 1935, 
the Collector passed an order under s. 6 
of the Act. The Board of Revenue was 
of the opinion that no further proceedings 
could be taken in the.matter of the decree 
in view of s. 7, P. Encum. Estates 
Act, and the execution of the sale deed in 
favour of Ranbir Prased and the delivery 
of possession to him were without jurise 
diction. These two proceedings were there- 
fore set aside, but as the order under s, 5, 
was passed prior to the granting of the cer- 
tificate bv the Collector under e. 6, U. P. 
Encum. Estates Act, it was allowed to 
stand We were therefore of the opinion 
that under the circumstances enumerated 
above it was impossihle to hold that the 
decree had been satisfied, and we hold the 
same view even now. It has been argued 
that the order of the Qollector is tanta- 
mount to the transfer of the agricultural 
land in full satisfaction of the decree and 
that Act XXVI of 1934 (U. P. Reg, of 
Sales Act) ceased to have effect from 
November 1, 1236, as enjoined by 8. 9 of the 
Act and the only proviso that remained was: 

“That in all cases in which the Collector has 
given the option mentioned in s. 4 and the decree- 
holder has not elected under cl. (b) of the said sec- 
tion to have the sale postponed the provisions of 
ss. Sand 7 of the Act shall continue to have effect 
until the transfer of land under s. 9, has been com- 


pleted or the decree has been wholly or partly satis- 
fied under s. 7, as the case may be," 


Itis said that when the Board of Reve- 
nue gave its judgment on November 27 
and 28,1936, the U.P. Reg, of Sales Act 
had ceased to function and the Collector's 
order under s. 5, operated as a regular 
transfer of the property and amounted to 
Satisfaction of the decree, butit is clear 
from the proviso mentioned above that 
88.9 and 7 of the Act continued to have 
effect until the transfer of land had been 
completed, and this obviously means until 
& regular document had been executed. The 
contention on behalf of the present appli- 
cant isthat because ofs. 2(d), T. P. Act, 
it was not necessary that a regularly stamp- 
ed and registered document should be exes 
cuted and that from and after August 22, 
1935, Ranbir Prasad became the owner of 
the property. The order dated August 22, 
1935, clearly shows that no transfer of 
property had been made to Ranbir Prasad 
in presenit but the Oollector had simply 
said that “the property is offered to decree- 
holder in full satisfaction of the decree 
and will be transferred to him”. The 
Board of Revenue maintained this order 
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and said that 

“it will be the duty of the Collector to give effect to 
that order of August 22, 1935, as soon as he receives 
the case back from the Special Judge under s. 19, 
Encum. Estates Act, subject of courss to any 
orders that may be passed in the interim by the 
Special Judge.” 


The Special Judge had to determine 
under s. 11, Encum. Estates Act, whe- 
ther the property specified in the claim 
or any part thereof was liable to attach- 
ment, sale or mortgage in satisfaction of 
the debts of the applicant, and under s. 19, 
he has to send the decrees granted under 
sub-s, (7)of s. 17 to the Oollector for exe- 
cution in accordance with the provisions 
of Chap. V of the Act, The Collector's order 
was therefore subject to modification. The 
landlord Sheo Baran Singh was claiming 
the property as his own in spite of the Col- 
lector’s order and the creditor was claim- 
ing it as his because of the Collector's 
order, and it would be within the province 
ofthe Special Judge to determine these 
rival claims. 

The next point which we decided was 
that proceedings, attachments, processes 
and suits mentioned in cls, (a) and (b) 
of s. 7, Encum. Estates Act, are pro- 
ceedings, attachments, processes and 
suits against the landlord in respect of 
debts and the landlord himself is not neces- 
sarily under any disability for taking pro- 
ceedings which he may be entitled to take 
under the law for the protection of his 
interest. It is said that this view of law 
is not sustainable in view of the language 
of 8,7 and that the application by Sheo 
Baran Singh under s. 30, Agri. Re- 
lief Act, was incompetent because he 
was prohibited from starting any fresh 
proceeding in respect of the decree which 
had been passed against him in view of 
`s. 7 (d) of the Act. We wish to point 
out that if we were in error then an appli- 
cation for review is hardly the remedy for 
correcting that error. Aftera full discus- 
sion we deliberately came to the conclu- 
sion that the Legislature prohibited pro- 
ceedings against the landlord and thatthe 
landlord himself was not under any such 
disability. 

We might however mention that about 
the year 1935 a number of Acts were passed 
by the local Legislature and their object 
was to relieve indebtedness and to regu- 
late the sale of lands in execution of decrees, 
Acts for the benefit of debtors, landlords 
and agriculturists. It may be conceded 
thats, 7, does not in terms say that the suits 
or proceedings mentioned there should be 
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against landlords, but it is obvious that 
attachments and execution processes in 
cl. (a) and processes for ejectment for ar- 
rears of rent needs must be against the 
landlord. One of the modes of construction 
relating to a statute is to examine the ine 
tent of the Legislature “The dominant 
purpose in construing a statute,’ says 
Turner, L. J. ia Hawkins v. Gathercole 
(5', at p. 22, citing Stradling v. Morgan (6), 
at p. 204. 

“ig to ascertain the intent of the Legislature, to be 
collected fromthe clauss and necessity of the Act 
being made, from a comparison of itg several parts 
and from foreign (meaning extraneous) circum- 
stances so far as they can justly be considered to 
throw light upon the subject.” 

(Oraies on Statute Law, Edn. 4, p. 119). 
Bearing the above canonin view, we find 
that the. intention of the Legislature was 
notto put the landlord under a disability 
but to provide forthe relief of his encum- 
bered estate, and when on an application 
by him tae Collector has passed an order 
under s. 6 of the Act the consequences that 
should flow from such order should be con- 
sequences to the benefit of the landlord and 
not to his detriment, The Act itself does 
not say clearly, a3 it might well have done, 
that the landlord will be precluded from 
taking any steps under any other provi- 
sion of law. The U. P. Agri. Relief 
Act and the U. P. Encum. Estates 
Act came into force on the same day, 
namely, April 30, 1935 and it was quite 
easy for the Legislature to say thatif a 
landlord had chosen to take the benefit of 
the U. P. Encum. Estates Act he could 
not take the benefit of the Agri. Relief 
Act: on the contrary, it is provided by 
s. 4 (3), Encum. Estates Act that 
“if within three months after the date on which 
Ch. Ill of this Act comes into force a landlord 
has applied for amendment of a decree under the pro- 
visions of the U. P. Agri. Relief Act, 1934, the period 
from the date of his application to the date of the 
final disposal thereof shall be excluded from the 
period within which he may make an application 
under sub-ss. (1) and (2) of this section.” 

It is clear from the above that an agri- 
culturist landlord may apply under the 
Agri, Relief Act, first for the amend- 
ment of a decree under s. 30 of the 
Act aud he may then apply for relief under 
the Encum. Estates Act. If it was 
thought that he should be precluded from 
applying under s. 30, Agri. Relief Act, 
after he had applied under the Hacum, 
Estates Act, one would have expected the 
Legislature to say so in unambiguous 

(5) (1855) 6 De. G M & G 1 (22); 24 L JCh, 332; 3 
Eq. R 348; 1 Jur. (N 8) 481; 3 W R 194. 

(6) (1560) 1 Plow 199 (204); 75 E R 305. 
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language somewhere. Our attention was 
drawn to s. 14 (4) (e) of the Encum. 
Estates Act which says that the provisions 
of the U. P. Agri, Relief Act of 1934 shall 
not be applicable to proceedings under this 
Act, but this is for the Special Judge and 
means that the Special Judge will not, 
while disposing of a matter under the 
Encum, Estates Act, apply the provis 
sions of the Agri. Relief Act, and this 
does not prohibit the agriculturist lande 
lord himself from taking indeperdent 
proceedings under the Agri. Relief 
Act. One extraneous circumstance, to 
which reference may be made now, is that 
the Legislature intends by means of an 
amendment to enact that the provisions 
of the U. P. Agri. Relief Act shall be 
applicable to proceedings under the U. P. 
Encum. Estates Act. On the whole 
we have come to the conclusion that no 
good grounds have been made out which 
would enable us to review our former deci- 
sion. We therefore dismiss this application 
with costs. 


B. Application dismissed. 





PATNA HIGH COURT 
S cond Appeal No. 36 of 1938 
August 17, 1939 
Harries, C. J. AND MOHAMMAD Noor, J. 
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PRAHLAD DAS— APPELLANT 
TETSUS 
DASARATHI SATPATHI AND 0OTHAERGS— 


RESPONDENTS 

Hindu Law—Debts—Decree againat father alone 
in suit to which sons also were made parties— 
Decree, tf can be executed against sons. 

In & case where a creditor of a Hindu debtor 
wants to enforce the pious obligation of his sons to 
pay his debts, the debt not being illegal or immo- 
ral, if he so likes he can implead the sonsalso in 
his anit against the father. If he obtains a decree 
against them as well, no question can arise. The 
decree being against the sons in terms can be ege- 
cuted against their share of the joint family proper- 
ty. As the sons are parties to the suit the father 
cannot be said to have represented them in the suit. 
But if in such a suit the Court rightly or wrongly 
refuses to pass a decree againstthe sons and passes 
a decree against the father only, the decree cannot 
be said tohave been obtained against the father 
both ‘in his individual capacity and also as repre- 
genting the sons and such a decree against the 
father not being a decree against the sons cannot be 
executed against them, not because they were not 
under a piousobligation to pay the debt of their father 
which, was neither illegal norimmoral, but because 
the procedure of enforcing their liability having 
been adopted the Oourt refused to enforce it. , 

S. A. from the appellate order of the Dis- 
trict Judge, Cuttack, dated December 31, 
1935. ai IH | 
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. Mr. H. Mahapatra, for the Appellant. 
Mr. G. Dhal, for the Respondents. 


Mohammad Noor, J.—The facts of the 
case out of which this second miscellaneous 
appeal has arisen are these. The appellant 
brought a suit to enforce a simple mort- 
gage executed in his favour by defendants 
Nos. 1 to 3 of the suit impleading their res- 
pective sons as defendants Nos. 4 to 6. The 
suit was decreed and the mortgaged pro» 
perties were sold in execution of the decree. 
The sale proceeds were insufficient to satisfy 
the decree, and the appellant applied fora 
decree under O. XXXIV, r. 6, Civll P. O. In 
this application he specifically asked for a 
decree against defendants Nos. 1 to 8 only, 
and not against their sons, defendants 
Nos. 4 tc 6. A money decree was passed 
against defendants Nos. 1 to 3 and in exe- 
cution of it the appellant brought to sale the 
shares of these defendants in the joint 
family property, The decree however still 
remained unsatisfied and he wanted to sell 
the shares of the sons (defendants Nos. 4 to 
6) also in the joint family property. The 
executing Oourt refused to do so and the 
order has been upheld in appeal by the 
learned District Judge. The decree-holder 
has preferred this second miscellaneous 
appeal. 

In my opinion the orders of the Courts 
below are correct, though they have not 
given their reasons in detail. Mr. H. Mahe- 
patra, who appesrs on behalf of the appel- 
lant, hes very strenuously contended that 
the decree is executable against the shares 
of defendants Nos. 4 to 6 in the joint family 
property. His whole argument is based 
upon the pious obligation of a son to pay 
out of the joint family property his father's 
debts not tainted with illegality or immoe 
rality. Nobody disputes this liability, but 
the question with which we are concerned 
is not the liability of defendants Nos. 4 to 6 
but whether it can be enforced against 
them under the decree as it stands, Because 
a son is liable to pay his father's debts it 
does not follow that his share in the pro- 
perty can be taken away without there 
being a decree in which either he is a judge 
mentedebtor or can be deemed to be a 
judgment-debtor. Whether a decree against 
a father can be executed ‘against his sons is 
not a question of the Hindu Law, ‘but of the 
Civil P.O. Ordinarily, a decree is enforce 
able only against the judgmentedebtor 
named therein and on his death against his 
legal representatives to the extent the law 
makes them liable. Butin cases governed 
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by the Hindu Law if it is againsta karta 
of a family and was obtained in a suit in 
which be was sued as such it is binding 
upon the junior members of the family also 
as they were represented in the suit by the 
karia. Ño, ifa father is sued for his pere 
sonal debt, not tainted with immorality or 
illegality, he represents in the suit his sons 
who are joint with him and a decree tbus 
obtained against him must be taken to be 
a decree against his sons also. 

In a case where a creditor of a Hindu 
debtor wants to enforce the pious obligae 
tion of his sons to pay his debts, the débt 
not being illegal or immoral, if he so likes 
he can implead the sons also in his suit. If 
he obtains a decree against them as well, 
no question can arise. The decree being 
against the sons in terms can be executed 
against their share of the joint family pro- 
perty. As the sons are parties to the suit 
the father cannot be said to hare repree 
sented them in the suit. But if in such a 
suit tbe Court rightly or wrongly refuses 
to pass a decree against the sons and passes 
a decree against the father only, the decree 
cannot be said to have been obtained 
against the father both in his individual 
capacity and also as representing the sons 
and such a decree against the father not 
being a decree against the sons cannot be 
executed against them, not because they 
were not under a pious obligation to pay 
the debt of their father which, as I have 
assumed, was neither illegal nor immoral, 
but because the procedure of enforcing their 
liability having been adopted the Court 
- refueed to enforce it. The Court may be 
wrong but the decree is there. The creditor 
may however sue the father only and a 
decree obtained in such a suit if the debt 
was not illegal or immoral is effective 
against the sons also as they, though not 
parties by name, were- represented by their 
father and must be deemed to have been 
parties to the suit. If, however, the debt was 
for immoral or illegal purposes the father 
cannot represent tke sons and the decree 
obtained in such a suit is not against the 
sons and the question of the nature of the 
debt can be gone into in the execution 
proceedings. 

In Atul Krishna Roy v, Lala Nandanji 
(1), I had to deal with the question as to the 
circumstances under which a decree obtain- 
ed against a father can be executed against 
his sons to enforce their pious obligation of 
paying his debts, I then, following a 

(1) 16 P L T 393; 157 Ind. Oas. 53; A IR 1935 
Pat. 275; 14 Pat. 732; 1 BR691;8 R P 69 (F B). 
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decision of Niamatullah, J. in Kishan Sarup 
v. Brijraj Singh (2), was of the view that in 
order to euforce the pious obligation of a 
son to pay his father's debt there must bea 
decree against him obtained in a suit in 
which either he was a party or can be 
deemed to hava been a party through his 
father. My brother Agarwala, J. was of the 
same View. Niamatullah, J. bad held that a 
decree obtained against the father when 
he was joint with his sons was binding on 
the sons as they would be deemed to have 
been represented by the father in the suit, 
whether the sons were represented by the 
father or not depended upon the subject- 
matter of the suit and if it was a debt 
which not being tainted with immorality 
was binding on the sons the sons must be 
deemed to have been parties to the suit 
through the father. In the Patna case 
Atul Krishna Roy v. Lala Nandanji (1), 
the point was how fara decree obtained 
against a father after the disruption of the 
family was binding upon the sons and the 
majority cf the Special Bench of the Court 
held that such a decree could not be exes 
cuted against the sons. The ratio decidendt 
of the decision was that in such a case there 
was no decree against the son as the father 
having separated could no longer represent 

im. 

The simple question therefore before us 
is whether the decree which in its terms is 
against the fathers can be deemed to be one 
against their respective sons also. I have 
said before that when the sons themselves. 
are parties to a suit the question of their 
fathers’ representing them cannot possibly 
arise, The position therefore is that 
if the debt was not tainted with ille 
gality or immorality, the appellant was 
entitled to obtain a simple money decree 
against defendants Nos. 1 to 3 and also 
against their respective sons, defendants 
Nos, 4 to 6, but he deliberately did not 
proceed against the sons though they were 
parties to the suit and wanted a decree 
against the fathers only. Such a decree 
passed in a suit in which the sons themselves 
were parties cannot be said to be a decree 
against the fathers and also againat the 
sons represented by the fathers. Mr. 
Mahapatra, who appears on behalf of the 
appellant, produced’ before us a copy of 
à decision of this Ocurt by Oourtney-Ter- 
rel], C. J. and Chaterji, J. in (Appeal from 
Original Order No. 253 of 1936 Narain 
Mahton v. Janki Saran Singh) decided 

(2) 51 A 932; 121 Ind. Oas, 257;A I R1929 All. 
726; (1929) A L J941; Ind. Rul. (1930) All. 129, 
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on November 20,1937. It was held in this 
case that though a suit brought against a 
father and his sons was dismissed against 
the latter, the decree-holder could execute 
the decree against the share of the son in 
the joint family property on the ground of 
his being under a pious obligation to pay 
his father’s debt not tainted with immora- 
lity. Mr. Dhal, appearing on behalf of the 
respondents has however placed before us 
a decision of their Lordships of the Judicial 
Committee in Raja Ram v. Raja Baksh 
Singh (3), in which exactly an opposite view 
was taken. In that case for the mortgage 
executed by the father a suit was instituted 
against his sons and grandsons, The grand- 
gons were dismissed from the suit. There- 
efter the decree was sought to be executed 
against the shares of the grandsons in the 
family property. Their Lordships held that 
the suit having been dismissed against the 
grandsons, the decree could not be executed 
‘against their shares in the family property. 
‘The remedy of the decree-holder was to 
appeal from the dismissal of the Suit againet 
the grandsons. In the face of the decision 
of the Privy Council on this point we are 
bound to hold that the decision of this 
Court relied on by Mr. Mahapatra cannot 
now be held to be good law. In my opinion, 
the decree as it stands, is not executable 
against defendants Nos. 4 to 6 and I would 
therefore dismiss this appeal with costs. 


Harries, C. J.—-I agree. 


D. Appeal dismissed, 
7; 172 Ind. Oas. 5; 13 Luck. 61; 
32 8 L R 221; 10R PO119; 1937 O W N 1199; 
1937 O L R 614; 1937 A L R 982: 4 BiR 169; 42 O W 
N 200; 19P LT 1: 47L W1; 938) M W N 1; (1938) 
1 MLJ41; 40 Bom. L R 277; 66 OL J 422(P 0). 





LAHORE HIGH COURT 
Second Appeal No, 25 of 1939 
May 5, 1939 
Bune, J. 
JAGAT SINGH AND OTHARRA— PLAINTIFFS— 
APPBLLANTS 
| versus 
DISTRICT BOARD, AMRITSAR— 
DEFENDANT—RESPONDENT 
Easements Act (V of 1882), ss, 52, 60—Ferson grant- 
ng permission to District Board to occupy land and 
use zt for purposes of school—Grantor not to take 
-back land as long as it was used for school — Owner- 
ship not transferred by deed—Board sinking well and 
building compound wall—Permiasion held amounted 
to license—Buildings held of permanent character— 
Grantor held could not recover land by paying com- 
pensation. - 
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A person gave a certain property to the District 
Board for the purposes ofa school, The District 


Board was entitled to hold possession so long as the 
school was in existence and the land was required for 
the purposes of the school, and the person was not 
entitled toreclaim possession of the land so long as 
the land was required for the purposes of the school; 
no deed of gift was executed andthere wasno trans- 
fer of ownership. There was no relationship of land- 
lord and tenant between the parties. The Board 
erected the works of permanent nature by sinking 
wells and errecting compound wall: 

Held, thatthe permission granted to the Board to 
hold the land and use it for the purposes of the school 
was in thenature of a license. 

Held, also that the well and the compound wall 
could be regarded as works of permanent nature 
within the meaning of s. 60, Easements Act. 48 Ind. 
Oas, 723 (1), relied on. 

Held, further that the grantor was not entitled to 
recover land even on payment of compensation 
because s. 60 does not recognize any such excep- 
tion. i l 

S. A. from the decree of the Senior Sub- 
Judge, Amritsar, dated December 1, 1938. 


Mr. Barkat Ali, for the Appellants. 
Mr. Din Dayal Khanna, forthe Respond- 
ent. 


Lala Kishen Chand, (Secretary, District 
Board), in person. 


Judgment.—The plaintiffs sued in this 
case for possession of about 3 kanals 
of land on the ground that it had been 
only temporarily given to the defende 
ant (District Board, Amritsar) for pur- 
poses of an agricultral farm, with an option 
to the plaintiffs to recover possession when 
required. The defendant having refused 
to deliver possession when demanded by the 
plaintiffs they instituted the present suit.. 
The defendant on the: other hand claimed 
that the Jand had been gifted to the Dis- 
trict Board for the purposes of a school 
and that the District Board was entitled 
to hold possession so long as the school 
was in existence and the land was required 
for the purposes of the school. The Courts 
below have found the issues in favour 
of the defendant and dismissed the plaint» 
iff’s suit, From this decision the plaintiffs 
have perferred a second appeal. The find- 
ing of the Oovrts below that the land in 
question was given to the District Board 
for the purposes of the school and that 
the plaintiffs were not entitled to reclaim 
possession of the land so long as the land 
was required for the purposes of the school 
is based on the evidence of respectable 
witnesses and being a finding of fact is 
not open to challenge in second appeal. 
The learned Counsel however contended 
that one of the witnesses on whom the 
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Courts below have relied has distincly 
stated that there was no question of any 
transfer of ownership [vide statement of 
Bawa Barkat Singh (D. W. No, 5)] and 
that the defendant had been merely al- 
loxed to keep the land for the purposes of 
the school. He.argued that if the owners 
ship still remains with the plaintiffs they 
' were entitled to recover possession as there 
was no gift in the legal sense of the term 
and the alleged agreement not to recover 
the land so long as the school was in exis- 
tence could not bind the plaintiffs as there 
was no consideration for it. 

It is significant that no deed of gift was 
executed and even a mutation with regard 
toit was-not effected in the Revenue Re- 
cords wherein the plaintiffs have all along 
been shown as owners and it is also admit- 
ted that they have also been paying the 
Jand revenue, The District Board has not 
been able to produce any evidence even 
from its own records as regards the exact 
nature of this transaction. If there was 
any intention to transfer the ownership of 
the land it is difficult to believe that there 
would be no record of the transaction in the 
District Board Office. The District Board 
merely relied on certain entries in the 
khasra girdwart where the land was stated 
“to be given by way of dharamarth, but 
these entries were challenged by the plaint- 
iffs when they came to know of them and 
they got them corrected. Moreover, even 
in there entries, the District Board was 
shown as tenant-atewill and dharamarth 
was Only stated as a reason for not charg- 
ing rent. In my opinion, the learned 
Senior Subordinate Judge has overlooked 
the statement of Bawa Barkat Singh to the 
effect that-there was no question of transfer 
of ownership (milkiyat ka swal na tha) has 
misconstrued the khasra girdwari entries and 
has not taken into consideration the effect of 
the absence of any documentary evidence 
showing transfer of ownership. In the cire 
cumstances his finding that there was a 
permanent gift cannot be sustained. 

It has been already held by the Revenue 
‘Courts that there was no relation of Jand- 
lord and tenant between the parties and 
this seems to be correct as no rent was 
intended to be paid. On the facts proved, 
the permission granted by the plaintiffs to 
the District Board to occupy the land and 
to use it for the purposes of the school seems 
to be in the nature of a ‘license’ as defined 
in s. 52, Easements Act. Such a license is 
ordinarily revocable, but not so if the 
licensee acting upon the license has execut- 
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eda work of a permanent character and 
incurred expenses in the execution (s. 60, 
Easements Act). In the present case, it is 
not disputed that the District Board has 
sunk a well and erected compound walls 
I do not see why these should not be consi- 
dered to be works of a permanent charac- 
ter within the meaning of s. 60 cf. Madu- 
sudan Das v. Bissuji, 48 Ind. Cas. 723 (1). 
The learned Oounsel for the appellants 
urged that the plaintiffs should be allowed 
to recover the land on payment of com- 
pensation, but s, 60 does not recognize 
any such exception, I see no reason why 
the principle of that section should not be 
applied in this case, There is, besides, 
definite evidence of respectable witnesses 
in this case that the plaintiffs gave an 
undertaking that they would not claim 
the land, so long as it was required for 
the school, I see no reason to disbelieve 
this evidence. I donot think the District 
Board would have cared to sink a well, 
etc. if the plaintiffs had givea the land on 
the condition (as they now allege) that 
they were at liberty to take it back any 
time they liked. In the circumstances, the 
District Board having acted upon the 
promise made by the plaintiffs the princie 
ple of estoppel as laid down in 8. 115, 
Evi. Act, will fully apply. I accord- 
ingly hold that the plaintiffs are the 
owners and the defendant District Board 
is in the position of & licensee but is not 
liable to be ejected on acconnt of the ander- 
taking given by the plaintiffs that they 
would not claim the land so long as 1t was 
required for the school and also on account 
of the works of a permanent character 
executed by the District Board, on account 
of that promise. I therefore dismiss this 
appeal, but in view of all the circumstances 
leave the parties to bear their costs. 


D. Appeal dismissed. 
(1) 48 Ind, Cas, 723; A I R 1918 Nag. 180. 


CALCUTTA HIGH COURT 
Appeal No. 220 of 1937 
April 24, 193% 
R. O. MITTEL AND KHUNDKAR, JJ. 
KISTUR CHAND TEWARI AND OTAER3— 
APPRHLLANTS 
VETSUS 
Babu RAJANI KANTA MUKHERJEA 
AND ANOTAER-— RESPONDENTS 
Limitation Act (IX of 1908), s. 21 (3) (bì—Docu- 
ment, tf must show on face of tt that loan was 
incurred on behalf of joint family, to get benefit 
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of 8. 21(3) (b)—Document silent on point of pur- 
pose of loan—Oral evidence to show purpose, if 
excluded—Joint Mitakshara family—Borrowing of 
loan by father who iskarta for his personal needs 
—Acknowledgment by him—Effect. 

In order to get benefit of s. 21 (3) (b), Lim. Act, 
it is not necessary that the document should on 
the face of it show that the loan was incurred on 
behalf of the joint family. If the fact that the 
loan has been incurred on behalf of the family can 
be established on the evidence, s. 21 (3) (b) would, 
be attracted, if the acknowledgment or part pay- 
ments of the principal or interest had been made 
and endorsed by the karta. When a loan has been 
takenand is evidenced by a document oral evidence 
is not excluded to show what the purpose of the 
loan was and especially when the document ig 
silent on the point. By such oral evidence the 
terme of the document are not varied. [p. 894, col, 


A joint Mitakshara family has to burden a loan 
in some circumstances, although the loan was not 
incurred and was not intended to have been incur- 
red for the family. The'case ofa joint Mitakshara 
family with the father as its head affords an 
example. He borrows money for his own personal 
needs—not for immoral purpoges—to help a friend 
in financial difficulties or a separated kinsman or a 
cognate or a relation by marriage. The creditor 
is told the purpose of theloan. For this commit- 
ment of the father, his sons and his grandsons 
after his death become liable, A written acknow- 
ledgment by the father who isthe karta or a part 
pas nen, endorsed and signed by him would not 

eep alive the liability of hissons and grandsons 
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imposed by law and extend the period of limita- 
tion. Such an act of the father would keep the loan 
alive against him only. |¢bid.| 

A. from the original decree of the Sube 
Judge, Darjeeling, dated May 31, 1937. 


Messrs. A. N. Bose, Hiralal Chakravarty 
and Sanat Kumar Chatterjee, for the Appel- 
Janta. 


Messrs. A. C. Gupta, Ramaprasad 
Mukherjee and Umaprasad Mookherjee, 
for the Respondents. 


R. C. Mitter, J—This appeal is in a suit 
which was filed by the plaintiil-respon- 
dent on April 15, 1936, to recover Rs. 9,500 
on two promissory notes, both dated 
August 17, 1932, (Ex.5 and Ex, 6). The 
first note was for Rs. 7,101 and the second 
for Ks. 505/4. There isno dispute about 
the consideration, it being admitted before 
us that the plaintiff did really advance 
Rs, 7,101 on August 5, 1928, on a pro- 
missory note (Ex. 3) and the two pros 
missory notes, Ex. 5 and Ex. 6 are 
renewals. oo). 

To follow the points in Controversy 
the following genealogical tree 18 neces- 
sary. 








No, 15 minor.) 


SHAMALRAM TEWARI 
| | 
Ramlall J a ina Joy Kissen 
Sopian e | 
Jabarnull a. 
| Srilal (deft. No. 21). Damodar (deft. 
Sankar (deft. No, 22). 
No. 23). 
| i d | | ai 
Ramprosad Ram Chandra Kistur Chand Jaskaran Ramdhan Ohhagm 
(deft. No. 1) (deft. No. 8) (deft. No. 12). 
| Ramnarayan 
| | | (deft. No. 20.) 
Pushalal Suganchand Arjun 
(deft.No.9 (deft. (deft, No. 11 
minor.) No. 10 minor.) 
minor.) 
| | | | | [aj 
Mohanlal Lakhinara- Muralidhar Prahlad Premsukh Narayan Gajanand 
(deft. yan $ (deft. No: 4). (deft. No. 5.) at i D a Aaa 
` e . . 0. 9 
No, 2.) (deft. No. 3.) o (deft. No. 19. 
: Gourishankar 
‘deft, No. 6 
- Minor.) a 
| Sty | 
arnarayan (deft. No. 13) Sewnarayan (deft, No. 14.) 
1 | 
Bhramarlal (deft. Ramesh (deft. 


No. 16 minor.) 
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All the three promissory inotes—Ex. 3, 
Ex.5 and Ex. 6—were signed by Rame 
chandra {defendant No. 1) and it was he 
who received from the respondent Rs. 7,101 
atthe time when Ex. 3 was executed. 
Exhibit 3 was signed by him for self and 
as constituted attorney of Ramprosad. 
Kisturchand, Premeukh and Ramnarayan. 
Interest was paid from time to time, and 
the factof payment endorsed on the 
promissory note, The first payment was 
made by Sewnarayan and the remaining 
payments by Ram Chandra, The last but 
one payment made on April 15, 1931 was 
endorsed as follows: 

“Ram Ohandra Tewari for self and as 
constituted sttorney for the partners of 
the firm Joy KisseneRam Prosad by Ram 
Chandra Tewari.’ Exhibits 5 and 6 were 
executed by Ram Chandra for self and 
as constituted attorney of Harnarayan, 
Se wnarayan (Ram Prosad being then dead), 
Kisturchanod and Premsakh and all of them 
are described as partners of the firm 
Joy KisseneRam Prosad. Part payments 
of interest were made on different occasions 
and Some of the endorsements of payment 
were signed by Ram Chandra simpliciter 
andsome by himas “constituted attorney 
of the partners of the firm of Joy Kissen- 
Ram Prosad", The defendants to the suit 
are the persons indicated in the genealogi- 
cal tree, The appellants do not dispute 
before us, although issues were raised by 
them inthe lower Court, the fact that the 
defendants are members of a joint Hindu 
family governed by the Mitakshara school 
and the family was and is a family of 
traders. On the evidence we also find to 
the same effect. We are further of opinion 
that Ram Chandra was at all material 
times the karta of the joint family and as 
such the manager of the joint family 
business. We also find that he also held 
powers-of-attorney from the persons whose 
names he signed on the three promissory 
notesand.also had authoritv to - borrow. 
We also -hold that the loan was taken from 
the respondent forthe family business 
and was actually applied to meet the 
liabilities of the same. We further hold 
that the family business was conducted 
at different places and at different times 
under different. names, that a business was 
actually carried . under the name and 
style of Joy Kissen-Ram Prosad and the 
said business was a joint family business: 
These findings we arrived at on the evi- 
dence as it stands and, for.this suit only. 
As we agree with the findings of fact 
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arrived at by the learned Subordinate 
Judge on the aforesaid points it will 
be sufficient if we indicate briefly 
Our reasons for arriving at the aforesaid 
findings. 

. There is no dispute that three brothers 
Ramlall, Jalooram and Joy Kissen were 
members cf a joint Mitakshara family. 
They acquired a tea estate called the 
Sourani Estate and had other business. 
The joint business was carried on under 
the name and style of Ramlal]l Jalooram. 
The said estate is still joint and the 
business is still carried on in the same 
name and style and all the members of 
the family—allthe defendants—have still 
interest in the said estate and business, 
Exhibit 11 (IJ-6), the application to the 
Land Registration Deputy Collector for 
registration and mutation of names; 
Ey. 12 (If-9) the deposition of Ram Chan» 
dra ; Ex. 4 (1-13), a letter written on the 
printed form of the “firm Ramlall Jalooram” 
to the plaintiff; the recital deeds in Hxs. 
2 and 18 (II-16-18); Ex. 16 (II-20), an 
application by Ram Narayan Tewari to the 
Subordinate Judge in Title Suit No.7 of 
1934; an application by allthe members 
of the family in the same suit Ex. 15 
(11-25), and Hx, 13 (Il-21), an affidavit of 
Ram Chandra, conclusively establish the 
said fact that the family was joint and 
there is a joint family business. The 
oral evidence adduced by the defendants 
to prove that groups of defendants have 
separated and are Carrying on separate 
business is worthless. None of the defen- 
dants has come forward todeny the said 
facts and other material facts. That Ram- 
chandra. was the karta there cannot be any 
doubt. He did everything, took proceedings 
in Oourts, gave instructions to Pleaders, 
executed documents on behalf of the 
family, raised money for the business, 
etc. The respondent was the Pleader of 
the family for a number of years and 
knew the condition of the family and its 
affairs, He was in a position to know. 
He has deposed, and in our judgment, 
truthfully and we accept his evidence in 
its entirety. 

Ramchandra was also the constituted 
attorney of some other members of the 
family, The defendants were called upon 
by the plaintiff bo produce the powers-of- 
attorney, but none has been produced. The 
plaintif has produced certified copies of 
extracts of two of them, of Ramprosad 
and of Premsukh. from the registration 
office. The defendants are residents of 
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Rajputana and the plaintiff could not 
naturally trace all the powerssof-attorney. 
Ramchandra’s deposition, Ex. 14 (II-23), 
shows that he held powers-of- attorney 
from other co-shareis, besides the two 
mentioned above. “Firm Joy Kissen- 


Ram Prosad” was not a fictitious name. All - 


the joint properties at Kurseong were kept 
in that name (Demand Register of Muni- 
cipality, Ex. 1-IJ, 38-39). Though the word 
“firm” is not mentioned in the said exhibit, 
tbe meaning of the entry is plain. Some 
of the preperties so kept in the Demand 
Register was sold by Ramchandra on þe- 
half of allthe members of the family, in 
the name of the firm Ramlall Jalooram 
(Ex, 2, IL 16; Hx. 18-11-18), The respondent 
pledged his oath on the point and no 
member of the family—none of the defen- 
dants—has come forward to give a denial. 
We accordingly hold thatthe joint family 
also traded intbat name, We further hold 
that the joint family aleo traded in the name 
of Ramchandra Mohanlal. We need not 
repeat the reasons given by the learned 
Subordinate Judge which we adopt. 

There can be no doubt that the loan was 
taken in 1928 from the plaintiff for meeting 
the liabilities of the family, The plaintiff 
himself knew that the family was in want 
on. account of the refracticners of the tenants 
of the Soureni Estate. The sum advanced by 
the plaintiff was on the same dute applied in 
paying a family debt standing in the name 
of Ramchandra Mohanlal, Ex. 19 (II-10). On 
these findings all the defendants are liable, 
unless the plaintifi’s claim based on the 
original consideration is barred by time. As 
we construe the plaint, the plaintiff based 
his claim also on the original congideration 
and he made averments in the plaint 
(paras. 2 and 3) which if established (and 
we have found them established) would 
make all the defendants liable. This brings 
us tothe question of limitation. The loan 
was taken by the karta Ramchandra on 
August 5, 1928, The prcmissory note was 
executed by him on that date on his own 
behalf and on behalf of Ramprosad, Kistur« 
chand, Premsukh and Ram Narayan. The 
promissory note was not signed by Ram- 
chandra describing himself as karta. He 
did not at the time of its execution indicate 
on the face of it that the loan was being 
taken for the family business or family 
purpose. On April 15, 193], Rs. 4848.0 
was paid and the payment was endorsed 
on the promissory note by Ramchandra on 
“behalf of” the partners of the firm Joy 
Kissen-Ram, Prosad. The debt was acknow=- 
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ledged by Ramchandra acting in the sau 
capacity within three years of this, for c 
August L7, 1932, he executed the pr 
missory notes Ex. 5 and Ex. 6. O 
August 10, 1935, within three years of th. 
acknowledgment, he made payments te 
wards interest endorsing the payment i 
the same capacity. These acknowleds 
ments and payments prima facie save th 
suit. But Mr. Bose contends that th 
Plaintiff cannot get the benefit of s. 21, sut 
s. (3), cl. (b), Lim. Act, as the Promissor 
note Hx. 3, dated August 5, 1928 does no 
on the face of it show that tbe loan was in 
curred on behalf of the joint famly. B. 
saya that that is the meaning of words “a, 
such” which occurin that section. Wed 
not think that that is the meaning of th 
said words. If the fact that the loan ha 
been incurred on behalf of the family car 
be established on the evidence, a, 21 (3) ib 
would, in cur judgment, be attracted, if the 
acknowledgment or part payments of thi 
Principal or interest had been made anc 
endoreed by the karta. A loan may be taker 
even without any document by an in 
dividual, an undivided Hindu family or by 
a karta of such a family, and if Mr, Bose% 
contention be correct s. 21 (3) (b) woulc 
have no application to such cases, Thi: 
cannot be the intention of the Legislature 
When a loan has been taken and is evi: 
denced by a document oral evidence is not 
excluded to show what the purpose of the 
loan was and especially whon the document 
is silent on the point. By such oral evidence 
the terms of the document are not varied. 
Section 21, Lim. Act, only extends the 
definition of ‘an authorized agent’ mentioned 
in 88. 19 and 20. Section 21 (3) (b), the sub- 
section with which we are concerned, means 
that an acknowledgment signed by or on 
behalf of the karia of a joint Hindu family 
or a payment endorsed by him or by an 
agent on his behalf would in certain cir- 
cumstances extend the period of limitation 
against the whole family. That sub-section 
lays down two conditions in order that acts. 
of a member of a joint Hindu family 
specified in ss. 19 and 20 may extend the 
period of limitation against all the members. 
These conditions are: (i) that the loan 
must have been incurred by or on behalf 
of the joint family, and (iz) that the specifi- 
ed acts must be the acts not of any member 
of the family but must be the act of the 


karta. 


A joint Mitakshara family has to burden 
a loan in some circumstances, although the 
loan was not incurred and was not intended 


1940 
to have been incurred for the family. The 
case ofa joint Mitakshara family with the 
father as its head affords an example, He 
borrows money for his own personal needs 
—not for immoral purposes—to help a 
friend in financial difficulties or a separated 
kinsman or a cognate or a relation by 
marriage, The creditor is told the purpose 
of the loan. For this commitment of the 
fa her, his sons and his grandsons after his 
death become liable. A written acknowledg- 
ment by the father who is the karta ora 
part payment endorsed and signed by him 
would not keep alive the liability of his 
sons and grandsons imposed by law and 
extend the period of limitation. Such an 
act of the father would keep the loan alive 
against bim coly. In our judgment this 
illustration brings out the import of the 
words “as such” occurring in the opening 
line of s. 21 (3) (b). a. 

We have already held that the loan from 
the plaintiff was incurred by Ramchandra, 
the karta, for and on behalf of the family, 
and as the acknowledgments and payments 
were made by him within time, the suit is 
not barred by limitation. All the points 
raised before us by the appellants accord- 
ingly fail. There is however a slight defect 
in the form of the decree. Ramchandra and 
the persons on whose behalf he signed the 
Promissory notes Ex. 3, Ex. 5and Ex. 6 
are personally liable, but the liability of the 
other defendants must be limited to the 
extent of the family properties in which 
they have acquired interest by birth, Sub- 
ject to this modification in the decree the 
appeal is dismissed with costs to the plain- 
tiff-respondent. The sale proceeds of the 
export quota rights which are in deposit in 
this Court will remain in Court for a period 
of two months or till further orders are 
made by the executing Court. If no attache 
ment subsists or made by the pluintiff- 
respondent within the said time the same 
is to be paid over to the appellants. 


Khundkar, J.—I agree. 


8. Decree modified. 
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_ LAHORE HIGH COURT 
Oriminal Revision No. 1406 of 1939 
November 8, 1939 
ABDUL RaASHID, J. 

BHANI AND oTHERS—OOoNVICTS 
— PETITIONERS 
vETSUus 
NARAIN SINGH— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 522— 
“Force” and “criminal force’ — Conpiction for 
criminal trespass — Complainant's remedy lies in 
Civil Court and not under s. 522 — Bench of Magis- 
trates convicting accused abolished subsequently—An- 
other Bench, if can pass order under s. 522, 

The definition of “force” and “criminal force” in 
ss. 349 and 350, I. P. O., contemplate criminal force 
being used to any “person”? and do not take into 
account such force being used to a “matter of sub. 
stance,” A conviction for an offence of criminal 
trespass will not necessarily entitle the complainant 
to seek his remedy under s. 522, Oriminal P.O., 
unless there is finding of the Oourt that the offence 
with which the dispossession happened was attended 
with the use of criminal force on the person of the 
complainant. 

Hence where the complainant's allegation is not 
that any “force” or “show of criminal force” had 
been made tohim, his remedy if any lies in a Civil 
Mourt and any order passed under s. 522, Criminal 
P. O., is illegal. 61 Ind. Cas. 57 (1) and 183 Ind. Cas, 
340 (2), relied on. 

ere a Special Bench of Honorary Magistrates 
which has convicted an accused is subsequently 
abolished, another Bench has no jurisdiction to pass 
an order under s. 522, Oriminal P. O., upon an ap- 
plication of the complainant. 


Cr, R. reported by the Additional District 
Magistrate, Delhi, 


Facts.—The facts of tbis case are 
as follows: This is a petition for revision 
of an order dated July 26, 1939, passed 
by a Bench of Honorary Magistrates 
exercising Second Class powers, Delhi, 
directing under s. 522, Oriminal P. O., a 
restoration to Narain Singh of a Khaprail’ 
Chapar (a hut) situated in the part of 
the city known as Nabi Karaim. Briefly - 
stated the facts are that on May 19, 1937, 
Narain Singh brought a complaint under 
s. 448, I. P. C., against Town, Bhani, Sukha. 
and Ohanga of Mohalla Sikligaran with 
allegations that they had taken forcible 
possession of the hut, the property of the 
complainant's nephew Dwarka Pershad. 
It was admitted in the complaint that 
the hut was on Nazul land taken on rent 
by Dwarka Pershad who was absent from 
Delhi since two and a half years. The 
accused in that case were convicted and 
fined on June 29, 1938 by a Special Bench 
of Honorary Magistrates consisting of” 
Khan Sahib Sheikh Habib-ur-Rehman and 
Rai Sahib Manohar Lal Bhargava. That, 
Bench was afterwards abolished. On July 
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‘18, 1938 another Bench consisting of Khan 
Bahadur H aji Rashid Ahmad and Dr. O. R. 
_ .Jaina entertained an application under s. 522, 
-Criminal P. O., from Narain Singh against 
the four accused and passed the order now 
in question. 


Report.—That the Bench consisting 
-of Khan Bahadur Haji Rashid Ahmad 
and Dr. O. R. Jaina had no jurisdiction 
to pass the order under s. 522, Oriminal 
P. C., in a case in, which the accused had 
been convicted by the Special Bench of 
Honorary Magistrates sincé abolished. (2) 
The Special Bench of Honorary Magistrates 
convicting the accused never held that 
“criminal force’ had been used or that 
“there had been a “show of force or criminal 
intimidation” against the complainant, In 
fact that was not his allegation in the 
-eomplaint. It might also be mentioned 
here that Dwarka Pershad who was said 
to be in actual possession of the property 
had locked it and was not in Delhi when 
the occurrence took place. He has not 
‘been heard of and it is not certain that 
Narain Singh has anything to do with the 
property.. The definition of “force” and 
“criminal force” in ss. 349 and 350, I. P. O. 
contemplate criminal: force being used to 
any “person” and do not take into account 
.such force being’ urged: to‘a.“matter of sub- 
-stance.’ A conviction. for an offence of 


criminal trespass will not necessarily entitle. 


the complainant to seek his remedy under 
S 522, Criminal P. 6., unless there was find- 
sing of the Court that the offence with’ which 
-the dispossession happéned was attended 
“with the use of criminal force on the person 
.of ‘the Gomplainant: see’ Balram Sahu v. 
‘Chamru Saha, 22 Or. L. J. 829 (1). That 
view. was confirmed in a recent ruling of 
the: Labore High Court reported in Ram 
Chand v. Emperor (2). In this case Narain 
Singh's allegation was not that any ‘‘force” 
or “show of criminal force” had been 
‘made to him. In my opinion the remedy 
of the complainant, if any; liesin a Civil 
‘Court. 

Mr, Qabul Chand, for the Petitioners. 

Mr. Shamair Chand, for the Respondent. 

Order.—I agree with the learaed Addi- 
tional District Magistrate that the Bench 
consisting of Khan Bahadur Haji Rashid 
Ahmad and Dr. O. R. Jaina had no 


(1) 22 Or. L J 329; 6l Ind. Oas. 57; A I R 1921 Pat, 
391; 2 PL T 120. 

(2) AIR 1939 Lah, 184; 183 Ind. Oas. 340; IL R 
ee Lah, 513;41 PLR "63; 40 Or, L J781; 12R L 
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jurisdiction to pass the order dated 
July 26, 1939, under s. 522, Criminal P.O. 
This order is accordingly set aside. 

s. „Order set aside. 
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MADRAS HIGH COURT 
Oriminal Revision Case No. 172 and 
Petition No. 156 of 1939 
September 15, 1939 
LaksuMana Rao, d. 
In re MUTHU GOUNDAN AND ofsagrs— 
PETITIONERS 

Penal Code (Act XLV of 1860), s. 2883—Cart-track 
lying in patta land of accused closed by them and 
right to do so claimed—Conviction under s. 283, pro- 
priety—Proper course. 

Where a cart-track lies inthe patta land of the 
accused who have put up a wall across it and 
claim aright to close it, the proper course would 
be to proceed against them under s. 133, Criminal . 
P. T They cannot be convicted under s. 283, I. 


Or. Rev. and P. to revise the judgment of 
the Sub-Divisional Magistrate, Gobichetti- 
palayam, in C. A. No. 53 of 1938, 


Facts.—The case against the accused 
was that they obstructed a public eart-track 
leading from one town to another by con- 
structing a stone wall across it and thereby 
caused annoyance and obstruction to the 
members of the public using the cart-track 
and that they are guilty of an offence 
under s. 283, I. P.O. The accused admitted 
that they had put up the wall but stated 
that it was in their private land and that 
therefore they had not committed any 
The accused’s. plea in other words 
was.that the cart-track is not a public one. 
Thé learned Sheristadar Magistrate con- 
victed the accused of an offence under 
s. 283, I. P.O, and on appeal the Bub- 
Divisional Magistrate upheld the conviction. 
Against this order the present Oriminal 
Revision Petition has been filed.. 


Messrs. G, Gopalaswami and N. Shankar 
Bhat, forthe Petitioners. 


The Public Prosecutor, for the Orowa.7: 


Order.—The cart-track in question’ ‘Ties 
in the patta land of the petitioners, who 
claim a right to close it, and the proper 
course would be to proceed against them 
under s. 133, Oriminal P. O. The convice 
tion of the petitioners under s. 283, I. P O., 
is therefore set aside and the fines if levied 
will be refunded. 


he “hs 


- No8. Conviction set aside. 
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Acts—General. 


Act 1839—XXXII. Sze INTEREST AOT. 

— 1860—XLV. Sze Pena Cope, 

—- 1869—IV. Ser Divoror Act. 

-— 1870—VIT. Sze Coprr Fres AoT. 

—— 1871—I, Ses CATTLE TRESPASS AOT, 

——~ 1872—]. Sez Evipenos Aor. 

—— 1872~IX. Sre'Contracr Act. 

—— 1877— I. See Speorri RELIEF Act. ' 
— 1879—XVIII. Sen LereGAL Practitioners Aor. 
—— 1881—XXVI. Sze NEGOTIABLE INSTRUMENTS Act. 
—— 1882—II. Bre Trusts Aor 

—— 1882—~IV. Ser TRANSFER or PROPERTY AOT. 

—— 1882—YV. Sze Easements AOT. 

—— 1887—IX. Sex Provinora, SMALL Oavse Covers 


AOT, 
—— 1890— VIII, Ses GUARDIANS AND Warps AOT. 
—- 1890—-IX. Sez RAILWAYS AoT. 
—— 1894—I. SEE LAND ACQUISITION ACT, 
———: 1898—V. SEB ORIMINAL PROOEDURE CODE. 
--— 1899—-IX, SEE ARBITRATION ACT. 
— 1908—V. Ser CIVIL Proozpure CODE, 
—— 1908—IX. Ser LIMITATION AOT. 
—~— 1908—X VI. Sen REGISTRATION Aor. 
—— 1909-— 111, Ser. Presrpency Towns INSOLVENOY 
i ACT, i . 

— 1910—IX. Sge ELEOTRIOITY Act. 
—— 1913—VII. Ser Companres AOT. 
—— 1920—V. See PROVINCIAL IĪNSOLVENOY AOT. ` 
—- 1922—XI. See Income Tax AoT. 
—— 1923—VIIT.: Sse Workmen's COMPENSATION ACT. 
—- 1925—XXX1X. Sze Succzssion Aor. 
—- 1929—ITI. Ses HINDU Law oF 

(AMENDMENT) AOT. 
—— 1930—III. Ses Satzor Goons Aor. 
—— 1932—IX. Ser PARTNERSHIP AOT. 
—— 1938—IV. Ber INGURANOH: AOT, 


INRERITANOCE 


Acts—Bengal. 
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Act 1859—XI. SEE a a Lanp REVENUE SALES 
acne oT. 

— 1880—IX. Semn BENGAL Oxss AoT. 

—— 1885—VIII. Ses Bencar TENANOY AoT. 

—— 1895—VIII. Ses BENGAL SANITARY DRAINAGE 
- ACT. 

—— 1897—V. Ser BENGAL Estates PARTITION Aor. 

—— 1923—III. Segs OALOUTTA MUNIOIPAL Act. 


Acts—Blhar. 


Act 19384—VIII. Segs Bryar TENANOY Aor. 

—— 1937—VII, See Brgar Sugar FAOTOEIES 
. CONTROL Aor. 

—~—,1938—III. Sez BIHAR MONEY LENDERS AOT. 

—— -1939~VI1I, See Bwar MonnY-penDaes (REGULA- 
s o’ TION oF TRANSACTIONS) AOS. 
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Act—Blhar and Orissa. 
Act 1908— VI. BER OHoTA NAGPUR TENANOY Act. 
Acts—Bombey. 


Act 1874— 111. Sz Bompay HEREDITARY OFFIOES Aor. 
— 1879—V. Sze Bomspay Lanp REVENUE CODE. 
—— 1879—XVII. Sez DEKKuAN AGRIOCULTURISTS’ 
RELIEF AOT. 
—— 1880—I. Sez Bompay Kuotr SETTLEMENT Act, | 
—— 1887—IV. Sse BOMBAY PREVENTION or GAMBLING 
AOT. 

—— 18*8—ITJI. Ses Bompay (City) MUNIOIPAL Act.” 
1923—VI. Ser Bomsay Looan Boarps ACT. 

—— 1925—XVILI. 


Seep BOMBAY MUNIOIPAL BOROUGHS 
Aor, 

1932—II. Sen BOMBAY Finanog AOT. 

—— 1933—XVII. See KARADHI Orry MUNIOIPAL AOT. 


Acts—c, P. 


Act 1917— 11. Srg O. P. LAND REVENUE Aor, 
—— 1920—], Ses O. P.Tenanoy AOT. 0 < 
~- 1933— II. Ses. P. Desr CONOILIATION Aor. 


Acts —-Madras. 
1908— 1. Sre MADRAS Estates LAND Act. 


——— 


Act 


—— 1918—I{I. Sze MADRAS PREVENTION OF 
ADULTERATION ACT. : 

— 1920—V. Ses MADRAS District ‘MUNICIPALITIES 
AOT. 

—— 1920—XIV. Ses MADRAS LOOAL Boarps AOT. 
—— 1922—IiI, Sen MADRAS Oity ‘Tenants’ PROTEO- 
TION AOT. - 

—— 19°97—JI. See MADRAS HINDU RELIGIOUS Enpow- 
k MENTS AOT, i i 
—— 1933—XXII. Sen Mapras MARUMAKKATHAYAM 
-AOT. 
—— 1938—lV. See Mapraés AGRICULTURIaTs’ RELIEF 
AOT. 
Acts—PunjJab. 
Act 1900—XIII. Sze PUNJAB Paps oF LAND 
OT 


—— 1911—IIT, See PUNJAB MUNIYIPAL Act. 

—~ 1914—I1, SEE PUNJAB ẸXOISE AOT. 

—— 191L8---VI. Bege PUNJAB COURTS Aor. 

——— 1992—I[I. SEE PUNJAB VILLAGE PANCHAYAT AOT. 
— 1936—JI. SaR FUNJAB DEBTORS’ PROTECTION AGT. 


Acts—U. P. 


Act 18716—KVIII. See Oupu Laws Aor, 

—— 1886—XXII. Sez Oups Rent AOT. 

—— 1916—11, Sze U. P. MUNIOIPALITIES Act, 

—— 1922—XI, Sse AGRA PRE-EMÈTION AOT, 

. — 1925—1V. Sse OUDH Oourts AOT. 

—— 1996—JJ]. Sue Acra TENANOY AOT. 

—— 1934—XXV. Sez U. P. ENOUMBERED ESTATES AOT. 

—— 1934—XXVIT. Ses U. P. AGRIOULTURISTS’ 
= Reiser Act. 


ii INDIAN CASES 


Ordinances. 
1638. Seu BENGAL TENANCY ORDINANCE 
Regulation. 


Reg. 1886—I. Sse Assam LAND AND 
REGULATIONS,» 


Statutes 


Stat. 1926 (16 & 17 Gro. V, Cm. 40), A8 AMENDED 
IN 1937. 
DIYORCE JURISDICTION AOT. 
—— 1935 (25 &26 Gro. V, On. 42), SER GOVERN- 
MENT oF INDIA AOT. 


Admissions. See Evidence 564 
Adverse possesslon—De/jendant's possession held 
| permissive—Parties compromising — Consequently 
& appeal dismissed— Terms of compromise not known 
E — Possession of defendant thereafter, presumption 

as to. i 

Where after the decree for possession was passed, 
the Court holding that the defendant's possession 
Was permissive, the parties arrived at a compro- 
mise, and the’ appeal’from the decree was there- 
fore, dismissed, and the terms of the compromise 
could. nat be known: oy, 

‘Held, that it could not be presumed that the 
terms of the compromise were not carried out and 
that the defendant, whose possession had been held 
by the Court to be permissive up to then, there- 
after held adversely. If could not, therefore, be 
presumed that possession following the compromise 
was adverse and that consequently the plaintiff's 
tifle was not extinguished, since there was nothing 
to show that the defendant even claimed any ad- 
verse claim since the compromise. TRIMBAK NARAYAN 
v, TADORAO SHANKAREAO JAMDAR Nag. 851 
——— Requirements of. 

The classical requirement in tbe case of adverse 
possession is that the possession should be nec vi nec 
“clam nec precario. The possession required must be 
adequate in continuity, in publicity and: in extent 
toshow that it is poSsession adverse to the com- 
petitor. MAHADEO v, BALEBUWAR PRASAD All. 564 
Agra Pre-emption Act (XI of 1922), s, 4 (1) (7)— 

Co-sharer—Proprietors of specific plots in mahal 

entitled to take part im administration of affairs 

of mahal are co-sharers and not petty proprietors. 

If persons who are proprietors of specific plots 
- of resumed muafi land in a makal and are entitled 
to take part in the appointment of the patwari 
and lambardar of mahat and, as such, they are en- 
titled to take part in the administration of the 
affairs of that mahal, they are co-sharers in the 
mahal within the meaning of the word “ co-sharer” 
as defined by the Agra Pre-emption Act and not 


Ord. 


REVENUE 


merely petty. pwprietors, BAJRANGLLALW, SuauapyaR | 


AN All. 838 


——- 8, U—Applicability—Original owner régain- 
ing property by.cacrotsing right of re-purchtise— 

Right of pre-emption, if accrues, < 
Section ll, gra Pre-emption Act is applicable 
only to cases of voluntary sales and not to trans- 
fers efiected in pursuance of an agreement entered 
into by a vendee to re-transfer the property to the 
original owner within a certain time. in other 
words a right of pre-emption does not accrue on the 
original ,owner regaining his property by exercising 
the right of re-purchase,““Caunni Lan v, Ram PRABAD 
ii All, 665 


Agra Tenancy Att dIl'6f 1926), $é. 79. 61, 253- 


+ ` 


“Contract yith persdn by zemindar zo -édnyer 


upon him stains by fixed rént tenat and not to 
eject him, is légal—Subsequent applicagion by zemin- 


SEE INDIAN AND COLONIAL, 
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Agra Tenancy Act—éoneld. 


dar under s. 79 to eject tenant—Order of Assistant 

Collector ordering ejectment ts without jurisdic- 

tion—Can be interfered within revision. 

There is nothing illegal in a zemindar entering 
into a contract with a person and conferring upon 
the latter the-status ofa fixed rate tenant and in 
agreeing for- valuable consideration that he would 
not be ejected. Such a contract is not forbidden 
by any law. Where such an agreement has been 
entered into, the zemindar cannot subsequently go 
back upon his contract and eject the tenant. 

Where in direct contravention of such a contraet 
the zemindar subsequently applies to eject the 
tenant under s. 79, Agra Ten. Act, the Assistant 
Collector has no jurisdiction to entertain the ap- 
plication and to order the ejectment -and where 
such an order is made by him, the High Court is 
entitled to interfere with ıt ‘in'revision.. Even if 
the Assistant Uolleetor has jurisdiction to entertain 
the application, in ordering ejectment, he acts in. 
the exercise of that jurisdiction illegally and with 
material irregularity. SitaL DIN Dune v, BBRIPAL 
SINGH All, 611 
Alluvion and diluvion—Accretion—Land subject 

to fluvial action of river—Lawas to ownership, 

stated. l p 

The law where the lands are subject to the fluvial 
action of a river, is that if the land in dispute is 
identitiable with reference to its physical features, 
land marks or by measurement, it should be deemed 
t; continue to belong tothe former owner, whether its 
transfer from one side of the riverto the other was 
by asudden change in the course of the river or was 
the result of the river gradually receding on one side 
and throwing up land on the other, unless a custom 
to the contrary isestablished. The burden of proving 
custom lies on the party who claims the. land by 
accretion, MAHADEO v, BALESHWAR Peasap All. 564 
Amenament. EE Practice 852 
Appeal—Appeal vultdly jiled—Subsequent amend- 

ment in law taking away the right of appeal— 

Appeal, wf can be entertained—Interpretatton of 

dtatutes. 

An appeal validly filed can be entertained in spite 
of a subsequent amendment of law taking away 
the right of appeal but which does not specifically 
give retrospective effect to the amendment, There 
16 no reason to make a distinction between an 
appellant under the Encum, Estates Act whose 
appeal happened to be heard before the Amending 
Act came into force. and one whose appeal.had to 
be adjourned for no fault of his own and taken up 
after the passing of the Amending Act, MOHAMMAD 
AZIZUR RAHMAN V, PREM PlARIT Oudh 680 

Letters pasent~—Pornts not raised before 

Single Judge cannot be taken. i 

ln an appeal under the Letters Patent the ap- 
pellant is not entitled to be heard on points which 
had not been raised before the Judge trom whose ~ 
judgment the appeal has been preferred. EBRAHIM 
SHER KHAN PATHAN V, HAJRAT Kuan MOHIDDIN KHAN 

Bom. 726 
Arbltration—Lease containing arbitration clause 

— Heid, question whether lease had to be rectified 

did noi jali within scope of aibitration clause, 

A lease deed containeu the following arbitration 
clause “if any question, difference or dispute shall 
arise between the parties hereto or any person, per- 
sons or corporation claiming under them respectively 
concerning. the rents. and royalties hereby reserved 
or tlie*meusurements’oi any coal gotor left in the 
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demised mines or touching the construction of any 
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-clause herain contained or the rights, duties or 
liabilities of the parties hereunder orin any other 
way touching or arising out of these presents, the 
same shall be referred to the determination of two 
arbitrators one to be appointed by each party... 

Held, that the question as to whether the lease had 
‘to be rectified or not was not within the province of 
the arbitrators but within the competence of the 
Goart, LADHA Sinan BeDI v, JyoTt Prosap SINGKE Dro 
BAHADUR Cal, 617 
Arbitration Act (IX of 1899), s. 4—“Submission” 
.. — Printed Rules of Karachi Merchants’ Associa- 

tion requiring members to submit differences 

inter se 10 arbitration together with written agree- 
ment by members to abide by them, whether amount 
to written agreement to submit. 

The words of the definition of “submission” in 
s. 4 (b), Arbitration Act, are sufficiently wide to in- 
_ clude cases where the agreement is made without, at 

the time it is made, there being any differences 
between the parties, either in existence or indirect 
contemplation. Also it is not necessary to constitute 
a submission, that the terms of the agreement should 
all ba contained in ons document. Such an agreement 
“may be found in correspondence consisting of a num. 
ber of letters. The Printed Rules and Regulations of 
the Produce Exchange Department of the Karachi 
Merchants’ Association, one of which rules is that 
members shall refer all disputes arising from grain 
and seeds transactions with fellow members to arbi- 
tration, together with the written undertakinga to 
abide by the rules, signed by members at the time 
of their admission as members are sufficient fo con- 
atitute the written agreement to aubmit required by 
s.4. Korumat Poxarpas v, ADAM Hasi Pir MAHOMED 
4 Sind 2792 

Assam Land and Revenue Regulation (I of 

1886), s. 72—Discretion of Deputy ommis- 

gioner to show in sale statement total arrears 

due upto that time. 

The Deputy Conmiesioner ie required under s. 72 
to prepare a sale statement. He must includetherein 
the following particulars, namely (1) description of 
the property (2) its annual revenue, and (3) time and 
place ofthesale, What other particulars -are tabs 
included is left to his discretion.. He-has therefore 
the discretion to showin the statement the total arrears 
due up to.that time. ABDUL JABBAR v. JITBNDBA 
Kumae PAL CHAUDHURY = .. Gal. 636 

ae $. 76—Sale of entire estate, when can be 

eld. 


On the opening of a separate account under s. 69, 
the liability of all the proprietors still continues to be 
joint . and several. Butthe separate account in 
default must first be put up to sale and not the entire 
estatefor such default. If no bidas are offered or the 
bids offered are insufficient to wipe off those arrears, 
the entire estate is to be put upto sale, hut after 
giving an opportunity to the other proprietors to pay 
up the same within ten days. Aa soon ag the above- 
Mentioned circumstances combine with the non- 
payment of the arrears in terms of s. 76, the Deputy 
Commissioner is empowered to put up the entire 
estate to sale and he cannot sgain be required to 
advertise for sala the separate accounts separately 
and to put them upseparately for the default of the 
next kist. The entire estate could however be put up 
to sale, if, and only if, on merging the accounts of 
the separate accounts into one account, an arrear 
appeared. The nett balance has to be struck up to 
the kist date for, which he intends to put it up for 
aale, Hewould have jurisdiction to include the 
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arrears of the next kist provided that the advertige- 
ment be for the sale of that kist also. ABDUL JABBAR 
» JITENDRA Kumar Pat CHAUDRURY Cal, 636 
———— §. §2—Deposit of earnest money five hours 

after bidding is over—No substantial injury caused 

—Sale cannot be annulled. 

Wherein a revenues sale the earnest money was 
deposited five hours after the bidding was over but 
no substantial injury has been caused ‘to any party 
affected by sale, the sale.cannot be annulled in view of 
the provisions of s. 82, para. i, ABDUL JABBAR V. 
Jitenpga KUMAB PAL OHAUDBURY | Cal. 636 
__—~— $. 82 (2)—S. 82 (2), construction. 

Section 82 (2) cannot be construed to the effect that 
the particular ground must be specified in the ap- 
plication to the Commissioner only in thé case where 
the suit is instituted beyond a year of the finality of 
the sale but need not be specified where it isinstituted 
within a year. ABDUL JABBAR V., JITENDRA KUMAR 
PAL CRAUDEURY “ Cal. 636 
Banker and customer—Amount paid to Bank 

for getting draft drawn on its branch—Ligutda- 

tion of Bank—Person, if entitled to preferential 

ayment in respect of amount of draft—Cheques 
delivered to Bank for collection—Collection made 
after suspension of payment by Bank— Right to 

preferential payment. i . 

Where a certain amount 19 paid by a person into 
a Bank for getting 8 draft in exchange drawn by 
the Bank on its branch office the transaction 
amounts to mere purchase of the draft. The 
money is not entrusted to the Bank for any speci- 
fic purpose and the Bank does mot receive the 
money in the capacity of an agent for applying 
the said moneys for a specific purpose. The person, 
therefore, is not entitled to preferential payment 
in respect of this amount, OR the liquidation of the 
Bank, i 

Where a person has delivered 
the Bank for collection only and the Bank has 
reslied the amount of the cheques after it has 
suspended payment, the person 18 entitled to claim 
prefereutial payment regarding the procevds of the 
cheques, TRAVANCORE NATIONAL AND QUILON BANK 


certain cheques to 


: the matter o i Mad. 773 
D ai sale. Ae Punjab Alienation.. of rer 


t, 1900, 8.3 p } 
Bengal Cess Act (IX of 1880),8. 6—Lease provid- 
ing that lessee shall pay all road cess and Publics 
Works cess and all other cesses (n respect of 
underground rights—Liabtlity of *lesace to pay 
crhare Gia in the potta provides, that the 
lessees shall pay all road cess, Public Works cess 
and all other Govt. cesses and taxes payable in 
respect of the said underground rights or on the 
profits of the lessees arising therefrom, the lessee 
takes upon himeelf the liability to pay all road cess 


3. 6—Road cess and Public Works ceas, whe 
ther levied on lessee's share of profits—‘Net annual 
at 43, 
eb Aa, Public Works cess are not levied on 
the lessee’s share of the profits. Under B. 6, Oess 
Act, they are aasessed on the net annus? profit from 
mines, ‘quarries, etc. The expression “ net annual 
profit ° has reference - to the property and | not- to 


indiwi the royalty that is received by 
the individual and y the mined, 48 A3 
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much a part of the annual profits as the earnings 
of the occupier himself. There is no provision in 
the Cess Act, upder which the lessee has got to pay 
cesses in proportion to the profits which he derives 
from the colliery. New BEREBRUM Coat Co., LTD. v. 
CHANDAN MALL K ARNANI. < Cal. 253 
. Bengal Estates Partition Act (V 0f 1897), 8. 94 

—Notice under, informing proprietors that they 

would have to pay revenue according to kistbandi 

attached thereto—Proprgjeter not entering into 
engagement—Those kists held formed kists referred 

a ite 2, Bengal Land Revenue Sales Act (XI of 

The latestday of payment has nothing to do with 
the proprietor and nothing to do with the Oollector. 
It depends upon the Board of Revenue and may be 
altered from time to time. The kistsin the notices 
under s. 94, Beng. Est. Parti. Act are fixed and cannot 
be altered exeept by agreement. 

Where the proprietors “by notice under s. 94 were 
informed that they would have to pay in accordance 
with the kistibandi attached thereto and were called 
upon to enter into én engagement, but they had not 
entered into engagement: 

Held, that those ktsts must from the very nature of 
the case be the kests referred to ins. 2, Beng. Land 
Rev. Sales Act. Ifthe sale proceeded upon the basis 
that those were not the kists under s. 2 but the latest 
day of payment under s, 3, the sale was premature 
and was without jurisdiction. Ray Satigh OHANDRA 
Sen BAHADUR y SYAMSUL HAQUE Cal. 134 
Bengal Land Revenue Sales Act (XI of 1859) 

$, 2. See Bengal Estates Partition Act, 1897 

S. 94 l 134. 
Bengal Sanltary Dralnage Act (VIII of 1895), 

$. 23— Dratnage cess, suit for—Period for which 

decree can be passed. 

The . plaintiff, in a suit for drainage cess is en- 
titled to a decree for cess for a period of four years 
only before suit. JoGENDRA KRISHUNA BANERJI v. 
ADMINIBTRATOR-GHNERAL, BENGAL Cal. 522 

S8. 23—Landlord’s right to recover from 
tenure-hoiders half amount paid by him—If de- 
pendent on ascertainment of dues of latter by any 
other authority. 

It is not within the contemplation of the Sani- 
tary Drainage Act of 1895 to make the landlord's 
right to recover half the amount paid by him from 
the subordinate tenure-holders dependent on the 
ascertainment of the dues of the latter by any other 
authority. The Act itself doesnot provide for any 
machinery for apportioning the amount amongst 
the differant tenure-holders, and there is no pro- 
vision in this Act for determining the amount of 
cess payable by the tenants. JOGENDRA KRisuNa 
BANERJI 9. ADMINISTRATOR-GENERAL, BENGAL 

| Cal. 522 

S$. 23— Right of holder of estate to recover 
drainage cess from tenure-holders, when accrues. 

The right of the plaintiff to recover the amount 
stated in s.23 from the subordinate tenure-holders 

accrues at the same time when he pays the amount 
determined by the Collector as. payable by him 
under s. 22 ofthe Act. JOoGENDRA Krisuna BANBEJI 
v. ADMINISTRATOR-GENERAL, BENGAL Cat. 522 
Bengal Tenancy Act (VIII of 1885), 6, 26-B (as 
amended In 19228), 8. 87—S. 26-B, if retrospec- 
tive—Whether affects landlord's ryht to enter 
under 8. 87, if tenant vacated his holding without 
arranging for payment of rent, 
_ Section 26-B, Beng. Ten. Act, is not retrospective 
in its purpose and cannottherefore operate to compel 
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the landlord to recognize as his tenant a person to 
whom a portion of a holding had been transferred 
before the Amendment Act of 192R came into opera- 
tion. Furtheras the right conferred bys. 26-B is 
subject to the provisions of the Act, the new section 
does not affect the right of the landlord to re-enter 
under s. 87 of the Act if the tenant vacated his hold- 
ing without arranging for the paymenrt of his rént as 
it fell due, ANNDA PROSAD TALUKDAR y, RAMJAN SARKAR 

04al.'555 
s. 26-F as amended by Act of 1938— 

Application for pre-emption under prasadure under 

old seetion made subsequent to tts amendment— 

Maintainability. 

Section 26-F, Ben. Ten. Act which is amended 
in '938 provided also for a procedure according to 
which the right of pre-emption had to be exercised. 
That procedure has after amendment been abrogat- 
ed. An application for pre-emption under the old 
procedure cannot, therefore, be entertained’ sub- 
sequent to the coming into force of the Amending 
Act. Prorutna OHANDRA GANGOPADRAYA v. Rag MOHAN 
Das Cai. 589 
———- 8, 87—Original tenant transferring portion 

of holding before Amendment Act and remaining 

portion after it—No arrangement regarding pay- 

ment of rent in respect of portion transferred 

before Act— Original tenant, position of—Right of 

eres to re-enter and evict transferee before 
ct. 

It cannot be said that the transferee of a portion of 
a holding steps into the position of the former tenant 
except as regards that portion of tha holding which 
has been transferred tohim. As long as the original 
tenant retains the holding or a portion thereof, the 
landlord has some security for the payment of his 
rent. If, on the other hand, the original tenant severs 
his connection with the holding the only. method 
by which the landlord can safeguard his interest is by 
pre-empting the portion transferred or by attempting 
to recover rent from the transferee in respect of the 
entire holding. Such a course will afford the land- 
lord no guarantee that he will be able to recover rent. 
for any portion of the holding that may have been 
transferred previously by the original tenant unless 
thattenant has made proper arrangements for the 
payment of the rent as it falls due. 

Before passing of the Beng. Ten. Amendment Act of. 
1928, an original tenant transferred a portion of his 
holding. After the passingof the Act of 1928, he 
transferred the remaining portiontoanother. He had 
made no arrangement regarding payment of rent with 
regard to that portion of the tenancy which had been 
ete before the passing of the Amendment 

ct: 

Held, that the original tenant must be regarded ° 
as having abandoned his holding within the meaning — 
of s. 87, Beng. Ten. Act. The landlord aould there- 
fore enter and evict the transferee before the Amend- ` 
ment Act from that portion of the holding which was 
transferred to him, ANNDA Prosap TALUKDAR v, 
RAMJAN SARKAR Cal. 555 
Bengal Tenancy Ordinance (1938) 8. 2—E fect 

of ordinanze—Bengal Tenancy Act (VIII of 

1885), 3. 26-J fl) as amended in 19388—Amendment 

if affects liability to pay landlord's fee already ` 

accrued, 

The effect of the Bən. Ten. Ordinance, 1938, was | 
merely to extend the time for registration which 
was available under s, 23, Registration Act. 

Section 26-J (l), Ben. Ten. Act merely imposes 
the liability to pay and s, 188 (1) lays - down the ` 
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procedure by way of application. Hence, where the 
liability to pay landlord’s fee has already accrued, 
they are entitled to follow the procedure laid down 
in s. 188 (Iin spite of the Amendment Act of 
1938. Razenpra Nata Nae». ASHALATA DEVI i 

Cal. 349 
Berar Inam Rules, 1859, rr. 1, II tl, V, Classes 1, 

3 mentioned In r. H—Inam—Maintenance—Con- 

struction—Alienability—Inam held not alienable. ` 

Where the inam grant recites that the grant is 
for maintenance and isto be continued for ever in 
perpetuity on payment of the mokasa rent to Govt. 
as before, and, attached to this is a report of the 
Extra Assistant Commissioner inquiring into the 
validity of the then inamdar's claim, the operative 
part of which runs: “There appears tobe nothing 
on which the title to these villages can be questioned 
and I th‘nk that the alienation ought to be confirm- 
ed on the present tenure with the ‘modification aboye- 
mentioned and subject to a succession fee under 
Inam Rule ITI", this recommendation cannot be any 
other than one that the grant should beconsidered to 
fall under Olass 1, since only in Rule ITI which applies 
to personal jagirs, is there any provision made for a 
succession fee. But the material question whether 
the recommendation of the Extra Assistant Oom- 
missioner was accepted as it stood, should be con- 
sidered. It cannot be assumed that the recommenda- 
tion was accepted, Primarily inam estatesin Berar 
are estates of a restricted-tenure, and therefore the 
burden lies on him who wishes to prove that they 
are not, to establish this proposition. 

Held, that the inam had not been enfranchised 
and that, therefore, ifthe grant was one of Ulass 3 to 
which Rule V applied, it was inalienable. But the 
person alleging so, must prove his case, and in this 
respect the burden was not discharged. MAHADEO 
BsaGwan v. HARIHAR SHANKAR Nag. 375 
Bihar Money-lenders’ Act (ill of 1938), $. 8— 

Rate of interest —Discretion of Court. 

There is nothing in s. 8 of Bibar Money-lenders 
Act, 1938, to” indicate that the Court is bound to 


exercise thie discretion in favour of the debtor 
in every case. What is contemplated is that 
the Uourt shall reduce the interest to 9 per 


cent. per annum as indicated in the section in 
cases where the Court considers that the circum- 
stances justify taking such a course. But where the 
original rateof interest is not exorbitant, and there 
is nothing to indicate that the debtor has not been 
fairly treated by the creditor, the High Court should 
not, in second appeal, exercise this discretion. Bats 
Nata THAKUR v. SARWAN UBAUDHURY Pat, 438 
Bihar Money-Lenders (Regulation of Trans- 

actions) Act Vil of 1939), 8. 7—Applicability 

—Mortgage suit—Preliminary decree passed and 

confirmed on appeal before passing of Act— 

Section, if applies. 

The passing of the final decree in a mortgage 
suit does not involve the determination of any 
amount of interest for the period preceding the 
institution of the suit at all, andthe preliminary 
decree becomes binding on the parties when it 
is confirmed on appeal. 

The words in s.7, Bihar Money-Lenders (Regula- 
tion of Transactions) Act, 1939, “notwithstanding 
anything tothe contrary contained in any other law 
or in anything having the force of law or in 
any agreement,” have little to do with the law 
of procedure; and s. 7 hasno application in a case 
where the preliminary decree in a mortgage 
suit was passed in 1936 and confirmed on appeal 


GENERAL INDEX v 


Bihar Money-Lenders (Regulation of Transac- 
tlons) Act—concld. 


in 1937 and it is only the final decree (which is 
controlled by that preliminary decree in respect of 
the amount of the interest) that has remained to be 
passed. Onanprawati DEBI v. NANDKISHORE PRASAD 

Pat. 401 


Bihar Sugar Factorles Control Act (VIL of 1937), 


rules Under—Statement required to be made under 

Rules—Person, if should be forced to signit. ` 

The law does not contemplate forcing a person to 
sign a statement which he is required to make under 
the rules of the Bihar Sugar Factories Oontrol 
Act. MUKTI Narayan Gir v. EMPEROR Pat. 627 
Bihar Tenancy Act (VIII of 1934}, s. 21— 

Kabuliyat regarding kharhaur lands purporting 

to be lease—-Amount payable to lessor described 

as annual jama—Lease held cultivating lease and 
settled raiyats acquired occupancy rights under 

8. 21. 

A kabuliyat in respect of kharhaur lands purported 
to be a lease of the land and the amount payable to the 
lessor was described as annual jama and it was 
stated that the lessee should, up till the term of the 
lease, remain in possession and occupation of the 
leasehold property and appropriate the produce 
thereof. The document contained no clause that 
“besides cutting the wild khar the lessee shall have 
no right to the land and that he will not cultivate the 
land or alter the same:" < 

Held, thatthe kabuliyat created an interest in the 
land and not merely in the Kkar growing onit. The 
lease was a cultivating lease and the lessees were 
settled ratyats of the village who acquired an occup- 
ancy riglt in the lands in question under 8. 21, Bihar 
Ten. Act. Court or Warps v. Sumer RAT Pat. 232 
— gs, 60—Olaim for back rent, if suit falling 
under Act. s 4 

The claim for back rents isa suit for rent falling 
within the Tenancy Act. Rama Prasap v. Ram Ran 
BIJOY PRASAD SINGH Pat. 269 
———— s. 60—Fact that something happens to 

proprietor, whether affects character of rent or. 

nature of liability. 

There is no distinction -between rent due. to a 
proprietor as such and rent due tothe person who 
is the proprietor, but due to him as the successor- 
in-interest of his predecessor. A plain reading of 
s. 60 indicates that it is intended to apply to cases 
where rent has acerued dueto the proprietor ‘of 
an estate and is still unpaid. The fact that some- 
thing happens to the proprietor will not affect the 
character of the rent orthe nature of this liabili- 
ty, nor will the rent cease to be rent 
due to the proprietor. The contrary case ` to 
which s. 60 is meant not to apply is the case where 
rent is due toa tenure-holder by an under-tenure- 
holder or raiyat, or due toa raiyat by an under- 
raiyat, Rama Prasan v. RAM Ran Bisoy Prasan SINGH 

Pat. 269 

g,60—Plea barred by s. 60—Suit by regis- 

tered proprietor for rent—Plea that he alone is 
not entitled to matntain sutt, whether barred. 

It cannot be said thats. 60 only bars a plea 
that the rent is due to some third person as 
proprietor as such words of limitation are not to 
be found in the section itself; it bars a plea that 
the rent is due to any third person. 

To make s. 60, Bihar Ten. Act applicable, it is 
only necessary to see whether the tenancy is held 
under a proprietor, manager or mortgagee of an 
estate. Ir this condition is satisfied, the registered . 
proprietor suing for rent shall be deemed to ba 
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the person to whom the rent is due and no plea to 
the contrary by the tenant will be permissible. 
Where the plaintiff in a suit is the registered 
‘proprietor, s. 60 bars the plea that he alone is not 
‚entitled to maintain the suit. Rama Prasad v. RAM 
‘RAN BiJoy Prasap SINGH Pat. 269 
————- 8. 60—Registered proprictor—Having title 
to smaller interest—If can obtain full decree 
for rents to extent of his recorded interest. 

The registered proprietor of an estate is not bar- 
red from obtaining a full decree for the rents due 
to the estate to the extent of the interest for which 
he ‘is recorded notwithstanding that he may, in 
reality, have title to a smaller interest or even to 
“no interest at all, Rama Prasaper. Ram Ran Buoy 
“PRASAD: SINGH Pat. 269 
- — 88, 116, 120—Land held was not proved 


- to ‘be zirat. 

The lands in suit were recorded as zrat. There 
‘was, however, Do evidence to show that these lands 
‘were'ever under cultivation before they were let out 
or that they were proprietor's private land by local 
custom or that they were especially let out as‘pro- 
prietor’s private land before March 2, 1883, as requir- 
ed by sub-s. (2) of s. 120, Ben. Ten. Act. The entry 
in the Record of Rights also was a curious one, 
‘because while on the one hand itrecorded the lands as 
girat, on the other hand, the person who was in 
Possession of them was recorded as having a non- 
occupancy right .therein and a number of persons 
who held under him were shown as shikmidar. ten- 
ants: 

Held, that the lands in suit were not proved to be 
girat lands. Covurror Warps ø. SUMRAT RAI 


Pat, 232 
Bombay City Municipal 





Act (lll of 1888), 
ss. 19 (4), 28 (K)—Electorate remains joint even 
though component membersare grouped according 
to chmmunitties. 

An electorate still remains joint, even though its 
component members are grouped according to the 
communities to which they respectively belong, 
SHANKARLAL JADHAVJI JOgHl vV. MUNIOIPAL Comuys- 
SIONER, BOMBAY ‘N Bom. 203 

ss. 19 (4), 28 (K), 32.33—Person enrolled 

- ag voter—His name placed among a community 
and not according to alphabetical order among 

- voters irrespective of communities — His right of 

franchise, if injured within meaning of s3. 45, 
- Specific Relief Act— Election not questioned — 

Electoral roll not challenged before election but 
“just before declaration of results was about to be 

completed—Remedy under s. 33 ia more appro- 

priste—Municipal Commissioner cannot be re: 

trainedunder 8. 45, Specific Relief Act, from acting 
under ss. 28 (k) and 32. < 

- Even assuming that the ward lists have not been 

strictly prepared according to.sub-ss. (3) and (4) of 

s. 19 the applicant must still satisfy the Court, before 

invoking its extraordinary jurisdiction under s8. 43, 

Specific Relief Act, that the ward lists and the 

electoral roll based upon them would have injured 

his franchise or personal right. A man's franchise 
is his right to vote atanelection and the qualifica- 
tions upon which that right is based. The ap- 
plicant who has the qualifications of a voter, and is 
in fact enrolled as such in his own ward, is not 
injured from exercising his right to vote or is not 
prevented ‘from voting even though his name was 
placed among certain community and was not placed 
strictly according to the ‘alphabetical order among 
the voters, irrespective of their‘communities. Hence 
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the franchise of the applicant orhis personal right is 
notin any way injured withinthe meaning ofa. 45, 
Proviso 1, Specific Relief Act. 

The jurisdiction of the High Court is limited to 
cases where there is a clear breach of duty todo or 
forbear from doing as the case may be. The words of 
ss. 28 (k) and 32 are mandatory. The doing ofthe 
acts mentioned in those sections does not constitute 
an infringement of the applicant’s personal right or 
franchise. The Municipal Commissioner can only 
forbear to do those acts if the election is declared 
invalied. An applicant under s. 45, Spacific Relief 
Act, however, cannot ask for such a declaration nor 
can the Court make it, as arelief by way of declara- 
tion is neither contemplated by not directed under 
thé section. Therefore, the Municipal Oommissioner 
cannot be restrained from that which until the 
election is set aside, is clearly incumbent upon him 
to do under ths Act. 

An applicant under s, 45, Specific Relief Act, must 
show that the orderhe has praysd for is consonant 
to right and justice. That expression only emphasizes 
the equitable jurisdiction of the Oourt in making the 
order. What is or what is not consonant to right 
and justice must depend on the facts and circum- 
stances of each case. Where the applicant has not 
challenged the electoral roll before the election but 
waited, till after the election was over, and moved in 
the matter, just before the declaration of results 
was about tobe completed. The jurisdiction under 
B. 45, Specific Relief Ast cannot be exercised to 
restrain the Municipal Commissioner from acting 
under-ss. 28 (k) and 32. 

Moreover it is an elementary principle of the law 
that a man should not be allowed to have recourse to 
an extraordinary remedy of the kind contemplated 
by s, 45, Specific Relief Act if it is not really needed‘ 
so that it is for the applicant to sbow that he has no 
other specific and adequate legal remedy. Although 
s. 33 does not take away the applicant's right, if 
auy, to go to the High Court in a proper case 
unders 45 Specific Relief Act even befofe the declara- 
tion of the result is completed, the remedy ander 
s. 33 would certainly be the more complete remedy; 
and the applicant cannot say that he has no other 
remedy whatsoever. SuHANKARLAL TADHAYVJI JOSBHI v. 
MUNICIPAL COMMISSIONER, BOMBAY Bom. 203 
Bombay Finance Act (li of 1932), 8. 22— Word 

“‘lepy” in s. 24, meaning explained. 

Per Kania, J.—The word “ levy "in s. 24 of the ` 
Bom. Finance Act must be construed as meaning 
“take necessary steps to collect.” Sie BYRAMJEB 
JEEJEEBHOY v. PROVINCE oF BOMBAY Bom. 817 FB 

8. 24—Municipal Commissioner, if can be 
ordered to collect urban immovable property tax. 

Per Kania, J.—It is not ultra vires the Provincial 
Legislature to order the-Municipal Commissioner to 
collect the urban immovable property tax. If a 
power to impose the tax is conceded, power to collect 
the same is necessarily implied. The Provincial 
Legislature within the province being supreme there 
is no reason why it should not appoint or name 
any person or Oorporation to collect the tax. This 
can be done without amending the Municipal Act. 
BIR BYBAMJEE JEEJEEBHOY V, PROVINOR OF BoMRAY 

Bom. 817 F B- 
———— 5 24— Municipality ", meaning of. ; 

Per Kania, J.—Under s. 24, when applied to 
Bombay itself, “ Municipality " must mean and is 
intended to mean the appropriate Municipal autho- 
rities.. SIR BYRAMJEE JBEJEEBHOY v, PROVINOB oF 
BoMbBAY ; Bom. 817 FB. 
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————- Part 6, ss, 24, 22—Part 6, if ultra vires 
—Urban tmmovable property taz, if ultra vires. 
The urban immovable property tax levied by 

8 22, Bom. Finance Act forming partof Part b, 

Bom, Finance Act ig not a taxon income or >n 

capital value of lands and buiidings. Uonsequent- 

ly Part 6, Bom. Finance Act, 1932, is not ultra 
vires the Prov. Govt., and the urban immovable 
property tax is a valid tax, Sig BYRAMJER JEEJEEBHOY 

v. PROVINCE oF BOMBAY Bom. 817 F B 

Bombay Hereditary Offices Act Wil of 1874) 
8. 19 —" Holder,” meaning of —Wtdow of deceased 
‘representative watandar, whether holder of watan 

‘—Whether can enter into agreement for commuta- 

tion of services. 

The word “ holder” in s. 15, Bom. Hereditary 
Offices Act whether it be necessarily restricted to 
an owner or not cannot, at any rate, Mean anyone 
who happeos to be in possession of the property. 
‘Fhe widow of a deceased wasendar whose name 
has been entered as representative watander is not 
a holder of the watan within the meaning of 8. 19, 
and she is not, therefore, competent to enter into 
an agreement for commutation of services under that 
section. GOVERNMENT OF KoMBAY y. GANPAT MANOHAR 
KULKARNI. Bom. 324 
Bombay Khotl Settlement Act (| of 1880), ss. 6, 

8, 10—Transfer of khoti landa by permanent 

tenant without consent of khot— Status of trans. 

ferees—Whether they canredeem mortgage of such 

` Lunds under s. 91, T'ransfer of Property Act IV 

Of 1882), though not in actual possession. 

A tenant on sufferance or a tenant holding over 
is a mere trespasser. But where a tenant- has a 
right to be ın possession of the land- until the 
tenancy is determined by a proper and suficient 
notice to quit, he must be deemed to have some 
interest in the land itself. 

Where a permane nt tenant of a kot? land trans- 
fers lands without the consent of the khot, the 
transferees are ab least ordinary tenants of the 
land entitled to be in possession of them until 
evicted by the Ahois in exercise of the right con- 
ferred upon them by s. lu, pom. Khoti Settlement 
Act. Such tenants, though not in the actual pos- 
session of the lands, are’ entitled to redeem tne 
mortgage of such lands under s8. Yl, T. P. Act, us, 


they as the ordinary tenants of the khow lands, 
have some interest at least in those lands and 
cannot be regarded as mere trespassers. GAFUR 


v. SAKHARAM TANSHET NARKAB Bom. 643 
Bombay Lana Revenue Code (Act V 0f 1879), 

8.83 —Onus to prove right to enhance rent. 

Under the provisions of s, 83, Bom. Land 
Revenue VCode, the right to enhance rent vests in 
the landlord “if he have the same either by virtue 
of agreement, usage, or otherwise.’ Those words 
cast the burden primarily on the landlord to 
establish the right which he claims. SUBYAJIRAO 
GANPATRAO NAIK NIMBALKAR V, SHIVAKACHARU K.UMBHAR 

Bom. 449 
S.83—Term “usage,” meaning of, explarned 

—Words “or otherwise” in saving clause are not 

ejusdem generis with words “agreement or usage” 

—Landlord can prove current usage or prevailing 

rate—Proper stanuard of rate to apply under 5. öö. 

The term “usage” ins 63, Bom. Land kKevenue 
Oode, might imply practice prevailing in a lucaliy 
or business under uniform or commyn circumstances 
aod conditions. It is generally qualitied by 
antiquity, as a.practice long continued or shown to 
have existed ‘mmemorially, it is, therefore, rea- 
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sonable to expect that evidence of usage should be 
in relation to circumstances which are similar or 
common prevailing for a longtime as opposed to 
current practice, 

The words in a statuteare prima facieto be 
taken in theirusual sense unless the reasonable 
Interpretation of the statute requires them to be 
used in a sense limited to things ejusdem generis 
with those which have been specifically mentioned 
before. That is not the case in the interpretation of 
saving clause to s. 83, Bom. Land Revenue Vode, 
and consequently the doctrine of ejusdem generis 
has no application in the interpretation of the saving 
clause to s. 83. The words “or otherwise” in the 
giving clause of s. 83, are not ejusdem generis with 
the words “agreement or usage”. It is permissible, 
even upon the application ofthe rule of ejusdem 
generis, for the landlord to prova current usage or 
prevailing rate and the provisions of s. 83, will- 
not, exempt the tenant from yielding to the demand 
if itis just and reasonable having regard to the- 
prevailing rates. The proper standard to apply 
under se 43 would be the prevailing rates in the 
locality, particularly the rates which the landlord 
has levied for similar class of land let out for similar 
purposes. Profits obtained by a tenant is nota 
factor upon which a just and reasonable rate of ren- 
can be based. ISURYAJIBAO GanpatRao NAIK NIMBAL 
KAR V., SulvaKA OQuarv KAMBHAR Bom. 445- 

s. 133—Sanad granted under s. 133, whe- ` 
ther document of tttle—Person claiming posses- 
sion agatnst person who t8- granted: sanad, it must 
get: sanad set aside before obtaining order- for 
possession from Civil Court—Art. 14, Limitation 

Act (IX of 1908), whether bar to-such suit, 

A. sanad granted under s. 133, Bom. Land 
Revenue Code, is not strictly speaking in the nature 
of a document of title between litigating parties, 
It isa document affecting rights only between the 
Crown and the person to whom it: is granted. The 
object of an inquiry under the Land Kevenue Code 
is to determine the right of Govt. to revenue, and 
for. that purpose to survey the land and to deter- 
mine who isthe holder and, therefore, liable to 
assessment. But an order made underthe Land 
Revenue Code is not intended to operate, and does 
not operate, finally as a determination of title be- 
tween subjects of Govt. No doubt an order made 
under the Land Revenue Uode is prima facie evi- 
dence of title, but it is not conclusive and may be 
overridden as other evidence may be overridden, 
lt is not essential for a person claiming posses. 
sion against: other person who has been granted a 
sanad under:s. 133, to obtain an order setting aside 
that sanad ‘before he can obtain an order for recovery 
of possession froma Oivil Oourt, and Art, 14, Lim, 
Act, would not be any bar tothe suit, 

A- question of limitation even though not raised in 
the lower Uourt can be raised inappeal, NARBHERAMJI 
GYANIRAMJI RaMSNE.I v, VIVBKRAMJI BHAGATRAMJI 
KAMSNEHI Bom. 164 
Bombay Local Boards Act VI of 1923), 5.136 

--Ojjicer of Board delivering false .btii—Prosecu- 

tion under 8. 420, Penal Code (Act XLV of 1560) 

— Protection of s. 136; if can be claimed. 

An otlicer of the Board delivering a false bill 
deliberately 15 not acting or purporting to act in 
pursuance of the Act. Lt, therefore, he is prosecuted 
under s. 420, I, P.O, he is not protected by s. 136, 
bombay Local Boards Act. R. K. NAIK v, EMPEROR 

l é Bom. 133 
S. 130— Protection clauses in Act, propriety. 
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The protection clauses which are so commonly 
inserted in Acts conferring powers on public 
authorities or their officers arenever intended to pro- 
tect a dishonest rascal from the consequences of his 
rascality. They are only intended to protect people 
who from excess of zeal or negligence or other cause 
exceed their powers. R. K. NAIK v. EMPEROR 

Bom. 133 
Bombay Municipal Boroughs Act. (XVIII of 

1925), 88. 73 2), 3— Words "` kept for use within 

the borough,” in s. 73 (2), meaning of—Venhrcle 
used both in Presidency and within borough—Whe- 

ther can be subject to tax both under Bombay 

Municipal Boroughs Act and Bombay Motor 

Vehicles Taz Act. f 
“The words “kept for use within the borough ” 
in s.73 (2) mean kept for normal use within the 
borough and no doubt where a vehicle is kept for 
norma! use outside the borough, an occasional user 
within the borough could be rejected on the princi- 
pal of de minimis non curat lex. User need not 
be “main user” in order to fall within the 
section. 

‘The tax under the Bom. Municipal Boroughs Act 
is a tax levied by a Municipality on vehicles kept 
for use within the borough, and the tax under 
the Bom, Motor Vehicles Tax Act is a tax levied 
by the Prov. Govt, on vehicles used inthe Presi- 
dency. A vehicle which is both used in the Presi- 
dency and is also used within the borough may be 
the subject of taxation by two taxing bodies, 
OnUNILAL JHTHALAL V. AHMEDABAD BORrGUGH MUNIOI- 
PALITY ane: Bom. 518 

= 8. 110 (2) (b) (| —Bapressions “taz on build- 

ings or lands” and “tax in form of rateon build- 

ings or lands”, whether have different meaning — 

Interpretation of Statutes—T'wo different axpres- 

sions in Act. : 

‘Prima facie, when two different expressions are 
used in an Act of Parliament, the Court ought to 
assume that they are intended to bear distinct mean- 
ings, but, on the other hand, it may appear from the 
context that two expressions are used interchangeably, 
and are not intended to havea different meaning, 

In the Bom. Municipal Boroughs Act, the expres- 
sions “a tax imposed in the form of a rate on build- 
ings or lands” and “a taxon buildings or land” do 
not have a different meaning; the expression “a rate on 
buildings or lands” in s. 110 (2)(0)(2) includes a tax 
in the form of a rate on buildings or lands, and in 
consequence an appeal to the Magistrate is not com- 
petent, where an application is not made within the 
time specified by 8. 410 (2) (b)(i). Borouau MUNIOI- 
PALITY, AHMEDABAD 9. AHMEDABAD MANUFACTURING AND 
OaLico PRINTING Vo., LTD. Bom. 456 
——— 5, 111. SEs Civil Procedure Code, 1908, 

a, 149 _ 456 
Bombay Prevention of Gambling Act (IV of 

1887). 8. 3. Sze Bombay Prevention of Gambling 

Act, 1981, 8.14. 0. . . 242 
praa $. 3—Passage if, can be common gaming 

house, , : | 

A passagemay bea place within the meaning of 
the bom, Prevention of Gambling Act. A passage may 
also no doubt bea common gaming house if it other- 
wise satisties the definition of such a place. 
KRISHNAJI MADHUSUDAN V. EMPEROR Bom. 242 
ss. 3, 4 (a)—Word “using” in s. 3 and word 

“having the use of" in 3. 4 (a), meaning of. l 

‘according to the ejusdem generis rule of construc- 
tion, the word “using” in s, 3 should connote some 
sort of right or some sort of possession, ‘I'he words 

° | 4 
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“having theuse of’ in s. 4 (a) imply something 
more than mere using even though the use may be 
habitual. | KRISHNAJI MADBUSUDAN v. EMPEROR. 
Bom, 242 
S. 4-—Instrument of gaming not introduced 
by bogus punter-—Value of, as corroboration of 
punter's evidence. _ 

Ifinetruments of gaming are found, which are nob 
introduced by the bogus punter himself like marked 
coins, that is very good independent corroboration of 
the punter's evidence that the marked coin was also 
an instrument of gaming. KRISHNAJI MADHUSUDAN 9 
EMPEROR Bom. 242 
——— 88. 4, 4 (a), 5—Marked coin, when instru- 

ment of gaming. l 

A marked coin may no doubt be an instrument of 
guming. It becomes an instrument of gaming if 
it has infact been used as a means of gaming. 
KRISHNAJI MADHUSUDAN 0. EMPEROR Bom 242 
~-$.4 (a)—Mere trespasser, if can be convictea 

under 3. 4 (a). 

The words “having the use of” in s. 4 (a). 
Eom. Prevention of Gambling Act must, be read 
ejusdem generis with the previous words “ owner or 
occupier” and mean “a person having the right 
to the use of * under some title, e. g.„ a license 
which is less than ownership or right of occupa- 
tion, The whole of s. 4 is directed against those 
who enable premises to be used as a Common gaming 
house. Therefore, in the absence of evidence from 
which it can be held that the accused had got any 
thing in the nature of a license to use the place as 
a common gaming house from a person entitled to 
give such license, he cannot be convicted under 
S, 4 (a). QULAM HUSAIN RAWJI v. EMPEROR 

l X Bom. 148 
—— $8. 7,5—Presumptions under 3. 7—Onus to 

‘prove that place was not common gaming house is 

on accused—Onus not discharged—Convictton under 

s. 5 ts justified. 

The presumptions under s. 7 which arise from the 
finding of instruments of gaming in a place, are 
that the place was used asa common gaming house 
and that the pereons found theie were there for 
the purpose of gaming; so, where the Orown has 
proved the finding of instruments ‘of gaming, and 
the presence of the accused in the place, the bur- 
den is thrown upon the accused to show that ' the 
place was not a common gaming house. Where the 
accused has not discharged this burden, his convic- 
tion under s.5 is justified. GUuLAM HussHIn RAWJI v, 
EMPEROR l ‘Bom. 148 
—- $. F—Presumption under s. 7 — When 

rebutted. i l 

There may perhaps be a casus omissus under the 
Act, viz., where the place in which gaming is carried 
on is neither a public place, because the public have 
not accesstoitnor a common gaming house within 
the definition because there is no person who can be 
described as an Owner, occupier or person using or 
having the use of the plave for whose benefit the 
gaming is carried on. Under œ. 7 of the Act a pre- 
sumption arises when instruments of gaming are 
found ina place that it isa common gaming house. 
But if the circumstances show that the only person 
who can make a profit from the gaming is not the 
owner, occupier or person using or having the use of 
the game within the meaning of ss. 3 and 4 of the Act, 
thé presumption must be rebutted and no conviction 
would be possible either under s.4ors. 5. KHISYNAJI 
MADHUSUDAN v. HMPBROR’ a Bom. 242 
S, 8— Money found on persons of those gaming 
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and present incommon gaming house, when can be 

Sorferted. 

Section P, Bom. Prevention of Gambling Act does 
not provide for the forfeiture of money found on 
.the persons of those in the common gaming house; 
‘and it would appear that money found on the per- 
Bons of those gaming or present in the common 
gaming house and soon can be forfeited only as 
instruments of gaming within the definition of s, 3, 
That definition is wide because it covers any 
article used or intended to be used as the subject or 

. means of gaming or proceeds of gaming, so that 
any money or currency notes used or intended to 
be used as a means of gaming or the proceeds of gam- 
ing found on the person of one present in the common 
gaming house for the purpose of gaming and soon, can 
. be forfeited, but the prosecution must, of course, show 
that any particular money to be forfeited asa means 
of gaming falls within the definition of “ instru- 
ments of gaming” in s. 3. DOONGERSI AWOHAR v. 
EMPEROR Sind 883 

ss. 12, 3—There may be offence under s. 12 
when passage is place accessible to public. 

Obiter.—In cases where the passage is a place to 
which the publichave access or are permitted to have 
„access, theremight be an offence unders. 12 of the 
Act. KRrISANAJI MADHUSUDAN v. Emperor Bom. 242 
Burmese Buddhist Law—Marriage. See Divorce 

Act, 1869, (Burma), s. 7 775 

; Marriage — Atetp2 property — Change in 

. cCharacter—Wife bringing such property to her 

marriage changing original character—Whether 

becomes lettetpwa property--Husband's interest 

© therein, 
_ So long as the corpus of payin or atetpa property 
is unchanged, it will always remain payin or atetpa, 
and the point for consideration, in any case in which 
this question as to a change in the nature of prop- 
erty hasto be decided, must be a question of fact, 
as to whether there has been a changein the corpus 

„of the property, 

Atetpa property originally brought by wife to 
„her marriage changed its original character by being 
, entirely rebuilt during coverture: 

` Held, that the property became lettetpwa property 
of the marriage and the husband had half interest 
equally with the wife in such property. Mauna Ba U 
v, Ma Suwun Hour Rang, 286 
C. P. Debt Goneillation Act Ul of 1933), s. 23— 

Surety—Liabiiity of, if separate from principal— 

9. 22, tf extends time against surety. 

The liability of the surety and the liability of the 
Principal debtor are separate liabilities although 
arising out of the same transaction. Where there- 
fore the debtor has applied to the Debt Oonciliation 
Board, the debt of the surety is nota matter before 

_the Board ands, 23 of the O. P. Debt Conciliation 
Act will not extend time as against the surety. 
-KEsHEORAO 9, LAXMAN < Nag. 263 
C. P. Land Revenue Act (ll of 1917), 8. 203— 

Transfer—Mortgage of house in abadi site without 

malguzar's permission, whether transfer within 

meaning of s. 203. 
a A mortgage is undoubtedly a transfer. The term 

transfer" cannot be limited to a conveyance of 
all the transferor’s interest in the property and in- 
cludes such limited form of conveyance as a mort- 
gage, A transter under s, 203 of the O.P. Land 
Revenue Act dues not connote only a transfer in- 

volving acomplete conveyance of all rights. A 

l transfer of a house in the abadi site without the 
maiguzars permission by means of a mortgage is, 
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therefore, as repugnant to the Land Revenus Act as 
is a transfer by means of a sale. OHHATARSING SHER- 
SING Vv. HAMERSING ABYESING: Nag. 250 
C. P. Tenancy Act (| of 1920)—Determination of 

rights of landlord and tenant under C. P. Tenancy 

Act—Notions derived from English Law of land- 

lord and tenant and other Indian law must be 

set aside, 

In dealing with the rights of landlorde and ten- 
ants under O, P. Ten. Act notions derived from the 
English Law of landlord and tenant, and indeed from 
that of the ordinary Indian law as well, must be 
placed completely on one side. The Ten. Act creates 


.8pecial tenures which are unknown to the ordinary 


law. It prescribes in detail the rights, remedies 
and liabilities of the various persons and subjects 
with which it deals. It creates a status of a 
very. special and peculiar kind. Therefore, unless 
one follows closely the spirit and the provisions of 
the Act and excludes from consideration precon- 
celved notions gathered from other laws, one will be 
landed in fallacies and contradictions andwill be 
trapped into giving a false interpretation to the mean- 
ing and intent of the Legislature, PUNJABAM JAGOBA 
TRBLI v. Ramu CHINTOO GOND Nag. 731F B 
Person m line of occupancy tenant's heirs 
acquiring tenancy by adverse possession—If can 
be ejected by landlord, 

A landlord is not entitled to eject a person who 
claims to have acquired occupancy tenancy by adverse 
possession against the admitted tenant when such 
person is in the line of the tenant’s heirs, Punua- 
RAM JAGOBA TELI v, Ramu OnINTOO Gonp 

Nag. 731F 8 
———- $8. 12,13, 14— Word ‘transfer’ in es. 12,13 
and l4, scope—If covers tranafer by prescription 

—Word ‘transfer’ in 8. 12 when read with sub- 

8, 4 is limited to transfers specified in Transfer 

of Property Act (IV of 1882). 

The T., P. Act.does not strike at all transfers, 
but only at certain specified types of transfer. The 
word “ transfer” m ass. 12, 13 and 14 of the Q. P, 
Ten. Act 18 not confined to the narrow types of 
“transfer” with which the T. P, Act deals, it 
covers a transfer by prescription. Hence it follows 
that the “ transfer?" by prescription is good under 
8. 12 (1) when the person prescribing is the heir 
presumptive within the meaning of s. ll. 

Per Niyogi, J.—The word “transfer” used in 
s. 12, C. P. Ten. Act though has a wider meaning 
that word when read with sub-s, 4 of that section 
becomes limited to the transfeis specified in the 
T. P, Act. if there is an instrument of trans- 
fer, the remedy of the landlord must lie under 
8. 13, notwithstanding that the registration being 
void, there is no transfer of title. That the land. 
bound to apply 
Within one year as provided inthe Second Schedule 
of the Ten, Act) computed from the first day of 
the agricultural year next after the transfer of 
possession. If there is a transfer deed, the matter 
is simple and the Kevenue Oourt can decide it 
summarily. If there ig no transfer deed, the land. 
lord may seek his remedy in Oivil Court. PUNJARAM 
JAGOBA TELI v., KAMA OnINTOO GOND Nag. 731F B 

S. 35—Trespasser becoming transferee by 
prescripiton—His posttion—Hemedy of landlord 
to eject him—Land lejt vacunt—Lanatord if can 
re-enter— Determination of tenancy, remedy jor. 

Obiter per Bose, J.— lE the land is left vacant, 
the landlord can re-enter but only at his own 
risk, unless he takes ¿steps to determine the tenancy, 
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His right will of course avail him against all the 
world but not as against the tenant whose tenure 
has not been determined. His true remedy is to 
pioceed under e. 30 if there has been abandonment, 
If not, to sue for his rent, and in the event of its 
not being paid, to proceed to determine the tenancy 
in execution. PUNJARAM JAGOBA TELI v. RAMU CHINTOO 
GOND Nag. 731F B 
——— Seh, Il, Art.1—Afier expiry of time under 

Sch. II, Art. 1, right to tenancy ts extinguished 

— Ít passes to person prescribing for it. 

Per Bose and Niyogi, JJ.—Section 28 of the Lim. 
Act has been made expressly applicable to ten- 
ancies in the Central Provinces by s. 104, O. P. 
Ten. Act. It follows that in the case of tenancies 
in the Oentral Provinces the extinguishment spoken 
of in s. 28, Lim, Act occurs at the end of-the period 
specified in the Second Schedule to the Ten. Act 
and not at the end of the period prescribed by the 
Lim. Act. Hence assoon as the two (now three) 
years prescribed by Art. 1 to Sch. II, Ten. Act have 
elapsed from dispossession or exclusion of a tenant, 
his right tothe tenancy is extinguished and not 
merely barred, The tenancy itself 1s killed so far 
as the quondam tenant is concerned, but not alto- 
gether. It passee on to the next man, Theres is a 
‘transfer.’ The right passes to the person who 
prescribes for it. 

Obiter per Bose, J.—The moment the two years 
prescribed by Art. 1 to Sch. II elapses, then by 
reason of the special sense in which the word 
“ transfer " has been used in the Ten. Act, the 


trespasser becomes &“ transferee” within the mean- ` 


ing of s. 12 andthe landlord then has a quick and 
cheap remedy for getting possession under ss. 13 
and 14, unless the ‘‘ transferee’? is within the line 
of heirg contemplated by s. 11. Jf the landlord 
does not proceed under es, I3and li, then it has 
to be assumed, and the landlord will not be allowed 
to assert the contrary, that he has elected to accept 
the new man as his tenant. All that the person 
in possession can prescribe for during the con- 
tinuance of the tenancy isthe limited interest of 
the tenant. If he wishes to prescribe for the 
higher right, then ouster, that 38 to cay a -fresh 
assertion of a hostile title brought home to the 
knowledge of the landlord (for till thas is done the 
landlord is entitled to assume that only a lesser 
right is being claimed) made after the determina- 


tion of the tenancy will be necessary. In that 
event, of course, the landlord can sue in the ordi- 
nary way within 12 years from the date of such 


hostile assertion: normal forfeiture of the tenancy 
is then involved. PUNJARAM JAGoBA TELI v. KAMU 
OŁINTOoO GOND Nag. 731F B 
Calcutta High Court Rules (Civil), r. 234— 

Breach of—Hfiecot. bes Civil Procedure Oode, 1908, 

O, XXJ, r. 90 174 
Calcutta Munlcipal Act (HI of 1923),s. 371— 

Act of dumping refuse privileged under 8. 371— 

Other persons by consenting to it, tf liable for 

nuisance. 

Where dumping of refuse on private land is the 
act of the Corporation, and is privileged as coming 
within the protection afforded by s. 37), the other 
persons by consenting to the act, cannot be made 
liable for nuisance in law. CHANDRA SEKHAR 
MUKHERJEE t, CORPORATION OF CALODTTA Cal. 776 
$. 371—Defect regarding sanction to dump 
refuse, oniy wn form and not in substance— fffect. 

Where the Corporation has delegated powers under 
8, 371 tothe Chief Executive Officer andhe has 
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given an implied sanction or approval to thè 
scheme of dumping of refuse on certain land the 
defect so far as the sanction is concerned, is. in 
form not in substance; and no Court would on that 


ground alone stay the hands of the Oorporation. 
OsANDRA SEKsAR MUKHBRJEE v. CORPORATION OF 
CALCUTTA Cal. 776 


s. 371—Duty of Corporation in selecting 
site and method of doing its work—Decision of 
Corporation not mala fide—-Interference by Court. 
Section 371, doesnot merely give a permissive 

right to the Oorporation todo certain things; it- 
enjoins the performance of certain obligatory duties. 
It cannot be said, therefore, that as there is no 
element of compulsion nor an intention to interfere 
with private rights the powers must be exercised 
without creating a nuisance. As this is an obliga- 
tory duty, it must be performed, but both in the 
selection of the site as well as in the method of 
doing its work, the Corporation is bound to ses 
that the least practicable nuisance is created. The 
intention was that the powers should be exercised, 
if possible, without committing any nuisance, but, 
if that was not possible, steps should be taken to 
see that the least practicable nuisance was created. 
The Corporation, has got to approach the question 
from this standpoint, and if after considering these 
matters, it comes to a particular decision asto the 
site for disposal of its rubbish the decision in the 
absence of any mala fides on its part should not be 
interfered with by Civil Courts. HANDRA SEKHAR 
MUKHERJEE V. CORPORATION OF CALCUTTA Cal. 776 
ss, 371, 371 (1)— Dumping of refuse on any 
private land with consent of owner—“ Public,” 
meaning of. l 
Under s. 371, Oal. Municipal Act, it is not neces- 
sary that the place of dumping must be the proper- 
ty of the Corporation itself, The Oorporation may 
hold the land in some other inferior right, or it 
might dump the refuse on any private land with 
the consent of its owner, whose lease and license 
would legalize what otherwise would be an act of 
trespass. The word “public” occurring before 
“receptacle °? in's. 371 only means that the recep- 
tacle must be one which can be availed of or used 
by the public in general. It is in that sense that 
the word ‘public’ has been used. The depots or 
places need not necessarily be public in this sense. 
So far as depots are concerned, there is no specific 
provision inthe Act that they should be open to the 
public. Places of temporary deposit may be. both 
private and public as indicated in s. 3/2 but as 
regards final disposal of refuse matters, the thing 
is entirely under the control of the Oorporation 
officers as laid down ins. 374 and the public have 
absolutely nothing to do With it. OHANDRA SEKHAR 
MUK:cERJER py. CORPORATION OF OALCUTTA Cal. 776 


— s. 535—S. 535, applicabdility—Jurisdte- 
tion of Civil Court to grant injunction sn proper 
case. 

Per Mukherjea, J.—Section 535, is not intended to be 
applicable toa case where the complaint was against 
the Corporation itself. Even if it is held that 
s. 535 allows a proceeding against the Oorporation 
and the Magistrate can pass 8 suitable order for 
removing or abating the nuisance, the Oivil Court 
is not in any way prevented from granting m- 
junction in a proper case of actual or apprehended 
nuisance under s. 56 (i), Specifie Relief Act. In 
order to attract the operation of s. 56 (i) the alter- 
native remedy must be certain and equally effica- 
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cious. The redress if any provided forby s. 535 
does not fulfil either of these conditions. 


Per Roxburgh, J.—Section 535 would certainly cover. 


cases of nuisance not attributable to the act or 
neglect of any particular private individual. The 
definition of ‘nuisance’ in s. 3 (47) is wide. The 
section clearly gives power tothe Magistrate on a 
complaint by a resident or owner of property to 
direct the Corporation itself to take such measures 
as to such Magistrate may seem practicable and 
reasonable for preventing, abeting, diminishing or 
remedying such nuisance, CHANDRA SEKHAR 
-MUKHERJEE v. CORPORATION oF OaLcurta Cal, 776 
Cattle Trespass Act (| of 1871), S. 24. BER 

Oriminal trial—Revision 182 
- S, 24—OConviction under—Clear finding of 

damage by cattle essential. 

A clear finding of damage done by the trespassing 
cattle is essential to a conviction under s. 24 of the 
Oattle Trespass Act. ŪHOKAT AbIR Vv, Suess SINGH 

l Pat. 182 





-Charge—Creation—Essentials. 

No particular form of words is necessary to 

create a charge; all that is required is that there 

-must be a clear intention to make the landa secu- 

rity for payment of money. Buona Nata RKanergr 

V. SABBAMANGOLA DEBI Cal. 843 

— Property subject to recurring charge sold 
in execution of decree for arrears payable in 
respect of sum charged—Liability in respect of 
future payments, if extinguished—Auction-pur- 
chaser, 1f geta property subject to charge. 

A charge is not exactly identical with a mortgage, 
and although a similar remedy is available, a suit for 
the enforcement of a charge is not necessarily the same 
as a suit for sale onthe basis ofa mortgage deed. 
The principle that at a mortgage sale the auction-pur- 
chaser takes the security free of the mortgage may 
apply inthe case of a single charge because, by 
reason of the sale,all dueson the charge would 
usually be liquidated either by the sale proceeds or 
by mesnsof a personal decree under O., XXXIV, r. 6, 
Oivil P.O. In the case of a recurring charge how- 

,ever even although the charged property might be 
sold in execution of a decree for arrears payable in 
respect of the sum charged, the liability in respect 
offuture payments would ordinarily remain after 
the sale and would not be extinguished by the sale 
of the charged property in satisfaction of a decree for 
arrears which might have already accrued. In such 
a case the charge will not be extinguished by the 
sale and, asa chargeis attached to the property 
. charged, the auction-purchaser would ordinarily get 
the purchased property subject to the charge. 
JNANENDRA Natu Roy v. SasHr MUKHI Desya 

Cal. 833 
Chota Nagpur Tenancy ‘Act (VI of 1908), 

s. 219 (3)—Order passed on application to set aside 

sale~—Appeal, if lies. 

The terms of s, 215 (3), Chota Nag, Ten, 
Act, make it clear that ordera passedon applica- 
tions to set aside sales are within the section and 
hence, an appeal lies in sucha case, Pearar UDAI 
Nate Saan Deo 7, SuKHDEOPRasap IHAGAT Pat. 291 
Civi! Procedure Code (Act V of 1908), s. 2. 
Sze Civil Procedure Uode, 1908, s. 80 584 
8.2(3). SEE Execution 355 
-————— S. 2 (11), O. XXII, r. 4—Co-parcener in joint 
Hindu family possessing separate property—Law 
of succession—Sutt against such person in: his 
individual capactty—On his death his legal heirs 

_ can be brought on record as legal representatives. 
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There is no doubt’ that in a joint family the law 
of inheritance does not apply to the joint family 
property, and on the death of a co-parcener the 
property passes to the remaining co-parceners by 
right of survivorship, but evenin a joint family 
a co-parcener may be possessed of separate proper- 
ty which will be governed by the law of eucces- 
sion, Where a suit is brought against such co- 
parcener not as a member of the joint family, but 
in his individual capacity, his legal heirs can 
rightly be brought on record as his representatives 
after his death. Ram UGRBAH Osna v. GANESH SINGH 

All, 542 FB 
——— 8. 4—Provisions of Code are subject to 

Electrictty Act. 

The Electricity Act is 
the provisions under the Civil PB G., 
are subject to any condition regulating that pro- 
cedure by the provisions of the Electricity Act. 
RADHA KRISHNA-BENI PRAsAD v, KISHORE (HAND SHIVA 
OHARAN Lab Ali. 689 
———— 8. 9—Ofice — Corresponding duty— Right 

claimed held not to an office but, honour, and 

consequently not subject-matter of suit under s. 9. 

The conception of an office involves a correspond- 
ing obligation to perform the duties of the office. 

Where a person claimed a right in respect of a 
temple to lead the horse on a particular festival 
day whenever that festival is performed, but there 
is no compellable duty on his part to do this and 
the provision is accordingly made that if he does 
not bring a horse or ifhe refuses to lead it, the 
temple authorities might make other arrangements 
to bring a horse or to have it led; the right that 
is claimed by him isnot to an office but to an 
honour and consequently cannot be made the subject- 
matter ofa suit under s, 9, Oivil P, O. Ramaswaur 
GoUNDAN v. LAKSHMANA REDDI Mad. 437 

S. 11. SzE Res judicata 98 
S. 11—In determining competency what has 
to be regarded is competency of original Courts. 

Section 1], Civil P. O., operates to exclude the juris- 
diction of a Court to try a subsequent suit only if the 
first suit was tried by a Court which was competent 
to try the second or subsequent suit. The competence 
of a Court is to be determined irrespective of any pro- 
vision as to the right of appeal from the decisions of 
that Court, and the competence ofa Court andthe 
finality of a decision is not dependent upon whether 
an appeal wasor was notmade. AUourt may be 
competent and a decision final within the meaning of 
s., ìl evenif noappeal is made. It is the competing 
juriedictions of the original Courts which are to be 
regarded. BADALDAS JETAMAL FIRM v. GURDINOMAL 
NARUMAL FIRM Sind 533 
s. 11—Rule of resjudicata applies to ap- 

peals also. 

.. The rule of res judicata contained in s. ll ap- 
plies to appeals as wellas to trials in original 
Oourta. 

Where during the pendency of suit another suit 
between the same parties and relating to the same 
subject-matter is instıtuted in another Uourt and the 
decisionin the subsequent suit becomes final, no 
appeal having been tiled against it, an appeal from the 
decision of tha first suit is barred by res judicuta, 
BaDALDAS JET. MAL FIRM V. UURDINOMAD NARUMAL 
Fir Sind 533 


a special law and 





8. 11—Sutt, includes appeals. 
Obiter.—In s. 10, which is closely connected with 
s. 11, “suit?” must include appeals. The section 
refers to suits pending before His Majesty in 
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Council. BADALDAS “JETHMAL FIRM v. QURDINOMAL 

NARUMAL FIRM Sind 533 

— $8.11, O XXI, r. 2 (3)- Objection to execu- 
tion of decree on ground that it was satisfied by 
usufructof property—Objection dismissed and not 
pressed before High Court in appeal—Same objec- 
tion, held could not subsequently be raised—Objec- 
tion held, amounted to plea of adjustment and 
fell under O. XXI, r. 2 (3) and could not be re- 
cognized. 

A obtained a maintenance decree creating a charge 
on certain.property:and in execution of that decree, 
purchased the property but the sale was subsequently 
set aside and the property was then purchased by B 
in execution of money decree. A then sought to 
execute her decree by enforcing the charge on the 
property purchased by B. B objected among other 
grounds that the decree was satisfied by the usufruct 
. of the property during the interval of A's purchase 
. and setting aside of that sale This objection was 
dismissed on the ground that it came too late and it 
was not pressed by B when the case went before the 
High Court on other ground. After the record went 
back to the execution Court for continuing the execu- 
tion, B took the same objection : 

Held, that the objection was not maintainable as 
it was concluded by the previous decision of the High 
Oourt: 

Held, also that the objection was a plea which fell 
within the description in O. XXI, r. 2 (3), Civil P.O, 
of a payment or adjustment, which had not been 
certified or recorded in the manner provided in the 
rule, and no such payment or adjustment could be 
recognized by any Oourt executing tbe decree. 
Rapra KRISUNA v. BEORNI DEBI Pat.187 
— $, 24—Chamber Judge's power totransfer 

.case to his file. 

Under s. 24, Civil P. 0O., the Judge in Ohambers 
has full jurisdiction to transfer the : case under 
ss. 302 and 303, Succession Act, to his own Court 
at any stage and he can suo motu examine the 
accounts fled under s.317, so as to pass orders 








under cl. 4 of that section, G, L GuLATI v G. 
KEEVEsS-BROWN Lah. 39 
—-——-— $, 24—Number of suits tried analogously 


and governed by same judgment—Some appeals 

pending in High Court and others before District 

Judge—Onily one applicationto High Court for 

transfer of rest of appeals toit for analogous trial, 

af sufficient. 

A person filed 15 suits against his co-proprietors 
and they were tried analogously and were governed 
by the same judgment, The suits were dismissed 
and two appeals were filed in the High Court and 
thirteen in the Court of the District Judge. An 
application was made tothe High Court for transfer 
of the thirteen appeals pending in the Court of the 
District Judge to High Oourt and for analogous trial 
of the same with the two first appeals pending in the 
High Court. It was contended that thirteen applica- 
tions for transfer must be made and thirteen vakalat- 
namas must also be put in: 

Held, that the application for transfer must be 
considered not an independent application for trans- 
for but as an application made inthe firet appeals 
pending in the High Court. The vakalainame filed 
by the Counsel authorized him to move the applica- 
tion which must be regarded as one application with 
thirteen prayers, Kamata RANJAN Ray v. ABHOY 
OHARAN PAUL Cal, 641 
———.. $. 24—Senior Subordinate Judge empowered 

‘by notification under. s. 39 (3), Punjab Courts Act 
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(VI of 1918)to hear appeals lying to District 
Judge—District Judge, if can transfer appeal pend- 
ing before such Judge to himself. 

The provisions in s. 39 (3), Punjab Ovurts Act that- 
the Senior Subordinate Judge who has been by 
notification empowered to hear appeals of a certain 
class shall be deemed,to be a District Court for the 
purposes of all appeals so preferred, can only mean - 
that the Subordinate Judge so invested with ap- 
pellate powers can dispose of appeals which but for 
the notification would lie to the District Judge only 
and does not affect the status of either Oourt or the 
relationship inter se of-a District Judge and a Sub- 
ordinate Judgein the same district. A Subordinate 
Court even when by delegation it is performing some 
of the functions of a superior Court still remains 
subordinate to the District Court and tothe High 
Oourt. ' ; 

Consequently, the District Judge is empowered to 
transfer the appeal from the Oourt of the Senior Sub- 
ordinate Judge to his own Court, if sufficient grounds 
for transfer are made out before him. Manowar Lau 
9, PUNJAB AND SIND BANK, LTD., GuJRANWALA ; 
Lah. 139 
———— 88. 34 (2), 152—Decree following judg- 

ment and silent with respect to payment of further 

interest from date of decree—Omission accidental 

—-Whether can be rectified. 

When a decree is silent with respect to the 
payment of further interest from the date of the 
decree to the date of payment and the decree 
follows the judgment, the Court must be deemed to 


. have refused it. Consequently, even ifthe decree- 


holder ought to have had further interest granted 
to him and this was accidently overlooked, tlie 
Court cannot in face of s. 34 (2) rectify-the omis- 
sion, THIRUGNANAVALLI AMMAL v. P, VENUGOPALA 
PILLAI Mad. 468 
s. 38,0. XXI, r. 10—Power of Court 
passing decree to execute it when decree has 
been transferred to another Court for execution and 
copy of decree with certificate of satisfaction has 
not been returned: to it. 

There is nothing either in s. 38 or r. 10 of O. XXI, 
Civil P.O, to prevent the Oourt, which passed the 
decree, executing the decree, though it has trans- 
ferred itto another Court for execution and the 
copy of the decree with a certificate of satisfaction 
has not been returned to it. SUNDERDAS BaLOHAND 








v, KALLIANDAS SITALDAS Sind 365 
— 8.47. 
Sze Oivil Procedure Code, 1908, s. 151 70 


Sre Civil Procedure Oode, 1908, O. XXI, r.84 152 
See Madras Agriculturists’ Relief Act, 1938, 8. A 5 
, 4 

See Res judicata 215 
S. 47—Objection to sale of property made 

by judgment-debtor or his legal representative on 
independent title—Distinciton between money decree 
and mortgage decree—In mortgage decree, objection 
as regards mortgage property, whether can be 
entertained by executing Court under s.47—If must 
be made in separate sutt, A 
There is a clear distinction between- a money 
decrea and a mortgage decree, even in cases where 
the legal representative of the judgment-debtor 
raises an objection which was not open to the judg- 
ment-debtor but which is based on an independent 
title of the legal representative. In the case of 
money decree, it is for the executing Court to deter- 
mine how the decretal amount is to be récovered 
from the judgment-debtor and which property, if any 
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has to be sold in execution of the decree, In the 
‘case of mortgage decrees the method of recovery is 
determined by the trial Court, and forms a part 
and parce! of the decree itself. Any claim by the 
judgment-debtor or his legal representative that cer- 
tain property is not liable to sale in execution of 
the mortgage decree is a claim challenging the 
validity of the decree and such a claim cannot be 
entertained by the executing Court under s. 47, Oivil 
P. ©. Even ifthe objection of the legal representa- 
tive of the judgment-debtor, claiming exemption 
from sale with respect to a certain property, is 
based on his own independent title, such a claim 
must be put forward by means of a separate suit 
and is not entertainable by the executing Court. 
Lioyps BANK, LTD., LAHORE v-Reamat Bist Lah. 168 
——_—— S$, 47—Order as to whether sale is to be held 

by Court itself or by Collector falls under s. 47. 

It is true that administrative directions relating 
to proclamation and other matters necessary for 
the carrying out of the sale cannot be regarded as 
orders falling under s. 47, Civil P. O., but an order 
as to whether thesale is to be held by the Oourt 
itself or by the Collector is a judicial order relat- 
ing to the execution ofthe decree, and as such, it 
falls under s. 47. It has to be passed after a 
consideration of the question whether any of 
the judgment-debtors was an agriculturist at the 
date of the order of sale, and when a notice is 
given to the judgment-debtor under O. XXI, r. 66, 
for the settlement of the terms of the proclamation, 
it ig his duty to put forward his contention that he 
was an agriculturist on the date of the order of 
gale and, therefore, instead of issuing a proclama- 
tion, the Court should transfer the proceedings to 


the Collector. If he fails to raise such a conten- 
tion at that time, and the Court passes an order 


that the sale should be held by itself, then that 
order is a judicial order which is binding on the 
judgment-debtor. If the judgment-debtor appears 
and contends that he was an agriculturist at the 
date of the order for sale and the Court holds that 
he was not and proceeds tohold the sale itself, then 
it would beopen to the judgment-debtor to appeal 
from that order. The same result would follow if 
he does not appear in reply to the notice issued to 
him and allows an es parte order to be passed, 
against him. MAHADEO SUNDER MEHTA Vv. KHANDERAO 
SITARAM TIPNIS Bom. 61 
S. 47 —“Representatives" in s. 47, tnclude 
personson whom an interest has devolved by 
assignment, transfer or otherwise. 

The expreseion “representativcs” in 8, 47,Civil P. 0. 
isnot limited to the legal representatives of a 
deceased person but includes persons on whom an 
interest has devolved by assignment, transfer or 
otherwise. AJoDBEYA LAL MawasetH v. BRIJ KISHORE 
Dass Pat. 786 

8.47—Suits by plaintiff and defendant 
against each other—Consent decrees for equal 
amount passed—Parties agreeing to set-off amounts 
and not to execute decrees— Defendant executing 
decree and recovering amount due, in breach of 
agreement—Plaintiff’s suit for damages, tf barred 

by s. 47. 

The plaintif instituted a suit against the defen- 
dant for arrears of rent due tohim. The defendant 
instituted a suit in the same Court for the recovery 
of an amount due on a promissory note executed by 
the plaintiff in favour of the defendant. In both the 
suits consent decrees were passed for equal amounts. 
They were the result of an arrangement, come to 
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between the parties. It was also agreed between the 
parties that the amounts should be set-off against 
each other and that no execution proceedings should 
be taken. In accordance with the arrangement, the 
plaintiff did not execute his decree but the defen- 
dant filed an application for execution of his decree 
and realized the full amount due thereunder from the 
plaintiff, The plaintiff thereupon filed a suit for 
damages: 

Held, that the moment the decrees were obtained by 
each, they operated as payment of the decrees obtain- 
ed by each against the other and there was an obliga- 
tion to enter up satisfaction. Therefore, on the 
passing of the decrees there must be deemed to have 
been a payment made by the plaintiff to the defen- 
dant in respect of the decree with the consequent 
duty to certify the said payment and enter up 
satisfaction of the decree. Whether the obligation 
was viewed as an implied promise or one arising 
under the provisions of O. XXT, r. 2, Civil P, Cc. 
there was a breach of that obligation on which a 
sait for damages would lie and s. 47, Civil P. O 
would be no bar to the plaintiff's claim. Joura 
Mapuava BAHU v. TELLI SATRUGHANA Sanu Mad. 606 
—_—— 8.47—Suit for declaration of title to eight 

annas share in property compromtsed—According 

to compromise plaintiff acknowledging full owner- 
ship of defendant but defendant to execute lease 
in favour of plaintiff in respect of eight annag 
share—Failure to execute lease—-Suit for tts specific 
. performance, if barred, : 

Plaintiff brought asuit for declaration of his 
title to the extent of eight annasshare in the estate 
in dispute. That suit culminated in a compromise 
and according to one of the terms of the compromise 
defendant was declared to be the sixteen annas owner 
of the property but he was to grant a mourashi lease 
in respect of the eight annas share of the same to 
the plaintiff. On failure of the defendant to execute 
the lease the plaintiff brought a suit for specific per- 
formance of the contract : 

Held, that the plaintiff's acknowledgment of the 
defendants’ full title to the property was conditional 
on defendant executing a deed of lease in favour of 
the plaintif in respect of the same, The execution 
of the deed of Jease was therefore the consideration 
for and a condition attached to the declaration of 
defendant's right. It became an “integral part of 
the adjustment of the claim" in suit, and as such 
came within its scope. A suit therefore was barred 
under s. 47, Civil P. O, RABINDRA Natu Roy Oxov- 
DHURY v. DHIRENDRA Natu Roy UHOUOHBURY Cal. 673 

— $$. 47,48—Decree compromised — Juris- 
diction of executing Court to ascertain legal effect 

a putea 

e Oivil P. O., contains no general restricti 
of the parties’ liberty of contract with fea 
to their rights and obligations under the decree and 
if they do contract upon terms which have refer- 
ence to and affect the execution, discharge or 
satisfaction of the decree, the provisions of s. 47 
involve that questions relating to such terms may 
fall to be determined by the executing Court. It 
is the duty of the executing Court under gs, 47 
Civil P. ()., to ascertain the legal effect of the com- 
promise and to order accordingly. Barki Mar 
MURARI Lat y. KUNDAN Lan All, 614 

88.47,73—Order for rateable distribu- 
tion affecting alsojudgment-debtor—Whether falle 

n 3. rein f appealable. 

t is true that if the question of the rate ig- 
tribution is fought out between the ie FEA 
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then the order.for rateable distribution would not 
fall under s. 47, Civil P. O, and would not be 
appealable. But where the question involved affects 
not only the decree-holders inter se but it affects 
also the judgment-debtor, who contends that he had 
produced the money in Court for a specific purpose 
and must be handed overto the particular decree- 
holder the order forrateable distribution falls under 


s. 47 read with s. 73. It is, therefore, appealable, 
NINGAPPA NEEPLAPPA KATTI v. ADIVEPPA SHIVAPPA 
TUPPAD Bom. 372 


— —— 88.48, 47—Limitation under s, 42, if can 
be extended by compromising decree—Duty of eze- 
euting Court. 

- A fair and ordinary bargain for time in con- 

sideration of a reasonable rate of interest cannot 

be regarded as an attempt to give jurisdiction to 

a Oourt to amend or vary the decree. Such a 

bargain has its effect upon the parties’ right under 

the decree and the executing Oourt under s. 47 

has jurisdiction to ascertain its legal effect and to 

order accordingly. 

Where original decree had been converted by 
compromise into a decree for payment by instal- 
ments andthe decree-holder could not execute it 
until the judgment-debtor had defaulted: 

Held, that the decree-holder's application though 
after twelve years from the date of the original 
decree but within three yearsof the last payment 
by the judgment-debtor under the compromise was 
Within time. BaIkı Mat Murari LAL o. KUNDAN Lab 

All, 614 

- 88.48, 100 — Whether application is 

“fresh " within meaning of s. 48 is mixed question 

of law and fact—Second appeal ig competent— 

Previous execution application dismissed for 

default—Second application for same relief, whether 

in revival of previous one. 

The question whether the appicetion in question 
is a fresh application within the language of s. 48, 
Civil P. 0., is a mixed question of fact and law and 
a second appeal is competent. 

Where previous application for execution has been 
dismissed for. default on the part of the decree- 
holder a subsequent application cannot ba held to 
be for revival of the old application, merely be- 
cguse the relief prayed for is the same, Gopar Dass 
Vv. MUNIOIPAL COMMITTERE, HAFIZABAD Lah. 860 

s$. 60, O. XXI, r. 53—Suit for dissolution 
of partnership—Preliminary decree for accounts 

—Whether can be attached in execution of another 

deeree. ` 

When a right to sue merges in a decree, it can 
no longer be said to be subject to the prohibition 
against alienation attaching toa mere right to 
sue. Indeed, a preliminary decree may not be cap- 
able of immediate execution but nevertheless it 
creates some rights which must be regarded as 
property. 

Fence a preliminary decree for accounts in a 
suit for dissolution of partnership and accounts js 
attachable in execution of another decree. RATANSI 
Hirsi BHoJRAI v TRICUMJEE JIVANDAS Pat, 623 

8.68—Date on which status of judgment- 
debtor is to be considered is date of order for sale. 

Section 68, Civil P. O., and the rules made there- 
under require that when an order forsale is passed 
and the judgment-debtor is an agriculturist, the 
proceedings should be transferred to the Collector 
for execution of that order; in other words, the 
date at which the etatus of the judgment-debtor is 
to be considered is the date when the order for 
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sale ie passed. MAHADEO SUNDER MEATA y, KHANDERAO 


SITARAM TIPNIS Bom. 61 
——- 8. 73. 
Ser Civil Procedure Code, 1908, s. 47 372 
SEE Oivil Procedure Code, 1908, s. 145 583 





— 8, 73—Amount paid by judgment-debtor in 
Court for specific purpose—Whether assets held 
by Court liab'e tobe rateably distributed. l 
When the judgment-debtor pays the amount for a 

specific purpose, it cannot be regarded as assets held 

by the Court liable to rateable distribution. The reason 

is that the * assets " referred to in s 73, Civil P. 

C., areassetsheld in the process of execution. Where 

an amount is not realized bv any process in exe- 

cution, but is produced by the judgment-debt-zr for 
the specific -purpose of securing 8 postponement of 
the sale and it is clearly mentioned by him in his 
application that the amount should be paid ‘to the 
decree-holder in that darkhast, it is not open’ to 
the Court to turn round and allow the amount to 


be rateably distributed among all the decree- 
holders) Ninaappa NEELAPPA KATTI v. ADIVEPPA 
SHIVAPPA TUPPAD Bom. 372 


8.73—Only Court holding assets can order 
rateable distribution—It cannot on its own motion 
or at bidding of another Court transfer darkhast 
or suit unless order of transfer is duly passed by 
higher Court. 

It is only the Oourt which holds the assets that 
can order the rateable distribution. Court can- 
not, either of its own motion, or at the bidding 
of another Oourt, transfer the darkhast -or a suit 
pending before it, unless an order for transfer is 
duly passed either by the District Oourt or by the 
High Court. NINGAPPA NEELAPPA KATTI v. ADIVEPPA 
SHIVAPPA TUPPAD Bom, 372 
— 8.73 (1)—Crown’s priority — Crown and. 

private individual executing their decrees againat 

same judgment-debtor —S. 13 1) does not apply— 

Crown has priority—Held, order giving priority to 

Crown in respect of amount of court-fees due from 

judgment-debtor on failure of his pauper appeal, 

over decree-holder,was proper. . 

When the Crown and a private individual both exe- 
cute their decrees against the same judgment-debtor 
and seek to be satisfied out of tha same fund, the 
rules as to rateable distribution laid down ins. 73 
(1), Civil P. ©.,do not apply and the decree in 
favour of the Crown has priority. In such cases it 
is Rot necessary for the Orown or its representative to 
attach the fund before claiming payment. 

Held, that the order of the Court that the Crown 
had the prior right for the satisfaction of the amount 
of the court-fees due from the judgment-debtor on 
failure of his pauper appeal and directing payment 
to the Nazir out of the sale proceeds deposited in the 
Court in execution taken out by the decree-holder, 
was proper. Muni LAL v. DiwanOxnanp Lah. 590 
~s. 80. Sze Registration Act, 1908, a. y ne 








———— 8, 80—Object of s. 80. 

Section 80 was intended “to afford protection to 
officials against personal responsibility for official 
acts.’ Ifit is sought to make an officer personally 
liable for certain acts done or purporting to be done 
by him in his official capacity, it is essential before a 
suit is commenced that there should be a notice served 
upon him under s. 80, The object, of the notice is to 
givehim an opportunity to re-consider his position 
with regardto the claim and to make amends, or 
settle the claim if he is so advised, 

A Receiver appointed by the Court under O, XL, 
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r.l, has a legal position different from that of the 
Official Trustee or the Administrator-General. Un- 
like the Receiver, these officers have an estate in the 
properties which they hold by virtue of their office 
and consequently a suit in respect of the properties 
they hold, would be a suit against them in the legal 


sense, The same reasoning does not apply to a 
Receiver. BHUBAN Mouginr Desr v. Biray MOHAN 
Guosu Cal. 584 


——— 8, 80-—Suit for declaration of title to 
certain property—Receiver made co-defendant— 
Allegation against Receiver of colluston—Defence 
of both defendants itdentical—Case, if can be 
severed, 

It is quite true that if twoor mora causes of action 
are united in one suit, and with regard to one of 
them the suit fails for want of notice under s. 80, 
Civil P. O., there is no reason why the entire suit 
should be dismissed. Butif in a suit against & per- 
son for declaration of title to certain property the 
Receiver of that property is added as a party and there 
are definite allegations against him of collusion with 
that person in granting rent receipts, aud setting up a 
claim to possession inthe disputed property and the 
Receiver, moreover, does not take up a neutral attitude, 
and the defence of both the defendants in answer to 
the plaintifis’ claim is identically the same, it is not 
possible to sever one part of the case from the 
other, Bausan MoHINI DEBI v, TIRAS Monan Guosy 

Cal. 584 





regards declaration of title based on acts com- 

mitted by Recetver—Notice under s. 80. 

No estate vests in the Receiver by virtue of his ap- 
pointment.- He collects rents or profits, income or 


Capital on the title of the persons who are parties-to*” 


the suit, and he defends the suit because of tte powers 
given to him by the Court under O., XL, 1.1 (d). 
In cases where no relief is claimed egainst the 
Receiver personally, and the suit is really against the 
estate, which does not vest in the Receiver, but which 
is held by him under orders of the Court who made 
the appointment, the suit cannot besaidto be one 
against the Receiver within the meaning of s. 80, 
In other words s. 80, contemplates a suit against the 
Receiver which seeks to make him personally liable 
for acts, done or purporting to be done by him in his 
official capacity, and it does not contemplate a case 
where a suit for possession is bruught against the 
owners of the estate in the respect of which he has 
been appointed a Receiver, and which suit he has got 
to defend under powers conferred on him by the 
Cours. In such cases it is undoubtedly necessary to 
take the leaveof the Oourt which appointed the 
Receiver, before the latter can be madea party to the 
proceedings, and that isonthe principle that inter- 
ference with the possession of the Receiver, without 
leave would amount to a contempt of the Court, whose 
officer the Receiver is. But thereis no necesyity to 
serve upon him a notice under s. 60. BsUBAN 
Mount Desi v. BIRAJ MOHAN Guosa Cal, 584 
——— 5. 80(2), O. XL, r. 1— receiver under O. XL, 

r. L— Position of whether same as Oficial Trustee 

or Administrator —Receiver, ty public officer. 

lt is the duty of a Receiver to take charge of the 
properties in suit on behalf of the Court. He exercises 
his functions under thesupervision and coutrol of the 
Court and is remunerated under its orders, He can 
thus be deemed to be an officer of a Court of justice 
whose duty it is to take charge or dispose of any 
property within the meaning of 8. 2 (17) (d) Even if 
he.is not an “officer,” he is clearly a person especially 
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authorized by a Oourtof Justice to perform such 
duties and consequently a public officer. BAUBAN 
Mou rnr DEBI v. BIRAJ MOHAN GHOSH Cal, 584 


— 8. 91—Member of public, if can maintain 
action for removal of obstruction of public way 
without sanction of Advocate-General and without 
proof of special damage. 

The English rule requiring proof of 
damage in cases in-which a member of the public 
prays for the removal of an obstruction to a publi 
does not BPPly to India. 4 

onseguently, a person can maintain i 
establishing a public right and for Bah r as 
struction which constituted a nuisance witho t 
the sanction of the Advocate-General under 8 91, 
Civil P. O, and without proof of special dama 
MUNUSAMI OHETTI v. Perrya KUPPUSAMI Ogerrr a 


A Mad. 208 
——— 8. 92—Applicability—Conditions — Rel; 
Four conditions are neceseary in order n 
the operation of s. 92, Civil P. O.: (1) the Aha 
must be for public purposes of a charitable or re- 
ligious nature, (2) the plaint mustallege that thera 
is 8 breach of such trust, or that the direction of 
the Oourt is necessary for the administration of 
the trust; (3) the suit must be not only in the jin- 
terest of the plaintiff individually but in the in- 
terest of the public, or in the interest of the trust 
itself (for where the trust is a publie one the ine 
terest of the trust will be the interest of the pulse 
lic), and (4) the relief claimed in the suit “must 
be one of the reliefs mentioned in the section. W-here 
after reading the plaint as a whole, it appears, that 
what the plaintiff alleges is the breach of trust b 
acts of omissions on the part of defendants the 
second condition is satisfied. These allegations ma 
have been largely false, but when considering the 
application of e. 92, it is the allegations in the plaint 
alone that are to be taken into account Rawpas 
BHAGAT v. KRISHNA FRASAD TEWARI Pat 359 


$. 92—Trustees de son z ; : 
applic — tort—Section, if 
here the relief sought is the removal of a 
the prayer for removal must be based Ka 
the conditions set outin the first part of the sec 
tion, that is the breach of trust or the necessity 
for the Court’s direction. In other words one of 
those conditions must be not merely alleged but 
alleged as the basis for the suit, and if it had been 
sought to remove the defendants solely because they 
were not valıdly appointed trustees, then the mere 
fact that breach of trust had been alleged inde- 
pendently would not necessarily bring the suit 
within the terms of s. 92, But where the re- 
moval is sought not only on the one ground but 
also on the other, and the ground for removal ig 
based solely on the allegations of misconduct which 
would amount to breach of trust once it is held 
that the plaint describes these defendants also ag 
aa de son tort, the suit would fall under 
B, 92. 
Where the suit is for the removal] of 
gon tort and not for the removal of ae 
for the removal of persons who are trustees de facto 
but not de jures. 92 applies, kampas BuyaGar v 
KRISHNA PRASAD TEWARI Pat. 359 


5.96 
9FB 
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Suz Letters Patent (Nag.`, cl. 10 12 
Ses U. P. Agriculturists’ Relief Act, 1934, 5, 33 
663 
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- s.100. ° | ` High Oourt has no power whatsoever over him. The 
"Sge Civil Procedure Code, 1908, s. 48 860 High Court, therefore, has no power under s. 115, 
Ses Letters Patent (Nag.), cl. 10 129-F B Oivil P. O., to revise the order of the Collector making 


s. 100—Documents not relied on as instru- 
ments of title, construed for purposes of decision, 
by lower Appellate Court — Decision, whether 
involves question of law. 

A decision of fact by a first Appellate Court 
does not involve a question of law so as to be 
open to reconsideration upon second appeal under 
s. 100 of the Civil P. O., merely because docu- 
ments, which were not relied on as instruments of 
title or the direct foundations of rights, have to be 
construed for the purpose of deciding the question, 
Similarly the rule that the High Court has no 
jurisdiction under s. 100 of the Civil P. O., to 
reverse the findings of fact of a lower Appellate 
Gourt unless the findings are vitiated by error of 
law, applies although the findings are inferences 
of tact drawn, wholly or in part, from documents. 
DayanaT ULLAH v. ATIA KHANAM Oudh 766 

8. 100—Findings of trial Court based on 
Record of Rights cannot be disturbed by- lower 
Appellate Court. 

There is a statutory presumption of correctness 
attaching to the Record of Kights and when the trial 
Court had relied upon it as a pieceof evidence, the 
lower Appellate Oourt should not come to a finding 
of ite own after ignoring this important piece of evi- 
dence altogether. Insuch a case the finding arrived 
at by the lower Appellate -Court can be disturbed. 
BURAS PRAKASH PURI v. Sant LAL SINGH Pat, 865 

S. 104. Sz Letters ratent (Nag), oy by 


———- 8. 115. 
Sge Civil Procedure Code, 1908, O. XXI,r.16 322 
Ser Civil Procedure Oode, 1908, O. XXI, r.90 600 
Sze Civil Procedure Oode, 1908, O. AAN, r. 2 

Ry te SIF B 
Sgr Civil Procedure Code, 1908, O.XLVII,r.1 22 
Sze Karachi City Municipal Act, 1933, s. 117 (1) 


608 --: 
s. 115—0ase very hard—Interference in- 


revision on that ground. . 

The mere fact that fhe-c 
not permit the High Oourtto interfere in revision 
where it has no power so to do. DuHari JENA v, 
GAURANGA OHARBAN BASU Pat. 143 
s. 115—Collector making or refusing to make 
’ reference under s. 18, Land Acquisition Act (I of 

1894), whether Court subordinate to High Court— 
`. Power of High Court to revise such order. 

It does not follow that High Court has -revisional 
jurisdiction merely because an order is one made 
judicially; consequently the mere fact that the Land 
Acquisition Deputy Collector might have been acting 
judicially gives the High Oourt no right whatsoever 
to interfere under s. 115, Civil P. O. Such power of 
interterence isonly given in cases of orders made by 
Oourts subordinate to the High Court. Further, the 
fact that the petitioner may have no remedy unless 
revision lies is also no ground for holding that High 
Court can interfere in its revisional jurisdiction, 
This jurisdiction is strictly limited to cases falling 
within s. 115, Uivil P. O. Even assuming that the Col- 
lector acts judicially in making or declining to make 
a reference under s. lö of the Land Acquisition Act, 
it is extremely doubtful whether hocan be regarded 
aga Oourt. Evenif he isa Oourt, it is clear that 
he is not a Court subordinate to the High Court. 
The Land Acquisition Collector is not subject to 
the appellate jurisdiction of the High Oourt, and the 





ase -is very hard one does. 


or refusing to make reference to Oourt under s. 18, 

Land Acquisition Act. JaGARNaTH LALL v. LAND 

ACQUISITION Deputy OOLLEGTOR, Patna Pat 56088 

$, 115—Lower Court wrongly deciding ques- 
tion as to burden of proof—Whether ground for 
revision. 

It is the duty of the High Oourt to interfere in revi- 
sion to correct lower Courts when they act perverse- 
ly; it can never be said that itshould interfere with 
them in revision merely because they have decided 
wrongly. It is not, any part of the legitimate 
duties of this Court to help lower Oourts to frame 
issues, They alone have jurisdiction to frame the 
issues in the suits which come before them for 
trial, and they have jurisdiction to decide wrongly 
as well as rightly. The wrong decision on question 
which way the burden of proof is to be thrown, is 
not a ground for interference in revision. Manickava~ 
OHAKAM OHETTIAR V. OFFICIAL RECEIVER, Hast TANJORE, 
NEGAPATAM Mad. 120 
$.115—Order determining proper court-fee 

—Revision, if maintainable. 

An order which by itself does not fall within the 
terms of s. 115, Oivil P. O., cannot be revised by 
the High Court merely because if is bound to be 
followed by some other order which may: be without 
jurisdiction. 

Where a Court having jurisdiction to decide 
what isthe proper court-fee, decides- that question 
and orders the plaintiff to pay court-fee accordingly, 
no revision lies from such an order only determin- 
‘ing the proper court-fee. It is not possible in 
a case like this tosey that the Oourt has acted 
without jurisdiction or has refused to exercise. ..any 
jurisdiction ‘vested in it, K. MANAITHUNAINATHA 
DESIKAR v. GOPALA CHETTIAR Mad. 153 

$. 115~—Order passed in revision by Sessions 

Judge under 3. 111, Bombay Municipal Boroughs 
- Act (XVIII of 1925)—Interference in. second 

revision. l D 
“ High Court has power to interfere in second revision 
from an order of the Sessions Judge -passed in revi- 
sion under s. 111, Bom. Municipal Boroughs Act, but 
cases of interference should be rare, Boroucs 
MUNICIPALITY, AHMEDABAD 9. AHMEDABAD MANUFAOCTUR- 
ING AND OALICO PRINTING Oo , LTD. Bom. 456 

$. 115—FPetition for leave to appeal in 
forma pauperis dismissed on report of Munsif 
without hearing petttioner—There is material 

irregularity. i 

Where upon a petition for leave to appeal tn 
forma pauperis, the Judge directs the Munsif to 
make an enquiry as to whether the petitioner was 
pauper and upon the report that he was not a 
pauper passes an order rejecting the petition with- 
out hearing the petitioner, the Judge acts in the 
exercise of his jurisdiction with material irregula- 
rity and the order passed by him cannot, therefore, 
be suppoited. The petitioner, even though he has 
appeared before the Munsif is yet entitled to show 
to the Judge that the report of the Munsif was 
wrong. RAM Janam MAHTO ~v., BENDHYAO}AL KUER 

: Pat. 170 

s. 115—Refusal to entertain application on 

erroneous ground that it is incompetent—Inter- 
ference in reviston. 

Where a Judge refuses toentertain an application 
on an erroneous view that the party at whose instance 
the reference is made has no right to demand the 
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‘reference, the Judge is deemed to have failed to 
exercise jurisdiction vested in him and therefore the 
High Court can, in revision, interfere. CoMILLA 
ELEOTRIO Suppry, Lrp. v. Hast BENGAL Bank, LTD., 
OomILLa -~ Cal. 17 
——~—— 88.115, 151—-Order under s. 151—Revision, 

if maintainable. 

High Court has authority to exercise its revi- 
sional jurisdiction even against orders under g, 151, 
Civil P. O. RAGHU NANDAN LOHAR v. BAOHU SINGH 

Pat. 798 





‘amount recovered from surety—Another decree- 
holder of same judgment-debtor, if can claim 
ratable distribution. 

The liability of the surety is co-extensive with 
that of the judgment-debtor, and hence the surety 
must be deemed to be a judgment-debtor, Where 
certain amount has been recovered from the surety 
in execution of the decree, another d2cree-holder of 
the same judgment-debtor who has obtained a 
decree subsequently is not entitled to claim rat- 
able. distribution as the assets are not obtained in 
execution against the latter’s judgment-debtor, 
SAKHARAM Y. MAHADEO Nag. 583 

s. 146—Benamidar releasing rightin pro- 
perty claimed by him in favour of real purchaser 

—Appeal by latter against dismissal of benami- 

dar’s suit, competency— Release, if offends against 

s. 6 (e), Transfer of Property Act (IV of 1882), 

A person can be allowed to file an appeal against 
the dismissal of the suit instituted by his benami- 
dar, if the latter has released his right in 
the property claimed in the suit bya deed which 
recites that the person was the real purchaser of 
the property. The release deed does not offend 
against s. 6 (e), T. P. Act. Ru. PL, B. BIVASWAMI 
` ObETTIAR v. MARUDAIYA GOUNDAN Mad. 632 

s. 148—Court when can extend time fired 
by its decree. 

Where a party is required to do something under 
@- decre and a time-limit is prescribed for doing 
it, the Gourt which passed the decree has no juris- 
diction to extend the time-limit. But this general 
rule, ig subject to the qualification that where the 
‘decree or order which fixes the time 1s not intended 
to be final and the Court still retains control over 
‘the proceeding, the Court may extend time ander 
s. 148, Oivil P.O. Where the . Uourt still retains 
control over the proceedings or not must be deter- 
mined upon the nature of the proceedings and the 
order passed therein. 

Where the Court decrees the plaintifi’s suit and 
orders to pay the deficit court-fees in these words; 
“The plaintiffs must file the deficit court-fee within a 
fortnight from to-day otherwise they will not. be 
entitled to have the aforesaid decree and the suit 
will be dismissed,” no final order is passed in the 
-guit and so the Court being still in control over 
‘tthe proceedings has jurisdiction to accept.the deficit 
court-fes after the period, fixed, SugasmaL Marwari 
y, BHUBANESHWAR PRASAD Pat. 870 
—— 8, 149. BER Court Fees Act, 1870, s. 6 (2) 

(as amended in 1930) 161 
= 8.151. Ser Oudh Laws Act, 1876, s. 12 (1) 

558 


— $, "151, O. XLVII, r. 1—Consent decree, 
setting aside of, on ground of fraud—O. XLVII, 
r.l or s. 151, whether furnishes proper remedy— 
Proper remedy. 


: - Section 151, Oivil P. O., is not the section which is 
applicable in such cases. In the first place that 


186—G. I.—I 
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section being a residuary section should not be 
applied at all unless there is no other remedy open 
to the litigants. In the second place the matter for 
enquiry in such matters is something extraneous to 
the suit itself and the same kind of investigation is 
necessary as in a contested suit. It would certainly 
be hard on the losing party if he is convicted of fraud 
by a summary proceeding like one under s. lol and 
yet had no remedy by way of appeal against that 
finding, 

When there is apparent consent given by a party 
to the suitand he impeaches the decree afterwards on 
the ground that his consent was obtained by fraud, 
in such cases the Court has gotno inherent jurisdic- 
tion under s. 151 to set aside the previous decree or 
order and the remedy of the parties would be by way 
of a suit. Susssa UHANDRA SEN v, JOGESH OHANDRA 
SEN Cal 276 


—— ss. 151,47, O. XLIII, r.1—Wrong descrip- 
tion of property in decree —Can be corrected only 
by Court passing decree—Such Court refusing to 
amend decree—Order, if appealable 
Where the descripsion of the property-is incorrect 

in the decree itself, the executing Oourt cannot 

rectify it. It is only the Court which passed the 
decree that can correct the mistake in the exercise 

of its inherent powers under s. 151, Civil P. O. 

it corrects the mistake and amends the decree, the 

amended decree is appealable ; but if it refuses to 

do so, the order of the refusal is not a decree and 


no appeal lies against it. KRISANAYA PARBHAYA 
CHINTALW4R V, MEGHRAJ PAPARAM TELI Bom. 70 
i ss. 151, 152— Application of inherent 


powers—Matter falling under 8: 152— Power under 

8,151; if can be used—Judge deciding case coming 

to conclusion that error was not due to accidental 

slip but largely due to negligence of parties— 

High Court, if can correct error, - 

Asregards the-application of s. 151, the applica- 
tion of the inherent powers of the Court is a matter 
very much within the discretion of the Court to be 
exercised on judicial grounds, but prima facie it 
would be hard to say that if the matter really fell 
within the scope of s. 152, a Court could possibly be 
justified in correcting under its inherent powers a 
defect which ib was declining ‘to correct under the 
provisions of s. 152, i 

Where a responsible Judge who has decided a case 
in a long and careful judgment, says that if there is 
an error, the error is not one which arises from an 
accidental slip or omission, und where the High 
Court itself is able to see that if it has arisen at all, 
it is largely due to the neyligenceof the parties, it 
would not be proper for the High Oourt to say that 
this ig a case of an error arising from an accidental 
slip or omission, and justifying an amendment not 
only of the decree but also of the judgment. Similarly 
this is not a matter for the exercise of the inherent 
power of the Court. SHEO NARAIN Vv. LAOHAMAN 


PRASAD' Oudh 667 
<> = e Ss. 152. 
Ser Civil Procedure Code, 1908, 's.-34 (2) 468 
Ser Civil Procedure Code, 1908, s, 151 667 


s. 155—High Court ruling mentioned in 
judgment of trial Court—Appellate Court's failure 
to notice it—Whether material irregularity. 
The fact that the lower Appellate Court entirely 

failed to notice a reported ruling of High Uourt to 

which its attention was drawn by the fact that it was 
mentioned in the judgment of the trial Court, may be 
regarded as a material irregularity which will justify 

i 
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interference in revision. U Mauna MAUNG v. S. H. 
SHAHUL HAMID Rang. 42 
-- O, |l,r. 2. Sex Civil Procedure Code, 1908, 

O. XXXIV, rr. 14, 15 221 

O. Hl, r, 2—Two different claims, ene to 

recover amount and other for loss of reputalt n 

and business, arising out of illegal distraini of 

property by mamlatdar when recorertng orreurs of 
revenue —If must be included in one aciton. 

An illegal distraint of property by a mamlatdar 
while recovering arrears of land revenue gives rise 
to two different claims for the loss sustained: first, 
the claim to recover back the amount with the 
consequential loss of interest due thereon, and 
secondly, the claim for loss of reputation and busi- 
ness. These claimy are founded on different causes 
of action althoughthey arise from the same transac- 
tion and, therefore, they need not be included in the 
Same action. SHRIDHAR MAHADEO RASAL v. GODULAL 
JETHMAL Bom. 509 
——— O, VI, r. 17—Amendment, when refused— 

Amendment held inconsistent with original claim 

and could not be allowed. 

Although the Court has wide powers to allow 
amendment under O. VI, r. 17, Civil P. O, an 
amendment which changes the whole aspect of the 
suit and introduces a different cause of action can- 
not be allowed. Where a suit is brought for a 
declaration that the property in suit is a trust 
property and the plaintiff subsequently seeks to 
amend the plaint by claiming that he has life in- 
terest in or charge for maintenance on the property, 
the amendment is wholly inconsistent with the 
original claim and cannot be allowed. Nazir 
AHMAD v, Tas MAHAL BEGAM "Lah. 828 
O, IX, r. 9—Physical presence of party, if 

amounts to appearance— Pleader having no instruc- 

trons asking for adjournment, if appearance. 

The mere physical presence of the .party on the 
date of hearing is no appearance ‘dud doces not 
take the case out of O. JA, r. 9. Similarly, the 
mere fact that a Pleader who has no instructions to 
conduct the suit, asks for an adjournment is not 
appearance in the suit whether he formally reports, 
no instructions or not, if all that he does that day 
isto apply for an adjournment and nothing more. 
PATURI VENKATESWARA Rao v. PARVATANENI SUBRAL- 
MANYAM Mad. 455 
——— 0. 1X r.13. Spex Civil Procedure Uode, 1908, 

O. XVII; r. 3 102 
O. XVII, r.1—Order imposing penalty of case 

being dismissed in case plaintiff fails to pay ad- 

journment costs, legality. 

An order imposing the penalty of the case being 
dismissed in case the plaintiff fails to pay costs of 
adjournment is one clearly within the competence of 
the Court under O, XVII, r. i. JANI v, SONI 

Nag. 473 
—— 9. XVII, r. 3, O. IX, r. 13—Decree passed 
under O. XVII, r. 3, whether ex parte decree— 

Defendant, if entitled to apply under O. IX, r. 13, 

Jor restoration. 

Rule 3 of O, XVII, Civil P. O., means that the 
Court has discretion either to decide the case that 
day or not, but if it.does decide the suit, it will 
be a decision on the merits, Where a guit is decid- 
ed under O. XVII, r. 3, appearance on behalf of 
the defendant will be assumed, whether he was in 
fact present or not. Hence, a deciee which has 
been passed under r.3 cannot be regardedas an 
ex parte decree so as toentitle the defendant to 
apply for restoration under O. I1X,r. 13, Civil 











P.O. Suto Pusan KALWAR v, BISHNATN KALWAR 
Ail, 102 
~ OKA, r. 11 (1). Sze U. P. Agriculturista’ 

Relief Act, 1934, s. 3 663 
———— O, XX, r.12 (3) (Mad.)—Appellate Court 

directing Court of firat instance to inquire into 

mesne profits — Procedure to be followed subsequent- 
ly, stated. 

On an Appellate Court directinga Oourt of first 
instance to make aninquiry into mesne profits, the 
proper course for the Oourt of first instance to adopt 
on receipt of the record fromthe Appellate Court is 
to fix a date for the appearanceof the parties. Ifthe 
decree-holder does not appear, the Court of first 
instance has no right to pass a final decree depriving 
him ofthe mesne profits awarded by the appellate 
decree, but should adjourn the matter sine die. 
RAMASUBRAMANYA | ATTAR v. KARIMBIL PATI 

Mad.474F B 
O. XX, r, 12 (3) (Mad.)—Direction in 

r. 12 (3), if applies where Appellate Court decides 

to conduct enquiry itself—“Application” in 

r., 12 (3), meaning. 

The direction contained in the words in O, XX, 
r. 12 (3) that “in every case the Uourt of first instance 
shall, on the application of the decree-holder, inquire 
and pass a final decree” cannot apply ina case where 
the Appellate Court has decidedto conduct the in- 
quiry itself, Sub-rule,\3) does not say that the Ap- 
pellate Court shall remand the case tothe trial 
Court , it skys thatit may do so. Those words must 
necessarily be subject to this limitation, irrespective 
of any other limitation. The word “application” in 
sub-r. (3) should be read as meaning a motion entire- 
ly free from the mischief of Art. 181, Lim. Act, 
RaAMASUBRAMANYA PATTAR v, KARIMBIL Pati 

Mad. 474 F B 

—- O. XX, IV. 12, 12 (3) (Mad.j—R. 12, inter. 
pretation of—Application for ascertainment of 
mesne profits, necessity of—Such application if 
made, whether governed by Art. 181, Limitation 

Act IX of 190d), 

Rule 12, O. XX, Vivil P. O.,does not contemplate 
an application being made for the ascertainment of 
mesne profits and if an application is made, it is not 
an application governed by Art. 181, Lim. Act, as it 
cannot be regarded as an application in execution, 
but as a part of the suit itself. The fact thatthe 
decree-holder thinks it advisable to move the Uourt 
to commence the inquiry does uot mean that he is, 
making an application within the purview of Art.-181. 
Whenever he moves the Court, the Oourt is bound by 
the rule to inquire and grant the decree-holder a 
final decree. In such circumstances the application 
is merely in the nature of areminder of what is 
still to. be done, RamasUBRAMANYA PATTAR 0. KARIM- 
BIL PATI Mad, 474F B 
O. XX, r.18—Order for partition of lands 

assessed to Government revenue referred to Collector 

for carrying out partitton—Subsequent application 
by parties to Judge to send decrée and papers to 

Collector— Whether one for execution. , 

When an order is made for partition of landg 
assessed to Govt. revenue, the Court makes an order 
decreeing partition and directing the parties to be put 
into possession and referring it tothe Odlector to 
carry out the partition, When an order in that form 
is made, the Oourt’s duties are finished, and itis for 
the Oollector to partition the property aod put the 
parties into possession. Subsequent application by 
the parties asking the Judge to send the decree and 
the papers to the Oollectoris not an application for 
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execution. D, M. JAOINTO?. J.D. B. FERNANDEZ 


Bom. 119 
————- 0. XXI, r. 2 (3). Suez Civil Procedure Oode, 
1908, s. 11 187 
O. XXI, r. 10. Sem Civil Procedure Oode, 

1908, s. 38 365 
———— 0, KAI, rr. 10,16. Ses Execution 355 
O. XXI, r. 16, 8. 115—Order under O0, XXI, 
' r. 16, whether appealable— Revision, if competent. 

An order passed under the provisions of O., XXI, 
r, 16, Civil P. C,is an order determining a ques- 
tion between the judgment-debtor and the repre- 
sentative of the deeree-holder because it determines 
the right of a representative of the decree-holder 
to execute the decree. This is a question falling 
within the provisions ofs.47 of the Oode and is, 
therefore, a decree under the provisions of 5.2. An 
appesl and, if necessary, a second appealto the 
High Court lies from the order of the Sub-Divi- 
Bional Judge, and bence an application in revision 
is iucompetent. Mausa Kary MAUNG v. S, K. R. 
KARUPPAYYA PILLAI Rang. 322 
———_— O, XXI, r. 48, Sen Res judicata 252 

O. XXI, r. 50 (2)-— Partner, if can dispute 
' liability on ground that contract entered by firm 
- was beyond scope of partnerskip. 

Order XXI, r. 50 (2) is sufficiently wide to permit a 
person desiring to dispute his liability as a part- 
ner to do so, not only on the ground that he is 
not a partner, but on other grounds as well. The 
sub-rule does not entitle a person to dispute liabi- 
lity on grounds such as denial of the contract, or 
limitation, cr accord and satisfaction, which go to 
the root of the suit. 
pute his liability on the ground that the contract 
entered into by the firm was beyond the scope of 
the partnership.  ToLARAM NATHMULL Firm v, 
MAHOMED VALLI PATRI, FIRM Cal 44 
—— — O. XXi,r.53. Ser Civil Procedure Code, 
i 1903, s. 60 623 
——— O, XXI, rr. 54, 24—Attachment ~ Power 

of Naztr to delegate execution of process to his 

` subordinates, 

Ministerial acts can always be delegated where 
such acts do not require the exercise of any discretion 
or judgment, The Nazir can always delegate the 
execution of the process to his subordinates. Where 
a Warrant of attachment in printed form provided by 
rules and addressed to the bailiff, is made over to the 
Naib Nazir who endorses it to the process-server, the 
attachment effected by the Lrocess-server is in order 
and cannot be objected to as being without the order of 
the Court. Jozxt HINDU FAMILY PILADA RAM v. JOINT 
HINDU FAMILY Tursi DAB Asa Nanr Lah. 633 
O. XXI, rr. 60, 91 —Statement by mortgagee 
- that he would not enforce mortgage, if cures 
' wregularity of omission of mortgage in sale pro- 
< clamation. ; 

A -statement by the mortgagee in the witness-box 
shat he would not enforce his mortgage, cannot 
sure the irregularity of the non-disclosure of his 
mortgage in the proclamation of sale. 

. Mere statement by the subsequent mortgagee in 
he witness-box that he would not enforce his 
mortgage cannot estop him from enforcing his 
egal rights. A mortgagee’s right iscreated by a 
egistered deed and can only be extinguished by a 
‘egistered deed. The subsequent mortgagee’s as- 
‘arance would have some value if the auction- 
surchaser offers his bid relying on that assurance. 
An. assurance -given before confirmation of sale, 
which is an act of Court and not of a party, can 
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have no legal significance, Tae Aru INDIA RAILWAY- 
MEN’S BENEFIT Fonp Lip. v. RAMOHAND Nag. 244 
O. XXI, rr. 64, 66—Order under 0. XXI, 

r. 84, when cin be modified. 

When an order for sale is passed under O. XXI, 
r. 64, it is really a preliminary order, which may 
be subsequently modified if any of the judgment- 
debtors appear in reply to the notices under O. KAT, 
r. 6%, and prove that they are agriculturists. In 
that case the proceedings would have to be trans- 
ferred to the Oollector. Masapzo SUNDER MEHTA v. 
KHANDERAO SITaRaM TIPNIS Bom, 61 
———— 0. XXI, r. 65—Rules under r, 85— Lahore 

High Court Rules—Vol.1, Chap. 12-L, r. 20—R. 20, 

if refers to attachment. 

Rule contained in Vol. 1, Ohap. 12-L, r. 20 (v) refers 
only to conduct of sales and has no bearing on the 
question of attachment. Jornt HINDU FAMILY PILADA 
Ram v, Joint HINDU HAMILY TULBI Das ASA NAND 

Lah, 633 
———O,. XXI, r. 66. Sar Civil Procedure Oode, 

1908, r. 64 61 
————~ O, XXI, r. 71. 

1908, O. XXI, r. 77 
——— Q, XXI, rr. 77, 84, 71—Sale of movable 

properly, when complete—Officer conducting sale, 

if can declare highest-bidder to be purchaser — His 
failure to wait for payment of deposit—Whether 

material irregularity —“Forthwith" in r. 84, 

0. XXI—Meaning of—He-sale, if can be held on 

same day as defauli—Judgment-debtor damntfied 

by default—DPecree-holder, if can apply to recover 

-deficit — Bid on behalf of temple by managing 

trustee—Default in payment of depostt—-Trustee, 

if personally liable. 

It appears clear from the provisions of r. 77 (1) and 
(2) of O. XXI, Civil P. O., that so far as the sale of 
movable property is concerned it is the officer who is 
holding the sala who concludes the matter by saying 
who has purchased, within what time the purchase 
price must be psid, by receiving the purchase money 
and by granting a receipt. Thereupon the sale bs- 
comes complete, property passee and the matter is 
over. 

In the Central Provinces, a time is set aside during 
which perons may make their bids which are entered 
ina list, When that time is up the highest bidder 
is declared by the officer conducting the auction to be 
the purchaser. It is not the practice for the officer 
conducting the sale merely to take the list of bidders 
to the Judge and ask the Judge to declare who is 
the purchaser. w 

The word “forthwith in r. 84, O.XXI, Civil P.O., 
governs the time at which the re-sale is to be held, 
The word “immediately”? governs the time when the 
deposit is to be made, “Forthwith” means"“as ex- 
peditiously as circumstances permit. The officer 
conducting the sale ean hold the re-sale on the same 
day ae the default in payment of deposit if circum- 
stances permit to do 80. 

It cannot possibly be said that the officer conduct. 
ing the sale has to wait for the payment of the deposit, 
He cannot be compelled towait. So where the officer 
conducting the ssle has not waitedforths payment 
of the deposit, it is not material irregularity. 

Order XXI, r. 71, gives the right to recover the 
deficit to either the dscree-holder or the judgmett- 
debtor. Though one might well expect where the 
decree-holder is not damnified by default that he 

would leuve the matter to the judgment-debter he 
need notdo so. He may decide to recoup himself irom 
the defaulter, Anything left over from these realisa- 
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tione will of course goto the judgment-debtor so that 
the decree-holders are in effect, fighting the judgment- 
debtor's battles for him, 

The temple, unlike an idol, not being a juristic 
person cannot sue or be sued but somebody has to sue 
or be sued on behalf of the temple. Where the bid 
was made on behalf of the temple by the sarbarahkar 
(managing trustes) of the temple, in case of default, 
the liability fordeficit is not of the trustee personal- 
ly but of the trustes representing the temple that ig 
the deficit is to be payable out of temple funds, 
LOKMAN v. MOTILAL Nag 872 
———— 0. XXI, r. 84, “forthwith,” meaning of. 
SEE Oivil Procedure Code, 1908, O. XXI,r.77 872 
———— O. XXI, r. 84,8. 47—Order under O XXI, 

r. 84, for fresh sale—Appeal, if lies— Decree-holder 

himself auction-purchaser—Whether brings case 

under 9. 47. 

- No appeal lies from an order of the Court under 
O. XXI, r. 84, Civil P. O., directing a fresh sale to 
be held in execution, due to the failure of the auc- 
tion-purchaser to deposit 95 per cent. of the pur- 
chase money on previous occasion, If makes no 
difference whether the auction-purahager was the 
decree-holder himself or an outsider, because, the fact 
that the auction-purchaser is the decree-holder him- 
self does not bring the case within s. 47 as the 
gaction-purchaser is not a party to the suit, nor can 
it be said that the order setting aside the sale and 
ordering another galeis one relating to the execu. 
tion, discharge or satisfaction of the decree. Mrs J ; 
PeLITI v, KANSHI GOPAL Lah. 152 
- O. XXI, r. 89—Sale—Setting aside of— 

Absence of application for—Mere depositing of 

decretal amount and compensation—W hether appli- 

cation, 

- A gale cannot be set aside in the absence of an 
application toset it aside. The mere depositing of 
the decretal amount together with compéneation does 
not amount to an application for setting aside the 
sale, DHARI JENA v. GAURANGA Caaran SAHU 

Pat. 143 

O. XXI, r. 90. See Limitation Act, 1908, 
335 

—— 0. XXi, r. 90—Calcutta High Court Rules 

(Civil, r, 234— Breach of—Effect—Sale advertise- 

ment—Date of commencement and the fact that 

Collector has taken possession 0f properties under 

s. $9, Cesa Act, not mentioned—EHffect of. 

_Where the Nazir conducting sale, disturbs the 
list of properties to be sold in course of monthly 
gales prepared under r. 233 of Oalcutta High Court 
Civil Rules, it is only a breachof r 934. The 
disturbance of the list by the Nazir may be an 
irregularity, and in that case, the sale would be not 
void but voidable if that irregularity had resulted 
in loss to the judgment-debtor or the decree-holder, 

Where in the advertisement published in news- 
papers, the fact that a particular date is the 
commencing date of the monthly gale ig tot 
mentioned, it is nota material irregularity, 
Likewise, tha failure to mention therein that the 
Collector has taken possession of the properties 
under s. 99, Oess Act, is not prejudicial to the 
interests of the judgment-debtor. Ranapur Loan 
Orion, Lrp, v, Rar TARIT Bavsan Roy BAHADUR 

Cal. 174 

——— O. XXI, r. 90, 8. MS—A purchasing pro- 

perty in execution—B's application under O. XXI 4 

r. 90 rejected—Pending appeal by B, sale con- 

firmed and {possession given to A—Appeal allowed 

and case remanded to be heard on merits— Court 
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restoring possession to B under 8. 151—Orde 

appealable—Revision, if lies. l 

A purchased certain property in execution í 
decree. B then filed an application under O X 
r. f0, Oivil P. O. This was rejected as incompet 
B appealed. Inthe meantime the sale was confirr 
and A took possession. The Appellate Court allos 
the appeal and remanded the cage to be heard on 
merits. The Court restored possession of the] 
perty to B acting under s. 15}, A applied un 
s. 115: 

Heid, that the order was not a decree but in 
nature ofan interlocutory order and hence was 
appealable and revision under s. Lid Jay. 

Heid, also that such gort of order not made with 
jurisdiction should not be interfered with in re 
sion, BURPAT Sing? v. Ratan Cuanp SREEMAL 

Cal. 6' 

O. XX), rr. 90, 91—Auction-purchaser, 

entitled to set aside sale— Interest,” if inch 
those of auction-nurchaser 

Rule 90 of O. XXI, Civil P, O, entitles an a 
tion-purchaser to seek to set aside the sale j 
as it does in case of decree-holder or judgme 
debtor. 

It is not the function of the Courts to ms 
alterations in the terminology of the plain p 
visions of law, as in that case they would not 
interpreting but making the law. When the Leg 
lature used the word ‘interests’ in plural, it m 
be presumed that it intended to attach sgor 
special significance to it. That plural word c 
viously means more than one interest which m 
be of the same kind or different kinds, which m 
be held by cne or more persons. The interests 
a mortgages with or without possession, of 
lessee or of a mere trespasser are either propr 
tary or possessory but regarded as a whole, th 
are of one species, namely, interests in the prope 
ty, but a person may have a pecuniary interest 
respect of a property such as a decree-holder h 
and it is presumably for this reason that a decre 
holder is expressly mentioned in the rule. Bo 
the judgment-debtor and auction-purchaser a 
equally interested in thesale of the property ay 
their interests are equally affected and must star 
on the same level. To deny aright to tbe auctio 
purchaser while conceding it tothe judgment-de 
tor or the decree-holder, would be manifestly unju 
and unreasonable, It would be wrong to impute 
the Legislature an intention to create such ¢ 
anomaly. 

The express mention of the auction-purchaser ; 
r. 9i cannot of itself exclude him from the pu 
view of r, 90, The object of the two enactments | 
different. Rule 91 postulates that the saleia fr 
from any fraud, irregularity or illegality, where: 
r. 20 leaves the door open for questioning the val 
dity of the sale on three specific grounds me 
tioned above. The fact that the auction-purchase 
is specifically mentioned in r. 91 itself evidence 
the intention of the Legislature to afford him 
sunmary remedy, THE ALL INDIA RAILWAYMEN 
Bznerit Fund Lro., Nagpur v. RAMOHAND Nag, 24 
———— O. XX], r. 91. Ses Civil Procedure Cod 

1908, O. XX1, r. 60 24 
—— O. XXI, r. 92—Confirmation of Court sa 

— Auction-purchaser making adequate bid—A 

irregularity or fraud—Court, if bound to confir 

sale, when at late stage some one else is willing i 

pay more. 

The fact that the sale is subject to the confirm 
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tion of the Court, does not mean that the Court 
shall refuse to accept the highest bid because at 
a later stage someone on second thought says that 
he is willing to pay more. It is only right and 
proper that the sale should be subject to the con- 
firmation of the Court. The condition is a safe- 
guard against irregularity or fraud in connection 
with the sale and against property being sold at an 
inadequate price. Where an auction-purchaser 
makes an adequate bid and complies with all the 
requirements of the Court and there is no irregula- 
rity or fraud, heis entitled to have the sale con- 
firmed even though ata late stage, some other per- 
son is willing to pay more. S SoUNDARARAJAN V. 
Kuaka MAHOMED ISMAIL Sa EB Mad. 118 
———- 0, XXII, rr. 3, 4. Ske Civil Procedure 

Oode, 1908, O. XXII, r. 10 786 
O. KAI, rr. 3, 9—One legal representative 
of deceased appellant properly brought on record 
-- Application to bring other on record filed beyond 
time—Apreal, tf abates. 





Order XXII, r. 3, read with r. 9, deals with the 


representation of deceased, appellants. 

Where upon the death of the appellant, one of 
his legal representatives is properly brought on 
record, the appeal would rot abate. Applications 
to place others on the record can be made and 
allowed after the period of limitation .has expired 
and would not operate as an automatic abatement 
of the appeal. Umrao BEGOM v. RAHMAT ILARI 

Lah. 77 
——— O. XXII, r. 4. . 
Ser Uivil Procedure Code, 1°08,8s.2(1) 542F B 
Sgr Civil Procedure Code, 1908, O. XXXIV, r. 5 
§42 FB 
O. XXII, r. 4—Defendant dying during pen- 
dency of suit leaving father, brothers and widow— 

Father not karta of family brought on record and 

not widow— Representation held defective. 

Where during the pendency of a suit one of the 
defendants dies leaving surviving his father, two 

brothers, widow and a daughter, and his father who 
is not a karta of the joint family is brought on the 
record and not his widow, the representation is 
defective andthe suit abates against the legal repre- 
entative of the deceased defendant. MAHADEO v. 
BALESHWAR PROSAD All, 564 
———— O, XXII, r. 5—Decision under, if can be 

res judicata. 
“A decision under O. XXII, r. 5, thata certain 
person isnot the legal representative of the deceas- 
ed party is not res judicata. The reason being 
that this order is not subject to appeal and the 
matter decided is, therefore, not finally decided. 
MOHAMMAD KEAN v. JAN MOHAMMAD Lah. 145 
—_—— O. XXII, rr. 5, 9—Suzt by remoter rever- 
sioner to set aside alienation by wtdow—Ita 
abandonment, whether bars fresh suit by another 
reversioner—Such suit, if should be dismissed as 
speculative tf it has been brought in interest of 
mearer reverstoner. 

The abatement of a suit instituted bya rever- 
sioner to set aside an alienation by a widow does 
not bara fresh suit for the same relief by another 
reversioner. The provisions of O. XXII, r, 9, Oivil 
P. C., as to abatement donot apply to sucha case. 

Although the general rule is that the proper per- 
son to object to an alienation by a female is the 
nearest reversionary heir; this is not an absolute 
rule, A suit by a remoter reversioner to set aside 
an alienation by widow cannot be dismissed on the 
ground of its being speculative, if it. has been in- 
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stituted in the interest of his relative who is a 
nearer reversioner. MoraMMaD Kaan v. JAN MOHAM- 
MAD Lah, 145 
—— O XXII, r.8. Sze Oivil Procedure QOode, 
1908, O. XXII, r 10 786 
O XXII, r. 9. Sez Civil Procedure Code, 

1908, O. XXII, r 5 145 
—— O. XXII, rr. 10,3, 4,8, 12—R. 10, 0. XXII, 

if applies to execution proceedings. 

Rule 12 of O. XXII which excludes execution pro- 
ceedings from the operation of. rr. 3, 4 and 8 of this 
order does not exclude the operation of O. XXII, 
r. 10. AJODHEYA l AL MAHASETH y. BRIJ KISHORE 
Dass Pat. 786 
———— O. XXII, r. 12. Sen Civil Procedure Code, 

1208, O. XXII, r. 10 786 
O. XXX, r. 1—Decree against firm—Each 

member personally liable to pay amount himself - 

—Any individual member can appeal against 

decree. 

Where a decree is passed against a firm under 
which each member is personally liable to pay the 
amount decreed, any member ofthe firm can appeal 
against the decree as against the firm. A firm is 
not alegal entity distinct from the members compos- 
ing it. MAHADEO Prasap-VAIDNATH PRASAD FIRM 4, 
KUNJILAL VIDYARAM FIRM All, 811 
O. XXXil—Scope ‘and applicability—Righta 

and liabilities of guardian ad litem under 

0. XXXII. ; 

The karta of a joint Hindu family or the natural 
guardian of a minor who has sued as his next 
friend or who has been appointed his guardian ad 
litem comes under the control of the Court and his 
powers as karta or as natural guardian are controlled 
by the provisions of law contained in O: XXXII, 
Civil P, C. He cannot in the capacity of karta or 
natural guardian do anything on behalf of .the minor 
which he is debarred from doing as next friend or 
guardianad litem without leave of the Court. 
SomMoRENDRA NATH MITTER v. AsHUTOSH Roy Cal. 72 
O. XXXII, r. 3—Suit against minor repre- 

sented by guardian ad litem—Defendant attaining 
majority after preliminary but before ifimal 
decree—Final decree passed without removing 
guardian and without describing defendant as 
major— Whether nullity — Execution application 
describing judgment-debtor as minor—Valiaity. 

The effect of sub-r, (5) of O. XXXII, r. 3, Oivil 
P. O., as amended by Fatna Bigh Oourt, is that a 
guardian ad litem does not cease to function auto- 
matically on a minor defendant attaining his 
majority. He is to be discharged, and as the minor 
who has attained majority is the best person to 
know the date of his attaining majority, it ie, for 
him to come to Court and apply for the discharge 
of the guardian and to take up defence of the suit 
personally. There is no provision in law which 
makes it incumbent upon a plaintiff to keep him- 
self informed as to the date whem a minor defend- 
ant, who was sued as such became & major and 
then to apply to have the guardian discharged and 
to proceed with the suit against the defendant asa 
major. Where, therefore, atthe time of the institu- 
tion of the suit, the defendant was minor and was 
properly represented through a guardian ad litem, 
till the passing of the final decree although the 
minor attained majority after the preliminary but 
before the final decree, the final decree, which was 
passed without the removal of the guardian ad litem 
and without describing the defendant as major is 
nota nullity. The same considerations apply to 
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the execution proceedings and an application by 
the decree-holder for the execution of the decree 
describing therein the judgment-debtor as minor is 
valid ag under the amended r. 3 of O. XXXII, the 
guardian ad litem appointed in the suit continues 
even in the execution proceedings. RATAN PRASAD 
MAHWARI v. Rripsr OH AND SHROFF Pat, 298 
O. XXXII, rr 6 (1) b), 7 (1) —“ Agreement” 

inr. 7 (1) and “receive” in r. 6 (1) (b)—Decree in 
favour of minor—Benejits under, transferred by 
guardian ad litem to third party without leave 
of Court—Transfer, if comes under 1. .1 (1) or 
r. 6 (1) (b)-—Right of judgment-debtor in such case. 
The word “dgreement’’ occurring in O. XXXII, 


T. 7(1) means an agreement with a party tothe suit. 


and must be in reference to the proceedings of the 
suit. Anagreement witha third party, as also an 
agreement outside the scope of the suit does not 
come within the score of the said rule, and a natural 
guardian is not bound to take the leave of the Oourt 
with regard to such an agreement, though he or she 
be the next friend or guardian ad litem of the minor. 
Whena decree has been passed in favour of the 
minor in respect of some property or for a sum of 
money, it.passes to the domain of property and his 
natural guardian gua natural guardian would be 
free to deal with it in spite of O. XXXII, r. 7 (1) 
‘in the same way as he or she would be entitled to 
deal with the minor's other properties, Baek 
It isa genetal principle that a suit relating to 
the estateor person of an infant and for his benefit 
has the effect of making him award of Oourt and 
in all cases where an infant isa ward of Oourt, no 
act can be done affecting the persun or property or 
state of the mincr, unless under the express or 
implied direction of the Court itself. This principle 
must be kept in view in interpreting O. XXXII, 
T. 6 of the Code. The widest meaning of which the 
words are capable must be attributed to para. 1 of 
that rule. The word ‘receive’ should be taken to 
mean “receive either directly or indirectly,” for, 
unless it be so construed the protection which the 
Legislature intended to give to the minor would, in 
many cases, be illusory. 
Consequently where a guardian ad litem transfers 
to athird party, without leave of the Court, the 
benefits under a decree passed in favour of the 
minor, although such case does not come under 
d , x. 7 (l), it comes under O, XXXII, 
r. 6 () (b) and the transfer is invalid. The 
judgment-debtors can attack transfer on this ground 
and challenge the transferor's right to execute the 
decree as assignee or substitute himself in place of 
the minors in pending execution case. SOMORENDRA 
Nata MITTER v. ASHUTOSH Roy Cal. 72 
——— O. XXXII, r. 7—Applicability, where com- 
promise to which minor is party is concluded 
. after passing of decree and before execution ap- 
plication. ; 7 
The provisions of O. XXXII, r. 7, Civil P. O., 
apply even to a case where the compromise has been 
concluded after the passing of the decree and before 
the execution application was presented. Where a 
decree is adjusted before execution by meansof a 
compromise ind one of the parties to the litigation 
isa minor, the consent of the Oourt is necessary if 
the minor is to be bound thereby. Kastor SINGH v, 
PATI RAM All. 68 
— O. XXXII, r. 7 —Reference to arbitration out 
. of. Court—Award presented to Court for being 
. filed—Consent of minor defendant's guardian. to 
award—Inference that agreement entered into 
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after application for filing award, if can be drawn 

—Sanction of Court, if necessary. 

The leave of the Court is necessary if an agree- 
ment is to be entered into or a compromise is to 
be effected on behalf of a-minor in a pending suit 
or proceeding. If mo suit or proceeding is pend- 
ing, there cannot be any next friend or guardian 
for the suit for the minor., 

Where there was a reference to arbitration out 
of Court and after theaward was presented in Court 
for being filed, the minor defendant's guardian 
gave her consent to the filing of the award, 
it cannot be inferred from} the mere fact that the 
minor’s guardian gave her consent to the filing: of 
the award that she must .lave done so in pur- 
suance of an agreement entered into by her after 
the application for the filing of the award was pre- | 
sented. It is only when an agreement is entered 
into after the award is presented in Court | that 
thére would bea Court to sanction or not to sanc- 
tion it. Till thea, there would be,no Court whose 
Sanction could be sought. In such a case, therefore; 
no sanction of the Court is required to be taken by 
the minor plaintiff's mother before patting in her 
written statement giving her consent to the filing: 


of the award. Nana Nampgo PATIL v. DALPAT 
SUPADU PATIL Bom. 578 
——— O. XXXII, r. 7 (D). See Civil Procedure 

Code, 1208, O. XXXII, r. 6017 (b) 72 


———— O. XXXII, r. 7 1)--Effect of agreement in 
contravention of O. XXXII, r.7 \1). ; 

An agreement -or compromise entered into in 
contravention of O, XXXII, r.7 (1) would’ give the 
minor only theright to avoid itand the want of 
leave of the Court would not beofavail to the 
adult parties to the suit. SoMORENDRA Nata Mutter 





v. ABHUTOSH Roy i Cal. 72 
O. XXXII, rr. 12, 14—Suit by next friend 
—In attaining majority minor electing not to 


proceed with suit—His liability for costs of 

defendent and next friend. 

Where it is desired to file a suit on behalf of a 
minor, if is necessary under the rules to do so by’ 
a next friend. The plaintiff must sue in the name 
of the next friend and there is no doubt what- 
ever that the next friend, although he is not! a 
party to the suit, is the person who is liable for 
the costs of the defendant. In a proper case, he 
may recover any costs for which he ig held liable 
from the estate of the minor, but, as between the next 
friend and the defendant, so long as the plaintiff 
remains a minor, the next friend is the person to 
whom the defendant looks for his costs, But as 
soon a8 the minor attains his majority, the next 
friend is functus oficio and prima facie. his liabi- 
lity ceases. The former minor plaintiff is bound 
under O. XXXII, r. 12, to elect whether he will 
proceed with the suit ornot. If he elects to pro- 
ceed with the suit, the title tothe record is alter- 
ed by showing him as amajor plaintiff, and he 
thereupon becomes liable for the costs as‘from ths 
commencement of the suit, and the defendant is, 
therefore, placed in exactly the same position as 
he would have been in ifthe plaintif had never 
been a minor. If the minor elects not to proceed 
with the suit, he can only do so on submitting to 
an order to pay the costs of -the defendant and algo 
the costs of the next friend. There also the de- 
fendant is placed exactly in the same position. as 
he would have been in if the plaintiff had never 
been a minor. It is only in a case of misconduct 
by the next friend, which falls within r, 14, that 
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any order for payment of costs éan be made against 

the next friend after the minor has attained his 

majority. RATANOHAND DHULAJI v. Jasray KASTUR- 

OHAND Bom. 597 

————— O. XXXII, r. 2— Plaintiff suing in repre- 
sentative character asking for permission to sue 
in forma pauperisthough having personal property 
sufficient to enable him to pay court-fees —Permis- 
ston, tf can be granted, 


Per Division Bench.—When a plaintiff sues in a, 


representative character such as a mutwalii, trustee. 
or a shebazt, unless it is shown that the plaintiff is in 
possession of property belonging to the wagf estate 
‘or trust or the idol for whom he sues, sufficient to 
enable him to pay the requisite ‘court-fee prescribed 
by law, he may be allowed tosue as a pauper even if 
it is shown that he has sufficient personal property 
of hisown, Tnecapacity of a person suing ina 
representative character must be kept distinct from 
his personal capacity. SUNDAR BHARTI v. TRUST 
MANDIR NAWUESHAR Nata Oudh 381 F B 
————_ O. XXXIII, r. 2,5. 115 — Order on application 
for permission to sue as pauper, when revisable. 

Per Full Bench.—An order onan application for 
permission to sue in forma pauperis isnot revisable 
by the High Court unless there has been an exercise 
of jurisdiction not vested by law orfailure to exercise 
& jurisdiction so vested or an exercise of jurisdiction 
illegally or with material irregularity in the sense in 
which the words “illegally or with material irregu- 
larity” have been construed by past decisions of this 
Qourt and of their Lordshipsof the Privy Council, 
Sunpak BHARTEI V., ‘Rust MANDIR NAGESHAR Natu 

Oudh 381 F B 

O. XXXIII, r. 5 (e@)—Suit for share on parii- 
tion in assets of partnership buainess—Subject- 
matter of sutt—Appellant assigning his interest 
or part in entire assets of partnership, to third 
party to finance litigatton—His act comes within 

T. 9 (et-—-Interest acquired, must be subsisting. 

The subject-matter in a suit or appeal, in 
which a share is claimed on partition in the assets 
of a partnership business carried on by the deceas- 
ed ancestor of an uppellant and his other partners, 
would consist of the entire assets of the partnership 
in which an aliquot ehare is claimed for until 
partition his interest is inchoate and unascertained. 
ff by: agreement the appellant has assigned his 
injerest or part thereof in the entire assets to a 
third party to finance the litigation at any stage of 
the proceedings or even before the suit, his act 
comes within the ambit of the r. 5 (e) of O. XXXIII, 
Oivi! P. C., and he cannot claim exemption onthe 
ground that he has reduced his claim to the un- 
assigned share inthe property. uO 

Under cl. e) of r. 5, the agreement must not only 

e an agreement with reference to the subject- 
matter of the appeal but it must also be an agree- 
ment under which any other person ‘has obtained’ 
an interest in such subject-matter. In other words, 
the interest acquired must be subsisting and the 
agreement operative and not rescinded aud the claim 
thereunder not renounced. lŠBRAsIM SHERKUAN 
PaTuaN v. UASBATKHAN MoHIDDINKHAN Bom, 726 
——— O. XXXII, r. 15—Application in forma 

pauperis dismissed on ground that applicant was 
not pauper and appitcant ordered t9 pay defen- 
daunt’s costs—Applicant filing regular suit without 
paying costs—Defendant contesting suit on merits 
without taking objectson—Odjection held waived 
and trial Court could entertatn suit, 

Order XXXIII, r. 15, is mandatory, and when 

H 
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failure to comply with the rule is brought to the 
notice of tha Oourt, the suit must be dismissed if 
the objection has not been waived. But the failure 
to comply with the condition in O. XXXIII, r. 15, 
ag to prior payment of costs isan irregularity in 
the initial procedure which does not affect the in- 
herent jurisdiction and competence ofthe Court to 
entertain the suit and, therefore, it may be waived. 
An application in forma pauperis for maintenance 
was rejected -on the ground that the applicant was 
not a pauper ani she was ordered to pay costs of 
defendant (her husband). Without paying the costs 
the applicant instituted a suit in the ordinary way 
and the husband contested the claim or merits. 
No objection for failure to pay costs of prior ap- 
plication was taken: l 
Held, that there had been a waiver in this case 
by reason ofthe defendant submitting himself to 
the jurisdiction throughout the proceedings in the 
trial Oourt and that, therefore, the trial Oourt had’ 
jurisdiction to entertain the suit. UMABAI SHANKAR 
BORGAONKAR v SHANKAR HARI BORGAONKAR % 
Bom. 749° 
—~——— oO, XXXIV, r. 1,0. Lr. 9—Scope of 0. XX XT V, 
r,1—Non-compliance with, in mortgage suit, whe- 
ther fatal. " 
Order XXXIV, r.l, Oivil P.O., is subject to O. I, 
r. 9, which applies to a mortgage suit as well, Non-. 
compliance with the provisions of O. XXXIV, 
r. 1, is not neceesarily fatal to a suit to enforce a. 
mortgage. Lasa DIN v. MOHAMMAD ABDUL S4aKoor 
Oudh 540, 
———.O. XXXIV, r. 5, O. XXII, r. 4—Death of 
mortgagor after preliminary decree—Heirs brough¢ 
on record as legal representatives—Objection that 
mortgage being without legal necessity was not. 
binding on them, if can be raised in proceedings. 
for preparation of final decree. E 
At the time of passing. the final decree the Court’ 
has no power to go behind the preliminary. decree 
in which the rights and liabilities of the’ parties 
had been determined. Atthe time of passing the 


final decrees, the ‘Oourt’s powers are limited to 
acting in accordance with O. XXXIV, r 5. The 
Oourt in taking action under this tule is not em-, 


powered to re-open the questions which have already. 
been determined by the preliminary decree, 

Uorisequently where after passing a preliminary 
decree the mortgagor dies and his heirs are sub- 
stituted as his legal representatives, their objec, 
tion that the mortgage being without legal neces- 
sity was not binding on them cannot be raised in. 
the proceedings for the preparation of final decree. 
The objection raised by the legal representatives ta 
the preparation of the tinal decree is not open to 
them as legal representatives of the deceased. They 
are raising such objection in their personal capa- 
city. The personal rights of the objectors and what- 
ever remedy they may have in exercise thereof are 
not affected by the final decree. Ram Uarau Osuna 
V. GANESH SINGH All, 542° B 
—— O. XXXIV, r. 5 (3)—Discretton of mortgagee- 

decree-holder to put to sale first whatever property 

he wishes— Executing Court, if can fetter dis- 
cretion. _ 

Order XXXIV, r. 5 (3), Oivil P. O., confers a 
right upon the mortgagee ordinarily to realize hig 
security by bringing only a part of the mortgaged 
property to sale, provided heis satistied that the 
sale of a portion of such property would be suff: 
cient for the purpose of enabling him to realize 
his dues, Hence the executing Oourt ought nok 
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ordinarily to fetter the discretion of the mortgagee- 
decree-holder to put tosale whatever property he 
wished to- sell first. MURARBI Ram Dass v, RASIK LAL 
BHADRA NE Cal. 857 
O. XXXIV, ‘rr. 14, 15, O. il, r. 2— Charge 
created on property—Chargee, whether can bring 
` pute for money in first place and subsequently 
another suit to enforce charge—Deed—Construction 
—Deed held created charge—O. XXXIV, rr. 14 
and 15, held applied to case and subsequent suit to 
enforce charge was not barred by O II, r. 2 
A chargee may bring a suit to recover the money 
charged on immovable property and may subsequent- 
ly bring a suit to bring that immovable property to 
sale in satisfaction of his decree, A chargee cannot, 
on obtaining a money decree, execute that decree 
against the charged property. He must by a sub- 
sequent suit, bring the charged property to sale. 
Order XXXIV, rr. 14. and 15, Givil P, O., are an 
exception ‘fo the general rule laid down in O. II, 


T. 4. 

The plaintiff bank appointed one 4 asa manager 
of one'of their branches. Before taking up duties, A 
executed document which referred to the agreement 
between him and the Bank to furnish security upto 
Rs; 4,000 for due and proper discharge -of his duties 
and stated “that in pursuance of the agreement and in 
consideration of the said post of manager...............the 
said A doth hereby grant, convey and transfer unto 
the said Bank or its successor-in-office his house 
named ‘Kirk View’ «a+ —. Valued at Rs. 4,000 
e.» >». 10 have and to hold as security for the 
said post of manager............provided always that in 
the event of the removal of the said A from the post 
of manager, by resignation, dismissal, death or other- 
wise, thesaid Bank shall reconvey the kebala of the 
aforesaid house unto snd to the useand possegsion of 
the~said A.” A was subsequently discharged on 
account of his misconduct and the Kank brought a suit 
to recover from A the amount of-loss caused by his 
misconduct and obtained a money decree, On the 
death of A the Bank brought 8 suit against his sons 
to recover the balance due onthe decretal amount 
claiming to realise the amount out of the house charged 
by the document : 

Held, that on proper construction the document 
' ereated a charge on the house to the extent of 
Rs. 4,000 and the house was held by the Bank as 
security for any sum which might become due from 
the manager tothe Bank as the result of misconduct, 
neglect, or such like, 

Held, also that the provisions of O. XXXIV, rr, 14 
and JS applied to the case and the Bank was entitled 
ta bring a suit for money inthe first place and sub. 
gequently to bring a suit for enforcement of the charge 
and O, II, r.’,-did not ‘apply. BANK or Braap, | tp, 
v. OMITAVE OHATTARJI 





1808, s; 80: | 584 
- O. XLI, r. 1. Sze Civil Procedure Code, 
1:08, s. 80 i 584 


— O, XLI, r. 1—Absence of recorded arder 
dispensing with judgment — Whether shows that no 
order was passed, 

Order X11, r. 1, doesnot say thatthe Court 
must record an: order dispensing with the judgment. 
The absence of a recorded order does not, therefore, 
necessarily show that no order was passed. 

“The appellant wanted merely to exercise his right 

of purchasing the share acquired hy a stranger to 

the family. This right was not asserted or refused 
in the Oourt of first instance and the judgment of 
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the trial Court which did not deal with this ques- 
tion was not required for consideration by the Ap- 
pellate Oourt. There was no written order dispens- 
ing with the judgment, nor was there a very de- 
finite finding of the lower Court on this point. The 
dealing with the provisions of O.XLI, r. 1, Civil 
P. O., said thig : “There isa provision then that the 
Appellate Oourt .can dispense with the filing of the 
copy, and, though no specific order was- passed on 
the subject, it may be deemed in the circumstances 
to have so dispensed with the filing :” 

Held, that in view of the principle omnia 
prasumuntur rite esse acta and in .view of the 
fact that dispensation would most certainly be 
granted in a case of this description, the Court did 
grant dispensation at the time of admitting the 
appeal, Sarat OHANDRA Nag p. RATI KANTA FOLLET 5 

al, 5 


———— 0. ALI, r. 4—Suit and decree appealed from 
proceeding on ground common to ali plaintiffs— 
Death of one of them— Effect. 

Where the suit has proceeded on a common ground 
as contemplated by O. XLI, 7. 4, Civil P; C., and the 
decree appealed from also proceeds onthe same com- 
mon ground, anyone of the plaintiffs may appeal 
from the whole deeree and the Appellate Court may 
reverse or vary the decree in favour of all 
the plaintifs. The death therefore of any of the 
plaintiffs has no effect unless it can be shown that his 
interest is separable from the interest of the surviving 
Plaintiffs-appe)lants, MAHADEO v, BALEBSWAR PRASAD 

; All, 564 


—— O XLI, r. 17, Sze Limitation Act, 1508, 
Art. 169 788 
———~ O. XLI, r. 20—Power of High Court in 


second appeal to add respondent party to suit who 

aes not impleaded as respondent in lower Appellate 

ourt, 

Under O. XLI, r. 20 the High Court has power 
in second appeal to add as respondents to the 
appeal persons who were parties to the suit in the 
original Court, but were not impleaded as respond- 
ents in the lower Appellate Court, although the. 
time in which the appeal might have been preferred 
as against them has expired. Suras PRAKASH PURI 
t, Sant LAL BING H- Pat. 865 


O, XLI, r. 23—" Preliminary point,” mean” 
ing of—Surt decided only on point of law—I? 
decided on preliminary point—Finding set aside 
in appeal—UCase, if canbe remanded. 

The only meaning that can properly be given to 
the words “ preliminary point?’ in O. XLI, r, 23, - 
Oivil P. C., is “any point the decision of which: 
avoids the necessity for the full hearing of the 
suit.” Where a suit is decided only on the strength 
of a finding on a point of law, and the questions: 
of fact have mot been tried or decided by reason of 
that finding, the suit can be deemed to have been 
disposed of on a preliminary point, and if that 
finding be set aside in appeal, it is opento the 
Appellate Court to remand the suit under ©, XLI, 
r. 23. SURAJMAL DEORBAM BHAVSAR v, MOTIRAM KALU- 
WANI Bom. 695 
——— 0. XLI, r. 23-A (Lah,)— Order of Appellate 

Court reversing decree and directing re-trial, if 

appealabie. 

An order of the Appellate Oourt reversing the 
decree and remanding the case for rectrial is appeal- 
able under O. XLI, r. 23-A framed by the Lahore 
Bigh Court. Nazır AHMAD y. De Tay MAHAL Becam 

Lek, 828 
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—— O. XLI, r. 27—Additional evidence, when 
can be allowed in appeal, 

Additional evidence cannot be allowed on a 
‘ground thatits production and proof would strengthen 
the defendant's case, Order XLI, r. 27, Civil P. O., is 
not intended to allow a litigant who has been un- 
succassful inthe lower Court to patch up the weak 
parts of his case and fillupomissions in the Court 
of Appeal. GUJABA v. RAGHO Nag. 89 

— O. XLI, r. 33—R, 33 should not be utilized 
as a,:mode of evading court-fee—Separate and 
distincti decrees passed against two sets of defen- 
dants—One set appealing—Decree, if can be set 
aside against non-appealing set. 

Although the wording of O. XLI, r. 33 gives wide 
powers to the Court, still it should not be exercised 
in such a way as tointerfere with the provision of 
other enactments, e. g., Court Fees Act. Oare of 
course must be taken in each case to see thatr. 33 
is not utilized as a mode of evading court-fees. 

Where the decrees passed against two sets of 
defendants are separate and distinct but only one 
set of defendants appeals not from the whole 
decree but from that part alone which affects it, 
the decree against the non-appealing defendants 
cannot be set aside in appeal. Stray Praxasy PURI 
v. Sant LAL SINGH Pat, 865 


——— O XLIII, r.1. Seg Oivil Procedure Oode, 

1908, s. 151 70 

= O. XLIII, r. 23, as amended by Oudh 

Judicial Commissioner's Oourt. See Oudh Laws 

Act, 1876, 85. 12 (L) 558 

— QO. XLIV, r. 1. Bre Limitation Act, eter 

16 

—— O. XLIV, r. 1—Leave to appeal in forma 

pauperis— Consideration — Difficulty created by 

~ order under 8 7, U, P. Encumbered Estates Act 

_ (XXV of 1934)—Property disposable with per- 
mission of Collector—Applicant held not pauper. 

In an application under r, 1 of O. XLIV. of the 
‘Civil P, O., for permission to appeal as a pauper, 
the first question which has to be considered is 
whether the Court sees reason to think that the 
‘decrees sought to be appealed against is contrary to 
law or to somè usage having the force of law, or is 
otherwise erroneous or unjust, 

Where the applicants under O. XLIV, r. 1 are 
‘free to dispose of their property, by making an ap- 
plication to the Collector and get out of the diffi- 

_ culty created by an order passed under s. 7, U. P. 
Encum., Estates Act, they cannot be heard 





— 








8. 5 


to say 
‘that they are paupers merely because they allege 
that they were unable to find abuyer for their 


property. Prem KUMAR v. GIRDHARI LAL Oudk 789 
———-O. XLVII, r. 1, Ser Civil Procedure Code, 
1903, s. 151 276 
O. XLVII, r. 1— Review —Possibility of differ- 
"ent view on certain law point—Whether ground for 
4 e peptew. i 
The fact that a different view on certain questions 
-of law is possible, is hardly any ground for review. 
An application for raview of judgment under 
O. XLVII, r. l, Civil P. O., does not lie on the ground 
of an error of law and in any event the error must be 
‘a0 patent that it could be said tə ba apparent on the 
face of the record, RANBIR PRASAD v. SHHOBARAN 
SINGH All, 885 
; — O. XLVII, r, 1— Review on ground that deci- 
- gion was wrong on merits. 
‘Tne words “any other sufficient cause” 


—_—— 








in rl, 
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anda Oourt hearing an application fora review has 

therefore no power to order a review upon the ground 
that the decision was wrong on the merits. Ram 
RATTAN v. Dina NATH Lah 22 
— O. XLVII, r. 1—While preparing schedule 
under s. 80 (b), Provincial Insolvency Act (V 
of 1920), Oficial Receiver coming to conclusion 
that alleged debt wae genuine but unsecured — 
Decision, if ultra vires—Appeal under s. 68, 
Provincial Insolrency (Act V of 1920)—Review 
under O. XLVII, r. 1, tf justified— Revision 

under 3.75, Provincial Insolvency Act (V of 1920), 

if maintatnable—Revision if can be treated as one 

ginal a8. 115, Civil Procedure Code (Act V of 
8). 

In order to prepare the schedule (under the powera 
delegated to him under s. £0 ib) of the Prov Insol. 
Act) the Receiver has to decide whether the debt was 
actually due, and if so, whether the whole or a part 
ofit was unsecured. Where he accordingly holds 
an enquiry into these matters and comes to the con- 
clueion that the debtwas genuine, but that no part 
of it was secured. The proceedings before the 
Receiver cannot be said to have been misconceived 
or the order passed by him ultra vires. Appeal 
against the Receiver’s order lies to the District Judge 
under sa. 68at the instance of the creditor whois an 
aggrieved person. It cannot, therefore, be said that the 
“appeal” is misconceived or that there was any error, 
patent on the fecord, which could justify a review 
under r. 1 of O. XLVII, Oivil P. O. 

Revision under s. 75, Prov. Insol. Act is not main- 
tainable in case where the order was passed in the 
first instance by the Receiver and not bya Oourt 
Subordinate to the District Judge. The revision 
may, however, be treated ag’one under s. 115, Oivil 
P. 0., read with s. 5, Prov. lnsol, Act. Ram RATTAN 
v. Dina Natu ee Lah, 22 
——— O. XLVII, r.1—0. XLVII, r. 1, acope of. 

The ‘expression “for any other sufficient reason" 
occurring in O. XLVII, r. 1, Civil P. O., is not un-. 
limited and only points to reasons which are suffici- 
ent on grounds analogous to those mentioned in the 
Rule itself, SURESH CHANDRA SEN v. JOGESH OHANDRA 
SEN Cal. 276 
— Sch. il, Para.18—Stay of suit, object -af— 

When should be refused, 

The stay of a suit under para. 18 of Sch. II, Civil 
P. O., as also under s. 19, Arbitration Act, is made 
by the Oours only with a view that the parties may 
go to arbitration in accordance with their agree- 
ment. The stay of a suit will be refused when there 
are impediments to arbitration; as for instance, when 
the arbitrator named by the parties in their sub- 
mission is dead or refuses to act. On an analogous 
principle the stay of a suit will have to be refused if 
there could not be an arbitration at all. An arbitra- 
tion presupposes. a dispute or difference between 
is no dispute or differ- 
ence, there is no occasion for an arbitration and 
a pending suit between the parties ought not to be 
stayed in such a case, It follows, therefore, that 
where the plaintiff is not aware before the institu- 
tion of the suit, that there is a difference between 
him and the. defendant or of nature of the difference, 
he cannot be said to have gone back upon his agree- 
ment to referto arbitration or was attempting to go 
back upon it, by rushing to Oourt. The Oourt under 
these circumstances would be justified in the exercise 





: - of its discretion in refusing to stay the suit, LADHA 
O. XLVII mean a reason sufficient on grounds at least - 


“analogous to those specified immediately previously ; > 


Sin@a BEDI v. JYOTI Prosan BINGHA Deo BAHADUR 
- Oal. 617 
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Companles Act (VII of 1913), $8.55, 5G—Court's 
ower under 3. 56—Matters Court can consider— 
eduction, when can be confirmed— Matters falling 

within internal management of company, if can be 

inquired into, 

In case of joint stock companies, the Court will 
not interfere with the internal management of 
companies acting within their powers, and in fact 
has no jurisdiction to do so. 

In an application under s. 56, Companies Act, 
the validity of the resolution cannot be questioned. 
The Court is only concerned to confirm the prc- 
posed reduction and not the resolution. The only 
questions, therefore, tobe considered are: 1. Ought 
the Oourt to refuse. its sanction to the reduction 
out of regard to the interests of those members of 
the public who may be induced to take shares in 
the Ccmpany? and 2. Is the reduction fair and 
equitable as between the different classes ofshare- 
holders? Where the reduction is shared equally 
by all the share-holders who are all of one class and 
is designed to work justly and equitably not in- 
yolving diminution of any liability in respect cf 
an unpaid capital or payment to any share-holder 
of any paid-up capital and there is evidence re- 
garding the loss of capital and non-representation 
of available assets there is nothing to prevent the 
Oourt from confirming such reduction. 

Where along with the resolution as to reduction 
of capital another resolution for the increase of 
capital by issue of new shares is passed and this 
fact is stated in the application under s. 55 with a 
prayer for the sanction of the new scheme of 
organization but the same is subsequently with- 
drawn, objections cn behalf of the objecting share- 
holders, that the newshare-holders would be placed 
in a better position than the existing and express- 

_ing some fear for the future, do not fall to be con- 
‘sidered. under s. 56, since the Court’s function 
‘does, not extend tothe exercise of a paternal care 
of tbe share-holders of a. company so as to make it 
interfere in the internal’ management of a company 
acting within its powers. Burma COMPANIES Aor, In 
the matter of Rang. 431 
——— 8, 103. Sze Company 813 
Company=—-Comrany not. obtaining certificate under 
e, 103, Companies Act (VIL of 1913)—Managing 

agents borrowing money beyond their powers— 

Money utilized by company—Lrability of company. 

Where the managing agents of the company 
borrow money which is not within their power, on 
behalf of the company which could not then com- 
mence any business inasmuch as it had not got a 
certificate under s. 103, Companies Act nor exer- 
cise any borrowing powers under s. 103, the borrow- 
ing cannot be said to be a bona fide transaction 
and even ifthe money is utilized for the company, 
the company cannot be saddled with the liabilities 
therein. EQUITY ĪNSURANOE Company, LTD. y. Dinsuaw 
& Co (BANKgRs), LTD. Oudh 813 
Confession. Sze Oriminal trial 192 
Contract—Construction. See Contract Act, 1872, 

S. 4 

Construction—Contract with railway. 

When a railway company receives and under 
takes to carry goods from a station on its railway 
to a place on another distinct railway with which 
it communicates itis a contract with the receiving 
company for the whole distance andthe other 
railway company will be regarded as its agent and 
not as contracting with the bailor, Moti LAL- 
RAGHUBAR Daya, Firm v, BOMBAY Fort ‘1 rust RAILWAY 

All. 801 
— Defendant N^. 1 obtaining lincese for 
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liquor shop—Plaintiff depositing certain amount 

at his request as security for license fee— 

Defendant No. | taking defendant No 2 subse- 

quently as partner—Part of deposit forfeited for 

arrears of license fees—Suit by plaintiff for 

recovery of amount—Liability of defendant No. 2. 

The plaintiff deposited a certain sum as security 
for license fees at the request of the defendant No.1, 
who was a licensee for aliquor shop Subsequently 
the defendant No. 1 took defendant No. 2 as his 
partner. Govt. forfeited certain sum out of the 
deposit, for arrears of license fees. The plaintiff 
sued the defendants Nos. l and 2 for the recovery of 
that amount : 

Held, that defendant No. 1 was alone liable and 
since there was no privity of contract between the 
plaintiff and defendant No.2 and no equity in, 
favour of the plaintiff as against the defend- 
ant No. 2, defendant No. 2 was not liable. PsrKu 
Ram MALI v. GANGA PRASAD All. 513 
Railway. See Contract Act, 1872, 8. 4” 801 
Contract Act (IK of 1872), s. 4—Special reduced 

rate offered to con- signor by defendant ratlway 
and accepted by him—Consignment sent on that 
basis— Higher rate charged at destination—Offer 
and acceptance held spectal contract abrogating 
printed condition on back of recetpt—Railway 
held liable for refund | 

The plaintiff who was offered a special reduced 
station to station rate of Re. 0-9-4 per maund by 
the Chief Traffic Manager of the defendant 
company who was authorized to offer a special 
rate within the limits prescribed by the. rules 
framed by the Railway Board to any consumer, 
accepted the offer and sent consignments . 0 
goods upon the basis of that rate. When these 
consignments reached their destination the Railway 
Authorities of that place charged a rate of Re. 0-10-4 
per maund oneach consignment and eventually 
compelled the plaintiff to pay on the ground that 
the booking clerk at the station of despatch had 
made an undercharge. The piaintiff sued to re- 
cover the amount so charged : 

Held, that the offer of a special rate by the Traffic 
Manager and its acceptance by the plaintiff con- 
stituted a special contract which abrogated the 
general condition No. 6 printed on the back of the 
railway receipt andthe defendant had no authori- 
ty to go behind that special contract. The plaint- 
iff was, therefore, entitled to recover the amount 
subsequently charged. Mott LAL-RAGHUBAR DAYAL 
Firm v. Bombay Port Trust RAILWAY All. 801 

ss. 24, 57—One entire consideration for 
two several contracts—One of them for doing illegal 
act— Whole contract is void. 

If there is one entire consideration for two several 
contracts and one of these contractsis forthe per- 
formance of an illegal act, the whole is void. Thus, 
where one sum is to be paid for the doing of a legal 
and an illegal act, the whole contract is void. And 
if a contract or promise be founded upona legal and 





a 


an illegal consideration and theillegal consideration 
cannot be separated from the legal consideration 
and rejected, the illegality of part vitiates the 
whole. V. R.M. Ramaswamy CHETTYAR 9. O T.M. N 
Rang. 709 
s. 25— Promise to pay must be unequivocal 
— Held, entry by debtor was noi promise to pay. 
In order to keép alive a time-barred debt tbe pro- 
misge to pay must be expressed iu unequivocal terms, 
The entry by the debtor read as follows : Lekka 
paya Raham Ali ka beta Allak Bakhsh ka Arain 
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ropaya bagi rehe lane eabani Rakham Ali ke 700 
ticket | anna nashanangutha Raham Ali ka: 

Held, that the entry could not be interpreted to 
connote a promise, express or implied, by the debtor 
to pay the amount to the creditor. Jott PARSHAD v. 
RAHAM ALI Lah. 718 

s. 25 (3)—De facto guardian, 1f can renew 
time-barred debt. 

Section 25, sub-s. (3), Contract Act, specifically 
requires that the person renewing a time-barred 
debt must be either the person himself or his agent 
generally or specially authorized inthat behalf. It 
cannot be presumed that a de facto guardian of a 
minor is generally or specially authorized to re-new 
a time-barred debt of the minor's father and he has, 
therefore. no power to re-new such a debt. NAROTTAM- 
Das BHAGWANDAS v. CHITTA B AGWAGSANG Bom. 66 

$. 30 — Wagering contract, essentials — 

Persons entering into wagering contract through 

another's agency—Latter when can recover losses 

—Principal and agent, 

To constitute a wagering contract, an intention to 
wager by both parties ig essential. If contracts are 
entéred into by party not directly with another but 
through his agency, the latter would be 
entitled to recover the lossason those contracts, 
provided that he proves that either he paid those 
losses to the persons with whom those contracts are 
entered into or to their assignees or incurred a 
pecuniary liability to make good those losses and that 
liability is still enforceable against him. BANKRY 
Lau Nanuzy Mat Firm y. BHAGIRATH MAL All, 511 

$. 57. Ses Contract Act, 1872, s.24 709 

8. 61—Successive advances by creditor and 

- successire payments by debtor—Each item of debt 

if unpaid becomes time-barred on expiry of three 

years—Balance ouistanding in favour of creditor, 

a considered to consist of oldest items of 
tg. 

Where there had been successive advances by the 
plaintifis-creditors and successive payments by the 
déefendants-debtors, the legal position is that each 
item of debt 1f unpaid becomes time-barred on 
the expiry of three years fromthe date on which 
it ig incurred; but the balance outstanding in 
favour of a creditor is not generally considered to 
Consist of the oldest items of debt. Under 8. 61, 
Contract Act the payments ought to be applied in 
the discharge of the oldest then outstanding debt, 
KAMALES.,;WARI Prasan v. GANGAD AR MaL Pat. 855 
——— S. 62—Scope of. 

Section 62, Contract Act, 
Original contract is still capableof performance, 
DWARIKA v. BAGAWATI Rang. 530 
S. 65—Bajadanashin entering into agree- 

ment to lease property of khanka and recetving 

nazarana.— Agreement void —Subsequent appoint- 
ment of Receiver— Return amount of nazarana — 

Limitation Act (IX of 1:0»), Art. 116-— Di3 posses- 

ston of lessee due to defeciive title of lessor—Suit 

for damages for return of nazarana— Limitation 
applicable—Time, when runs. 

A sajadanashin entered into an agreement to lease 
the property of the khanka and in return got nazar- 
ana. After hima Receiver was appointed who was 
Sued for the return of the nazarana which was found 
to be in the possession of the khanka: . 

. Held, that s. 65, Uontract Act, applied and that the 
Receiver was bound to return the 1azarana received 
-under-a void agreement and that no privity of 
contract between him and the sajadanashin WAS 
necessary. 


presupposes that the 
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A suit for damagesfor return of the nagarana or 
for any consequent costs and damages must be 
governed by Art. 116 even though a suit may ap- 
parently fall within Art.97, Lim, Act. i 

In thecireumstances of each case, the Court is to 
decide whether the failure to give or retain posses- 
sion may justly be regarded as the time from which 
limitation period should run. a 

A sajadanashin had leased to acértain person the 
property of khanka which the former sajadanashin 
had already let out on permanent lease to another. 
In a suit for specific performance, the ormer lessee 
obtained a decree, and during the pendency of an 
appeal therefrom, executed it and dispossessed the 
subsequent lessee. Thereupon the subsequent lessee 
sued upon the indemnity mortgage bond which had 
been executed in his favour by the new sajada- 
nashin along with the lease, for the return of the 
nagarana : 

Held, thatthe suit was governed by Art. 116and 
the time beganto run not from the date of the decres 
of the first lessee but from the date when the sub- 
sequent leszee (plaintiff) lac mn aeons 

A v. Mzupr Has 
ed. DEBI PRASAD AGARWAL Dik 674 
8. 69— If restricted to personal liability 

—In_ execution of his own decree putsne mortgagee 

purchasing property and paying off prior mort- 

gagee—Whether can recover amount so paid from 

mortgagor. , 

Section 69, Contract Act, was intended to include 
the cases not only of personal liability, but all 
liabilities to payments for which owners of lands are 
indirectly liable, those liabilities being imposed upon 
the land held by them. 

A person who purchases property Subject to a 
charge is alone liable to pay it and he isnot therefore 
entitled under s. 69, to recoverthe amount paid by 
him from the person who might originally have been 
liable in respect thereof, either alone oralong with 
the person who has made the payment. i 

Consequently, where a puisne mortgages in execu- 
tion of his own decree purchases the mortgaged pro- 
perty himself and in order to avoid sale of that pro- 
perty in execution of the decree of the prior mortgagee 
paysthe amount due under the prior mortgage to the 
prior mortgagee, the amount so paid cannot be rə- 
covered by him from the mortgagor, the reason being 
that the mortgagor's interest in the property is ex- 
tinguished by sale in favour of puiene mortgagee and 
the ownership of the property has come to be vested in 
the puisne mortgagee. Jn these circumstances it can- 
not besaid that the mortgagor was “bound by law to 
pay” the amount which was recoverable by sale of the 
property in pees of T oe of wae Dr mort- 

AN ĐAcU v, FATBa BAHAD H 
gageo. NAND wee 
S. 73—Tenant undertaking to pay Govern- 

ment revenue and cess, failing to pay ti—Land- 

lord having notice of intenaed sale, but taking no 

steps to avoid it by paying necessary dues—Sale 

taking place—Landlord, tf entitled to damages, for 
ach 07 contract. 

Every a who has aright to damage for 
breach of contract must take all reasonable steps to 
mitigate the loss arising from such breach. 

Where a tenant who has promised tu pay Govt, 
revenue and ceas, does not pay it but the landlord 
who has notice of the intended sale takes ho steps 
to avoid the sale by paying necessary dués and the 
property is ultimately sold, the landlord cannot, in 
a suit by him for damages for breach of contract, 
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claim, as damages. any loss which he could have 
mitigated by taking necessary steps. DHANU I AL 
6. KULDIP Narayan SINGH Pat. 852 
s 74—Pledge—Agreement that pledge would 
be irredeemable after certain time, when amounts 
to stipulation by way of penalty. 
_ The agreement that the pledge should become 
irredeemable if not redeemed after three months is 
not a stipulation by wayof penalty. Even if it were 
an unfair agreement, that would not in itself con- 
stitute it an agreement by way of penalty unless 
perhaps it could be shown that the value of the thing 
pledged was so very much larger than the amount of 
the loan that it would become obvious that the clause 
‘is really insertedas a means of bringing pressure 
upon the pledgor to re-pay the loan within the con- 
tracted time. Dwarikav, BHAGWATI Rang. 530 
Co-sharers—Co-sharers kept out of possession— 

Their right to compensation. 

Where the defendants had kept their co-sharers 
the plaintifis, out of possession, they are liable to 
pay compensation and a suit by the plaintiffs for 
claiming compensation is maintainable. BAIJAN 
SINGH v. RAMRATAN PRASAD Pat. 397 
— One co-sharer in possession of plot through 

tenant and realising rent at direction of another 

‘lambardar co-sharer — His possession, whether 
exclusive—Hts transferee whether can be ejected 
otherwise than by seeking partition. 

Wherea co-sharer has been in possession of a piece 
of joint land without let or hindrance by other co- 
sharers, the latter have no right to eject him or his 
transferee otherwise than by seeking partition. But 
thenature of exclusive possession must be the 
possession in assertion of aright of a co-sharer. 
Where the plot in dispute is inthe possession of a 
tenant his payment of rent at the direction of the 
co-sharer-lambardar, who is the only person entitled 
to realise rert, to another co-sharer, the possession of 
the co-sharer receiving the rent is not possession 
without any let or hindrance by the other co-sharers, 
and his transferee can be ejected otherwise than by 
seeking partition. Mosnammap Naziruppin HASAN v. 
WAJID ALI Oudh 141 
- Profits—Division of profits, method of. 

In the matter of division of profits between the 
co-sherers, the co-sharer thikadar is entitled 
to more favourable treatment. 

Held, under the circumstances of the case that the 
plaintiff co-sharers should get their proportionate 
share out of fifty per cent. ofthe value of the total 
produce, BAIJAN SINGH v. RAMRATAN PRASAD 
j ' Pat. 397 

Suit by one only of co-owners to eject tenant 
on sufference— Maintarnadility. 

Where a tenancy is entered into fora fixed term 
with co-owners of property, and the tenant con- 
tinues on sufference after the expiration of the 
period of the tenancy, a suit brought to eject the 
tenant by one only of the co-owners is maintain- 
able. The rule that where the landlord's rights 
belong jointly ‘to several persons, asuitto eject a 
tenant can be instituted only by all the co-owners 
suing jointly as plaintiffs only applies where there 
is “a subsisting relationship of landlord and tenant. 
YrsuwaNt BALKRISHNA LAGU v. KESHAV ANANT PANDIT 








Bom. 92 
Costs—“Appeal dismissed with costs”, meaning of. 
Sex Words and Phrases ý 105 





: — Costs of appeal against summary dismissal 
of appeal tnclude costs of summarily dismissed 
appedt, 


INDIAN CASES 


11940 


Costs—coneld. 
e 

In cases where an appeal against a summary dis- 
missal of an appeal succeeds, it is the general 
practice to allow costs throughout, and those costs 
include the costs of the appeal in the lower Oourt 
which was summarily dismissed. YADAV VISHVANATA 
(ANDRE V. BAOHOO ABRAHAM DAVID AWAS8KAR 

Bom 105 
Court-fee—Appeal against manner in which dcrece 
is to be executed—Court-fee payable. 

Where the appellant is appealing only against 
the manner in which the decree isto be executed, 
and pays the declaratory court-fee in addition to 
the -court-fee on the costs the court-fee paid is 
sufficient. Jar KRISHNA v. ABDUL RAHMAN 

" Oudh 392 
Partition auti—Alienaiions to which minor 
was not eo nomine party, challenged—Alienees and 
creditors made parties to suit—Prayer for declara- 
tion and cancellation, if mnecessary—Payment of 
court-fees on such relief—Prayer for appoint- 
ment of recetver—Court-fee in respect of such 
prayer. 

Per Full Bench—Abdur Rahman, J., dissenting.— 
In a suit for partition by a minor son against his 
father, the plaint need not containa prayer for a 
declaration or cancellation, in respect of alienations 
by the father to which the plaintiff was not eo nomine a 
party and which are challenged by him. Such a prayer 
is a purely incidental but unnecessary relief. When 
there is no such prayer in the plaint, there is no 
justification for implying them and then demanding 
a fee for it. The position is not altered by the 
juinder in the suit of the parties to the transactions 
who are interested in supporting them. Whether they 
are before the Court or not, the Court is bound as 
between the members of the family to decide which 
are the debts binding on the family before directing 
a division. The presence of the third parties would 
no doubt invest the decision with a finality, but this 
is scarcely a ground for reading into the plaint a 
prayer which the member suingis not obliged to 
seek under the law in the face of the provision in 
O. I,r 10 (2), Civil P.O. Hence merely by reason of 
his impleading the severalcreditors, the plaintiff can- 
not be deemed to have asked for declarations in res- 
pect ofeach of the transactions impugned, and a 
separate court-fee as regards each one of them is not 
necessary. 

Per Abdur Rahman, J.—The minor plaintiff chal- 
lenging the alienations and decrees to which he was 
not eo nomine, a party can ask for partition of the 
property without having any regard to suchaliena- 
tions and can insist that no funds need be reserved at 
the timeof partition for payment to such decree- 
holders if the plaintiff has not impleaded such alienees 
or creditors in the suit and has not asked for a deeree 
for accounts. Nut if the alienees and creditors are 
made parties to suit and the plaintiff desires the Court 
to gointo these questions and prays for a relief which 
must, in the circumstances, be taken to be as tantamount 
to asking for an adjudication of the questions relat- 
ing to his liability for the decrees passed against his 
father or to the binding nature of the alienation of 
family property, the plaintiff must not pay a court-fée in 
regard to them. 

Where ina partition suit a minor plaintiff challenges 
transactions entered into by the manager of the family 
and prays for the appointment of a receiver, such a 
relief is entirely of an interlocutory character and 
separate court-fee in respect of such a prayer is not 
necessary. O. R, Ramwaswamr AYYANGAR v. 0. 5, 
RANGACHABLAR Mad, 494F B 
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Partition suit—Minor son challenging trans- 
actions by father—No relief for cancellation 

Prayer for possession of his share in altenated 

properties—Nature of relief—Court-fees payable. 

Where in a suit for partition by a minor son 
against his father, the plaint challenges the validity 
of transactions entered into by the father as mana- 
ger of the family, the plaintiff must pay court-fees 
in accordance with the relief which he is actually 
seeking. He cannot be allowed to evade payment by 
omitting to ask for relief when the success of his 
sult depends on relief being granted to him. The 
Court must look at the resl nature of the suit and 
decide what the plaintiff is asking for. Where, 
therefore, the plaintiff is in effect asking in respect 
of alienations where possession has passed to the 
alienees that they be set aside and that he be 
placed in possession of his share of the properties 
alienated the plaintiff has to stamp his relief in 
respect of these transactions in accordance with the 
provisions ofs.7 (©. O. R. RAMASWAMI AYYANGAR 
v. 0. 8. RANGAOHARIAR Mad. 494 F B 
— Several alienations challenged—Court-fee in 

respect of each alienation should be paid. 

The reversioner asks fora number of declara- 
tions if he challenges several alienations by a 
Hindu widow and asks for declaration that the 
same do not bind the reversioners. In such a 
case he must pay a court-fee of Rs. 15 in respect 
of each alienation. HARE KRISHNA Das y, SUNAMANI 
Dzr Pat. 877 
Court Fees Act (VII of 1870), s. 6 (2) (as 

amended In 1938)—Cistl Procedure Code (Act 

V of 1908), 3. 149— Power of High Court to grant 

time to make up deficiency tn court-fees. 

The High Court has power to grant timein its 
discretion to makeup the deficiency in the court- 
fee on a plaint or memorandum cf appeal under 
8, 149, Civil P. O., and now als under s. 6,cl. (2) 
of the Court Fees Act as amended by the Court 
Fees (Amendment) Act of 1938, Ram PHIRAN v. SRI 
Ramu Oudh 161 
———- 8, 7 (lv-A) (Madras Amendment). Ses 

Court Fees Act, 1870, s. 7 (v) (iv) (b) 494 FB 
———— S8, 7 (IV-A)— Partition suit by minor—Prayer 

for declaration that simple money decrees passed 

againat him in suits to which he was eo nomine 
made party did not affect him—Court-fees under 

s. 7 Giv-A) in respect of such decrees must be paid. 

Where in a suit for partition by a minor son 
against his father, the son prays for a mere dec- 
laration that the simple money decrees passed 
against him in suits in which he had been eo 
nomine impleaded as a party, do not bind him and 
the family, he must pay the fee prescribed by s. 7 
(iA). Such decrees bind him until set aside, and, 
therefore, he cannot seek to obtain a decision on 
the footing that his interest in the joint family 
property is not affected by them. It makes no 
difference that the plaintiff isa minor or merely a 
junior member of the family, as the considerations 
which apply to the decree of a competent Court, 
once it is passed, are essentially different from those 
applicable to the traneactions of a party. The 
plaintiff must be held to have impliedly asked for 
a cancellation of the decrees passed against him 
and must accordingly stamp his plaint ad valorem 
on the amount of the decrees and not merely on 
-hia share fraction, as his liability is for the full 
amount, though necessarily limited to the extent of 
his share in the joint family assets. C. R. Rama- 
SWAMI AYYANGER y, O, 8. RANGAOBARIAR Mad.494F B 





GENERAL INDEX 


.the value of the 


KAOT 


Court Fees Act—contd. 





— 8. 7 (lv) (a) (V)\—Suit claiming declaratory 
relief along with consequential relief in respect of 
immovable property such relief being incapable of 
valuatton—Court-fee payable. 

Where the suit which falls under el, (a) of s. 7 (iv), 
Court Fees Act, isto obtain a declaratory decree where 
consequential reliefis prayed and the relief claimed 
ig with reference to immovable property and it is 
obvious that this relief is incapable of valuation, 
the amount at which this relief should be valued is 
immovable property computed in 
accordance with sub-s (v)of s.7, Court Fees Act, 
which deals with suits for possession of land, build- 
ings or gardens, This means that the court-fee puy- 
able on the latter relief should be ad valorem such aa 
would be paid ifthe suit was one for possession of 
property. 

Section 7 (iv- B) (b) applies to a suit in which the only 
relief claimed is one to obtain an injunction and not 
to the above suit which clearly falls under s. 7 (iv) (a). 
The clauses of the Court Fees Actare exclusive of one 
another. The intention of the Legislature appears 
to be that when along with a declaratory relief, there 
is sought some consequential relief in respect of im- 
movable property but such relief isnot capable of 
valuation in money, then court-fee should be paid as 
if the relief was one for possession of immovable 
property, ANET ANNA BONARJEE v, UNITED Provinozg 
OF AGRA AND OuDH Oudh 671 

s. 7 (iv) (b>, Sch. |, Art. 17 (Vi)—Suit by 

Muhammadan tn joint possession against his co- 

owners for possession by partition and separation 

of share falls under s. T (iv) (b). 

Where there 18 a jointnesg of title, each co-parcener 
is in possession of every portion of the joint property 
while his share is not defined, and in such cases, the 
change in the mode of enjoyment is not capable of 
assessment in termsof money and therefore the resi- 
duary Art. 17 becomes applicable. Such jointness 
of title can ordinarily exist in the case of a co- 
parcenary property only, but where the shares of co- 
owners are known and ascertained, a suit for parti- 
tion is virtually a suit toenforce a right toa share 
in joint family property. Under the Muhammadan 
Law the share of each member of the family in the 
family property is specific and is known and the 
title of one member ofsuch a family is not joint with 
that of any other member. 

Consequently, where a Muhammadan co-owner in 
joint possession institutes a suit against the co-owners 
for possession by partition and separation of hig 
share, the suit is for the enforcement of that share 
which he claims in the family property under the 
Muhammadan Law. In this aspect the case falls 
under s 7 (iv) (b), and not under Art 17 (iv) of Sch, 1I 
Court Fees Act. Nisar ALI Kuan v NAWAZISH ALt 
KHAN Lah. 328 
———. 8, 7(V,. See Court-fees 494FB 
——s 7 (v (iv) b), Sch. H, Art. 17 (VI, Ss. 7 

(IV-A) Madras Amendment,—S. 7 (v), appli- 

cability to partition suit where plaintiff ts in joing 

. possession—Such suit Jalle within Art. 17 (vi) 

Sch. II—S. 7 (iv) does not apply. i 

Sub-section (v) of s. 7, Court Fees Act, cannot be 
deemed to apply to a partition suit where the 
plaintiff is in joint possession. A joint owner who 
is in possession doesnot need to sue for possession 
He has possession and the fact that his possession 
is shared by others does not affect the position. 
Section 7 (v, can only apply where the plaintiff ig 
seeking relief in respect of possession of immoy- 
able property when he is out of possession, 
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The language of s. 7 (iv) (b) is incompatible with 
@ claim for partition when the plaintiff is in joint 
possession with the other members of his family. 
A suit to enforce a right tu share in any proper- 
ty on the ground that it ie joint family property 
is a suit of a different nature from a suit to en- 
force the right to a share. Where the claim is to 
share, it implies that the plaintiff ig notin pcs- 
session : whereas a suit to obtain possession of a 
share is compatible with the plaintiff being in 
joint possession of the whole. Ifthe words ofs. 7 
(tv) b) are to be given their ordinary meaning, they 
cannot apply toa suit for partition by a member 
of a joint family who is still in joint 
In these circumstances the only provision in the 
Court Fees Act which is applicable is Art. 17 (ni) 
of Sch, II, Art. 1?-Bof Sch. II. (Mad. Amendment). 
O. R RAMASWAMI AYYANGAR V.O S. RANGAOHARIAR 

Mad. 494 F B 
S. 17, Sch. |, Art 1—Appeal from dismissal 
of claim under s. 9, U. P, Encumbered Istates Act 

(XXV of 193144, based upon number of deeds—S. 17 

does not apply—Court-fee payable is ad valorem 

on total amount of claim. 

Section 17, Court Fees Act, does not apply to an 
appeal from an order disallowing a claim made 
under s. 9, U. P. Encumbered Estates Act,on the 
basis on number of deeds, because a written state- 
ment under s. 9 is not a suit. Section 9 cleaily 
enjoins upon the creditor to file a written statement 
in respect of hisclaim which may consist of claims 
upon several documents. It is not open to the Court 
either to ask the creditor as contemplated byr. 6 
of O. IT, Civil P. C., to split up his claim into 
several on each deed or to order separate trials in 
respect of separate causes of action. The court-fee 
payable on such appeal is ad valorem under Sch T, 
Art. 1, Court Fees Act, upon the total amount of 
the claim by the credit:r even though that claim 
may have arisen under separate and distinct 
deeds. BAUBHAGYAWATI Devi y. DEPUTY COMMISSIONER, 


KERI Oudh 144 
Sch. lf, Art, 17 (vi). 


Sen Court Fees Act, 1870, e. 7 iv) (b) 323 
SEE Court Fees Act, 1870, s. 7 (v', (io) (b) 494F B 

Criminal Procedure Code (Act V of 1898), 
s. 4 (1) (K)—Inguiry and investigation—Distinction 
—Documents seized—Examination of, by Customs 
or Police Officers, whether investigation, 

A clear distinction is made by the Code between 
an inquiry and an investigation An “inquiry” 
relates to a proceeding held by a Court or a Magistrate 
while an investigation relates to the steps taken by a 
Police Officer or a pers»n other than a Magistrate, 

“A proceeding by a Police Officer for the collection 
of evidence would answer the definition of investiga- 
tion only if it were a proceeding under the Code. An 
examination by the Customs or Police Officers, of the 








documents ‘seized, is not a proceeding under the 
Code and hence uot an investigation under the 
Criminal P. O. XC. HosutpE v. EMPEROR Gal. 486 





$. 96 (1)—Issue of warrant in anticipation 

of inquiry or trial. 

for a Magistrate to use his powers under s. 96 (1) 
(3) it is not necessary that there should be an inquiry, 
trial or other proceeding pending at thetime the 
search warrant was issued and a Magistrate can use 
his powers under this clause in anticipation of such 
inquiry or trial. K HosHipe v. Empgrork Cal. 486 
— $. 96 (1)—Searchk warrant, when should be 
` ¢ssued—Duty of Magistrate in this respect. 

A search warrant is not to be issued automatically 
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or for the mere asking. It can only be issued when 
the Court considers that the purposes of an enquiry 
would be served. The Magistrate must apply his 
judicial mind to the question and must satisfy him- 
self that the issue of the warrant is necessary and 
thatthe requirements of the law for the issue of the 
warrant are present. He must see whether there are 
sufficient materials before him to justify the drastic 
action which he is being invited totake. When it 
appears that a Magistrate has not applied his mind’ 
inthis way and when it appears that action has been 
taken on insufficient material, the High Court will 
always interfere. K HosSIDE v. EMPEROR Cal 486 
——— 8 96 1) (3)—S. 96, (1) (3, if empowers 
issue of warrant to help investigation by Police 
or Customs Officers. 

Clause 3 of s 96 (1), Oriminal P. C., has nothing 
whatsoever to do with an investigation It does not 
provide for any step tobe taken in aid of an investi- 
gation but it provides for something which the Magia- 
trate may do for the purpose of serving an inquiry, 
trial or other proceeding under the Code, Clause 3 
of s. 96 (L) does not empower a Magistrate to issue 
& warrant to help the investigation by the Police and 
the Customs Authorities. K.HosxiIpE v. EMPEROR 


Cal. 486 

——— 8, 107. Sree Criminal Procedure Code, 
1898, sr 345 (6 642 
———— 8. 107—Principal and surety executing 


bond for keeping peace—Surety, when liable 

Where the accused and his surety have executed 
bonds for keeping the peace, inthe first place, it is 
the principal bond which is to be forfeited; it is 
only if that cannot be realized, is the surety Jiable 


to pay. The same principle would apply to a 
fractional sum out of the bond, CHANDA SINGH v. 
EMPEROR Lah, 642 
——— 8.135. Sze Oriminal Procedure Code, 1898, 
s. 141 723 
— — $,135—Purpose of s. 135, 
The purpose of s 13%, Criminal P. O. is clear. The 


persons against whom conditional order has beén 
passed under s. 133 must either obey the order or 
show cause why the order should not have been made, 
They can be heard once in their defence, ` bat they 
cannot be heard twice. JBT: ANAND v. SHIKARFUR 
MUNIOIPALI1Y Sind 723 
$s.141,135—Order under s. 141 musg be 
reasoned one— Persons choosing to be heard by 
jury—Fatilure of jury to function—Further inquiry 
ta nol necessary tf there is material for passing 
reasonable order under s.141—Failure of jury to 
try case through no fault of persons choosing jury 
trial—If can claim that therr case should be heard 
as summons case under 3. 137 (1,—Magistrate how- 
ever should give them opportunity to state thetr case 
briefly. i 
In s. 141, Criminal P. O., the word “‘discretion” is 
us2d in relation to the extension of time within which 
the jury isto give their verdict. It is notused in 
relation to the order passed by the Magistrate. The 
Magistrate has a discretion under s. 141 as tothe 
order he should pass and that discretion means a 
judicial discretion. The Magistrate cannot under 
that section pass an arbitrary or capricious or 
whimsical order. The order passed must be a reason- 
ed order. Where the persons against whom an 
order under s. 133 is passed have chosen to ba heard 
by ajury, on failure of the jury to function, the 
Magistrate is not required to hold a further inquiry 
if he has before him material upon which he can pass 
a reasonable order undér g: 141, 
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Where persons have in good faith chosen a trial by 
jury, and through no faalt oftheir own, theirchosen 
tribunal fails to hear and try their case, they cannot 
claim, then, that they are entitled that their case 
should be heard by the Magistrate as a summons case 
under s. 137:1) but the Magistrate would clearly 
desire in such circumstances that they should be 
given an opportunity briefly to state their case, 
e BTHANAND V. SHIKARPUR MUNIOIPALITY Sind 723 

8.144 See Oriminal Procedure Oode, 1898, 

s. 435 477 
S. 144—zpression of opinion as to title, 

value of, ; 

Any expression of opinion on the question of 
possession in favour of one party or the other 
under s. 144, Oriminal P.O., is not of a permanent 
nature, Such an order is passad in summary pro- 
ceedings and cannot affect the real rights of the 
parties onthe question of possession. Serr Baacwat 
Lat v. Bacau PANDEY Pat. 806 


8. 144— Restriction under s. 144, limits 
of —Delegation of power in this respect by Magis- 
trate to another officer. 

In a country which enjoys liberty of the press, a 
person isentitled in his newspaper to publish any 
news, and make any comments, which he chooses, 
provided that he does not infringe any provision of 
law. A Magistrate acting under s. 141 may no doubt 
restrict that liberty. But he should only do so if 
the facts clearly make such restriction necessary in 
the public interest, and he shouldnot impose aay 
restriction which goes beyond the requirements of the 
case, 

Magistrate forbidding under s. 144a newspaper 
From publishing certain news, must say in precise 
and definitelanguage what it iathat heis directing 
the person to abstain from doingby the order made 
under s. 144,and to say that he isto refrain from 
doing something which a third party does not ap- 
prove is not an order which complies with the section. 
Itisforthe Magistrate himself, and not for the 
Public Relations Officer to say what is the character 
of the publication which is forbidden. The delega- 
tion of his discretion to ‘another officer is illegal. 
ARDESHIE Pulrozsaaw MURZBAN, In re Bom. 477 


8. 164—Confession of murder mide by 
accused to Magistrate not investigating case—If 
. falls under s }64— Admissibility. 

Statement made by am accused that he had killed 
the deceased and describing the circumstances of 
the crime to the Magistrate when he wig notin- 
vestigating the case or any of the facts connected 
with the case does not fall under s. 164, Criminal 
P. O., and is admissible in evidence though not 
recorded after observing the formalities prescribed 
by s. 164. Narnamotuu KANNAPPAN, In re 
Mad. 479 
8. 181— Agreement to render accounts at 

particular place—If includes further agreement to 

carry property or money to that place. 

An agreement to render accounts at a particular 
place cannot be deemed to include in every case a 
further agreement to carry any property or money 
to that place. Where the question of jurisdiction 
turns upon the allegations made by a party, it is 
not fair to read into them something which they 
do not express and which may or may not be im- 
plied. FATEH SINGH v, EMPEROR All, 481 
= S, 181 (2)~—Only liability to account at 
certatn pluce but no duty to deliver property at 
that place—Oourt at that place, if has jurisdic- 
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tion totry offence under s. 409, Penal Code (Act 

XLV of 3860), 

Where it is alleged that the accused has failed 
to account forthe property then the second part 
of s. 405, I. P. O., will apply and jurisdiction 
exists at the place where the property should have 
been delivered by the accused. Where, however, 
there is only a liability to account at a certain 
place and no duty to deliver any property at that 
place, the Oriminal Court at the place where the 
accounting is to be done has no jurisdiction to try 
the offence. PATEH SiIncHv EMPEROR All, 481 

s. 190 11) ‘c)—Peraon who lodges first 
information report making petition of protest to 

Magistrate — Petition, whether complaint — Action 

of Magistrate on such petition and Police diary— 

S. 180 (1) (©, if applies. | | 

A petition of protest (as it is sometimes called) made 
to the Magistrate by a person who lodges a first in- 
formation with the Police and who is reported against 
by them is really a petition of complaint and must be 
dealt with as such. 

Where the Sub-Divisional Magistrate only acts on 
information contained in the Police diary and the 
petition of complaint filed by the other side, this 
latter coming within cl. (a) of the sub-s. (1) of s. 190, 


Criminal P. O., and the former within cl. (b). 
Clause (c) has no application whatsoever. Panu 
SAMAL v. EMPEROR Pat. 435 


s. 191—S. 191, if entitles accused to be 
tried by Court or Magistrate of his choice. 

Section 191, Criminal P. O., dces not give the aa- 
cused the right to be tried by a Oourtor Magistrate 
of his choice, but only makes it impossible for the 
Magistrate who tock cognizance under suhes, (1), 
cl. (c) of s. 1:09 totry the accused except with.his 
consent, Panu “AMAL V. EMPEROR Pat. 435 

$. 191—“Trial by another Court” in 9. 191 

— Meaning of. 

The expression .“trial by another Oourt’ in s. 191 
means trial by Oourt of. Session or by another 
Magistrate. PANU SAMAL v EMPEROR - Pat 435 
— s, 195 (1) (a}-Complaint by officer sub- 

ordinate to officer concerned—Court, if can take 

cognizance. 

Obiter :—The complaint contemplated by 5.195 (1) 
(a), Oriminal P. O.,must be filed by the officer concern- 
ed or by some officer to whom such officer is subordi- 
nate and if filed by some officer who is himself sub- 
ordinate to such officer concerned he has no jurisdic- 
tion to take cognizance of it. Suer MOHAMMAD v, 
EMPEROR Lah, 703 
——— 8. 195 (2), (3)— Debt Conciliation Board, 

whether Court within meaning of s.195—If can 

pass order under s. 195—Appeal, if lies, from its 
order. 

The Debt Conciliation Board is a Court within 
the meaning of s. 195 ofthe Criminal P. C., and 
hence the Board has power to pass an order under 
s. 195. The Board, however, is neither a Civil nor 
a Revenue Court and no appeal liesfrom its order 
refusing to make a complaint under s, 195. BABULAL 
v, KISANSAO Nag. 708 
——— 8. 197—O fences under as. 500, 501 and 506, 

Penal Code (Act XLV of 1860), by Cane Inspeztor 

while investigating conduct of complainant in 

selling cane—Cogntzance of case without sanction 
of Local Government. 

Where a complaint of offences under ss. 500, £04 
and 506, I. P. O., committed by a Oane Inspector 
while investigating into the conduct of the com- 
plainant in selling. cane is made against the Cana 
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Inspector, the Magistrate cannot take cognizance of 

the complaint without the previus sanction of the 
Local Govt. MUKTI NARAYAN GIR v, EMPEROR 

Pat. 627 

8. 202—Complaint against some jointly — 

Processes against some—Preliminary enquiry under 

sa 202 in respect of one—Legality, 

Ifa complaint is made against some three indivi- 
duals jointly, the fact that the Magistrate has issued 
processes against two of the accused persons would 
not deprive him of hispowerto makea preliminary 
enquiry in respect of the offence alleged against the 
third accused under s. 202, Criminal P. O. Haroon 
V. GAJADHAR SUKHDEO MARWADI Nag. 459 
——— 8. 202 — Procedure — District Magistrate 

sending case to Police for enquiry and report— 

If can on receipt of report send case to another 

Magistrate without deciding whether it should be 

dismissed or proceeded with—Order of transferee 

Magistrate summoning accused is without jurisdic- 

tion. 

When the District Magistrate acts under s. 202, 
Oriminal P. O., and sends the case for inquiry 
and report to the Superintendent of Police, he 
cannot, on receipt of the report, send the case 
for disposal to other Magistrate without deciding 
whether the case should be dismissed under s. 203 
or proceeded with under s. 204. The Magistrate 
to whom the case is transferred thus having never 
been properly seized of the case his order summon- 
ing the accused is without jurisdiction and must 
be set aside, NANTOKH Ray SINGH Gora, BINGH v. 
Ganwak Kuan BULTAN Kuan Lah, 595 

88. 202, 436—Case dismissed under s. 202 

—Diastrict Magistrate, if can compel Magistrate to 

issue process Jor purposes of framing charge. 
“Under s. 436, Criminal P. O., the District Magis- 
trate can only order enquiry into a case which had 
been dismissed under s. 202, Uriminal P. C., but he 
cannot compel the Magistrate to issue process and 
make an enquiry for the purpose of framing a 
charge. HAROON v. GAJADHAR SUKuDEO MARWADI 
< Nag. 459 

"ss. 203—Dismissal of previous complaint 
not set aside—Another different complaint, cannot 
be dismtssed. 

The principle that it is not open to a Magistrate 
to entertain a complaint when a similar complaint 
has been dismissed by another Magistrate of co- 
ordinate jurisdiction and the dismissal has not been 
Set aside by higher authority, has no application 
where the complaint subsequently filed is not simjlar 
to but essentially different from previous complaint. 
UMAR AHMED v. EMPEROR Sind 95 
-——— 8. 244— Application by accused for summon- 

ing his witnesses —Failure to consider application 

is incorrect but not illegal. 

No doubt, under s. 244, Oriminal P. O., the 
Magistrate has the discretion to refuse to summon 
defence witnesses, but an application made by the 
accused for summoning his witnesses cannot be 
completely ignored. Although in failing to con- 
sider the application, the Magistrate acts incorrect- 
ly, it ia not an illegality. VAIDYA ParKasa v. Em- 
PEROR Lah. 575 
—— 8. 253 (2)—Duscharge of accused—Com- 

plaint not disclosing prima facie offence—Dis- 

charge without hearing complainant—Hazamination 
of complaint under 8. 252—Offence not disclosed— 

Accused, if can be discharged without taking reat 

of complainant's evidence. 

ln a suitable case, the Magistrate may come to 


INDIAN CASES 


[1940 
Criminal Procedure Code—contd. 


the conclusion that the charge is groundless even 
before he has heard the complainant under s. 252, 
Oriminal P.O. Such a case might well be one in 
which the Magistrate in issuing proc:ss under 
8. 204 has mistakenly believed that an offence has 
been disclosed by the complaint and on the Matter 
being brought to his attention when the case 
comes before him has seen his error and decided 
that in fact, even if the allegations in the com- 
plaint are true, no criminal offence has been dis- 
closed. In such acase the Magistrate can discharge 
the accused under s. 253 (2), Criminal P, 0., with- 
out the complainant being heard at all 

If, the admissions of the complainant under. 
examination under s, 252, Criminal P, O., make it 
clear not only that the facts sət forth in the Mi 
accused's petition are correct but also that, on the 
basis of those facts admitted by the c mplainant, 
no criminal offence hag been disclosed, the Magis. 
trate is at liberty to discharge the accused under 
s. 203 (2) without calling upon the complainant to 
produce the rest of his evidence. Sutv DATTA y. 
B. K. Soop Lah. 635 
ss, 256, 342 —Magistrate asking accused 
to produce defence witnesses before examination of 

all prosecutton witnesses and examination of 

accused—Accused examined after arguments, on 
date of judgment—Procedure held vitiated trial— 

Proper time of examining accused and calling 

upon them to produce witnesses. 

The accused are not bound to summon their wite 
nesses or to produce them until they themselves have 
been examined, They cannot be called upon to produce 
defence witnesses until the case for the prosecution 
has been completed. The Uourt must examine the 
accused at the end of the case for the prosecution and 
before he is called upon for his defence. 

Where the Magistrate calls upon the accused to 
produce defence witnesses on the day on which some 
of the prosecution witnesses are to be examined and 
on their failure todo so on that date adjourns the 
case for arguments and after hearing the arguments 
adjourns the case for judgment and examines the ac. 
cused under s, 312, Oriminal P. O, on the day on 
which he delivers a considered judgment, the whole 
trial is vitiated. In such a case, there ig a danger 
that the Magistrate must have made up his mind in 
the case before examining the accused. Frroze KAZI 
v. EMPEROR Pat. 227 
ss, 263, 355 (1)—Hvidence in summary 
warrant case not signed—Hffect—s. 263 is excep- 

tion to s, 355 (1). 

Section 263, Oriminal P., O., must be read as an 
exception to the general provision contained in 
8.599 (1). Moreover, even if it be assumed that this 
does not save the Magistrate from making a memoran- 
dum of the substance of the evidence of each witness, 
the failure of the Magistrate merely to sign his 
memorandum in a summary trial of a warrant case 
cannot be regarded in the absence of prejudice to 
the accused as sufficient by itself, to vitiate the con- 
viction. MOngIN y, EMPEROR Pat. 312 
——— 55, 263 (D), 537—Date of offence not 

recorded on prescribed form, whether vitiutes trial, 

Failure of the Magistrate to enter the date of the 
commission of offence in aprescribed form ag re- 
quired by s. 263 (b), in a summary trial, does not 
Vitiate the trial and the defect is cured by s. 537, Urimi- 
nal P.O, if such failure has not led to any prejudice 
or failure of justice, MOHSIN v. Eupnron Pat. 312 
—— 85, 263 if), 537—Vaiue of property not 

entered— Effect. | 








` form does not 
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The trying Magistrate ought, of course, to comply 
with the requirements of cl. (f) of s. 263, but where 
he hus the first information report, &c., in the case 
before him, it is impossible to assumethat there is 
a real defect of jurisdiction by reason of the property 
alleged to have been stolen exceeding Rs. 50 in 
value, and the mere failure to enter the value in the 
suffice to raise any question of 
possible or probable prejudice or failureof justice, 
the governing factor in s. 537, Oriminal P. O. 
MousIn v. EMPEROR Pat. 312 

S. 288—Statement made before Committing 

Magistrate resiled from in Court of Session— 

Evidentiary value of. 

Where a witness in a Oourt of Session resiles 
from a statement made by him in a committing 
Oourt, his evidence should nət be relied on in the 
absence of corroboration although it may be treat- 
288, Oriminal 
P. 0. : Mad. 484 
———s. “307. Sun Oriminal Procedure Oode, 

1698, s 423 (2) 402F B 


KATARU OHINNA PAPIAH, In re 


" ———— 88, 307, 423 (2)—Case submitted under 


' the case is submitted is 


* ho judgment passed. There 


‘ 
~~ 


‘ reversal is not a necessary step bafore 


8. 307 —S, 123 (2), if comes into play. 

Per Stone, C. J. and Grille, J.—The Oourt to which 
not hearing an appeal 
though it has the powers of an Appellate Oourt, 
There is nothing to appealfrom. ‘There has been 
‘has been no verdict 
‘accepted. There has beenno judgment based on that 
verdict. The Court on the hearing of a submitted case 
is free to acquit or convict without its being 
necessary to alter or reverse any verdict. [t can- 
not, however, acquit or convict without considering 
the jury's opinion. It hasto give that opinion in 
its proper form unaltered and unreversed proper 
weight but it can leave an opinion which, if accept- 
ed, would amount to a verdict of acquittal com- 
pletely untouched and still convict and vice versa, 
‘As that tribunal is not concerned with the altera- 
‘tion or reversal of a verdict (which alteration or 
if Can pro- 


` ceed to its conclusion) s. 423 (2) does not come into 


`” verdict even when the matter 


- been accepted by the Sessions Judge. 


“ placed’ upon his: powers and functions 


‘EMPEROR l 


- play. 


‘ Per Bose, J.—The verdict of the jury remains its 
is before the High 
Court and notwithstanding the fact thit it has not 
There is 
nothing in the Uode which “states or suggests that 


“ths verdict springs into existence as a verdict only 


when it is accepted by the Sessions Judge and 
that until’ then it is only a pious expression of 
opinion on the part of the jury. 

* Per Niyogi and Bose, JJ. (in Order of reference). 
The Sessions Judge nas not been given liberty to 
disagree on any poiot that he thinks fit but only 
when, in his ‘opinion, the jury have not discharged 
their functions according to law,that isto say, he 
must accept the limitations which the law has 
by ss. 298 
and 299. It 1s only whan, in his opinion, ‘no rea- 


~ sonable jury,” could have reached their conclusion, 


that he is permitted to disagree, and sven then, he 
‘is ‘not expested to make a reference unless he 
“clearly of opinion 
‘ends of justice.” 


is 

that is is necessary for the 

DATTATRAYA SADASHIV KARVE v. 

Nag. 402 F 8 

ss. 307, 423 (2)— Verdict being one which 

| reasonable, sensible or prudent man could reach— 
°' High Court, when can interfere. 

© Per Stone, C. J. and Grille, J.—The High Oourt 


? oan intêrfere when ths ‘verdict on the facts is one 
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which reasonable, sensible or prudent men could 
conceivably reach, ifit takes a different view of 
the evidence, It can interfere when the verdict is 
perverse but it ought not todo so unless it is 
por verse. 

Per Bose, J.—But not only ought it not to do so 
when the verdict is not perverse but it has no 
power to do sounder the law.DaTratraya SapasHiv 
Karva v. EMPEROR Nag. 402 F B 
ss. 307, 423 (2)—Verdict of jury, if final 

on all questions of fact. 

Per Stone, C. J. and Grille, J.—In a reference 
under s. 307, Criminal P. O., the verdict of the 
jury cannot be regarded as final on all questions 
of fact whether for or against the accused. ` 

Per Bose, J.—When a tribunal (the jury) has 
been invested with exclusive jurisdiction to deter- 
mine certain matters, and when it does ita duty 
strictly in accordance with law, its conclusione 
cannot be brushed aside simply because another 
authority not invested with jurisdiction to enter 
into the facts comes to another conclusion. Con- 
sequently the verdict of the jury is to be regarded 
as final on all questions of fact, whether for or 
against the accused, in a reference under s. 307 
provided it is understood that s. 425 (3) permits 
the High Court to alter or reverse a verdict which 
it considers to be perverse, DATTATRAYA SADASHIV 
KARVE v. EMPEROR Nag. 402 F B 
s, 342. Sez Oriminal Procedure Oode, 
1898, s. 256 227 
- $. 342—Person accused of murder kept in 

suspense for 16 months before trial—In egzamina- 

tion under 8, 342, two printed pages of precis of 
evidence against him read out in one breath and 
accused asked whether he had to say anything— 

Heid no opportunity given to accused to explain 

matters against him. | 

In an examination under s. 342, Oriminal P. O., of 
a person accused of murder and who had been 
kept in suspense for several months before the 
trial began. Nearly two printed pages containing 
a precis of the evidence against the accused were 
read out as it were in one breath, and the accus 





-_— 








ed was asked whether he wanted to say any- 
thing : ; : 
Held, tbat this kind of question was one which 


it was impossible foranyone and least of allfor a 
person accused of murder who had been kept in 
suspense for 16 months before the trial began, to 
answer. It was impossible for him to have remem- 
bered all the points which he was asked to ex- 
plain. This was certainly not giving a real oppor- 
tunity to the accused to explain mattere appearing 
in the evidence agaiist him, KANAKASABAI PILLAI, 
In re Mad. 704 
——~ S, 342—Scope of. | 
Section 312, Oriminal P. O., doss not come into 
operation when additional evidence is taken under 
5, 422, Natav Sine v. EMPEROR Nug. 660 
———— 5, 345 (6)—Complaint under s. 500, Penal 
Code (Act XLV of 1860), compromised outside 
Court—Party resiling from it before it is filed— 
Effect —Acquittal of accused, if must be ordered. 
A composition arrived at between the parties of 
offence under s. 500, I. P. O., which is compound- 
able without the permission of the Gourt is complete 
ag soon as it is made and has ` the effect of an 
acquittal in spite of the fact that one of the parties 
subsequently resiles fromthe compromise. Ifit is 
proved thatthe parties signed the document and 
understood its contents, it is incompetent for any 
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party to it to withdraw from it. Since the compro- 
mise has the immediate effect of acquittal so as to 
deprive the Magistrate of his jurisdiction to try 
the case, the subsequent withdrawal from it even 
before the filing of the compromise in the Court by 
any party can neither affect the acquittal nor revive 
the jurisdiction of the Magistrate to proceed with 
the case. The simple question for the Magistrate 
in such a case is to find whether or not the par- 
ties signed the document and understood its con- 
tents, RAMBAI v, OpANDRA KUMARI Devi Nag. 370 
—— 88. 345 (6), 107—Composition of offence 

—Effect of—Bond executed for keeping peace— 

Forfeiture of, in absence of other evidence-- 

Legality. 

The composition of an offence under s, 345 (6), 
Criminal P, ©., shall have the effect of an acquittal 
of the accused with whom the offence has been 
compounded and if there is no other evidence on 
the record to show that the accused committed a 
breach of the peace, the orders forfeiting part of 
the bond not being supported by any evidence is 


illegal, UHANDA SINGA v, EMPEROR Lah, 642 
——— 8. 355 (1). See Oriminal Procedure Oode, 
1898, s. 263 312 





ss. 366, 424—Duty of Appellate Couris 
in writing judgments—Failure to comply with pro- 
vistons of Code—Effect. 

-Appellate Court should take care to write judg- 
ments which are in consonance with the provisions 
of the Oriminal P. O, because by failing to do 50, 
they encourage persons convicted to waste their 
money and the timeof the High Court by making 
applications in revision. Ram SINGa v. EMPEROR 





Ail. 97 
. - 8. 367, Sze Criminal Procedure Code, 
1898, s. 561-A i 472 


88. 367, 561-A—Judge, when entitled to 
pass remarks in judgment on conduct of party or 
wttness—Kapunging of remarks from judgment— 

Pouer of High Court. 
`- A Magistrate is not bound to 
merely to a finding that the accused is not proved 
guilty. Such a verdict often leaves the accused 
with a stain on his character in the public esti- 
, mation though not in law and it isthe duty of a 
‘Magistrate if he considers that the prosecution 
“case is not only not proved but was deliberately 
false and concocted to give such a finding in favour 
of the accused so that the accused should leave the 
Court without a stain on his character. 

An arriving at the conclusion that a prosecution 
case is false and fabricated the Judge is at liberty 
to make remarks on the character or conduct of 
' certain witnesses who have appeared to support 
that case for otherwise he cannot arrive at a 
finding that the documents on which the prosecu- 
tion rely are false and fabricated. When he has 
done so the remark that the conduct of persons 
doing such a thing is criminal or contemptible 
follows and is justined on the findings arrived at. 

The High Court ot course can interfere under 
Bo S6J-A and expunge remarks from judgment in 
cases where remarke are made about a person who 
18 Dot & party tothe proceedings or not a witness 
in the case. The High Court can algo interfere 
when remarks are made about a party to the pro- 
ceedings or a Witness tothe case which are not 
Justified by the findings or when it can be shown 
that the judgment is due to bias or perveiee, 
KARAMAT ULLAH p. EMPEROR Lah. 799 
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—— 8. 423 (2). Ber Oriminal Procedure Code, 

1898, s. 307 402 Fs 
ss 423 (2), 307—Whole case is opened up 
when reference 18 made. 

Per Stone, C. J. and Grille, J.—The whole case is 
opened up when a references is made so as to enable 
the High QOourt to reach independeot conclusions 
of 1ts own on the evidence, The submission makes 
the transition stage, 

Per Bose, J.—The High Court must decide, in 
the first instance, whether the verdict is perverse 
or not and the whole case is opened up to the 
extent that it is necessary to enable it to. reach 
such a conclusion, but it cannot reach its own deci- 
sion on the facts unless and until it comes to the 
conclusion that the verdict was perverse or that it 
otherwise militates against the provisions of 
8, 423 (2). 

The werd “ verdict’ is not confined to the ulti- 
mate conclusion of guilty or not guilty but may 
embrace other things as well, The sense ia 
which it is used in s. 423 (2) relates to the final 
decision of the majority and it does not embrace 
the opinion of the minority. But the word 
“ opinions '’ cannot possibly be used in that sense 
in 8. 307 (3) for clearly the High Court is entitled 
to take into consideration not merely the opinions 
of the majority but also those of the minority; 
and where the jury as a whole, or any individual 
juryman, has chosen to give a reason or to indicate 
the grounds on which the conclusion ia based, then 
the High Oourt is bound to consider those opinions 
as well. DATTATRAYA Sapasuiv KARVE v. EMPEROR 

Nag. 402 FB 
———— 8, 424. Sze Criminal Procedure Code, 

1698, s. 266 9 
—— 8. 435—Powers of District Magistrate 

under s. 435. 

Where the matter ie properly before the Additional 
District Magistrate under s. 435, Criminal P. O., he 
has the power to go into the merits of the case to 
satisfy himself aa to the correctness and legality or 
propriety of the order passed by the Magistrate. If 
he does so, and he is of opinion that the Magistrate 
had misconceived the evidence recorded by him, he 
would certainly be right in even ordering the Magis- 
trate to issue process against the person against 
whom the Magistrate had dismissed the com- 
plaint, HARUON v., QAJADHAR SUKHDEO MARWADI 

Nag. 459 

ss, 435, 144— Revision ‘after cancellation 

of order under s. 144, maintainability of —Provt- 
stons of 8. 144 (4), if bar to such application. 

lt frequently happens that the High Court is called 
upon under s, 435, Criminal P. O.to revise an order 
of conviction after the sentence passed by the con- 
victing Oourt has expired. It is open to this Oourt, 
if it thinks that an order under s. 144 ought never to 
have been made, to set ıt aside, although before that 
action can be taken, the order may have ceased to be 
in operation. | 

Wheie a partof the order had been rescinded by 
the Magistrate before there was time to make any 
application to him, the fact that the petitioner did not 
avail himself of the remedy under s. 144 (4) 1s no 
ground for refusal to interlere in revision by the 
High Court. ABDESHIR PuIROZSHAW MURZBAN, In re 








“Bom, 477 
—— 8, 436, Sep Oriminal Procedure Code, 
1898, s. 202 459 


S. 497 (5)—Inherent powers of Court, to 
7vé-aTrest accused released on bail—Accused released 
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on batl—Case then transferred to other Magis- 

trate—Such Magistrate, if can re-arrest accused 

when ends of justice require it. 

Every Judge or Magistrate trying a criminal case 
has inherent power to see that the trial is properly 
conducted and that the ends of Justice are not de- 
feated, and if facts are brought to its attention, 
which suggest that uriless the person who is being 
tried is placed under arrest, the ends of justice will 
be defeated, the Court has inherent power to direet 
his arrest. Where, therefore, the Magistrate to whom 
the case is transferred is satisfied that the ac- 
cused person has been tampering with a prosecu- 
tion witness, the Magistrate in order to prevent a 
Tepetition of the offence is entitled to direct that the 
accused be re-arrested notwithstanding the order for 
his release on bail by the first Magistra. EmMPpPrRROR v. 
RAUTMAL KANUMAL MARWADI Bom, 101 


. 517—Order disposing property under 
8 517 made in property register without hearing 





be upheld. AKELLA RAMA Kriagnarya y. DEYULAPALLI 
BRETH AMMA Mad. 224 
— S. 522—Bench of Magistrates convicting 
accused abolished subsequently—Another Bench, if 

can pass order under s. 599. 

Where a Special Bench of Honorary Magistrates 
which has convicted an accused is subsequently 
abolished, another Bench has no Jurisdiction to pass 
an order under s, 529, Criminal P. O, upon an ap- 
plication of the complainant, Buant v. NABAIN 
SINGH ; Lah, 895 
— 8. 522—" Force” and “criminal force” — 
Conviction for criminal trespass —Complainant's 

remedy lies in Civil Court and not under s, 522, 

The definition of “force” and “eriminal force” in 
a8. 349 and 350, I. P. O., contemplate criminal forco 
being used to any “person” and do not take into 
account such force being used to a “matter of sub- 
stance,” A conviction for an offence of criminal 
‘trespass will not necessarily entitle the complainant 
to. seek his remedy under s. 322, Criminal P.O., 
unless there is finding of the Court that the offence 
with which the dispossession happened was attended 


with the use of criminal force on the person of the 
complainant. 








been made tohim, hia remedy 





—~$ 522- Order under, after delay of more 
than. two months after conviction— Deluy not due 
to fault of complainant~— Order, tf good. 

Obiter.— Where an order under s, 522 was made more 


Pat. 423 


———~ 8. 522—Order under, tf can be passed in 


revistan. 
In & proper case the Court of appeal or the Court 
of revision can pass an order under s. 522, Criminal 
abe e At such Oourt is satisfied that an order of 
the nature is necessary in the interest of justice, 
BAHEBJAN v, EMPEROR Pat, 423 


= 8. 526—Bail unlawfully refused—Trial 
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postponed deliberately—Case held should be trans- 

ferred. 

Where the application for bail by the accused 
is unlawfully refused and the trial of the oase is 
deliberately postponed by granting unnecessarily 
leagthy adjournments, there is sufficient cause for 
the trausfer of the case to some other Magistrate 
competent to try it. M. A. Azeez v. Too Kine 


Rang. 147 

——— 8. 537, Sem Oriminal Procedure (ode, 
1398, a. 263 (b), (F) 312 
——— 8. 561-A, Ses Criminal Procedure Code, 
1898, s. 367 799 


~———~ $8. 561-A, 367—Disparaging remarksa—~ 
Hapunging of, from judgment. 
isparaging remarks made against a person not 
before the Court and unwarranted by evidence or 
made against a witness without affording him any 
opportunity to offer explanation, should be expung- 
ed from the judgment. K. V, LAKSAMANA Rao, In re 
Mad 472 
— Chap. XIV—Power of Calcutta Police to 
conduct proceedings under Code for collection of 
evidence. 

The Calcutta Police have no power to conduct pro- 
ceedings under the Code forthecollection of evidence 
since the provisions of Ch. XIV which confer such 
power have not been extended to the Police in 
Oaleutta, and no provision of the Code applies to them 
unless expressly extended, K. Bosurpz » EMPEROR 
Cai. 486 
— Chap XXXill—Findings of jury on ques- 

ion or eor in case arising under Chap. XXXIII, 

if final. 

Obiter per Niyogi and Bose, JJ, in order of refer- 
ence.—In a case arising under Ohap. XXXIII, Ori- 
minal P, O., the finding ofa jury ona question of 
fact cannot be treated as final. DATTATRAYA SADASHIV 

VE V. EMPREROR Nag. 402 FB 
Criminal trlal—Complaint—Accused called upon 
regarding truth of allegation — Legality. 

It is not only irregular but illegal for a Magistrate 
to whom a complaintis mada to call upon the person 
accused for a report ag to the truth or falsity of the 
charge preferred against him before calling upon 
complainant to substantiate his allegations. MUKTI 
NARAYAN Grey Eypsror Pat. 627 

Complaint — Magistrate doubiful regarding 
allegatianstn complaint—H4 should record dt in 
order-sheet 

If the Magistrate has any doubt as to the truth of 
the allegations in the petition of complaint ag sup- 
ported by the solemn affirmation of the petitioner, he 
ought to record an order to that effect in the order 
sheet, so that the superior Ourts may be satisfied 
that the Magistrate had any justification whatsoever 
in refusing to issue summons to the accused as requir- 
ed by law. MUKTI Narayan GIR v. EMPEROR 

Pat. 627 
Confession. See Evidence Act, 1872, ao 
84 
——— Confession — Confession by accused after 
being kept in Police custody for number of daya 

—Confession is suspicious—Portion of confes- 

sion, if can be relied on. 

If an accused has been sent up to headquarters 
for production before a Magistrate within 24 hours 
of his arrest, and if then he has made a confession, 
it may be argued on behalf of the prosecution that 
there was nothing suspicious about the ciroumstances 
in which the confession was made. But when it is 








. found that the man who makes a confession has been 
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b 
kept in Police custody in defiance ofthe rules on 
the point for a number of days, then the Court is 
entitled to ask the prosecution to explain why the 
irregularities were committed. 

hen a confession itself contains a statement 
that the accused made it under the threat of the 
Police, it must go againstthe prosecution. The 
confession made by an accused person isa document 
which should be taken into consideration with the 
utmost possible care. It ia not right for the Court 
to put relianceon a portion of the statement made 
by the accused person which would implicate him 
in the commission of a crime and to disregard 
another portion simply because it would go against 

the prosecution story. ABDUL SUBHAN y. EMPEROR 
All.192 
——— Conviction or acquittal depends on credi- 
bility of witnesses—Hvidence believed— Accused, if 

-entitled to acquittal on ground that evidence was 

irregularly obtained. 

Oonviction or acquittal depends upon the credi- 
bility of the witnesses as assessed by the Court and 
not on the question whether their presence on the 
scene of the alleged offence was in accordance with 
a particular legal procedure. The failure to comply 
with the provisions regulating searches may cast 
doubt upon the bona fides of the officers conducting 
the search. But when once the evidence has been 
believed, it is obviously no defence to say that the 
evidence was obtained in an irregular manner, 
There is nothing in the law which makes such evi- 
dence inadmissible. Accused is not entitled to 
acquittal on the mere fact thatthe search witnesses 
did not come from the same locality. BANOMALI 
BuATPACHARJER v. EMPEROR Cal. 471 

Counter-cases of mutual assault—Evidense 
in one cannot be used in other. 
`. Where two persons bring cases of mutual assault 
the Magistrate cannot use evidence given in one 
case as evidence in the other anda conviction based 
on such evidence cannot be upheld. Mrs W. Wavag 
v. EMPEROR Cal. 67 
Evidence—A ppreciation. 

Where the witnesses are more or less the same, 
they cannot be said to be unreliableas against cer. 
tain accused only and reliable ag againet others. 
MOHIDEEN Pronar ROWTHER, In re Mad. 525 

Evidence, Circumstantial evidence alone 
avatlable—Interpretation both ways—One tn favour 
of accused should be taken. 

Where two interpretations are possible, it is not 
right to adopt the interpretation which jg un- 
favourable tothe accused in preference to the other 
which is favourable to the accused, unless there ig 
some specific reason which justifies the adoption 
of the unfavourable interpretation. In a case in 
which the evidence is entirely circumstantial, the 
Court ought to consider whether the only reason- 
able inference ig the one which ig Consistent onl 
with the guilt of the accused and inconsistent wit 
his innocence. Where a reasonable interpretation 
is possible which is favourable to the prisoner, 
that interpretation ought not to be rejected merely 
because another interpretation—an unfavourable 
one—appears to be equally oreven a little more 
reasonable. KanaxasaBar PILLAI, In re Mad. 704 

Evidence—Discrepancy — Murder — Accused 

charged with murder in course of melee found to 
have several wounds—Duty of prosecution in ez- 
laintng such wounds, 

t is surely a discrepancy of great gravity when 
a witness, called to say that a fatal blow was 
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struck and the deceased fell in consequence of it, 
is obliged toadmit that on an earlier occasion: he 
told the Police that the deceased fell when he ran 
into the yoke-pin of a cart. 

When a man charged with murder in the course 
of a melee is found to have number of wounds, the. : 
prosecution ought to be able to do more than mere. 
ly call a witness to say that the deceased swong a 


da in all directions, and then ask the Court to 
infer that that explains the accused's wounds, 
Nea Kyaw WIn v. Tar Kine Rang. 719 





Evidence — Duty of prosecution — Higher - 
authorities suspecting conduct of investigating 
oficer and knowing further evidence throwing ` 
doubt on prosecution story, before trial begins— 
Such evidence must be put before Court. 

It isthe bounden duty of the prosecution to place 
before the trial Court all evidence relating to the 
case which is at its disposal and then invite a 
judicial decision. Prosecution takes a very grave 
risk if it takes upon itself the duty. of withholding 
evidence relating to the crime. It isnot the function 
of the prosecution to decide which portion of the 
evidence is true and which portion is false. This 
oes not mean that where conflicting evidence is 
produced during an enquiry, the prosecution cannot 
elect torely on the statements of one set. But the. 
duty of the prosecution js that the trial Judge must 
be informed about the opposite version and then it 
will befor the Judge to decide whether he should 
hear the evidence or not. Inother words, it is the 
duty of the prosecution to let the Judge know of the, 
entire evidence at its disposal. 

Where subsequent tothe case being sent up for 
trial but before the trial takes place, the higher 
officers suspect the conduct of the investigating 
in connection with’ the case and come to 
know of some further evidence which may possibly 
throw doubt on the prosecution story which had 
been put forward as a result of the inquiry made 
by the investigating officer, the proper and fair 
course is to place the fresh evidence or information 
before the Court which has to adjudicate the 
question of guilt or innocence of the acoused 
persons. In acaseofthis kind it ig the clear duty 
of the prosecution to produce at the trial not only 
the witnesses who supported the version of the 
investigating officer but also the witnesses on whose 
evidence the prosecution authorities passed an order 
for the suspension of the investigating officer. 
ABDUL SUBHAN v, EMPEROR All. 192 

Evidence—Evidence of witness rejected so 
far as some of accused are concerned=If can be 
safely accepted in case of others, 

The procedure of rejecting the evidence of cere 
tain witnesses so far as certain accosed are con- 
cerned and accepting it so far as others are con- 
cerned cannot be upheld. The witness whose evi- 
dence has to be rejected so far as certain ac- 
cused are concerned cannot safely be accepted or 
acted upon in the case of other accused. SHENBAGA- 
PERUMAL NAIOKER v EMPEROR Mad. 601 
——— — Evidence—Murder—Alleged murder of wife 

by husband—Direct or circumstantial evidence 

not available—Conduct of accused, if can be taken 

into account. i 

Where a person is alleged to have murdured his 
wife and there is no direct or medical or other 
circumstantial evidence justifying a conviction 
much reliance cannot be safely placed on the con- 
duct of the accused. KANAKASABAT PILLAI, In-re 


Mad. 704 
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Hvidence—Murder— Presumption—Ligature 
strangulation, whether homicidal or suicidal. 
There is no presumption in law that a ligature 

strangulation may or must be presumed to be homi- 


cidal and not suicidal. Even taking it as a pre- 
sumption of fact, such a presumption cannot be 
safely made, and a finding that a particular 


strangulation was homicidal cannot 
made to rest on this so-called presumption 
KANAKABABAL PILLAI, In re Mad. 704 
Rutidence—Murder— Witness having enmity 

with accused— Reliability. 

It is altogether unsafe in a murder cage to place 
` reliance on the evidence of a witness when the Court 
knows that enmity exists between him and accused. 
ABDUL SUBHAN v. EMPEROR All 192 
— Evidence— Prosecution witnesses inter- 

related— Whether ground for disbelieving them 

The mere fact that the principal prosecution 
Witnesses are inter-related is not sufficient to dis- 
believe their statements in toto especially when 
they were present on the spot and their version is 
amply corroborated by other facts and circum- 
stances. SOHNA v. EMPEROR Lah 603 

Judgment—Remarks— Expunging of. See 

Oriminal Procedure Code, 1898, s. 36? 799 

Jury and assessors— Distinction. . 

Per Niyogi and Bose, JJ.—(In order of reference)— 
The assessors try nothing and decide nothing : they 
merely assist the Judge. The jury, on the other 
hand, actually try the mattere with which they are 
entrusted. They are invested with a status akin to that 
of the Judge himself. The fundamental conception 
underlying all jury trials ie that the jury are there 
actually to try the case and not merely to aid the 
Judge in arriving at a conclusion, They are iu- 
vested with a special status and given special 
powers, and the ultimate responsibility for all 
decisions within their sphere is meant to be theirs 
and theirs alone, No charge is delivered to the 
assessors on the contrary, the Judge is given a 
discretion to “sum up” the évidence for the pro- 
secution and the defence or not as he thinks fit. 
It is not obligatory. No question about segregi- 
tion arises and the Judge is not bound to con- 
form to the opinion of the assessors. He has not 
got anything like the same freedom of actionin a 
jury trial. If he agrees with the verdict, then of 
course no difficulty arises but if he disigrees, 
then his hands ure very considerably tied. In the 
first place, he has no powers of acquittal or con- 
viction or even of ordering a fresh trial. He can 
only “ submit the case’ tothe High Court. But 
even this he cannot do merely because he dis- 
agrees, He has tobe “ clearly of opinion that it 
is necessary for the ends of justice” to submit the 
case, DATTATRAYA SADASHIV KARVE v. EMPEROR 

Nag. 402F B 

—Justice-—Police Officers should not be allowed 

to raise communal questions with view tọ serve 
their own purpose, ` 

It will be an evil thing for the administration of 
criminal justice if Police Officers are permitted to 
raise communal questions with a view to serve their 
own purposes. The only pertinent point for 
consideration in a criminal trialis to decide the 
question of guilt or innocence of the accused. That 
matter has to be decided with reference to the eyi- 
dence produced in the case and no one connected 
‘With the prosecution should be permitted to 
introduce into the case their personal differences 
which might “goto throw wholly unnecessary 


possibly be 
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difficulties in the case. ABDUL SUBHAN Vv. EMPEROR 

AH. 192 

~ Murder—Accused knowing whether crime 

was committed or mot—Burden to show that 
murder was act of person other than deceased. 

The burden lies on the prosecution to establish 
that the act alleged to constitute murder waa 
really the act ‘of a person other than the deceased. 
The burden is not cast upon an accused Person of 
proving that no crime has been committed though 
it has been established that the accused hag 
special knowledge on the point whether a crime 
was committed or not. KANAKASABAI PILLAT, In re 

Mad. 704 
—- — Practice—Disposal of application in Crimi- 

nal trial. 3 

Where a Magistrate passes no orderson the ap- 
plication made by the defence for permission to 
cross-examine a witness examined by it as a defence 
witness, but merely says“ file" on it, this -is not 
a proper way of disposing of an application in 
the course of a criminal trial. O:oxat ABIR y Suras 
SINGH Pat, 182 
- Practice— Summons —Oase under s, 498 
Penal Code ‘Act XLV of 1860)—Accused women— 

Summons should be issued in first instance. 

Where in a case under s. 498, I. P, C., the accus- 
ed are women, the Magistrate should ordinarily, 
in the first instance, issue summons instead of 
warrants upon all the women, and whether their 
attendance could be dispensed with, should alsc be 
considered. BADRUDDIN GUL Hassan KHAN v, RALOOHO 
BAKAR OHANDIO Sind 391 

Private defence — Person seeing his friend 
being chased by another with da, striking him 
whether has right of private defence—Extent of. 

Where a person on seeing his friend being chased 
by another with a da, strikes that person he would 
certainly have a right of private defence: and 
whether or not the blow which he struck was in 
excess of that right would of course depend upon 
the circumstances, upon the amount of danger 
which his friend was in, and the measures which 
such person took to ensure his friend's safety. 
Nea Kyaw WIN v. Tur KING Rang. 719 

Private defence—Trespasser in possession, if 
can claim right of private defence against rightful 
owners, 

Where the true owners of a piece of land go to 
claim the land from persons who are wrongfully in 
possession of it, the persons in Possession cannot 
claim a right of private defence because the land 
does not belong to them and they cannot assert any 
bona fide claim to possession, A rightful owner or 
his agent has every right to eject a freepasser by 
all lawful means. That would include prevention 
of the trespasser from persisting in hig trespass, 
The plea of private defence cannot avail them 
and if they beat the rightful owner, their conviction 
of the offences under s, 147 is right. 

Held, that in the present case, however, the gen- 
tencesof long terms of imprisonment were excessive 
particularly as accused were ordered to execute bonds 
for keeping peace which was pre-em inently a suit- 
able order in the case. ANANT Raw v, EMPEROR 

Nag. 
Re-trial—Enmity between parties = Coon 
doubtful as to value of evidence adduced upon 
re-hearing—Re-trial is dangerous, 

When there is enmity between the parties in the 
case, and the Court is doubtful as to the value of any 
evidence adduced upon a re-hearing of the case it 
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would be dangerous to order a re-hearing. FEROZE 

Kazi v. EMPEROR Pat. 227 

—— Re-trial—Prosecution launched not to vindi- 
cate law but to humiliate accused—Re-trial is not 
advisable. 

Where the prosecution is launched not with any 
desire to vindicate the lawin the public interest but 
only with a view to humiliate the accused who has 
been sufficiently punished for the offence committed 
by him by having had to undergo the trial, it is not 
fair or advisable for the Oourt to play into the hands 
of a party in order to enable him to satisfy his grudge. 
Such a case is not a fit one in whioh re-trial should be 
ordered. ExeouriveE Orricur, MUNICIPAL Boarp, 
GHAZIABAD V HARSARAN Das All, 261 
— Revision—Practice— High Court and Ses- 

sions Court having concurrent powers of reviston 

—Revision direct to High Court, matntainabslity 

—Revision once admitted must be disposed of on 

merits. i 

It is not usual fora High Court to entertain ap- 
plications in revision made to it directly from a convic- 
tion under s. 24, Cattle Trespass Act, without going to 
the Court of Session which has concurrent powers of 
revision. But after they have been admitted, they 
must be disposed of on the merits, Oxokat AHIR 
vy. SURAJ SINGH Pat. 182 

Sentence— Person's connection with specific 
offence only through consptracy—Person sentenced 
for conspiracy—Additional sentence for specific 
offence, should not be passed. 

Wherea person’s proved connection with the 
specific offence of cheating isonly through the 
general conspiracy to cheat and he has already 
received a sentence of two years’ rigorous 
imprisonment for his part in the general conspiracy, 
there should beno additional sentence on the 
cheating charge, SOLOMON EZEKIEL V. EMPEROR 

Qai. 171 

Custom. Ser Evidence Act, 1872, s. 41 564 
——— Evidence Act (I of 1872), 8. 41—Court having 
before it only judgment without record of case— 

It cannot review finding therein and arrive at 

different conclusion. 

While it is open to a Oourt to give little weight to 
a judgment, on the ground that, or the face of it, the 
conclugion was not justified, it is obviously difficult 
fora Court, which has only the judgment before it, to 
review the finding arrived at therein and to arrive at 
a different conclusion in the absence of the record of 
that case. MAHADEO v. BALEsHwAR PRAsAD All, 564 

Proof of. Ser Evidence Act, 1872, s. 13 

564 
Custom (Punjab)—Self-acguired property — Son 
purchasing ancestral property held by father — 

Sale not set aside by reverstoners—Property be- 

comes self-acquired of son who can will it away. 

Property ceases to be ancestral when it comes into 
the hands of an owner‘otherwise than by descent 
or by reason merely of his connection with the com- 
mon ancestor. Where the land has been genuinely 
sold by the father to the son and the reversioners 
do nut set aside the sale on the ground of want of 
necessity and consideration, it becomes the self- 
acquired property of the purchaser and he has power 
to will it away. GURBAOHAN SINGH b. ARJUN SING ri 

Lah. 162 

Succession—Sister—Brahmans of Palam- 

pur Tehsil, District Kangra—Siater ts heir in 
absence of collaterals. 

Brahmans of the Palampur Tehsil of Kangra 
District are governed by custom and not by Hindu 
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Law, Under tho Oustomary Law ofthe Palampur 
Tehsil a sister is recognized as an heir in the 
absence of collaterals and has, therefore, a locus 
stand? to sue as the next reversioner, TARA MANI 
v. KISHEN Drvi Lah. 771 
Damages—Dainages, how measured, 

There can be no question of mitigation of 
damages ina suit for trespass. The damages have 
to be measured by the loss suffered by the plaint- 
if. There is no question of punitive or vindictive 


damages K.S. R.M. OBBRTTYAR v. P. S. LAKHANI 
l . Rong. 879 
Debtor and credltor— Principle that creditor 


cannot recover dsbt for which security ie given 

when ke is not in position to return ti—Appli- 

eabtlity of. 

“The principle in equity that creditor.-is not en- 
titled to recover the amount of his debt for which 
security has been given when he isnot ina position 
to return the security applies when the debtor and 
the person giving the security are the same person 
and not where they are different. D. Sunpanra- 
VARADAN v. M. K. Mani IYER Mad. 297 
Decrea—Construction —Decree reciting that certain 

properties are charged with amount due under 

decree also stating that defendant shall pay plain- 
tiff particular sum—Decree held personal imposing 
personal liability. 

Whare a decree recites that certain properties are 
charged with the amount dus under the decree and 
also states explicitly that the defendant: shall pay 
the plaintiff a particular sum, the decree is a personal 
decree, imposing a personal liability in case the pro- 
perties do not realize the sum due under the decree. 
SANTHAPPA v. EIDDALINGAYYA ESWARAPPA BULLA 

Mad. 449 
Nature of—Buit yor renta and- profits of 
property held in trust which ia alleged to have 

failed —Oourt asked to find out if plaintiff entitle i 

to claim—Sutt nature of— Decree, nature. f 

It is only where it is necessary that the estate 
should be administered by the Court that the Court 
may make payment of the liabilities of -the estate 
and all persons who would be entitled to be paid 
may come in under the preliminary decree and make 
their claims against the estate. . es 

It was not alleged that there were any debts due 
to the estate nor was the Court asked to administer 
the estate but the suit was one for rents and pro- 
fits of certain property held by thedefendant under 
trust which was alleged to have failed and all that 
the Court was asked to do was to decide if the 
wagf was found to be invalid, whether the plaintiff 
was entitled to what he claimed : 

Held, that it was not an administration suit, 
The Court, if it found that the wagf was invalid 
should only grant the plaintiff's claim and pass 
a preliminary decree accordingly and for rents, 
Daw Ein v. Daw Onan THA Rang. 210 

Setting aside~Fraud—Client kept in ignor- 
ance of proceedinge—Pleader confessing judgment 
without client's knowledge— Effect. 

When in certain proceedings it is once establi- 
shed that a fraud had been practised upon an 
illiterate lady, her conduct in that or some other 
proceedings does not make ituny the less a fraud 
practised on her. 

It is true that oncea judgment has been deli- 
vered and a decree passed thereon after contest, 
that decree cannot be avoided except in appeal, 
Before a decree can be held to be so binding on a 
party that it cannot be avoided even by proof of 
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fraud, it must be shown that the decree was passed 
after a real contest between the litigating parties. 
If the appellant can prove that she was kept in 
ignorance of the proceedings before the arbitrator. 
and before the Court when steps were taken to get 
the award filed in Court and her lawyer confessed 
Judgment without her knowledge and consent, it is 
clear that fraud was practised not only on the 
appellant but also on the Court which passed the 
decree against her in relation to the proceedings 
which culminated in the passing of this decree. 
If such a fraud is established, the decree which 
resulted becomes a nullity and not binding in any 
way on the appellant. Umrao BEGUM v. Rasmat 
ILAHI Lah. 7? 
Deed—Construction—Deed contatning printed and 
written conditions. 

When in one document there 
well ag written conditions, the Oourt's duty, as 
far as possible, is to reconcile all the terms ; but, 
when that is not found possible, the written condi- 
tions are, to be given greater weight than the 
printed ones. AM8ITLAL RAIOJAND JHAVERI, FIRM v. 
BHAGWANDAS KATEHOHAND Bom, 8 
Construction—Deed held created charge, 

T Oivil Prccedure Code, 1908, O. XXXIV, z 

1 
Construction—Discrepancy between dimen- 
sions and boundaries. 

In case of a discrepancy between dimensions and 
boundaries, the rule is that the area specified within 
the boundaries will pass whether it be less or more 
than the quantity specified. T. Rastu NAIDU v. 
M. E. R. MALAK Nag.155 

Construction —Mortgage—Redemption, right 

of, held extended to successors-in-interest. l 

A document ran: "“I pay you back the aforesaid 
sum of Rs. 100 before the completion of twelve 
years from this day, then you should reconvey tc 
Ine the..aforesaid land : 

Held, that the redemption clause brought the case 
within a. 53 (c) T. P. Act, and the clause would 
clearly extend to the successor-jin-interest both of 
the mortgagor and the mortgagee. The words 
used were the personal pronouns “1” and ‘you;’ but 
it could not be that if the mortgagee died before 
the twelve years expired, thereby the mortgagor 
would lose the right of redemption. Both the 
personal pronouns used included the succesaor-in- 
interest. RAJARAM JAYARAM Jossi v. TANUBAL 
DHONDIBA PUJARI Bom. 528 
~ Construction—Principle, stated. 

in each case the language of the document and the 
circumstances in which it was executed must be con- 
sidered. 

Stronger reasons are required to reach a conclusion 
which is at variance with the plain language of a 
solemnly executed document, especially when that 
conclusion is not suggested in the pleadings or 
deposıti`ns of the parties themselves. AMATEPPA 
Danappa KOPPAL v, SANGANBASAPPA B.CJAPPA (HAVADAR 

Bom. 235 
aaa) Construction—Sale or mortgage—Determina- 
ion of. 

Where a question is whether a transaction is a 
sale or a mortgage the question for decision is 
whether the ostensible sale is a pretence or a 
reality, and tha, is to be determined by the 
construction of the document with the help 
of the surrounding circumstances. Gross in- 
adequacy in the consideration is one of the tests 
for determining whether a transaction isa sale or 
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a mortgage. The mere fact that the sale-deed states 
that if the vendee wants to sell the property pur- 
chased, in future he should first ask the vendor and 
then sell it, does not convert the traneaction into 
& mortgage, If the amount due tothe vendee, that 
is to say, the consideration for the sale-deed wag 
treated ae a continuing debt—and the best evidence 
of that would be the fact that interest was paid 
upon the amount of the debt—then there would be 
strong grounds for holding that the transaction was 
a mortgage ani not a sale. GULABOdAND Rayouanp 
v NARAYAN MoTIRAM TELI Bom. 307 
— Construction—Surety bond. SEE Surety 
316 

Deed of transfer— Recitals regarding con- 

sideration—Value of. 

Asa rule, a recital ina deed of transfer is no evi- 
dence to prove the payment of consideration. But in 
& case whers the transaction took place some 60 years 
back and where the partiesto the transaction are all 
dead, the recital in the deed may be relied uponasa 
reliable piece of evidence regarding the passing of 
consideration. RANGILI v. PEAREY LAL All, 515 
Dekkhan Agricuiturlsts’ Rellef Act (XVit of 

1879), s. 2—Trader, when comes within defini- 

tion of agrtculturist. 

In order to come within the definition of an 
agriculturist, a trader must engage in agricultural 
labour personally to such an extent that it may 
reasonably be sald of him that he hus two occupa- 
tions, agriculture as well as trade. GuULABCHAND 
RAYCJAND v. NARAYAN MOTIRAM TELI Bom. 307 
— — 8. 63-A—Applicability—Waiving of pri- 

vileges of sectron—Prohibition under s. 63-A 2). 

Section 63-a, Dekkhan Agri. Relief Act does not 
apply, where there is nothing on the tace of the 
document in question to establish the fact that the 
executant is an agriculturist. It would be wrong 
to hold that where @ man, not purporting to be 
an agriculturist, brings a document for registration, 
and asks the Sub-Registrar to register 15 in the 
ordinary course, and this is done, nevertheless years 
afterwards, the document can ke challenged because 
the executant wasin fact en agriculturist, 

Section 63-A only applies where there is some- 
thing on the face of the document to show that 
it is a document to which the section relates, if 
this is not so, then it must be deemed that the 
agriculturist has not claimed the privileges cm- 
ferred upon him by sub-s. (L) of s. 63-A, and that 
the prohibitory provisions in sub-s. (2) do not, 
therefore, apply tothe document, RAJABAM JAYARAM 
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Dismissal for default. ser Practice 798 
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Divorce Act (IV Of 1869), (Burma) s. 7—Seope— 
Marriage between parties according to law which 
recognizes polygamy ts not marriage as understood 
m isngiand—Marrsage according to Buddhist rites 
—Farties are not entitled to relief under Divorce 
Act even if they have become Ohristians subse- 
quently. f 
A marriage to be recognized as such by the 

Courts of a Obristian country must be a voluntary 

union for life of one man with one woman to the 

exclusion of all others, although it need not necessari- 
ly have been celebrated in accordance with Ubris- 
tian rites or ceremonies. A Marriage contracted in 

& country where polygamy is ‘awful, between a 

man and a woman who profess & faith which allows 

polygamy, is not a marriage as understood in Eng- 
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land andthe Oourt for Divorce and Matrimonial 
Eons would not recognize sucha marriage as 
valid. 

The Burmese Buddhist Law recognizes polygamy 
and Animists are also polygamists, and consequent- 
ly, the marriage contracted according to Buddhist 
Law between a Buddhist and an Animist is not 
such a marriage as entitles the parties to relief 
under the Burma Divorce Act, although they may 
have become Christians subsequent to the mar- 
riage. Ma U v. Kin Raw Gam Rang. 7755 B 
—__——-— §,19—Marrtage validity of —Power of High 

Court to annul marriage where consent of party 

was obtained by fraud. 

The policy of the Act does not contemplate a 
valid marriage between a Ohristian and a person 
profesging a religion which is not monogamous. 

The High Court has power unders 19, Divorce 
Act to annul a marriage on the ground of fraud, 
and where the evidence shows that the consent 
of the party to the marriage was obtained by fraud 
the marriage is void and can be annulled. T. O. AYKUT 
v. M. O. AYKUT Cal. 593 
Easement—Esgsement of necessity. See Easements 

Act, 1*82, s. 15 | 155 
— —— Basement of passage—Person obstructing 

passage by constructions—Person entitled to 

easement serving notice without following tt by 
suit or temporary injunction—Latter having other 


good passage involving only short detour—Reltef by ` 


way of demolition or damages. 

Where a person obstructs a passage by building 
certain constructions on itand the person enjoying 
the easement of the passage has served a notice on 
the former but has not followed it up by a suit 
or a temporary injunction, the latter is not entitled 
to specific relief by demolition but to pecuniary 
damages only specially when there is a perfect- 
ly good passage- onthe other side which involves 
only short detour to him, Durea Devi v. DaALIP 
SINGH Lah. 311 

Person, if precluded from claiming right of 
easement merely because he made an unfounded 
claim of ownership. 

A person who enjoys aright under the belief that 
he ie an owner, does not, acquire an easement. A 
right of easement is a right which is capable of 
being acquired in respect of other’s land and not 
one's own. 

Aman isnot finally precluded from claiming the 
benefit of an essement merely because in the course 
of legal proceedings he made an unfounded claim to 
be owner. An assertion of a personalright against 
the owner does not imply an assertion of a right in 
the property. Itis only an equitable right which is 
remote from ownership. T. RAJLU NAIDU v. M.E. R. 
MALAK Nag. 155 
Easements Act (IV of 1882), 8. 19 —Long user of 

right of way—Relationship not showing user due 
to license or leave—Presumption—Person acquiring 
right of way for himself, servants and carts—Right 
whether includes passage for sweepers—asement, 
of necessity. 

It isno doubt incumbent on the plaintiff to estab- 
lish that his user was as of right but the law presumes 
that itis asof right, that is to say, it has a lawful 
origin, if the plaintiff proves open and notorious 
user. On proof of the fact of enjoyment from time 
immemorial, there must arise a presumption of a legal 
origin for the right claimed. Where, therefore, a per- 
son had been exercising 8 right of way for himself, 
and his ` carts from remote past as 
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appurtenant to his shop and there was nothing to 
show that the relationship between the parties was 
such asto indicate that the user was attributable 
to leave or license, it must be presumed that the user 
was of right. 

The presumption of constructive enjoyment can no 
more be madein favour of a person acquiring oase- 
ment by prescription than the presumption of con- 
structive possession be made in favour of a tress 
passer acquiring prescriptive title. If there is`a 
grant, it is construed against the grantor, but in case 
of prescriptive right, its extent must bə measured 
and determined by the accustomed user, Ib ison 
this principle thata servitude acquired for one pur- 
pose cannot lawfully be used for another. Thus 
where a person acquires a right of way for himself, 
his servants and carts by prescription, this right 
cannot be presumed toinclude the passage for 
sweepers. The argument that the right of way 
acquired by the person, in these circumstances should 
be deemed to have been acquired forali purposes 
connected with the beneficial enjoyment of his house 
cannot prevail unless it is proved that it is used for a 
variety of purposes in general. The fact that the 
houses occupied by parties had at one time belonged 
toa common owner, does not also give riseto this 
presumption unless the way was necessary for enjoy- 
ing the tenement which was purchased by the person 
claiming easement. Moreover, right of way is nota 
continuous and apparent easement. The case, there- 
fore, cannot fall within the terms of s. 13 (f) of the 
Easements Act Norcanit be presumed that it is a 
way for all purposes for the reason that it was common 
way It is only when the land that is used for 
passage is found to belong to both the neighbours 
that the way might be presumed to be used for all 
purposes. ` 

An easement of necessity is one without which the 
property retained upon the severance cannot be used 
at all; it is not one which is’ merely necessary to the 
reasonable enjoyment of that property. T. RAJLU 
Naipu v. M. B. R. MALAK Nag 155 
——— § 15—Requrrements—Onus of proof—Non- 

user and abandonment. i 

Under s. 15 of the Easements Act there are two 
requirements to be fulfilled: first the enjoyment 
must be up to within two years of the’ date of 
suit and secondly that up to that time it must have 
been enjoyed for 20 years and without interruption. 
The period of enjoyment up to within two years of 
the suit need not be a period of’ actual user up to 
the last moment, provided one can hold that the 
absence of user does not amount to absence of 
enjoyment. The burden of proof lies on the person 
claiming an easement to show that there has been 
enjoyment within two years of the date of suit even 
if there has been no actual user, that is tosay, if 
the opposite party alleges that there has not been 
user within two years of the date of suit then the 
person claiming the easement must show that there 
nevertheless has been enjoyment. If on the facts of 
the case there appears to have been not merely 
non-user but actual abandonment then the person 
claiming the easement cannot succeed. Where it is 
net a case of mere non-user but a case of abandon- 
ment of a particular channel for the use of a differ- 
ent channel. The case based ons. 15 of the Ease- 
ments Act must fail: 

Held, that no case of a lost grant had been made 
out, GAJRAJ SINGH V. Ram SAHAI SINGH Oudh 830 
—- 58.52, 60 — Ferson granting permission 
to District Board to occupy land and use it for 
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purposes of school—Grantor not to take back 

land as long as it was used for school — Ownership 

not transferred by deed—Board sinking well and 
building compound wall—Permission held amounted 
to license—Buildings held of permanent character— 

Grantor held could not recover land by paying com- 

pensation. 

A person gave a certain property to the District 
Board for the purposes ofa school, The District 
Board was entitled to hold possession so long as the 
school was in existence and the land was required for 
the purposes of the school, and the person was not 
entitled toreclaim possession of the land so long as 
the land was required for the purposes of the school; 
no deed of gift was executed and there was no trans- 
fer of ownership. There was no relationship of land- 

lord and tenant between the parties. The Board 
erected the works of permanent nature by sinking 
wells and errecting compound wall: 

Held, thatthe permission granted to the Board to 
hold the land and use it for the purposes of the school 
was in the nature of a license. 

Held, also that the well and the compound wall 
could be regarded as works of permanent nature 
within the meaning ofs. 60, Easements Act. 

Held, further that the grantor was not entitled to 
recover land even on payment of compensation 
because s. 60 does not recognize any such excep- 
tion, JAGAT BINGA v. District BOARD, AMRITSAR 

Lah, 890 

—— 8, 60. Sær Easements Act, 1882,8.52 890 
Electricity Act (IX of 1910). Ses Civil Procedure 
Code, 1908, s. 4 689 
8. 5 (f)—Cl. (£), when comes into operation. 

When the license has been revoked certain pro- 
visions laid down by s.5, Electricity Act, have 
an imperative effect and under those provisions the 
licensee has the option of disposing of ll lands, 
buildings; works, materjals and plant belonging to 
the undertaking in such manner ashe may think 
fit under cl, (f) only. That clause is more or 
less- a residuary clause and it comes into operation 
only when the preceding provisions laid down in 
the earlier clauses have not come into operation, 


Messrs. RADHA KRISHNA-BENI FRAsAD v. MESSES. 
KISHORE UHAND SHIVA OxARAN LAL All. 689 
Estoppel. 
Snr Evidence Act, 1872, s. 115 793 
See Evidence Act, 1872, s. 116 841 


Charge-holder putting property to sale— 

Charge not mentioned in sale proclamation—Charge- 

holder, when estopped from setting up charge. 

If it ean be shown that the person holding a charge 
has deliberately waived his right in respect of the 
charge and put the property up to sale free of the 
charge, he is estopped by his own conduct from 
pleading a charge at any subsequent time, But 
where the omissionto mention the charge in the sale 
proclamation was more likely due to an omission on 
the part of some officer of the Oourt than to any 
deliberate omission onthe part of the charge-holder 
he should not be held to be estopped by his own 
conduct from setting up the charge. In any event, 
however, even if if be assumed that the omission to 
mention the charge in the sale proclamation is due to- 
his negligence the opposite party cannot take advant- 
age-of this fact if it could be shown that they had 
notice of the charge, JNANENDRA Natu Roy v. Sasur 
Muxar DEBYA Cal. 833 
Evidence—Admissions — Value of, as evidence— 

Points to be considered. 

- The value of admissions must depend upon the 
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circumstances in which they were made, and possible 
motives for incorrect statements by interested parties 
should not be ignored, The nature of ths facts ad- 
mitted isalso a material point to be considered. I 
the fact admitted is one within the personal know- 
ledge of the party admitting, and there is no evidence 
of convincing explanation forthcoming, its value is 
considerable. If, on the other hand, the fact admitted 
is an inference from evidence and circumstances, the 
weight of admission may be very little. A general 
allegation by an interested party as to the existence 
or non-existence of a custom is his conclusion of a 
mixed question of law and fact. MAHADEO v. BALEsH- 
WAR PROSAD All. 564 
——— Burden of proof—Best evidence not produced 

—Advantage of doctrine of onus of proof, if can 

be taken. 

The parties to a suit should bring before the 
Court their best evidence, and when this is not 
done, the Court would be justified in concluding that 
it would if brought into Court not support the case 
of the party omitting to produce it and in these 
circumstances such party cannot be allowed to take 
advantage of theabstract doctrine of onus of proof, 
MOHAMAD HUSSAIN v. SEORETARY oF STATE Lah, 45 

Treatment of —Duty of Court. 

The evidence should be considered as a whole and 
the findings should depend upon the cumulative 
effect ofthe oentireevidence, Wherea Judge con- 
siders evidence produced by one party and records a 
definite finding before considering the evidence 
relied on by the other party, his treatment of the evi- 
dence is objectionable, MAHADEO p, BALESLWAR 
Prosan All. 564 
Evidence Act (I of 1872), s. 13—Custom—Proof 

of —Value of decrees as evidence. 

The best proof ofa custom is the circumstances in 
which it has been acted on and documentary evidence 
thatit has been in force, The decrees in previous 
suits are the best evidence of instances in which the 
right was recognized. They are, the most satisfac- 
tory evidence, because they are the result of deci- 
sions in cases in which one party alleged the custom 
andthe other denied it. Section 13, Evi. Act, 
makes admissible particular instances in which the 
custom was claimed, recognized, or exercised, or in 
which its exercise was disputed, asserted or departed 
from. Ordinarily,and in the absence of special 
circumstances, a judicial decision in recognitionor 
denial of a custom is good evidence in proof thereof. 
There may becases in which the judicial decision 
relating toa custom may not be of great value; but 
where it was arrived atin a well-contested case in 
which there is no reason to suppose that the parties 
could not, or did not, produce all evidence available 
to them, the value of the decreeas a piece of evidence 
is great, MAHADEO v. BALESHWAR Prosap All 564 

S. 13 (b)—Assertion—Meaning of—Verbal 
aki not amounting to any act, when admissi- 
le. 

The word “ assertion’ occurring in cl. (b) of 
s. 13, Evi. Act, includes both a statement and en- 
forcement by act, The evidence tendered under this 
section need not necessarily be evidence of acts 
done, but a verbal statement not amounting to 
and-not accompanied by, any act would also be ad- 
missible, if it amounted tog "elaim.” RAMAKRISHNA 
RANGARAO v. VENKATA SURYANARAYANA Mad, 255 

5, 27—Confession made to Police after 
long questioning — Admissibility — Statement not 
voluntary leading to discovery of weapon--Admis- 
sibility. 
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A confession of murder made by the accused to 
the Police after six hours’ questioning is not a 
voluntary siatement and is not admissible in evi- 
dence. But the statement so far as it leadsto the 
discovery of a weapon would be admissible in evi- 
dence under 8, 27, Evi. Act though not voluntary, 
In re KATARU HINNA PAPIAH Mad. 484 


$S, 35, 32 (5)—Entries in school registers 
regarding date of birih of boy — Admissibility 

under 8. 35—S. 39 is independent of a. 32 (5). 

In accordance with the instractions laid down 
in the Educational Manual, the date of birth of a 
boy attending school for the first time has to be 
ascertained from his parent or guardian and en- 
tered in the register, and the date of birth in any 
school that he attends later is merely copied from 
the transfer certificate of the previous school. The 
entries regarding date of birth made in the registers 
of later schools are admissible under s. 35 of the 
-Evi, Act as entries made bya public servantina 
public or official register in the discharge of his 
official duty. Whether he had any special means of 
knowledge £o as tomake the entry relevant under 
8. 32 (5) of the Evi. Act, does not affect the ad- 
missibility of the entry under s. 35, though it may 
affect its value. Section 35 stands by itself inde- 
pendently of s, 32 (5) AGA Jan Kuan v. Kes: EO 
KAO Nag. 613 
——— S. 63 (5). Sze Evidence Act, 1872, 8, 91 

l 851 
ss. 91, 63 (5) — Agreement reduced to 
writing—Proof of the terma of agreement, nature 

- of —~ Adverse possession. 

Where the terms ofthe agreement to compromise 
were reduced to writing, under s. 91 of the Evi, 
Act no evidence can be given in proof of the terms 
of the agreement except the document itself or 
secondary evidence of its contents. Kut s. 63 (5) 
permits oral accounts of the contents ofa document 
being given by some person who has himself seen 
it, ‘[TRimpak NARAYAN ~v. YaDORAO SiiANKABRAO 
JAMDAR Nagy. 851 

S, 115—Hstoppel—Plea of, not taken in 
plaint and not disclosed tn evidence—Whether can 
be entertained in second appeal. 

Where no case of estoppel was made outin the 
plaint or disclosed by the evidence, the plains 
containing no allegation that the party had by his 
representations, declarations, acts or omissions led 
the plaintiff to believe that the state of affairs was 
different from the real state of affairs; it is too 
late in second appeal for the plaintiff's plea of 
estoppel to be entertained. BANSIDHAR SETH Vv. GOPI 
LAL SETH Pat. 793 


S. 116—Tenants’ denial relating to facts 
subsequent to commencement of tenancy—Bar of 
estoppel does not apply. 

Where the tenant's denial of his landlord's title is 
related to facts which have happened subsequent to 
the commencement of the tenancy, the bar of estoppel 
does not come into operation, and it is open tothe 





tenant to plead that the title of the landlord has ` 


passed to the Govt. so that the landlord hasno right 
to realize any rent forthe period in suit.  LUOKMAN 
CHAPLAIN 9, PEABEY LAL Ali. 274 
S. 116— Tenant denying tenancy ttself— 

8.116, 47 applies—Landlord and tenant— Kstoppet. 
Section 116, Evi. Act, has application where 
the defendant in asuitto recover possession and rent 
on the strength of a lease denies the tenancy itself. 
He isnot precluded from raising defence which in 
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effect involves a denial of the landlord’s title. BAr 
HARI v. NATHUBHAI PARBIUBHAI Bom. 841 
Execution. cre Mortgage 833 
Clear language should be used while dis- 

posing of application finally. 

lf an executiag Court wante to dispose finally 
of an application, it shoulduse clearand unambi- 
guous language such as “theapplication is dismiss- 
ed.” “Striking off an application’ is a phrase 
which is capable of a number of meanings. PRATAP 
Upar Nata Syan DHO v. SukuDEO Prasad BHAGAT 

Pat. 291 

Decree binding—~Extraneous matter includ- 

ed im decree without defendant's objection—Ezxe- 
cuting Court, if can refuse that part of decree. 

If once extraneous matters are allowed to be in- 
cluded ina decree without any objection on the part 
of the defendant, the executing Oourt cannot refuse 
to execute that part of the decree on the ground that 
it was extraneous to the subject-matter of the suit. 
The defendant hasa right to appeal against the 
decree thus drawn up and have that portion excluded, 
But if he does not take any such action inthe matter, 
he cannot be allowed to avoid that part ot the decree 
merely on the ground of its being inoperative, 
MUSHARAF Hussain v, MUNAWAR ALI Kuan Lah. 881 

Decree sent to another Court for execution 

—Court passing decree, tf can execute it. 

The Oourt which passes the decree, originally 
retains control of the execution proceedings and there 
is nothing in the Oivil F. O. to prohibit 
the sending of a deeree for execution to two Oourts at 
the same time. Still more canit proceed with the 
execution itself while a copy of the decree is sent to 
another Uourt for execution elsewhere. U Maune 
Maune v. S. H. Suanvn HAMID Rang. 42 
- Judgment-debtor outside jurisdiction—Appli» 

cation jor attachment of property lying within 

jurisdiction— Notice to judgment-debtor, if can be 
issued. 

A Court can issue notice to a judgment-debtor 
outsides its own jurisdiction. U Mauna MAUNG 2, 
8. H. SHAHUL HAMID Rang. 42 
— Limitation — Question whether subsequent 
application ia one te continue earlier execution 
—Principles of determination—Held, subsequent 








application should be treated as continuation of 
previous one. | 
ln determining whether subsequent execution 


application was one to continue the earlier execu- 
tion or was afresh application, regard must be 
had to the substance rather than to the form of 
the application, The first condition necessary to 
sustain the plea that the subsequent application 
should be treated as un application to continue the 
earlier execution is that the earlier execution case 
must not have been finally disposed of lf there 
was an interruption in the earlier proceeding by 
reason of which the UOourt being unable to grant 
the appropriate relief, struck off the case, it cannot 
be said to have been finally disposed of. It will 
then be considered to be still pending, and may, if 
proper case is otherwise made out, be revived and 
Continued, The second application will not, how- 
ever, be considered to be a continuation of the 
former one if it is found bo be different in its 
scope, or if the former execution is found to have 
been abandoned by the decreeeholder or to have 
been dismissed through his default or laches, 
Held, on facts that the subsequent application 
should be treated as a continuation of the previous 
application, HARIHAR Giz V, DULHIN Pat. 385 
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Person entitled to—Person, tf can execute 
decree on ground that decree-holder was his bena- 
midar—Cisil Procedure Code (Act V of 1908), 
s. 2 (3),0. XXI, rr. 10, 16. 

The executing Oourt must, as a rule, take the 
decree as it finds it and can only execute it if appli- 
cation is made by the decree-holder himself or by 
some person who is entitled under the Oode to 
execute in the same manner as the decree-holder. 
There is no provision in the Code which allows a 

erson to come forward and say that the decree- 

older is a mere nonentity anda benamidar of the 
applicant and that he (the applicant) is in substance 
and in fact the holder of the decree. SATYENDRA 
NARAIN v. WAHIDUDDIN KAAN Pat. 355 
proceedings—Different objections at differ- 
ent times., 

In the course of the same execution proceedings 
a different objection can be raised at a diferent 
stage thereof. Siz Ganaa Ram Trust Society, LAHORE 
v., MBHTA SUNDAR LAL Lah. 653 


Execution sale—Monthly sales—Authority ta take 
out sale out of monthly sales — Power of Nazir—-Sale 
held by him on another date beyond kis powers— 
Validity. 

If a sale is held by an officer of the Oourt at a 
place or ata time not fixed by the Court, that is 
to say, that if the officer commissioned by the Oourt 
to hold a sale, accepts bids, for being forwarded to 
the Court for approval, at a place orons date not 
fixed by the Court, or at a place andon a date so 
fixed but at a different hour and the Court accepte 
the highest of such bids, the sale is not an irregular 
sale buta nullity. But where the Court has ordered 
the sale to be held in the course of the monthly sales 
to commence on a certain date at 12 noon and has 
issued the gale proclamation on that basis, it is 
for the Court and Oourt only to direct otherwise. 
Where the Court has not passed any subsequent 
orders for taking the sale out of the monthly sales, 
the fact that the Nazir directed to hold the sale on 
particular date, postpones the sale to some other date 
in excess of his powers, does not take the sale, out 
of thecourse of monthly sale. Sucha sale though 
held on the postponed date, is deemed tobe a sale 
in course of monthly sale and therefore valid. Rana- 
PUR Loan Orrice, Ltp. v. Rar TARIT Buusan Roy 


BAHADUR Cal. 174 


Sale of land in execution of award made 
by Registrar Co-operative Societies—No mention 
of encumbranzes in sale proclamation—Land, if 
sold free of encumbrances. 

Where land is sold in execution of an award made 
by the Registrar Co-operative Societies, it is not 
sold free from encumbrances, Nevertheless, precise- 
- ly similar form of proclamation is generally used 

in the recovery of such money as in case of sale 
for arrears of land revenue; and so there is no 
mention in the proclamation, of any encumbrance, 

The land can only be deamed to have been sold 
frea from encumbrances if there was a duty cast 
upon the Oo-operative Society of informing intend- 
ing purchasers that the land was being sold free 
from encumbrances. No such duty is cast upon the 
Co-operative Society to reveal their mortgage and 
- there is no estoppel. Ordinarily, the principle of 

caveat emptor applies in such a case and the 
mortgagee is under no obligation to reveal his 
mortgage. Hence the purchaser of land at such 
a sale cannot claim to have purchased the land 
. free from encumbrance on the ground that there was 


~ 
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no mention of them in the sale proclamation. 
KASIREDDI SADDAREDDI 9, MANDAPPLLEE CO-OPERATIVE 
Society . Mad. 848 
Valuation of properties given in sale pro- 
clamation is index of value. 

Although ordinarily the investigation conducted 
for the purpose of inserting the value in the sale 
proclamation is not thorough or exhaustive, the 
valuation so made gives an index of the value of 
properties. Ranarur Loan OFFIOE, Ltp v. RAI TARIT 
Butaan Roy BAHADUR Cal. 174 
Fraud. Ses Decree 77 


Legal and moral — Liability for fraud— 

Fraud on illiterate lady—Her conduct, effect of— 

Relief, wheiher can be given. 

There is no distinction in law between legal 
fraud and- moral fraud. To make a man liable for 
fraud, moral fraud must be proved against him. 
Fraud ig not defined in any enactment but it has 
a very well-understood meaning, It is always a 
question of fact and a matter of inference from 
evidence led inthe case, and because the evidence 
which yields the inference of fraud cannot be 
Ps beforehand, itis impossible to define legal 

aud. 

Fraud is a matter of inference in all cases and 
direct evidence of this is seldomif ever available. 
All that is necessary to show is that circumstances 
exist which show that fraud must have been prac- 
tised. If fraud is practised andthe decree obtained 
is the result of this fraud, relief must be granted 
whether the woman was or was not a pardanashin 
lady. Her status is only a piece of evidence in 
determining whether or not she was made the victim 
of fraud. Umrao BEGUM v. RAHMAT ILAHI Lah, 77 


Governmentof indila Act, 1935, (25 & 26 Geo. 
V, Ch 42)—Construction of Act—Legislative prac- 
tice in England and India, if can be looked into. 
In construing the Govt. of India Act, 1935, the 

Oourt is entitled to look tothe legislative practice 

prevailing in England and in India at the time 

when itfwas passed, BIR BYRAMJER JEBJEEBHOY v. 

PROVINOE oF BOMBAY Bom. 817 F B 


—s. 205 (1)—Order of Foreign and Political 
Department No. 34I. B., dated January 14, 1937, 
made by Govertor-General-in-Council in exercise of 
powers conferred by Indian (Foreign Jurisdiction) 
Order in Council, 1902, whether order made under 
Government of India Act, 1935—Certificate, from 
decision involving interpretation of such order. 
Under the Govt. of India Act, 1935, there was no 

power to make any orders in Council relating to 

Foreign jurisdiction until April 1, 1937. As the 

order of the Foreign and Political Department 

No. 34 I.B., dated January 14, 1937, made by Governor- 

General in Council in the exercise of the powers 

conferred by the Indian (Foreign Jurisdiction) Order 

in Oouncil, 1902, was made on January 14, 1937, it 
cannot possibly be said to have been an order 
made under the Govt. of India Act, 1935. Hence 
certificate cannot be granted from the decision of 
High Court on the interpretation of such order. 
HARAMOHAN PATNAIK V. EMPEROR Pat. 442 


- S. 226—S,. 226, if applies when question is 
whether there ts any valid revenue. 
Before s. 226, Govt. of India Act can apply the 

Court must determine that the tax whichis chal- 

lenged is legal; if it isnot, its imposition does not 

concern revenue, but isa nullity. On a plain read- 
ing of 3,226 it is clear that itcan have no ap- 
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plication when the question is whether there is any 
valid revenue. If the Finance Act IV of 1939 0f the 
Province of Bombay is ultra vires, the section cannot 
be a bar-to astit for declaration that it is ultra 
vires, If the levying of thetax is not ultra vires, 
the rest of the provisions relating tothe collection 
can be viewed in two ways. If those provisions 
themselves are ultra vires the Provincial Legislature, 
s. 226, Constitution Act, does not bar a suit 
to question that. But where though the legislation 
ig not ultra vires necessary steps, which are con- 
ditions precedent, have not been taken to collect 
the tax, s. 226 bars a suit to question that. 
Sir BYRAMJEE JERJEEBHOY V. PRovINOE oF BOMBAY 


Bom. 817 F B 


Government of India (Constitution of Orissa) 
` Order (1936), s. 20—Nottjfication No. F 210 of 
. 1936, Judicial, dated April 1,1936—Ezecution ap- 

plication pending in Berhampore Court on April 1, 

1936— Jurisdiction of that Court to entertain ap- 

plications under s3. 19 and 20, Madras Agricul- 

turist? Relief Act (IV of 1938). 

The petitions under s. 19 as well as under s. 20, 
Mad. Agri. Relief Act, must be deemed to be petitions 
which raise questions relating to execution, discharge 
or satisfaction of the decree and therefore come 
within the matters covered bys. 47, Oivil P. O. 
Where the exeeution petition was pending on April 
1, 1936, in the Berhampore Sub-Court, the Berhampore 
Sub-Court is perfectly competent to goon with it as 
ifthe Order in Council constituting the Orissa 
Province has not been made. It therefore has juris- 
diction to entertain applications under ss 19 and 20, 
Mad. Agri. Relief Act. JAMI VRNKATAPPADU v, KANNE- 
PALLI RAMAMUBTHI Mad. 862 


Guardians and Wards Act (VIII of 1890), s.4 

(2)—Guardian and executor, distinction. 

In the ordinary meaning of the English language, 
“ guardian ofthe child” means guardian of the 
child’s person and this is particularly so when it 
is contrasted, with the executorship of the proper- 
ty. Where the testator appoints a person as exe- 
cutor of his property and guardian of his minor 
son, such person is guardian only of the person of 


the minor, Q. L. GULATI v. G. REEvEs-Brown 
, l Lah. 39 
Hindu Law— Applicability. See Muhammadan 
Law—-8Succession 288 


Co-parcener—Co-parcener father, if can 
dispose of by will his undivided interest in joint 
‘Family property— Consent of others, effect. 
“According tothe Mitakshara Law, not even a 

father can dispose of by will his undivided co- 
parcenary interesteven if the other co-parceners 
consent tothe disposition. The reasonfor this is 
that under the will no property can pass till the 
death of the testator and at the moment of death 
the co-parceners take by survivorship which is a 
prior title thana title by device. Since the will 
is invalid altogether, the consent whether given at 
' the time of the execution or at the time of death, 
does not make it valid. Smxo PARSHAD v. Natuu Ram 
Lah. 63 

Co-parcenary—Son’s interest—Attachment. 

. Normally a son's interest in co-parcenary properties 
js liable to attachment in execution ofa personal 
decree against him, even thoughin the Punjab the 
son cannot claim partition in the father's lifetime. 
Sain Das v. UJAGAR SINGH Lah. 646 
— Dayabhaga—Properties joint—Right of 
junior ce-sharer to demand accounts of karta, 
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without asking for parittron—Limitation for such 

suit—Limitation Act (IX of 1908), Art. 120. 

A claim for account in a suit for partition of 
joint family property is in a sense incidental to 
the right to require a partition. Its object in part 
is to ascertain the movable assets to be divided be- 
tween the parties to the suit along the immovable 
family properties. In a sense, its scope is wider— 
to find out misappropriations or misapplications of 
joint family funds. A claim for account when 
joined in a suit toa claim for partition stands on 
a different footing from a claim for accounts 
against the karta, when the family is still joint, 
and a right to enforce it by suit, when no parti- 
tion is claimed therein, must rest upon entirely 
different considerations. In a Dayabhaga family a 
junior co-sharer has the right to demand accounts 
of the karta while the properties are still joint, 
and on refusal, can enforce it by a suit without 
praying therein for partition of the joint estate, 
Such a suit is governed by the residuary Article, 
Art. 120, Lim, Act. Limitation would run in ac- 
cordance with col. 3 from the time when the “ right 
to sue accrues.” The right to sue for accounts arise 
or accrues only when there is a refusal to demand. 
Benoy KRISHNA Guos—k OHAUDHURI v. ATUL KRISHNA 
BosE CHAUDHURI Cal. 546 
————- Debts—Decree against father alone in 

suit to which sons also were made parties—Decree, 

af can be executed agatnst sons 

In acase where a creditor of a Hindu debtor 
wants to enforce the pious obligation of his sons to 
psy his debts, the debt not being illegal or immo- 
ral, if he so likes he can implead the sons also in 
his suit against the father. If he obtains a decree 
against them as well, no question can arise. The 
decree being against the sons in terms can be exe- 
cuted against their share of the joint family proper- 
ty. As the sons are parties to the suit the father 
cannot be said to have represented them in the suit. 
But if insuch a suit the Court rightly or wrongly 
refuses to pass a decree againstthe sons and passeg 
a decree against the father only, the decree cannot 
be said to have been obtained against the father 
both in his individual capacity and also as repre- 
senting the sons and such a decree against the 
father not being a decree against the sons cannot be 
executed against them, not because they were not 
under a piousobligation to pay the debt of their father 
which, was neither illegal norimmoral, but because 
the procedure of enforcing their liability having 
been adopted the Oourt refused to enforce it. 
PRAbLLAD Das v, DASARATHI SATPATHI Pat. 888 
—— - Father—Debis by father for pur- 

poses of trade— Whether binding on son, 

All the debts borrowed by a Hindu father for pur- 
poses of trade cannot be said to be avyavahartka, 
Oonsequently the debts incurred by the father in con- 
nection with trade are binding on his sons, 
IBUKULAPATI VENKATESWARA Rao v. VEMURI AMMAYYA 

Mad. 200 

—__—__ —— Father—Decree on morigage exe- 

cuted by father not for immoral purpose—Prop- 

erty not brought to sale—Suitt by son for declara= 

tion that decree was not binding on his rever- 
sionary rights—-Maintatnabtlity. 

Where a mortgage has been executed by a father 
and the money is not obtained for immoral pur- 
pose, the family estate, after the mortgage decree 
is passed, is laid open to be taken in execution of 
that decree, A suit bythe sons after the mortgage 
deoree but before the property is brought to sale, 
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for a declaration that the mortgage decree shall not 


affect their reversionary rights is not maintainable. 
Joginpak SINGH v, PUNJAB AND Sinp BANK LTD,, 
AMRITSAR Lah. 357 
Debts— Father — Mortgage by, of joint 

family property—Debts not proved to be for 

illegal or immoral purposes—Property sold im 

execution—Sale completed—Sons held. could not 

challenge it. 

Where the father had mortgaged joint family 
property and in execution ofthe mortgage decree 
the property was auctioned and the sale completed 
and the sons had failed to show that their father's 
debts were for illegal or immoral purposes : 

Held, that they could not successfully challenge 
the sale which was complete. SuanomaL KIRPALDAS 
y, CHUBERMAL | ILABAM Sind 127 
-- ———— Father—Pious obligation of son— 

Decree only against father—Subsequent partition 

between father and son born after decree— 

Execution proceeding after partition—Son not 

made party to it—Sale of his separated share if 

binding on him. 

Under the Mitakshara Law, a Hindu son is under 
a pious obligation to pay his father’s debt (not 
jmmoral or illegal) incurred when they were joint, 
and this obligation continues even after a parti- 
tion between them, but is limited to the extent of 
his share in the joint family property. The son 
is not liable for a debt contracted by the father 
after partition. A decree against the father alone, 








passed when he was joint with the son, 
is binding on the son even after partition, 
though it is open to him to impeach it, 


either in execution proceedings or in a 
suit, on the ground that the debt for 
decree was passed was incurred for immoral or 
illegal purposes. So long as the father and the 
son are joint, such decree may be executed against 
the father alone and the entire joint family prop- 
erty including the son's share may be attached and 
sold for the satisfaction of the decree, subject to 
the son's right to oppose the attachment and sale 
or have them set aside on the aforesaid ground. 
If such decree isto be executed after the son has 
separated from his father, the son must be made a 
party to the execution proceedings if his separated 
share is to be proceeded against. Otherwise its 
sale will not be binding on the son, A decree 
passed after partition against the father alone for 
his pre-partition debts (though not immoral or 
illegal) is not binding on the separated son. After 
partition, a decree must be obtained against the 
son, if his separated share is to be held liable. 

A Hindu son isnot, therefore, bound by the at- 
tachment and sale of his separated share in the 
family property in execution of a decree passed 
before his birth against his father for a debt not 
tainted with immorality or illegality, when he is 
not made a party to the execution proceeding 
though it was filed after the partition between him 
and his father. SURAJMAL DEORAM BHAVSAR 2, 
MoTIRAM Kau WANI Bom. 695 
Father—Suit by creditor—Onus to 

prove that minor son's share in property is 

liable. 

The onus of proof is onthe creditor so far at any 
rate as he seeks to hold the share of minorson of the 
debtor in the property liable under the mort- 
gage. IRURULAPATI VENKATESWARA Rao v. VEMUBI 
AMMAYYA Mad, 200 

—-—— Joint famlly—Manager—Suit for pre- 


separate 
which the 


ee = a 
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emption by, dismissed—Subsequent suit by 

members for pre-emption of very property, tf 

barred—Res judicata. 

Although the manager of a joint Hindu family is 
not as a rule entitled to sue or liable to be sued 
on behalf of the family, nevertheless, in certain 
circumstances the whole family may be bound by 
the result of suite brought by or against the 
manager, notwithstanding that some members of 
the family were not made parties thereto. The 
exercise of the rightof pre-emption by the manager 
of a joint Hindu family must necessarily be on 
behalf of the members of the family if the right to 
pre-empt is founded on the ownership of a share by 
the family and not by the manager alone, and in 
such a case the manager must be deemed to be 
suing on behalf of the entire family. Oonsequent- 
ly where the manager brings a suit for pre-emption 
and the suit is dismissed, a subsequent suit for 
pre-emption by the junior members with respect to 
the very property is barred. Similarly since the 
purchase by a manager is to be deemed to have 
been made on behalf of all the members of the 
family the refusal by the manager of a joint family 
to purchase certain property is binding on all the 
members of the joint family, and after such refusal 
no member of the joint family is entitled to in- 
stitute a suit for pre-emption. KRISHNA KUMAR v. 
Man SINGH All. 845 


Malintenance—Unchaste wife, wishing to 
enforce her right to bare maintenance—Pleadings, 
essentials of. 

A woman cannot file a suit onthe basis of her 
own chastity and her husband’s misconduct and, 
when she is proved to be unchaste and her hus- 
band’s conduct is found to be irreproachable, fall 
back upon a plea of infidelity and subsequent re- 
formation which has never been advanced and is 
not supported by the mecessary evidence, If an 
unchaste wife wishes to enforce her right to bare 
maintenance against her husband on the ground 
she has crased to live a life of unchastity and 
returned to the path of virtue, that case should be 
definitely pleaded and supported by definite evi- 
dence. JEEVA AMMAL v. RANGANATHA MUDALIAR 

Mad. 444 

Widow—Suit by widow to recover 

possession of property gifted to her for life as 
maintenance—Her unchastity, whether a bar. 

A Hindu widow who was given certain property 
by a deed of gift for life as maintenance having 
been dispossessed, brought a suit to recover the 
property. It was contended that asshe was un- 
chaste, she was not entitled to recover possession 
according to Hindu Law : 

Held, that as the suit was based on the deed of 
gift and not for maintenance under Hindu Law, she 
was entitled to succeed in spite of her unchastity. 

Held, also that the mere use of theword guzara 
in the deed didnot imply that the donor meant 
to put 8 condition of chastity in accordance with 
Hindu Law in cases of maintenance. CHHABRAJI p. 
BALGOBIND UPADHYA Oudh 797 


Manager — Alienation — Joint family — 
Manager, when can hypothecate joint family property. 

The manager of a joint Hindu femily always has 
the power to hypothecate joint family property in 
the ordinary course of management and for the 
benefit of the joint family, and the test in each 
case is whether the transaction is such asa pru- 
dent owner would enter into in order to benefit the 
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estate. Bars Nata THAKUR V. NILDHARI THAKUR 
Pat.438 
———-—~ Marriage—Valtdity—Marriage with a girl 
who was not virgin at time of marriage, if can be 
declared void. 

There is no rule of Hindu Law whereunder a 
Marriage can be declired void merely on the ground 
that the bride was not a virgin at the time that she 
was married. Although the ordinary practice is for 
Hindus of the higher castes to marry virgins yet, 
if a Hindu chooses to marry a girl who is not a 
virgin and whom he knows not to be a virgin, he 
cannot, use this fact as a ground for subsequently 
treating the marriage as nulland void. Still more 
undesirable is itto allowa husband, in defence to 
a suit for maintenance by «a deserted wife and 
child, to adduce evidence that he made the bride 
pregnant before he married her and that, therefore, 
the marriage is void. MANDAN GHETTI v. THIMMI 
AVVA Mad. 832 
— Partition—Minor—Sutt by, for partition 

—Whether effects disruption by itself. 

An adult member of a Hindu joint family can effect 
disruption of the family by expressing an unequivo- 
cal determination to separate and the institu- 
tion of a suit for partition amounts to the expression 
of sucha determination. A minor member of a joint 
family can sue through hisnext friend for partition 
but the Court will not give him a decree for partition 
unless it considers that it isfor his benefit that 
there should be a partition. It follow from this that 
a minor member cannot effect a disruption of the 
family by merely expressing his desire to separate. 
Therefore the institution of a suit by a minor claim- 
ing partition will not effect a disruption, NATHU 
BINGH V. ANANDRAO Nag. 688 
——— Rellglous Endowment—Public deity— 

Hindu public of locality,77 shebaits de jure, 

In case of a public deity, the public undoubtedly 
have aright of worship but from that it does not 
necessarily follow that they are the shebaits of the 
deity inthe sense that they are the only people to 
manage the temporal affairs of the deity and look 
after its worship. Hindu public of the locality do not 
constitute shebatts de jure. MONINDRA Monan BANER- 
JEE v. SUAMNAGAR JUTE Factory Co., LTD. Cal, 25 
Suit on behalf of Hindu public for 

declaration that suit land is property of idols, that 
it is public place of worshtip—Deity and pro- 
prietors of land, if necessary parties—Additional 
prayer for declaration of plaintiff's right to 
build temples—Deity, if necessary party. oe 

Where the plaintifie’ have instituted the suit in the 
capacity of persons interested in the worship of the 
deities and notas shebaits or as representatives of 
the idols, it is quite competent for them to sue for a 
declaration that the property in suit belonged to the 
idols, The deity isnot a necessary party tosuch a 
suit though it may be desirable to make ita party 
so that the decision might be made conclusive and 
binding for all time to ccme. Similarly, the plain- 
tiffs are entitled to have a declaration in this suit 
that the land in suit is a public place of worship and 
that they have aright to use it as such, The deity 
would also not be a necessary party toa suit for a 
declaration of this character. = 

Similarly it is not right to dismiss the suit on the 
ground that the zemindars who are Tecorded pro- 
prietors of the land are not made parties to the suit. 
If, however, there is an additional prayer for declara- 
tion of plaintiff's right to build temples en the land 
the declaration can be given only in the presence of 








————— 





INDIAN CASES 


[1940 
Hindu Law—contd. 


the deity. Moninpka Monan BANERJEE V, SHAMNAGAR 

Jurte Factory Co, Lrp Cal. 25 

-— -~ Reversioner—Suit during lifetime of Hindu 
widow for declaration that altenaiisns by her 
are not binding on reversioners —N ature of-—Interim 
injunction prayed and granted whether alters 
nature of suit, 

A suit by reversioner against a Hindu widow 
during her lifetime for a declaration that she had 
only a limited interest of a Hindu widow in the 
inheritance and, therefore, certain alienations by 
her without legal necessity were not binding on 
the reversionary body is a declaratory suit. The 
plaintiffs as reversioners have no right to possessicn 
until the death ofthe Hindu widow and in this 
suit they have no right to anything while the widow 
is alive beyond a declaration. They have nu right 
to ask for an injunction and it should never be 
granted to them. The fact that they applied dur- 
ing the suit for al interim injunction does not 
change the real nature of the suit. The suit is 
a purely declaratory suit and it cannot now be 
regarded as a suit for a deolaration coupled with 
some Consequential relief. Nor does the omnibus 
relief that the suit may be decreed with costs and 
the plaintiffs may be allowed to any other relief to 
which they are entitled alter the nature of the 
suit. This is the usual omnibus relief clause which 
appears in practically every plaint in this country 
and a Court cannot construe a plaint as being a 
plaint for a declaration and consequential relief 
merely because this omnibus relief clause appears. 
HAREKRISHNA Das v. SUNAMANI DRI Pat. 877 
————~ Succession—Bombay school—Residents in 

Amraoti in Berar—Pre-deceased brother's widow 

v. paternal uncle's grandson. 

Hindus residing in Amraoti (Berar) are governed 
by the Bombay School of Law. 

According to Bombay School of Hindu Law, in the 
matter of succession, a predeceased brother's 
widow will take before a paternal uncle's son’s 
son, the reason being that the former’s husband 
and the propositus has a closer common ancestor 
than doss the latter and the propositus, he having 
to go back to a great grandfather to establish 
common relationship whereas the former's husband 
has to go back to a common link of fatherhood 
with the propositus alone, KAMALJABAI v, DASRU 
Nag. 553 
——— Widow — Co-widows — One, if can make 

endowment of part of her husband's estate without 

consent of other. 

No doubt a Hindu widow is entitled to make an 
endowment of a small portion of her deceased hus- 
band's estate but when there are two widows, the 
one cannot make an endowment without the consent 
of the other. Upon the death of the husband, the 
widows take a joint interest in their deceased 
husband's estate and no alienation can be effected 
by the one without the consent of the other. 

From the mere fact that one of the two co- 
widows did nottake any open objection to the 
building of a temple by the other upon the land 
endowed by the latter, consent on her part cannot 
be implied. Upon the death of the latter the former 
ig entitled to the land endowed. Although the 
former widow might have filed a suit for declara- 
tion that her co-widow was not entitled to con- 
struct a temple without her consent, there is, howe 
ever, no obligation on her to do so. She is entitled 
to wait until the death of the latter widow and until 
she succeeded to the estate before claiming the 
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site upou which the temple has been constructed. 

Sarr MADAN MOHANJI v. KISHNA KUAR All. 648 

nan Surrender — Prior alienations by 
widow—Subsequent surrender, validity of. 

A Hindu widow is entitled to make an absolute 
surrender in favour of the nearest reversioner of 
such part of the estate which she holds as a Hindu 
widow at the time when the deed of surrender 18 
made, A deed of surrender is not invalid merely 
because the widow prior to the execution of the deed 
has made other alienations. But the surrender must 
be a bona fide surrender nota device to divide the 
estate with the reversioner. SHRI MADAN MAHANJI V. 
Krsuna KUAR All. 648 
Hindu Law of Inheritance (Amendment) Act 

(Hof1929)— Applicability of Act to son's 

daughter, daughter's daughter, sister and stster’s 

son, in provinces governed by Mitakshara. 

The Hindu Law of Inheritance (Amendment) Act 
(II of 1929) applies not only to persons who were 
heirs under some sub-schools of the Mitakshara but 
also to son's daughter, daughter's daughter, sister 
and sister's son, in all the provinces governed by 
the Mitakshara and makes them heirs in those pro- 
vinces., DALSINGAR SIHGH D. JAINATH KUAB 

Oudh 753F B 

inam— Maintenance. Bee Borar Inam Rules 1859, 

rr. I, LI, II, V, classes1, 3, mentioned in r. H JE 

Income Tax Act (XI of 1922), s. 3—Hindu un- 

divided family—Estate of father derived by his 

only son—Income from it whether personal of son 
or of joint family—Assessment of. 

Under the Law of the Mitakshara the property 
which a man has obtained from his father does not 
belong toa Hindu undivided family. Where there- 
fore a Hindu dies leaving anonly son, daughter and 
widow, the income received by the son from the 
estate left by the father should be treated and taxed 
as forming part of the son’s personal income and not 
as income of Hindu undivided family. Inre JoMMIs- 
SIONER oF INOOME-TAX, BURMA Rung. 8078 B 

ss, 3, 4 (3-vll)—Suit by widow for reco- 
very of movable and immovable properties of her 
husband against defendant who was in possesston 
and claimed as rightful owner—Decree in her 
favour awarding certain movables and also 
amounts as damages for their wrongful detention— 

Amounts received as damages under decree held 

not assessable income. 

An assessee & Hindu widow instituted a suit against 
the defendant who was a collateral of her husband, 
to recover possession of the movable und immovable 
properties left by her husband on the ground that 
the defendant wes not the rightful owner and that 
she as heirof her deceased husband was entitled to 
succeed to all the property of her husband. The 
defendant, claimed to bein rightful possession of all 
the properties in suit asthe rightful owner. A decree 
passed in favour of the widow awarded to hera 
number of movable properties and also sums as 
damages for wrongful detention. In the year of 
assessment the widow received certain amount towards 
damayes awarded by the decree: 

Held, that the amount received by the widow by 
way of damages was not an assessable income. 
COMMISSIONER OF INOOME-TaX, BIHAR AND ORISSA v. 
Prayac Kumasi DEBI Pat. 263 SB 
8.10 (2) \ix)—Trading or capital loss—Held 
. that loss was capriat loss and not trading loss. 

Heid, on facts that the deposit made by the 
agsessees with the oil company which was to carry 
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interest, for obtaining organizing agency from the 
company was clearly exacted by the companyas a 
condition of the assessees being given an agency 
which they hoped to manage profitably, The pur- 
pose of being permitted to engage in such a busi- 
ness must be considered to be a purpose of securing 
an enduring benefit of a capital nature, and that 
the deposit could not, upon a true view of the 
terms of the agreement and the circumstances of 
the case, be regarded as an expenditure made in 
the course of carrying on an existing agency, or any 
other business. The balance of the deposit which be- 
came bad debt after theinsolvency of the oil com. 
pany was, therefore, not a trading loss but a capital 


loss. OoMMISSIONER OF JINOOME-TAK, CENTRAL AND 
UNITED PROVINOES, LUCKNOW p. MeEsses, Motiram 
NANDRAM PC 54 


-” 





ss. 33, 34—Commissioner, if can under 

8. 33 assess income alleged to have partially escaped 

assessment without causing proceeding to be initiat- 

ed under s, 34. 

The Commissioner of Income-tax cannot in law, in 
exerise of his power of revision under s. 33, Burma 
Inc me Tax Act, assess to income-tax income alleged 
to have partially escaped assessment without causing 
proceedings to be initiated by the proper authority 
under s 34. Once a final assessment has been made 
under ss, 23 and 29 of the Act it cannot be re-opened 
except in the circumstances detailed in ss, 34 and 35 
and within the time mentioned in those sections. Com- 
MIgSIONER oF Income TAX, BURMA v. VED Nata SINGA 

Rang. 807858 
S. 34— “Escaped assessment” in 8. 34, mean- 
ing of. 

Income has “escaped assessment’, within the mean- 
ing ofs. 34, when it has not been assessed in the 
assessment under consideration; it is immaterial that 


it has been assessed in some other assessment, 
COMMISSIONER OF JNOoME-TAX, BURMA v. Vep Naty 
SINGA Rang.807S8 


S. 54—-Income-taz Officer whether subject 
to process of Court—Court, if can require him 
under s, 54 to produce any document mentioned 
in the section. 

Secondary evidence of the contents of the income- 
tax return is admissible, under s. 65 (a), Evi. Act. 
The Income-tax Officer is subject to every process 
of the Court, but under s, 54, Income Tax Act, the 
Court cannot require him to produce before it any 
of the documents mentioned in that seetion. Sec- 
tion 54, Income Tax Act, lays a prohibition on 
the Qourt; it does not confer any exemption on 
the Income-tax Officer. NOONE VARADARAJAN OnEity 
V. VUTUKURI KANAKIAY Mad. 7 


ss. 66, 59 (3), rules under, s. 31~— 

Question of law—Whether facts found do or do 

not bring assessee's business within r. 3L of rules 

framed under s. 59 (3) as dividing society business, 
ws question of fact—Such question not referred to 
it, if can be considered by High Court. 

Whether the facts found do or do not bring an 
assessee within certain provisions of the Income 
Tax Act or its statutory rules, is a question of law. 
Hence, whether the facts found do or do not bring 
the assessee’s business within r. 31 as a dividing 
society business isa question of law or legal in- 
ference. ‘the High Uourt is not precluded from 
considering and deciding this question because the 
Commissioner has not specifically referred it because 
it ig in his opinion a question of fact. Commis- 
SIONER OF INOoME-TAX, BOMBAY PRĦSIDENOY, SIND AND 
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CENTRAL POPULAR ASSURANOE COo., LTD., 
Sind 790 
s. 59 (3) Rules under r. 31—“ Dividing 

Society” in r,31 if means “ Dividing Insurance 

society" — Business of  assessee held Dividing 

society business and it was not mutual society— 

Income-taz—Mutual society. l : 

Although the fiscal Acts must be construed strictly in 
favour of the subject, nevertheless statutory rules 
must be interpreted with the section under which 
they are made. Rule 31 is clearly made under the 
provisions of sub-e. (3) of s. 59. Sub-s, (2) of that 
section must be read with sub-s. (3). Insurance 
Companies come under sub-s. (2) (a) (it) of s, 59 
and it is clear the “ dividing society "in r. 3i 
means and must be read as “ Dividing Insurance 
Kociety.” The definition of “Dividing Society 
Business “ in the rules made by the Bom. Govt. 
on July 14, 1914 under s. 24 of Act V of 1912 was 
intended only to apply to societies under that Act 
and was for the purpose of that Act, but it was not 
intended to be exhaustive in the sense that a 
dividing society cannot be defined in similar terms 
for the purposes of the Income Tax Act, and a 
dividing society cannot be a dividing insurance 
society. o. 

The fact that the company in its memorandum 
and articles uses the term “society " and “mem- 
bers” loosely as meaning at one time the company 
and the share-holders, and another time the general 
body of policy-holders and the policy-holders indi- 
vidually does not make the company a mutual socie- 
ty. Nor does the fact that the company is 

repared to limit its dividends to the Working 

d make any difference to the principle involved 
or applicable. 1. 

A rule of the company which was doing insurance 
business provided for the distribution of the yearly 
payments among the members after the deduction 
of 20 per cent. for the Reserve Fund and 10 per 
cent. for the Working Fund. The benefits received 
were not fixed but varied according to the yearly 
collections. The company and those whose money 
they collected andin part retained were quite sepa- 
rate and distinct parties. The assessee company 
was notthe same body as the policy-holders at 
all. It had directors and share-holders and a 
nominal share capital as something quite distinct 
and separate from the policy-holdere and their 
P Held, that the business of the assesses was a 
dividing society business within the meaning of 
r. 3L andit was not a mutual society. Oommis- 
SIONER oF INCOME-TAX, BOMBAY PRESIDENCY SIND AND 
ADEN v. OENTRAL PopuLarR  ASSURANOE Oo., LoD., 
KARAOHI Sind 790 
indian and Colonial Divorce Jurisdiction Act, 

1926, (16 & 17 Geo. V, Gh. 40) as amended 

In 1937—Divorce — Desertion — Refusal of wife 

to livein country where her husband lives for 

business and her refusal to allow intercourse while 
both are in same country amounts to desertion. 

Where a wife refuses for no adequate reason to 
live inthe country in which his business compels 
her husband to live and refuses to have any sexual 
intercourse with him during the periods in which 
they may be in the same country, she ceases to be 
his wife in any proper sense and her conduct amounts 
to desertion, whichis not broken merely by the 
spouses having lived in the same house for a few 
months. RAYMOND THORNTON v. MARGUBRITE ELAINE 
ThORNTON í Bom. 594 


ADEN 2, 
KARAGHI 


- 
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Insolvency—In insolvency proceedings son accept- 
ing contention that he was personally liable for 
father’s debts and that he committed aeta of ingol- 
vency—Son adjudicated insolvent—-Order not ap- 
pealed against—If can te challenged in revision. 
The mere asking for and obtaining of time for 

payment will not make ason personally liable for 

the debts of his father and if he is not personally 

Ta, he cannot be adjudicated for his father's 
ebts, 

But where he accepts in the insolvency proceed- 
ings the contention that he was personally liable: 
and had committed acts of insolvency and there- 
upon he is adjudicated insolvent and has acquiesced 
in the adjudication and in the administration of 
the estate by the Official Receiver, the order of ad- 
judication cannot be challengsd in revision if there 
was no appeal from that order or from the order of 
vesting the property in the Official Receiver. Com- 
BATORE VENKATARAMANA Viras Oo., LTD. ~v. OFFIOLAL 
RECEIVER, OOIMBATORE Mad. 125 
Insurance. Sze Muhammadan Law—Gift 428 
Insurance Act (IV of1938), s. 38 (7)—“ Any 

law,"if cover Muhammadan Law. 

The words “any law or custom” in s. 38 (7), 
Insurance Act, are wide enough to cover the Muham.» 
madan iaw, The gift of insurance policies by a 
Muhammadan to his wife is valid even if it contains, 
& proviso that in the event of his wife predeceas- 
ing him, the assignment would become null and 
void. BADIQ ALI v. ZAHIDA BEGAM All.428 
Interest Act (XXXII Of 1839), interest upto date of 

institution of suit, if can be awarded. 

Under the Interest Act no interest upto the 
date of the institution of the suit can be awarded. 
BAIJAN SINGH v. RAMBATAN PEASAD . Pat. 397 
Interpretation of Statutes—Ejusden generis. BER 





Bom. Land Revenue Code, 1879, s. 13 445 
Explanation to section, 

An explanation Joes not enlarge the scope of 

the original section that it is supposed to ex- 

plain. KISHAN BINGH v, PREM SINGH Lah, 239 


Grammatical construction, 

It is useful to rely on the strict grammatical con- 
struction of the words used in an Act in preference to 
interpretations given to words under different gets of 
laws even bythe Courts in England. Jarsuxarnan 
HARISHANKAR v, MAHOMED Hussein DawoopBHal 

Bom, 393 
Interpretation by Government, if permissible. 

The interpretation of an Act of the Legislature 
lies not with a department of Govt. but with the 
Courts, CHANDRAJ BABADUR v. Ba Ba Diy Oudh 167 
Marginal notes—Whento be referred. 

The intention of the Legislature can, so far as 
the Oourt is concerned, be gathered only from the 
words used in the section uninfluenced by the mar- 
ginal notes when the words are free from ambigui- 
ty. ZAMINDAR oF UDAYAR PALAYAM yY. Supar Upayan 
Mad. 350 











No contradictory construction, 

A construction that involves reading two suceessive 
sentences as flatly contradicting each other must be 
avoided, if possible, MADHUKAR v, BATI GopvawaRi 
Upasani MAHARAJ Nag. 129F B 
Plain grammatical sense. 

A Court of law is not justified in going behind 
the plain wording of the Act and to speculate as 
to what the legislators intended to enact, A cardi- 
nal rule of the interpretation of statutes is that 
their words should be interpreted in their plain 
grammatical sense. The section always speaks for 
itself unless it can be reasonably contended that 
by implication it means something else, Siz 
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Ganaa RAM TRUST Sooty, LAHORS V, MEHTA SUNDAR 
Lan Lak. 653 





— ‘lwo different expressions in Act, SEE 
Bombay Municipal Boroughs Act, 1940 s. 1410 (2) 
(b) (4) 456 


Where portionof stetuiea should be deemed 
redundant. 
Every portion of a statute must ba given effect to 
and unless the construction leads to un absurdity, 
No portion of a statute should be desmed to be re- 


dundant. Mexes Ras v. NAND LAL Lah, 106 
Karachi City Municipal Act {XVII of 1933), 
S, 116 —Appeai against amount of assessment ~ 


Magistrate 10 record evidence for and against assess- 
ment — Nature of his order—Inspection of site— 
Use of inapection— Order based not on evidence but 
Only on inspection—There 1a muterial irregularity. 

When there is an appeal against the amount of the 
assessment under s, ll6 of the Karachi City Munici- 
pal Act (as distinct from an appeal as to the liability 
bo or basis or principle of assessment, when an 
appeal lies under s. 10? \3) of the act to the Judge 
ot the Smail Cause Oourt), the Magistrate must him- 
self record the evidence for and against the assess. 
ment. The orderof a Magistrate should contain the 
eubstance of the evidence and a brief statement of 
the reasons for his decision. It muy be necessary 
and indeed most useful, thata Magistrate should 
visit the sits ineuquiries of this nature, but he 
Should use his inspection to interpret the evidence 
recorded by him as in the inspection of sites wader 
the Oriminal P, O. Heshould not base Lis order only 
upon inspection of the site. Where he does so be acta 
With such material irregularity as to necessiate the 
excrvise of the powers conferred unders, 115, Vivil 
Pe U. Bavsaas L. JABAT, URIA V. EMPEROR (KARadal 
MUNICIPAL LOHPOKATION) Sind 608 
— SS. 11/ \1),251—Revision against orders 

passed n appeal ires to Judicial Uommissioner'a 

Gourt us persuna designata—aercise of revisional 

powers 18 controlled by s. ilo, Utun Procedure 

Vode (Act V of 1908). 

So farasupplivations in revision agains; orders 
passed in appeal are concerued, s, zal, Karachi 
Uy Municipal Act, applies and the powers and pro- 
ceuure ofthe Uourt iu these proceedings are she 
powers exercisable by the Judicial Commissioner's 
Uourt and the procedure provided under the Unvil 
P. U. ‘therefore, when exercising revisional powers 
that surt will be guided and contolied by s. 41a, 
Uiviul P. O. Lhe. Vourts and Judges anu Mayistrates 
referred to 1u s. 1i/ (1) and cognate sections, are 
Persona designatae. “Tue court of the Judicial 
Commissioner of Sind” ins, zai of the Act, means a 
Judge of that Uourt whereto an application in 
revision lies from the order of the Magistrate, whether 
in Sessivus Vourt jurisdichion or otherwise. A slogle 
Judge of the Judiciul Oommissioner’s Uowrt can exer 
Gise NO adequate puwers in revision which in crimi- 
nal mutters are exercisable by two Judges of that 





Uourt, bHoJkasl. KHATHURIA v. WMPEROH (JSARAOHI 
MUNIQIPAL UOBKUBATION) ; Saud 608 
Lanore Hign Court nules, Vol. 1. Chap. 12-L, 


r, 20. XXI, 

r. ba 633 
Land Acqulsition—Land ucguisition proceeding ttil 

ie maring of award, nature of. 

Land acquisitlun proceedings up bo the time when 
- LUG Waru is maue are suminIsSLTabi ve proceedings and 
uol Judicial proceedings., JAGARNATH LALL y. LAND 
ACQUISILION DELUIY ULLLEOTOR, Patna Fut. S60 SB 
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DEE Uivil Procedure Code, 1908, O. 
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Land Acqulsition Act il of 1894),ss. 3 (4), 18, 
50 (2) Proviso—Company tnterested as tenant 
in ceriatn land to be acquired by Government for 
company's benefit, whether can demand reference 
under a. 18—Hight, tf taken away by proviso to 
S, V (2). 

‘The application of proviso to s. 50, ol. (2), Land 
Acquisition Act, must be held limited to cages where 
the provisions of the sub-section itself, which in one 
sense are qualified by the proviso, are applicable, 
and it is a well-established canon of interpretation 
that a proviso shali not be construed go as to 
enlarge the scope of the enactment when it can fairly 
and properly be construed, so as not to attribute to it 
this efect. 

in a case where certain land is being acquired by 
the Govt. on behalf of a company or local authority 
and the company itself is interested as a tenantin 
certain iands to be acquired, the provisions of the 
Land Acquisition Act are applicable and the Collec- 
tor would have to acquire the aggregate of rights in 
the land including the interest whieh is claimed by 
the company or local authority at whose costs the 
acquisition 1g made. such company or authority is 
therefore a person interested within the meaning of 
8,3, Cl. b) of the Act and it would have a rights to 
demand a reference unders. 18. This right 1s not 
taken away by the proviso to cl. (2) of g. 5U. OoMILLA 
HLEOTRIOY SUPPLY, LTD, ve Hast ISENGAL BANK, LTD., 





UMILLA Gai. 17 
—- $.18. eB Civil Procedure Code, 19093, 
s. 119 560 $ B 


s. 31 Proviso 2—Aplication within time and 
not barred by proviso 4 to s, 34 — Collector cannot 
refuse to rejer matter on ground that objections to 
award were not ponatide, 

The wording of e. 18 (1), Land Acquisition Act, 
leaves the Uollector no alternative but to refer the 
matter if the application is made within the periods 
prescribed by the section and is not barred by 
proviso 2 ty s. 3l ofthe Act. Jt follows, therefore, that 
the Land Acquisition Deputy Collector of Patna has 
no right whatsoever to refuse to refer the matter on 
the ground that the objections ware not bona fide and 
were frivolous. JAGARNATH LALL v. LAND ACQUSITION 
DEPUTY UOLLEOTOR, Patna Pat. 5608 B 

ss. 49, Proviso 2, 18 (1) — Collector must 
refer question to Gourt, when called upon. 

Proviso 2 to s. 49 lıke s. lö gives the OUoilector no 
alteraative but to refer the question tothe Court if he 
is calied uponto do 80. JAGARNATa LALL V. 1 AND 
ACQUISITION DEPUTY UOLLKOTOR, Patna Pat. 5608 & 
Land Tenure—Central Provinces — Malguzars, 

whether de facto and de jure proprietors of land, 

Oowter per Niyogi, J.—Thne malguzars are de facto 
and de gure proprietors of the mahal the land 
revenue of wuich they have agreed to pay by ac- 
cepting the settlement, und the subordinate ten- 
ures like the absolute occupaucy and the occupancy 
are carved out of his primary proprietary right. 
The definitions of the terms “landlord” and 
‘tenant contained in the Ten, Act leave no man- 
ner of doubt that the origin of their relationship 
to each other is contract. It is tiue that the con- 
ditions of the contract are not left to be fixed by 
the parties themselves but they are regulated by 
statute, ‘That, however, does not aiiect their unu- 
amental relation being contractual. ‘I'he limita- 
tions put by the Act upon the rights of the mal. 
guzars Caunot be interpreted as negativing the 
light itself, Consequently the wmpositiun of law of 
certain restrictions on the exercise of malguzari 
rights cannot be interpreted as involving the 
denial or annihilation of those rights. As the re- 
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sult of the proprietary award of 1864, the status 
which formed the basis of relation between the 
malguzars and ryots was replaced by contiact, and 
the custom which regulated their relation, by 
statute. 

Obiter per Bose, J.—Though the tenures are ina 
sense the creation of the O. P. Ten. Acte, their 
real origin is custom moulded from time to time by 
the Legislature. Their roots are embedder in 
history in pre-British days. 
did not recognise the existence of proprietary 
rights in the soil. The malguzars who are now the 
landlords of the various villages ia this Province 
were then mere faimers of revenue with no pro- 
prietary rights whatever in the areas assigned to 
their control. In course of time many of these 
revenue farmers acquired for themselves as a cer- 
tain de facto fixity of tenure with rights which 
roughly resemble those of private ownership in the 
land. The awards made subsequently by the 
British Govt. did not create fresh rights nor did 
they in themselves operate as a foundation of 
title. There was thus no transfer of title in the 
sixties but merely a continuance of the old estates 
jure coronoe. Thus the so-called “ landlords” in 
the Ten. Act are not landiords at all in any ordi- 
nary sense of the term, nor are the “ tenants” ten- 
ants, PUNJARAM JAGoBA TELI v. Ramu OniIntToo Gonp 


l Nag. 731 FB 

Landlord and tenant. 
SEE O. P. TENANOY Aor, 1920 731FB 
Sze Evidence Act, 1872, 8. 16 841 


——— Adverse possession—Acquisition of tenancy 
rights by adverse possession. 

Obiter per Niyogi, J.—The tenancy right origi- 
nates only in contract and hence it cannot ob- 
viously be acquired by adverse possession against 
the landlord. kKUNJABAM JAGOBA TELI v. RAMU OUHINTOO 
GoND Nag. 731F B 

Adverse possesston—kRight of occupancy 
tenant devolves upon his heirs whether he chooses 
to cultivate holding or not—Acquisition of such 
right by adverse possession—Such person how to 
be removed by landlord. 

Per Niyogi, J.—The right of an absolute occu- 
pancy or occupancy tenant devolves on the heir on 
the death of the tenant, The right vests in him 


irrespective of whether he chooses to cultivate the. 


holding or not. In the eye of the law he becomes 
the tenant and his right is capable of being ac- 
quired by any person who is either his co-tenant 
or ohe standing in the line of his heirs, Any 
person who acquires by adverse possession over 
two years the right ofan absolute occupancy ten- 
ant can only be removed from the land by the 
proprietor by exercising his right of pre-emption, 
PUNJABAM JAGOBA TELI ve RAMU On INToo (30ND 

Nag. 731 F B 
——— Lease—Forfeiture—Waizer—Acceptance of 

rent, effect—Notice to quit, effect of. 

Courts of Jaw in England and in India always 
lean against forfeitures; therefore, whenever a 
landlord means to take advantage of any breach of 
covenant or condition sothat it should operate as 
a forfeiture of the lease, he must take care not to 
do anything which may be deemed an acknowledg- 
ment ‘of the continuance of the tenancy, and so 
operate as a waiver of the forfeiture. Merely 
lying by and witnessing the breach is no waiver ; 
seme positive act must be done. The general rule 
is, that if a lessor or other person legally entitled 
to the reversion, knowing that a forfeiture has 
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been incurred by the breach ofany covenant or 
condition, does any act whereby he acknowledges the 
continuance of the teaancy at a later period, he 
thereby waives such forfeiture. Where the term 
of the lease is that in case the tenancy is put 
for any other purpose than allowed by the lease 
by altering the condition of the lease-hoid or in 
any way render it unfit for cultivation, the lessor 
would be entitled to evict the lessee from posses- 
sion, the acceptance of rent accruing due after a 
forfeiture amounts to @ waiver, andin sucha Case 
the giving of a notice to quit premises also amounts 
to a waiver because the giving of the notice Te- 
cognizes the continuance of a tenancy. SHIVA 
PRASAD SINGH v. MANDIRA KUMARI DEBI Pat. 686 
———.- Lease for laying out flower garden—Lessee 

and his assignee building permanent structures— 

Lessor is entitled to mandatory injunction Te- 

quiring their demolition. 

Where the lessee erects on the land a cattle shed 
when the lease is for the purpose of laying out a 
flower garden, aad the assignee of toe lessee erecta 
dwelling houses in place of the cattle shed and 
other masonry structures, the lessor who objects to 
them is entitled to an injunction requiring the 


lessee to demolish the house a8 well as the other 
buildings. DORAIKANNU AMMAL v. T. RKAMASWAMI 
MUDALIAR Mad, 90 


Person taking forcible possession of land 
belonging to another, not cultivating it himself but 
settling other persons as tenants ignoring zamindar 
or proprietor—If there 1s implied relalionshep of 
lundiovd and tenant between him and zamiudar. 
Where a person after taking forcible possession of 

jand of another does not cultivate it himself, but 
settles uther persons on the land ashis tenants ignor- 
ing the zamindar or proprietor, the principle that 
a person who squats on land belonging to another 
and cultivates ıl himself is by implication deemed 
to be the tenant of the latter, has no application. 
SRIsH OsANvRA NANDY v. HARENDRA LAL hoy Oxnov- 
DHURY ISAHADUR Cal. 345 
-—— Kent sutt—Burden to show relationship of 
landlord and tenant. ae 

In a suit for rent the burden is on the plaintiff to . 
establish the relationship of landlord and tenant. 
lt is for him to show how thie relationship was 
created, Jt is true that a presumption of correctness 
attaches to a settlement record, ut that presump- 
tion is a rebuttable one, Where it is established 
that the settlement 1ecord is without any foundation, 
the burden ghifis back on the plaintiff to show how 
the allegeu relationship of lundlord and tenant came 
into existence. RISH UHANDRA NANDY v. HARENDRA 
LAL Koy CHOUDLURY BAHADUR Cal. 345 
-—- —— Suit for assessment of rent—Relationship of 

landlord and tenant never in existence— Question 

of limitation—sSuck relationship established—Rent 
not realized for 1x y,ears—Landlord, tf barred 
jrom having rent assessed, 

The landlora’s claim for assessment of rent can be 
barred by limitation only if he had eat some time 
or other the right to claim assessment of Tent. 
Where this right never existed, it cannot be said 
that a suit to enforce this claim is barred by limi- 
tation. The questiou of limitation could only arise 
it the relationship of landlord and tenant between 
the parties with respect to the land in suit had come 
into existeuce at some time or other. Where this 
relationship has never been in existence, there can 
be no question of limitation. 

lf the defendants are proved to be tenants of the 
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plaintiff, then the fact that the plaintiff had not 
realized rent from them for a perio! of over 12 years 
would not disentitle the plaintif from having the 
rent assessed. So long as the relationship of land- 
lord and tenantexists, the landlord, has always the 
right to get the ront assessed. The question of 
limitation of course would arise if the defendants 
were atone time tenants and repudiated the tenancy 
setting up a title adverse to their landlord. Srisa 
CHANDRA Nanpy v. HABENDRA Lan Roy OHOUDHURY 
BAHADUR Oal. 345 
Lease—Essential characteristic of—Whether mere 
contract, 

A lease is the outcome of the rightful separation of 
ownership and possession. The essential charac- 
teristic ofa lease isthat the subject is occupied and 
enjoyed, but thecorpus of the subject does not dis- 
appear by user. Before the lease the owner had the 
right to enjoy possession of the land, but by the lense 
he excludes himself during its currency from that 
right. A lease is, therefore, not a mere contract but is 
a transfer of interest in land. It createsa right 
in rem ANWARALI BRPARI y. JAMINI Lar Roy Cuov- 
DHURY Gal.625 

Forfeiture. Sze Landlord and tenant 686 

———--———. Proof of—Oral lease accompanied by posses- 

sion—Kent deed, if corroborative evidence of terms 
of lease, 

Where there is an oral lease accompanied by posses- 
sion, the deed of rent can be used as corroborative 
evidence to support the terms of the lease. Tas DIN 
Y. ABDUL RAHIM Lah, 426 
— Tenancy-at-will—Termination. 

A tenancy-at-will is determined by the death of 
either the tenant or the landlord, ANWARALI BEPARI 
v. JAMINI Lat Roy Guoupsury = Cal. 625 





Legal practitioner. Sze Limitation Act, 1908, 
B. 5 715 
———— Dealings with clients—Power to compromise 


—Client pardanashin lady—Duty of Pleader in 
such case—Pleader held guilty of extreme care- 
- lessness and deriliction of duty. 

Jt is exceedingly uncommon for Pleaders to take 
‘the responsibility of entering into a compromise on 
the strength of the authority conferred by the 
vakalninama, particularly in the cass of illiterate and 
pardanashin ladies. In all such cases Counsel should 
be asked if he had personally satiefied himself by 
reference to the lady herself that she was egree- 
able to the compromise or confession of judg- 
ment. 

Held, on facts that the Counsel was guilty of 
extreme carelessness and actual dereliction of duty 
towards his client. Umrao Braum v. RAHMAT ILAHI 

i Lah. 77 

—— —— Lien—Attorney — Discretion of Court to 

allow to set-off costs due by parties ta one another 

with or without prejudice to attorney's lien—Lien, 
if protected after set-off is allowed, 

The right of an attorney in respect of his lien ig 
really in essence a claim to the equitable inter- 
ference of the Oourt for his protection. The at- 
torney’s lien is really an equity, claimed on his 
behalf. Such a lien is subject to all the equities 
between the attorney's client and any other party 
or parties interested in the property over which the 
lien is claimed. A party's right to set-off costs 
payable to him by the other party against the sum 
found due from him to the cther party on the 
taking of accounts in the same suit, ig not affected 
by the solicitor’s lien. The Court has a discretion 
to allow a set-off of judgments for damages, that 
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is debt, or costs against each other, either with or 
without prejudice to a solicitor's lien on either of 
those judgments, The Courts have complete dis- 
cretion to allow a set-off, whether in the same 
action or in different actions, and it extends to 
the setting off of coets against costs and also in 
a proper casa to the setting off of debt or damages 
against costs and viceversa. The discretion has to 
be exercised judicially, having regardto the facta 
and circumetances of each case, and not upon any 
pre-conceived view that to allow the attorney's lien 
to prevail must, in every case, be contrary to natural 
justice. The circumstances considered by the Court 
are matters relating tothe attorney whose lien ig 
Sought to be affected irrespective of his client, be- 
cause as between the parties themselves, thera can 
hardly be 8 ground for resisting a set-off. The 
attorney’s lien is, however, not protected after the 
set-off has alrsaady been allowed. Baroeg Hosanaar 
VAKIL, In re Bom. 351 
Legal Practitioners Act (XVII of 1879), 8. 12— 

Conviction for criminal offence, whether permanent 

bar—When can be re-admitted. 

When persons are struck off the roll, it is always 
said that the dooris not irrevocably shut behind 
them, and that after years of industry, straightfor- 
wardnegs of life, and conduct which shows repentance 
and the determination to amend, they may ulti- 
mately find their way back tothe honourable pro. 
fession which they once disgraced. That lenity of 
outlook regults from the consideration that it is im- 
possible to shut outfrom a man of education, who 
has once borne a good character, the hope that he 
may rise again. But it does not mean that persona 
who have been properly removed from the roll should 
come again end again with repeated applications 
within months, or even within a few short years, after 
the event. U, sx-Lowrer Grape PLBADER, In re 

Rang. 268 

Letters Patent (Bombay), cl. 12—Hundis in form 

of pro-notes signed outside Bombay by firm and 

then sent to its clerk in Baombay—Clerk delivering 

them to payees in Bombay and payees endorsing 

them in favour of plaintiff in Bombay—Oause of 
action held arose in Bombay. 

The defendants owned ginning factories and presses 
at difierent places in the Bombay Presidency. None 
of them was in Bombay itself. The defendants had 
rented a room in Bombay in the name ofthe firm, 
For the purpose of carrying on their business 
defendants borrowed money on hundis. Interest on 
the loans taken by the defendant firm was paid in 
Bombay and at the room rented a clerk maintained 
books of account in which the loans, interest and 
repayments were duly entered. Some goods and parts 
of machinery were purchased by the clerk in Bombay 
under the defendants’ instructions. The hundis 
which werein the form of promissory notes were 
signed outside Bombay, After the signatures were 
made the hundis weresent to the defendants’ Mehta 
at Bombay andthat Mehta delivered the hundis to 
the payees in Bombay. Thereafter the hundis were 
endorsed by the payees in favour of the plaintif at 
his residence in Bombay : 

Held, that the whole cause of action had arisen in 
Bombay within the jurisdiction of the Pombay High 
Oourt. Dai Hirsi v. MALOMEDALLI ESBABBOY 

Bom. 657 
-——— (Nag.) cl. 10—Civil Procedure Oode (Act 

V of 19085, ss. 96, 100, 104—Right of appeal from 

decree of Single Judge to High Court is not governed 

by s. 96 ors. 1 00 or 6, 104, but by Letters Patent, 
a 
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The right of appeal from a decree of a Single Judge 
tothe High Court. is not governed by s. 96 ors. 100 
or s. 104 of the Civil P. O., but by cl. 10 of the Letters 
` Patent. The Code makes no provision for an appeal 
within the High Court, that is to say, from a Single 
Judge of the High Court. MADHUKAR v. SATI GODAWABI 
UPASANI MAHARAJ Nag 129 F B 

(Nag) cl. 10—-Leave to appeal under Letters 

Patent, whether necessary in case of appeal from 

judgment of Single Judge passed in exercise of 

his original or first appellate jurisdiction. 

Leave to file an appeal under the Letters Patent 
is necessary only for an appeal from a judgment 
passed by a Single Judge in the exercise of hisap- 
' pellate powers in second appeal but not for those 
which are passed by him in the exercise of his 
original or first appellate jurisdiction. MADHUKAR t. 
Sarr GODAWARI Upasanr MAHARAJ Nag.129 F B 
_Llen—Attorney. See Legal Practitioner 351 


Limitation Act (IX of 1908), s. 5—Applicability 
to application under O. XLIV, 7.1, Givil Proce- 
dure Code (Act V of 1908). 

Section 5of the Lim. Act has ne application to 
an ‘application under O. XLIV, 1. 1, Oivil P, O. 
RAM PHIRAN v., SRI RAM Oudh 161 
——-——- 8, 5—Construction favourable to minor. 

Minority ia a factor to be taken into account 
when considering circumstances which justify the 
application of s. 5, Lim. Act. Applications for 
the extension of time under s. 5 have to be more 
. liberally construed in favour of minors than other 
litigants. Umrao BEGUM v. RAHMAT ILAHI Lak. 77 
——-—_— $. 5—~ Party asking Counsel to file appeal 

and leaving it entirely to him to take necessary steps 

-—Appeal filed in wrong Court—Litigant cannot 
be gaid to have acted ingood faith unless lawyer so 

' acted—Legal practitioner. 

While considering whatis “sufficient cause” within 
the meaning of s. 5, Tim. Act, the good faith with 
which a person must be shown to have acted will 
appropriately be taken to mean that variety which 
presupposes due care and attention rather than mere 
“honesty.” The mistake of a Pleader made in good 
faith may afford sufficient cause for admitting an 
appeal after time, but the mistake must have been 
= made in spite of the exercise of due care and atten- 

tion. When a litigant gives carte blanche to his 
lawyer to act as hethinks fit without further consult- 
ing him he must take full responsibility for the acts 
of the lawyer: and he cannot claim to have acted 

“in good faith” in filing the appeal unless the 

lawyer so acted: if the lawyer acted with complete 

carelessness hecannot be said to have acted in good 
faith—that is with due care and attention. The 
fact that the Court in which the appeal was wrongly 
filed did not notice the mistake is immaterial. 
R. M. A. L. Fieu v. Ko Saan Rang. 715 





not apply. 

Once the trust has been declared invalid ab initio, 
-g, 10, Lim. Act, can have no application ab all to 
a.suit for account of rents of property held under 
trust. Daw Ern v. Daw Onan THA Rang. 210 


s. 10 Art. 89— Hzecutants of deed entrust- 
ing property to another for good management with 
power of sale, but reserving to themselves power 
to sell or mortgage with consent of manager— 
Manager, if trustee—Suit for rendition of accounts 
—S.10, ¿f applies. 

A trust contemplates that the trustee is the legal 

owner of the trust property. There muet be a 





plication for copy has not been made. 


S. 10—Trust invalid ab initio—S.10 does. 
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transfer of the property to the trustee before a trust 
is created. 

Where certain persons have executed a deed en- 
trusting their property to another for good manage- 
ment with power of sale, reserving, however, to them- 
selves the power to sell or mortgage the property 
with the consent of the manager, the deed does not 
vest the property in the manager as trustee and 
a suit for rendition of accounts is not governed 
by s. 10, Lim. Act but by Art. 89, KAMIRUDDIN 
KHAN Vv. BADRUN Nisa BIBI - Pat. 859 

s. 12— Period between signing of judgment 
and signing of decree, if can be deducted, where 
application for copy of decree is not made within 

30 days from judgment. 

An appellant is entitled to get the benefit of the 
period between the signing of the judgment and the 
signing of the decree even though he made no 
application for a copy of the decree within 30 days 
of the signing of the judgment, Sarat OHANDRA 
Naa v. Ratt KANTA POLLEY Cal. 58 

s. 12 (2)—“ Time requisite "—Party to suit 
or proceeding required to do nothing for purpose 
of decree being drawn up—Time between date of 
judgment and date of signing of decree, if can 
be excluded. va 

There is nothing in s. 12 of the Lim. Act which 
says that time requisite isnot so because an ape 
In those 


cases where the decree of the trial Oourt must 
follow upon the judgment without the parties to 
the suit or proceeding being required todo anything 
for the purpose of the decree being drawn up, an 
appellant is entitled to the exclusion not only of 
that time which is spent between the date of his 
making an application for-copy and the date on 
which the copy is ready for delivery but also to the 
time spent between the date of the judgment and 
the date of the signing of the decree, excepting 
when the portions of the said two periods overlap, 
in which case, that time should be excluded only 
once. Kunwar YUSUF ALI Kuan v. MOHAMMAD KAZIM 
ALI KHAN Oudh 136 
————— $. 18 —Civil Procedure Code (Act V of 1908), 

0. XXI, r. 90-—Application under O. XX1, r. 90 
time-barred—Onus is on judgment-debtor-applicant 
to prove fraudulent concealment — Mere under- 
valuation in sale proclamation, whether fraudulent 
concealment—Application within limitation to set 
aside sale on ground of under-valuation—Standard 
of evidence in such case. 

Tt is clear from the language of s. 18, Lim. Act, 
that a person, who makes an application after the 
ordinary statutory period of limitation, must prove 
that he has been kept from the knowledgeof his 
right to make the application by the fraud of the 
person against whom the application is directed. In 
other words, the initial onus lies upon himto prove 
the requisite element of fraudulent concealment. In 
a case, therefore, in which an applicant is seekin 
under O. XXI, r. 90, Civil P. O., to set asidea Oiv 
Oourt sale, if his application has been filed more than 
30 days after thedate of the sale, he will have to 
prove fraudulent concealment on the part of the 
decree-holder or such other person against whom his 
application may be directed. If by doing so, he 
establishes his right to file a time-barred application 
it will then befor him to prove fraud or irregularity 
in publishing or conducting the sale, within the 
meaning of O. XXI, r. 90, Civil P. G., sufficient to 
enable him to have the sale set aside under that 
Rule. It is not merely necessary to show that fraud 
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has been committed in order to enable the judgment- 
debtor to get the benefit of s. 18, Lim. Act, but the 
element of fraudulent concealment requires to be 
established. Mere under-valuation of property in the 
sale proclamation cannot possibly amount to the 
fraudulent concealment which is required under 
8.18, Lim Act. It ie a matter which along with 
other matters may be considered but in order to 
establish fraudulent concealment, it would be neces- 
gary to show that through the fraudulent conduct of 
the decree-helder or such other person against whom 
the application has been directed, the judgment- 
debtor had been prevented from having any know- 
ledge of the gale proclamation or the fact that a 
sale had actually taken place. 

Obiter.—A Court may be perfectly justified in set- 
ting aside a sale in a proper case established on an 
application filed within the prescribed period of 
limitation where the Oourt is satisfied that the pro- 
perty sold was grossly undervalued: Civil Court 
aslee should not, however, be lightly set aside and, 
even in a case in which no question of limitation 
arose, the Court would necessarily demand a high 
standard of evidence to prove that there had been 
fraud or irregularity in publishing or conducting the 
sale on account of under-valuation, ABUL JAMIL 
BrmsuL HAMID CHOWDHURY Y. AMBIA KBATUN 

Cal, 335 

S. 19g —Joint Mitakshara family—Borrow- 

ing of loan by father who is karta for his 
personal needs—Acknowledgment by him—Effect, 

A joint Mitakshara family has to burden a loan 
in some circumstances, although the loan was not 
incurred and was not intended to have been incur- 
red for the family. The case ofa joint Mitakshara 
family with the father as its head affords an 
example. He borrows money for his own personal 
needs—not for immoral purposes—to help a friend 
in financial difficultiee or a separated kinsman or & 
cognate or a relation by marriage. The creditor 
is told the purpose of the loan. For this commit- 
ment of the father, his sons and his grandsons 
after his death become liable. A written acknow- 
ledgment by the father who isthe karta or a part 
payment endorsed and signed by him would not 
keep alive the liability of hissons and grandsons 
imposed by law and extend the period of limita- 
tion. Such an act of the father would keep the loan 
alive against him only. Kistur CHAND TEWARI v. 
RAJANI KANTA MUKHERJEA Cal. 891 

S. 19—Signature what constitutes— Name of 
debtor written by person with authority todo so 
and acknowledge debt—If suficient—Person held 
was authorised to make acknowledgment. 

Section 19, Lim. Act, does not draw any distinc- 
tion between a person who is literate and one who 
is not literate. In either case, an acknowledgment 
signed by an agent with his authority would be 
enough. The section also does not say as to what 
should be the form of the signature, and it is now 
well-settled that if the name ofthe debtor is in- 
troduced into the document of acknowledgment in 
such a way as to show that the acknowledgment 
was intended to be his own, such a name whether 
written or printed would constitute his signature 
within the meaning of the expression as used in 
s. 19. Thus itis not necessary that the name 
should be written by the debtor himself. It is 
sufficient if it is written by a person acting with 
authority to write his name and to acknowledge the 
debt in question. 

Where a letter acknowledging debt is written by 
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a person at the instance of and on the instructions 
given by the debtor and the debtor has got it duly 
posted to the address of the creditor, these cir- 
cumstances clearly indicate that the writer had been 
duly authorized to make the acknowledgment. Ram- 
JAN ALI v. MEER AHMED SETRI Pat. 225 
s. 20, Proviso ~ Acknowledgment referred 
to in proviso, tf must be made before expiry of 
limitation. 

There is nothing in the proviso or in any other 
portion of s 20, Lim. Act, to support the view that 
the acknowledgment referred to in the proviso, 
should also have been made before the expira- 
tion of the periodof limitation. An acknowledg- 
ment such asis referred toin the proviso tos. 20 
should be made before the time when an application 
for execution ora suit is filedand it 1s not neces- 
sary that it should be simultaneous with the pay- 
ment to which it relates, MAHABALI v. Ram Das 

Oudh 163 

——— $, 21 (3) (b)—Document, if must show on 

face of it that loan was incurred on behalf of 

joint family, to get benefit of 8. 2L (3) (b)—Docu- 

ment silent on point of purpose of loan—Oral eyi- 
dence to show purpose, if excluded, 

In order to get benefit of s. 21 (3; (b), Lim. Act, 
it is not necessary that the document should on 
the face of it show that the loan was incurred on 
behalf of the joint family. If the fact that the 
loan has been incurred on behalf of the family can 
be established on the evidence, s. 21 (3) (b) would, 
be attracted, if the acknowledgment or part pay- 
ments of the principal or interest had been made 
and endorsed by the karta. When a loan has been 
takenand is evidenced by a document oral evidence 
is not excluded to show what the purpose of the 
loan was and especially when the document is 
silent on the point. By such oral evidence the 
terme of the document are not varied. Kuistor 
Onanp TEWARI v. RAJANI KANTA MUKHERJBA Cal. 891 

Arts. 8, 52—Shopkeeper having restaurant 
department selling articles of food as shop-keeper 
in different department—-Articles of food tf lose 
their character of “ goods —Food and drink, when 

comeunder Art. 8. 

Consumable commodities sold in a restaurant 
come under Art. 8, but it cannot be held that be- 
cause the proprietor of a store has a restaurant 
department, therefore, all articles of food which he 
msy have sold in a different department lose their 
character of " goods” and with it the benefit of 
Art. 5”, Lim. Act, merely because the man who 
sells them as a shop-keeper happens to be the 
proprietor of a restaurant. The governing factor is 
not the question whether the articles were consumed 
on the premises, or whether they were carried away 
for consumption elsewhere. Food and drink, the 
price of which would come under Art. 8, must be 
meals or articles of food which are either consum- 
ed on the premises or are sent out or taken away 
by the customer which are intended for, or capable 
of, immediate consumption in the state in which 
they are sent out, that is to say, without cooking, 
If from the restaurant is sent out, for instance, a 
case of beer, that would scarcely be drink in that 
sense of the word. It would be goods and the same 
applies to articles in tins which do not require 
immediate consumption, S. PERSHAD ~v, FIRM oF 


UNIOA ; Rang. 582 
Art. 11-A—Applicability. 

Before Art. 11-A, Lim. Act applies, there 

have been an act of dispossession by 





must 
the decree- 
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holder or auction-purchaser. BISWESWAR BANERJEE v. 
NABA Kumar BINGH Dupsoria Cal, 98 
Art.14, Bre Bombay Land Revenue Code, 
18 9,8 133 164 
Arts, 28, 36—Claim for compensation for 

illegal distraint—Article applicable. 

Where the Statute by an express Article deals 
with a specific case, that Article must prevail over 
the general provisions. Article 28 is a specific Article 
dealing precisely with a claim to com- 
pensation for illegal distress or  distraint, 
for distress has the same meaning 4s distraint. 
Therefore, that Article applies toclaim for com- 
pensation for illegal distraint and not Art. 38 
which is a general Article. Seizure due to want of 
jurisdiction is contemplated by the provisions of 








Art. 28, N RIDBKAR Manapko RasaL ~v. GopuLaLb 
JETSMAL Bom. 509 
Art. 36. Ses Limitation dct, 1908, Art. 23 

509 





Art. 44—Applicability of, to transfer by 
de facto guardian of ward's property in his own 
capacity and ashisown property—Sale deed of 
minor's property executed by de facto guardian 
jointly with mnorin individual capacities, held 
not executed as guardian, 

Article 44 of Lim. Act, applies only toa trans- 
fer by a guardian, and not toa transfer by one 
who, though a de facto guardian, purports to transfer 
his ward's property in his own capacity and as his 
own property. ; 

A divided cousin of a minor who was his de facto 
guardian and manager of his property executed a 
sale-deed jointly with the minor in respect of land in 
which the cousin had no interest. The minor andhis 
cousin treated this land as joint property and passed 
the sale-deed each in his individual capacity : 

Held, that the cousin executed the deed in his per- 
sonal capacity and not asa guardian of the minor, 
Since he had no interest in the land, and the minor 
could not validly sell his interest in the land, ths sale- 
deed was ineffective. AMATEPPA DANAPPA Koppat v, 
SANGANBASAPPA li HOJAPPA GAVADAR Bom. 235 

Art. 52. See Limitation Act, 1908, Art. 8 

l 582 

Art. 73, 120—Suit on pro-no'e executed by 
father, after his death—Article applicable. 

Even though the sons may be under a pious 
obligation to pay their father’s debt, a suit on a 
promissory note executed by the father brought after 
his death is governed by Art. 73 and not by Art. 120 
Lim. Act. NAROTTAMDAS BHAGWANDAS p. CHITTA BHAGe 
WANSANG l Bom. 66 
——_-—— Art, 89. Sze Limitation Act, 1908, oe 

9 

—_——— Arts. 109, 120—Suii for rent and profits 
—Both plaintiff and defendant laying claim— 
Article applicable. 

-Where the profits in question are not mesne pro- 
fite at all, that is to say, not profits wrongly receiv- 
ed by the defendants but aie the rents and profits 
of land to which both the plaintif and defendants 
as co-heirs havea claim; the Article applicable ig 
Art. 120 and not Art. 109, Lim Act. Daw Ern 2», 
Daw Onan THA Rang. 210 

Art.116. Ser Contract Act, 1872, 5.65 674 
- Art. 116— Registeerd simple bond specifying 

day of repayment—Suit on—Limitation. 

Where the bond on which the suitis brought is 
registered and specifies a day on which the debtor 
would repay the loan the period of limitation will 
be six years from the day on which the debtor had 
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contracted to repay and the appropriate Article 
applicable is Art. 116. BRUBANESHWAR NARAYAN 9, 
SatyaDEo NARAYAN Fat. 850 
Art.117—Foregin judgment — If forms 

cause of action. 

Article 117, Lim. Act, deals only with the period of 
limitation. It does notcreate a right to sue. It is, 
however, recognized in India that a foreign judgment 
itself forms a cause of action and a suit can, therefore, 
be based on it. JAISUKHLAL HARISHANKAR % MAHOMED 
HussEIn DawooDBHAI Bom, 393 

Art. 117—“Judgment,” meaning — If in- 
cludes decreeof Apellate Court. 

The words used in Art, 117, Lim. Act, are “the date 
of the judgment.” It doesnot say “the judgment of 
the trial Court." There is no justification for holding 
that the words used in Art. 117 should mean judg- 
ment of the trial Court alone. The term ‘judgment’ 
in Art. 117, means a decree,and if there is the decree 
of the Appeal Court, itis that decree which isthe 
starting point for counting the period of limitation. 
JAISUKHLAL HARISSANKAR v. MAHOMED Hussein Da- 
WO2DBHAI Bom. 393 
— Art. 117—Suitin British India based on 

decree of Native State—Law of limitation applic- 

able. 

The law of limitation isa law of procedure and has 
to be strictly construed. It may bar the remedy but 
does not extinguish the right. In considering whe- 
thera particular remedy is open to a party, tha law 
applicable to the place where the snit is brought is 
applicable. The law of limitation prevailing in the 
place where the obligation arose has not tobe con- 
sidered, On that ground where decrees are capable 
of being transmitted from a Native Statein alliance 
with His Majesty to British India for execution, the 
law prevailing in British India is considered the law 
governing the right of execution. It is not open to 
the parties tocontend that the law prevailing in the 
Native State would have enabled them to execute the 
decree there, and therefore the same should bein 
force in British India, although according to the law 
of limitation in British India, execution be time- 





barred. In considering whether a suit is time- 
barred, under Art. 117,the fact that the decree is 
executable ina Court ina Native State is not 


relevant. Inthesame way, whether the decree 1s not 
enforceable because it is barred by the law of 
limitation prevailing in the Native State is equally 
not relevant tobe considered in the suit, brought on 
the judgment of a Court in a Native State, in British 
India. JalsukuLAL Haris ,:ANKAR Vv. MAHOMED HUSSEIN 





DawWooDBual Bom. 393 
Art.120, 

SER Hindu law 546 

See Limitation Act, 1908, Art. 131 343 

- Art, 120— Period under Art. 120, when 





begins to run. 

Article 120, Lim. Act, gives a period of six years 
from the date when the right to sue accrues and not 
from the date on which there is a final refusal to 
recognize the right. Hussain BATCHA BASIB 1, BEC- 
RETARY OF STATE Mad. 343 
——— Arts, 120, 142— Applicability — Gallery 

encroaching upon land of another—Latler’s suit for 

relief under s. 54, Specific Relief Act (I of 1877)— 

Prayer for poasession—Art. 120 held did not apply. 

Whether Art. 120 or Art. 142, Lim, Act, would come 
into operation depends upon the nature of the relief 
claimed. Where a gallery of a person's house en- 
croaches upon another’s land, he is unquestionably a 
trespasser in view of the maxim “whosoever has the 
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soil, also owns to the heavens aboveand to the centre 
of the earth.” Hence where in such a case the owner 
of the land trespassed, brings a suit for relief under 
5.04, Specific Relief Act, coupled with a claim for 
possession of land below the gallery, to which the 
Opposite party has asserted his title, the suit is not 
governed by Art. 120. T. Rastu Narpu v. M. E.R. 


MALAK -., Nag. 155 
———— Art. 123. Sze Limitation Act, 1908, 
Art. 144 843 


——- Art, 123— Person liable to pay legacy 
need not be executor or administrator—He must be 
in possession of estate and legally bound to pay 
legacy. 

The words “ payable” and ‘ deliverable ” in 
the third column of Art. 123, Lim. Act indicate that 
there must be some person who is under a duty to pay 
the legacy or to deliver the distributive shares. 
It is not necessary, however, that the persons 
liable to pay must be executors or administrators. 
They must be persons in possession cf the estate 
and legally bound to pay the legacy or hand over 
the distributive shares. Where, therefore, a testator 
has in his will directed that thé person in posses- 
sion of his estate should pay certain allowance to 
certain person, & suit torecover the allowance is 
governed by Art. 123. HHoLA Nata BANERJI v. 
BARBAMANGALA DEBI Cal. 843 
—— Arts. 131, 120—Applicability — Whether 

appliesto suit for declaration that plaintiff is 
duly constituted mutwalli of mesque and is solely 
entitled to receive payment of yeomiah allowance 
from Government without prayer for recovery of 
specified sums from Government. 

A suit to which the Secretary of State is made a 
party, for a declaration that the plaintiffis the duly 
appointed mutwallé yeomiahdar andkatheeb of a 
mosque and that as he has been discharging the 
duties, he or his successors alone are solely entitled 
to receive the yeomiah allowance from the Secretary 
of State, and. for an order restraining Secretary of 
State by an injunction from paying the allowance to 
anyone else other than the plaintiff or his successors, 
in which there is no prayer for recovery of specified 
Bums from the Secretary of State, is not governed by 
Art. 13}, Lim. Act, inasmuch as the essential ques- 
tion in such acase is not the liability of the Govt. 
to make a payment under a periodically recurring 
right, but the question whether A or B is the person 
entitled to receive a payment admittedly due to the 
office-holder by virtue of his holding a particular 
office, HussaIN BATOHA SAHIB v, SECRETARY OF STATE 

Mad, 343 

———— Art, 142. Sze Limitation Act, 1908, Art. 120 

155 

——— Art. 142—Sutt for possession of land sub- 
ject to fluvial actionof river— Plaintiff admitting 
discontinuance of possession — Art, 149, applies— 
Plaintiff to prove possession within 12 years — 
Presumption as to his possession during time land 
was unfit for actual possession. 

Where in a suit for possession vf land subject to 
fluvial action of a river, the plaintifis admit dis- 
continuance of their possession, Art, 142, Lim. Act, 
prima facie applies to the case and the plaintifis 
must show that they were in possession of the land 
in dispute within i2 years before the institution of 
the suit. In sucha case the plaintiffs’ possession 18 
to be presumed during the time the land was unfit for 
actual possession, either because it was under water 
or because it was no more than a sandy tract untit 
for any use, In recording a finding on the question 
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of limitation, this aspect of the case should not be 
lost sight of. In establishing their own possession 
within limitation, the plaintiffs can show that the 
defendants’ actual possession was not continuous 
for 12 years ; and if they succeed inestablishing such 
a gtate of possession, their own possession during 
the interval when the defendants were not in posses- 
sion, should be presumed. MAHADEO y, BALESHWAR 
PRASAD All. 564 
Arts. 144, 123 —Co-heirs, suit by, against 
others for his share in property—Article applic- 
able. : 

Obiter.—.8. between co-heirs, the possession of 
one is prima facie the possession of the others, and 
consequently the suit by one co-heir against another 
to recover his share in the property is governed 
by Art. 144 and not by Art.123, Lim. Act. Buota 
Natu BANERJI v. SARBAMANGALA DEBI Cal. 843 
Art. 169—"' Notice of appeal "—Meaning of 

—Civil Procedure Code (Act V of 1908), 0. XLI, 

r. 17— Notice served on Pleader — Parity not 

served—Pleader not engaged to appear at place of 

hearing—Ex parte decree—Application for setting 
aside of, can be made within 30 days of party's 

knowledge of decree. n 

The expression “ notice of appeal should be 
taken to mean notice (actual or constructive) of 
the date on which the appeai is disposed of. 

A notice of the date of the hearing of an ad- 
journed appeal was served on the Pleader of the 
respondent but the Pleader reported that he was 
not engaged to appear at the place of the hearing, 
The respondent was not aware of such date and an 
ex parte decree was passed : = 

Held, that it was unfair to penalize a litigant for 
the fault of bis Pleader. The mere fact that the 
party had been originally served with notice of 
the appeal was wholly immaterial. The party 
could, therefore, apply for setting aside of the 
ex parte decree within 30 days of his knowledge 
ofthe decree. NIL Cianp v. Hamat UHAND Lah, 788 
— Art. 181. 

Sge Civil Procedure Code, 1908, O. XX, r, 12 
474 FB 
Ses Civil Procedure Code, 1908, O. XX, x. 12 (3) 

Mad.) l _ 474FB 
Art, 182—Decree-holder applying for trans- 

mission of decree to Court not in existence but 

which he wrongly believes to exist—Application, 
if one according to law. 

The mere fact that the decree-holder applies for 
transmission to a Uourt which does not exist but 
which he wrongly believes to exist does not prevent 
the application as being one in accordance with law, 
since the mistake is one of fact and not law. 
SANTHAPPA v. SIDDALINGAYYA ESWARAPPA BULLA 

Mad, 449 

-——— Art. 182—Step-in-aid— Application against _ 
surety for his arrest whether step-in-aid in respect 
of subsequent execution application against original 

judgment-debtor. l l 

An application against a surety for his arrest is 
a step-in-aid of execution of the decree and brings 
a subsequent application within time against the 
Original judgment-debtor. KISHAN SINGH v. PREM 
SINGH Lak. 239 
~ Art. 182—‘‘Where there has been an 

appeal,” meaning of. 

The words ‘eller Dere has been an appeal, “in 
the last column of Art. 182, Lim, Act, mean an appeal 
from the decree sought to be executed, and not an 
appeal from another decree, though made in the suit, 








İvi 


Limitation Act—coneld, 


Where therefore ina suit for partition of immovable 
property, part of it being house property, and part 
of ıt being property subject to assessment to Govt. 
revenue, & tinal decree is passed as to the property 
assessed to Govt, revenue, and another final decree 
is subsequently passed ia respect of house property 
and agaist such decree an appeal has been preferred, 
an application only for execution of decree relating 
to property assessed to Govt, revenue made within 
three years of the disposal of the appeal but mora 
than three years from the date of the final decree 
sought to be executed is barred under Art. 182, Lim, 
Act, D.M. Jacintos. Ja D. B. FERNANDEZ 
; Bom. 119 
—— Art. 182 (5)—Application for execution 
by issuing notice, when saves limitairon, 
Applications fur execution by issuing notice, made 
merely for the purposeof saving limitation are legal, 
and do operate to extend the time for limitation even 
if thereis no genuine intention to proceed at the 
time and take further steps, and whether the proceed- 
ings end ina voluntary withdrawal or in any other 
way. U Maung Maune v. 8, H. SHAHUL HAMID 
< Rang. 42 
Art, 183 —High Court passing preliminary 
decree in mortgage sust—bDeeree affirmed by Privy 
Counctl—Hffect is to affirm final decree passed by 
High Court—Application for execution of final 
‘decree—Article applicable—Limitation, when runs. 
Where in a mortgage suit, High Oourt paseed a 
preliminary decree which is affirmed by the Privy 
Vouncil on an appeal therefrom, the affect is to 
affirm also the final decree passed by the High 
Gourt on the basis of the:preliminary decree, The 
decree of the High Uourt becomes on its affirmance 
by the Privy Council, part of the order of the 
Privy Council as far as its legal consequences are 
concerned. Therefore, the application for execution 
of the final decree is governed by Art. 183, Lim. 
Act, and the limitation begins to run from the date 
of the order of the Privy Vouncil, BHOLA Nata SEN 


9. JoGENDRA MOHAN Das Cal, 215 
Lis pendens: Sze Transfer of Property Act, 1832, 
8. 92 688 


Madras Agriculturists’ Reiief Act (IV of 1938), 
s 3, Proviso G—Proviso C to 3.3 whether excludes 
persons who have escaped assessment. 

The Proviso C to s. 3, Mad, Agri, Reef Act, 
excludes from the benefits of the Act only persons 
who have been assessed to property tax, dlt does 
not exclude those who, though liable to property 
tax, have for some reason or other escapeu assess- 


fo 


ment, A person cannot be “ assessed" unless the 
ussessment is made in his Dame. SWAMINATbDA 
ODAYAR v. SRINIVASA LYER Mad. 424 


ss. 4, Cl. (fj), 9—Co-owner realizing interest 
by investment of common junds—His liability to 
pay interest to co-owners is governed by s8. YU, 

“frusts Act UI of 1882)—H723 leabilety is taken out 

of the Acs by: 8. 4, cl. (É). 

Section 4, cl. (fj), Mad. Agri, Relief Act 
applies to obligations declared in Cn. IX, 
Trusts Act. The co-owner who has realized inter- 
est by the investment of the common funds is gov- 
erned by s. YU, Trusts Act, and by virtue of 
s. yo of that Act he incurs s hability to pay in- 
terest under s. 23 of that Act, 

Hence the liability to pay interest is taken our 
of the operation of the Mau, Agri, keleti Act by 
8.4, OL qf) of that Act. Mooirar MEERA vy. UHINNA 
S.u.BIK ABDUL Kapig ROWTHER Mud, 21% 
— 88.4, Gl. (ij, 9—Uo-owner tn possession 0; 
e 





INDIAN CASES 


‘tention of the Mad, agri. 


[1940 


Madras Agricuiturists’ Rellef Act—contd? 


common funds—His ltability to pay shares of 

others, iJ covered by Act. 

Ordinarily the relation between co-owners, when 
one of them is in possession of common funds, is 
not that of creditor and debtor. ‘I'he liability, 
therefore, of a co-owner in possession of common 
funds to pay the shares of otner co-owners is not 
covered by the Mad. Agri. Kelief Act, Moorrar 
MEERA v, OHINNA SublkK ABDUL KADIR ROWToER 

Mad. 214 

---—- $. 8, EXplanation—-Renewing debt or in- 

cluding it in fresh document must be by the same 

debtor—B taking over debt due by A and execut- 
ing document—txplanation does not apply. 

Meaning of the Explanation is that where the 
debtor merely renews the debt or includes in a 
fresh documemt the sum due under the old docu- 
ment, the scaling down provision applies, 

Where B takes over a debt due by A the docu- 
ment executed by him in favour ofthe creditor is 
not a “fresh document " so far ag be 18 concerned, 
He is executing a document forthe first time. The 
old debt is extinguished and new debt anda new 
debtor comes into existence. B cannot consequently 
claim relief under the Explanation to 8.8 RAMA- 
SWAMI OHBTIIAR, In re Mad, 722 
ss. 8, 19—Debts under promissory notes, 
whether different from other debt. 

There is no reason to suppose that it was the in- 
Relief Act, to make a 
difference inthe matter of soaling down ofdebts in 
cases where the original debt was, as it were, borrow- 
ed on a negotiable instrument, ANANDAM V. MUTHU- 
KUMARASWAMI MUDALI Maud. 458 
5, 9. SEE Madras Agriculiurists’ Relief 
Act, Ly33, .s. 4, cl. (f) 214 
S. 9—S. 9, whether refers also to liability 
arising under decree. 

Section 9, Mad. agri, Relief Act, refers not ' 
only to contractual liability but even to 
liabilities arising under law, custom or decree of 
Oourt. 

The liability to pay interest imposed by the decree 
is, therefore, governed by s. 9. Moorrar MRERBA V. 
QuINNA SHEIK ABDUL KADIR KOWTHER : Mad, 214 

8. 19. 
Sze Madras Agriculturists’ Relief Act, 1933, 9. a 








— 





58 
Sse Negotiable Instruments Act, 1881, ss. 120, oe 
458. 
ss. 19 and 20. Sms Government of India 
(Constitution of Orissa) Order (1936),8.20 862 
8s. 20—Court holding applicant under s. 20 
not entitled to benefit under Act—Order, tf appeal- 
able under 3.47, Civil Procedure Coue (Act V of 

1908). 

The Court to which an application is made under 
s. Z0, Mad. Agri. Relief Act, must decide whether 
the person making the application is a person en- 
titled to the benetits of the Act or not. But the 
inquiry contemplated by s. 2U is an inquiry of a 
summary kind. The only question wnich arises 
under s., 4Uis a question between the executing 
Court and the applicant and not a question between 
the parties to the decree. Uonsequentiy the order 
dismissing an application under s, 20 is not an. 
appealable order under s, 47, Vivil P, O. SWAMINATHA 
ODAYAR V. SRINIVASA LYER Mud. 424 
———— 3. 20 Proviso—Interpretation—Period of 

60 days expiring when Court is closed—Application 

under s. 19 made on day the Court re-opens, whether 

in time. 
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Per Leach, O. J.—-The Proviso tos. 20, Mad. Agri, 
Relief Act, fixes the period of limitation for an 
application by an agriculturist judgment-debtor 
when a decree is being executed against him, It is 
a special provision inserted inthe Act to meet the 
case where an agriculturist against whom a decree 
has been passed has not taken the steps contemplated 
by s8. 19 and he finds that the decree-holderis taking 
active steps against him. Hence ifthe period of 
60 days contemplated by s. 29 expires when the Court 
is closed, an application for scaling down the debt 
under s. 19 made on the first day when the Oourt 
re-opens would be deemed to have been filed in time. 

Per Patanjali Sastri, J —Even if the period of 
60 daysreferred to in s, 20, Mad. Agri. Relief 
Act, be not strictly regarded asa period of limita- 
tion for anapplicationunder s. 19, the result would 
be the same, For, apart from sa, 20, there is not time 
limit for such an application. It is clear from s. 7 
that the debtor is entitled to the henefitof the scal- 
ing down of his debtin accordance with the Act so 
long as the debt is outstanding and enforceable. His 
right toapply under s,19 must therefore be taken to 
accrue de die in diem. His application would thus be 
a proceeding to which the Lim. Act, does not apply 
and therefore the provisionsof s. 11, Mad. General 
Clauses Act, would be applicable. KUMARASWAMI 
PILLAI v. THIRUVENGADATHA AYYANGAR Mad. 379 
Madras City Tenants Protectlon Act (Ill of 

1922), S. 11—Superstructure not belonging to 

tenant—Suit for ejectment—S. 11, if applies—15 

days’ notice under Transfer of Property Act, if 
sufficient 

Section 11, Mad. City Tenants Protection Act is 
limited in its operation where the tenant is the owner of 
the superstructure. Where he is not such an owner, the 
provisions of the T. P. Act, which require only a notice 
of 15 days on the footing ofa monthly tenancy must 
be held to apply and the case is not governed by s. 11 
of the Act. PAMIDI VEDAVALLI THAYARAMMAL 2. 
JUNUS OCHRTTIAR Mad. 460 
Madras District Municipalities Act (V of 1920), 

ss. 36,59--Order issued in name of Governor 

cancelling Governments previous order under 

s. 36—High Court, if can issue writ of certiorari 

an respect of it. 

The Prov. Govt. has full power under s. 36, Mad. 
Dist. Municipalities Act, to control the actions of 
a Municipal Council. Section 59 requires all exe- 
cutive action ofthe Govt. of a Province to be 
taken in the Dame of the Governor, Where an order 
is issued inthe name of the Governor cancelling 
Govt.'s previous order under s. 36 the order in 
question being an executive order, lawfully passed 
and lawfully issued in the name of the Governor, 
the High Court has no power to interfere witb it 
by issuing wrttof certiorari. It is impossible to 
differentiate between the Governor and the Prov. 
Govt. ina matter of such nature Section 49 has no 
bearing on the question. Even if the High Court 
has power to issue a writ of certiorari in this 
matter—this is not a case in which it should exer- 
cise it. The order is within the limits of autho- 
rity and it cannot be said with reason that the 
Govt. has no power to cancel or vary its own exe- 
cutive order, A. R. A. N, THYAGARAJAN CHETTIAR, 
TRUSTEE v. SEORETARY, GOVERNMENT OF MADRAS 

Mad, 440 
Madras Estates Land Act (I of 1908), s. 40(1) 

—Ryot paying rent in cash varying with crop— 

If can apply for order under s. 40. 

The words “ whether in cash or in kind” in 
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s. 40 (1), Mad. Estates Land Act, should not be 
read as meaning sometimes in cash and sometimes 
in kind. A ryot who pays rent at rates varying 
with the crop shall have the right of applying for 
an order commuting the rent payable to u definite 
money rent. ZAMINDAR OF UDAYARPALAYAM v. SUDAI 
UDAYAN Mad, 350 
—$,107—Person subordinate to officer con- 
ducting sale buying property at such sale—Sale is 
liable to be set astde. 

Where a subordinate to the officer conducting 
the auction-sale buys the property at such sale, the 
property is sold toa person who is prohibited by 
law from purchasing, Thg prohibition in s. 107, 
Mad. Estates Lands Act, is not conditional but ab- 
solute. The sale, therefore, being in contravention 
of s. 107 isliable to be set aside. KARIBANDI 
VEERANNA v, SRIPADA LAKSHMIPATISOMAYAJULU 

Mad, 470 

—- $8.151,185-B—Suit for ejectment of 
tenant tn Civil Court byinamdar claiming kudi- 
varam rights — During pendency amendment of 

1936 making inam “estate,” within meaning of Act 

—Proper course for Court is to dismiss suit—It 

cannot order refund of, court-fees or grant certi- 

ficate under Court Fees Act. 

The Mad. Estates Land Act, does not take away 
the jurisdiction of the Civil Oourt to receive plaint in 
asuit by inamdar to eject tenant and claiming 
kudivaram rights, butas a result of the amendment 
of the Act in 1936 whereby theinam is made an 
“estate” within the meaning of the Act, the relief 
sought cannot be granted by the CivilCourt. Where 
eucha suit is properly filled in a Oivil Court and 
during its pendency the amendment of 1936 has taken 
away the right to the relief claimed, the proper course 
for the Civil Court is to dismiss the suit. The Court 
cannot invoke ita inherent powers to order the refund 
of the court-fees or to grant a certificate under the 
Court Fees Act. Szoretary of State ror INDIA IN 
Counorn v. A, VEBRAYYA VANDAYAR Mad. 770 
Madras Hindu Rellglous Endowments Act (Il 

of 1927), 88. 34, 76—S. 76 whether exception to 

s. 34— Power of Board to cancel lease under 8. 34. 

The rule is, that where a general intention is 
expressed, and the Act expresses also a particu- 
lar intention incompatible with the general inten- 
tion, the particular intention is to be considered in 
the nature of an exception. 

Therefore, s. 76, Mad. Hindu Religious HEndow- 
ments Act must be regarded as an exception to 
s. 34. The fact that sub-ss. 2 and 3 ofs. 34 were 
inserted later does not affect the rule, No doubt 
it was the intention of the Legislature in amending 
gs. 34 to invest the Board with large powers and it 
is the intention of the Act that the Board shall 
have powers of superintendence, but this does not 
mean that the Board has the power to interfere 
with the rights of third parties. The Board would 
have power to interfere with the resolution of the 
Temple Committee before the resolution is carried 
into effect and in some cases it may have power to 
interfere after the resolution has been given effect 
to, but it has not got the power to cancel a lease, 
The Legislature has placed the power to interfere 
expressly in the Court and if the action of the 
Temple Committee in sanctioning the lease was im- 
proper, the Court, and the Court alone, can. inter- 
fere. The action of the Board in taking steps with 
a view to the cancellation of the lease under s. 34 
is unlawful. R.V.anp Oo.» HINpU Reuiatous En- 
DOWMENTS BOARD Mad, 868 
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Madras Local Boards Act (XIV of 1920), s. 55 
(2)(c)—Work relating to contract completely per- 
formed and paid for before date of nomination— 
Contract, whether subsisting at date of nomination 
merely because objection to payment might be made 
by audit department and amount covered by objec- 
tion might be recovered from security deposit made 
by contractor. 

Where beforethe date of the nomination, the Local 
Board had completely paid for the work relating 
to the contract, which had been completely per- 
formed, so that there really remained nothing to be 
done by either party to the contract, it cannot be 
said that the contract was subsisting at the date of 
the nomination merely because it ie possible that 
an’ objection to any payment made under the contract 
might be made by the audit department and the 
amount covered by the objection might have to be 
recovered from the security deposit made by the con, 
tractor. T. M. ATHIKESAVALU NAIDU ». 9. EKAMBARA 
MUDALIAR Mad. 150 
—— 8,199— Rules under—Election rules—Un- 

successful candidate for election for one of two 
seats of ward filing petition for setting aside both 
elections on ground that there had been imper- 
sonation and that persons impersonated were same 
in both cases— Petition; if can be treated as 
petition in each case, 

It is true that there is no express provision en- 
abling an unsuccessful candidate or a voter to 
challenge the election of two candidatesin one 
petition, but where an unsucceseful candidate stand- 
ing for election for one of the two seats ofa ward 
files a petition for setting aside both the elections 
on the ground that there had been impersonation and 
that the persons impersonated were the same in 
both the cases, the Election Commissioner can treat 
the petition as a petition in each case and can 
require the petitioner to make further provision with 
regard tocosts. SERENI MADAR BAHIB v. ABDUR RAH- 
MÀN SAHIB Mad. 348 
Madras Marumakkattayam Act (XXIl of 1933) 

ss. 38, 41. Sse Madras Marumakkattayam Act, 

1933, s. 43 599 
——§ 88. 43, 41, 38—“Tarwad” in cl. (4) of 8. 43, 

means tarwad actually registered as tmpartible— 

Tarwad registered as impartible under s.43 — 

Tavazhiof that tarwad possessing separate proper- 

ties—Suit for partition of such properties, if 

maintainable, ` 

It is not reasonable to suppose that the Legislature 
meant to give to members of the tarwad a voice ia 
deciding whether the separate properties of a tazazht 
in which they have no concern as such should be 
partible or impartible. The word tarwad in cl. (4) of 
s. 43, Mad. Marumakkattayam Act means the tarwad 
which was actually registered asimpartible and no- 
thing more; in other words, it is only the property of 
the tarwad which has been registered as impartible, 
that is to say, the tarwad properties, that are removed 
from the operation of Ch. VI of the Act relating 
to partition till the registration is cancelled. 

Where therefore a Marumakkattayam tarwad has 
been registered as impartible under s. 43a tavazhi 
of thattarwad which possesses separate properties 
is governed by the provisions of Oh. VI of the Act 
which permits a partition of such properties as ifthe 
tavaght were a tarwad. Suit for partition therefore 
is maintainable under s. 41 of the Act in spite 
of the registration of the main tarwad as im- 
partible. KUNSILAKSHMI AMMA J. KRISHNA MENON 

E ae cat ` ' Mad. 599 

Madras: Prevention of Adulteratlon Act (lll of 

1918), ss. 511) (b), 20 (2) rules under r. 28— 


e hd 


INDIAN OASUES 


[1940 


Madras Preventlon of Adulteration Act—concold, 


—Service of ghee to customers by hotel-keeper 
amounts tosale—Ignorance of nature or quality 
of article 18 no defence. 

The ignorance of the accused of the nature or 
quality of the article is no defence to a prosecu- 
tion under s. 5 (1)(b) of the Mad. Prevention of 
Adulteration Act. Where a hotel-keeper has stored 
adulterated ghee for serving it to his customers 
with their meal, the price ofthe ghee is necessari- 
ly included in the price of the meal, and thus 
amounts to itssale and he cannot be acquitted on 
the ground thatthe ghee is not sold to the cus- 


tomers, PUBLIO PROSEGUTOR v. NARAYANA AYYAR 
Mad. 785 
$. 20 (2). Ses Madras Trevention of 
Adultration Act, 1918, s 5 (1) (b) 785 


Malabar law~—Tarwad—Properiy devolving on 
heir—Heir, whether can mortgage it,as his own 
—Mortgage, if prevails against ancestor's creditor's 
right to recover his debt. 

Once the property has devolved upon an heir, it 
becomes his property and he is entitled to mort- 
gage the property as his own. The property cannot 
be said to be hypothecated for the ancestors’ debt 
and the creditor of the ancestor. Unless the aliena- 
tion is proved to be mala fide, it will prevail 
against the ancestors’ creditor's right. If may be, 
the creditor's right to recover the property from 
the heir may remain unaffected, because the credi- 
tor can have recourse against the heir not only 
against the assets inherited but also personally in 
so far as the heir is not able to satisfy the Court that 
the assets had been utilized for purposes binding on 
the estate of the ancestor. NAMBAR v. PANDIKADAN 
MULLATHIL CHANDUKUTTY Mad. 323 
—_—_—- Tavazhi— Manager— Mixture of private and 

tavazhis incomes—Accounts kept—Whether blend- 

ing. 

The mere mixture of his private income by the 
manager with the tavazht income, would not effect a 
blending so long as accounts are kept. PUTHIAMATA- 
THUMMAL PERINGADI ASSANKUTTI v. PEDDIKAYILAKATH 
MAMMAD Mad, 302 

Tavazhi—Members allowing manager or 
individual member to have separate trade or 
acquire property—Presumption as to separateness 
of such acquisition, when such member has jotnt 
family money in his hands. 

There is no presumption that when a family is joint, 
it possesses any joint property or that all the 
property possessed by it is joint property. 
When a property stands in thename or is in 
the possession of a member of a family, ib is incum- 
bent upon those who assert that it is Joint family 
property to establish it, Where it is proved or 
admitted thet a family possesses sufficient nucleus 
with the aid of which the member might have made 
the acquisition, the law raises a presumption that it 
is joint family property and the onus is shifted to the 
individual member ‘to establish that the property 
was acquired by him without the aid of that nucleus. 
Where, again with the consent of the members of the 
family, an individual member including a manager is 
allowed to have separate trade and acquire properties, 
the presumption ought to be that the property acquir- 
ed in the name of the individual member is separate 
property even though he might have moneys of the 
joint family in his hands. It is not enough to show 
that he had family money in his handa wherewith 
the acquisition might nave been made. It is not 
even enough to show thatthe family moneys were 
utilized in the business. When members of a family 
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allow a manager or an individual member to acquire 
property separately with full knowledge that he has 
joint family moneys in his hands, it may well be that 
the family allowed him to use those moneys, but 
profits or property acquired therefrom for himself 
cannot be claimed as joint family property, though 
the member may be accountable to the family for the 
moneys so utilized. Such moneys would be in fact 
advances or loans made by the members of the 
family to the individual member or the manager. 
PUTHIAMATATHUMMAL PERINGADI ASSANKUTTI v, PEDDI- 
KAYILAKATH MAMMAD Mad, 302 


Malicious proceeding — Wrongful attachment— 

Suit for damages—~Burden of proof. 

In a guit for damages for wrongful attachment of 
goods, the plaintif is not bound to allege and prove 
that the defendants had resisted his previous ap- 
plication under O. XXI, r. 58, Civil P. O., malicious- 
ly or wiithout probable cause. K. 8. R. M. OHETTYAR 
v. P. S LAKHANI Rang. 879 
Malicious prosecutlon— Mutual assault — Pivot 

upon which action for malicious prosecution turns, 

in such cases, stated. 

When there was a mutual assault between the 
parties and when both parties to the assault were 
in a position of equal advantage and disadvantage 
and there was a finding that the complaint as lodg- 
ed by the defendant was false, it could not be 
gaid thatthe defendant could not have entertained 
a belief that on those facts the plaintif was not 
at all guilty of the offence complained of. The 
pivot upon which an action for malicious prosecu- 
tion tarne is thefstate of mind of the prosecutor at 
the time he institutes the prosecution, though it 
is not possible to lay down a general rule applic- 
‘ables to a case of mutual assault. FATEH OHAND v. 
Kony BEHARI Lau Oudh 293 


Suit for—What plaintiff must prove— 

Presence or absence of reasonadle cause, whether 

question of law—Finding that complainant's case 

was false—Presumption. 

In order to succeed in an action for malicious 
prosecution, the plaintiff must establish :—(1) that 
he was prosecuted by the defendant; (2) That the 
proceedings complained of terminated in favour of 
‘the plaintiff, if from their nature they were capable 
of so terminating: (3) that the prosecution was in- 
-stituted against him without reasonable and prob- 
able cause, and (4) that it was due toa malicious 
intention of the defendant and not with the inten- 
tion of carrying the law into effect. j 

The presence or absence of reasonable and prob- 
able cause is a question relating to the state of the 
mind of the accuser and has to be inferred from 
ithe facts of each particular case, The question 
whether the inference from certain facts is correct 
or not, is a question of law. 

It is true.that in many cases 
the complainant's case was false may lead to a 
presumption that the complainant had no reason- 
able and probable cause for bringing the complaint 
leaving him in an action of malicious prosecution 
‘to rebut that presumption, but in certain other cases 
such presumption may not arise at all merely upon the 
finding that the case was a false one. FATEN OHAND 
v. Kung BEHARI LAL Oudh 293 
Wrongful attachment—Order directing re- 
moval of: attachment—Suit for damages within 
.one year of such order— No suit filed under 
0. XXI, r. 63, Civil Procedure Code (Act.V of 
1908), by attaching creditor—Whether can plead 


a ` 


the finding that 
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an suit for damages that judgment-debtor is owner 

of property.. ' 

An order passed in the removal of attachment 
proceedings is conclusive until and unless the person 
against whom the order was passed had filed a 
regular suit to get it set aside. The setting aside 
of the order in the removal of attachment proceed- 
ings can only bə agitated in a separate suit filed 
under O. XXI, r.63. The Court has no jurisdiction 
to deal with it in a suit for damages for wrongful 
attachment. Where a regular suit is not filed by 
the judgment-creditor it is not open to him to plead in 
a suit’ for damages for wrongful attachment against 
him that his judgment-debtor is the owner of the 
property even if such a suit is filed within one year 
of the passing of order of removal of attachment, 
K. 8. R. M. Onertyar v. P. S. Lakuanr Rang. 879 
Master and servant. Sze Reserve Bank Rules, 

r. 22 (iti) 339 

Reserve Bank of India employee—Diamissal 
of—-Employee taken into service by Reserve Bank 
knowing fully of employee's inselvency—W kether 
can subsequently be dismissed on that ground— 

Crown servant, position of—Reserve Bank Rules, 

r. 22 (iii)\—Enquiry, nature of—Employee sub- 

mitiing explanation to charges—Bank, when can 

take action against him. 

The Reserve Bank may employ whom they choose; 
if they knowingly employ an insolvent and desire 
nevertheless to be free ata later stage to dismiss 
him because of the same insolvency, then they-must 
reserve that right expressly at the time of making 
the contract of employment; and their reservation 
of that right must be assented to by their prospec- 
tive employes in whatever terms it is made. Where 
the Bank has not done so, and has elected to 
ignore his insolvency and has accepted his services, 
it cannot complain of his past actions. 

Whilst in Govt. service, a servant is liable to 
be dismissed at the pleasure of the Orown, the 
Reserve Bank of India cannot dismiss their servent 
at pleasure after they take him into their service. 

hen a servant who is entitled to an inquiry 
under r. 22, sub-r. (iii: of Reserve Bank rules‘ is 
afforded an inquiry, it must not be wholly illusory. 
If he submits an explanation with regard ‘to ~'the 
charges made against him, the Bank cannot take 
any action till they are satisfied that a charge (or 
charges) is proved: it is not enough that it is mere- 
ly made: and if it is proved, they must be satis- 
fied that the act or omission which forms the basis 
‘of the charge (or acts or omissions which form the 
basis of the charges) justify them in taking dis- 
ciplinary action. And he must know exactly what 
is the nature of his offence and what is considered 
proved at the time when such action is taken. The 
fact that he does not desire to answer 
charges in person, but puts ina written statement, 
does not absolve the employer from paying regard 
to the elementary rules of justice and fair play. 
ResEBvE Bank or INDIA v. K. A Erias Rang. 339 
Minor—Contract—Guardian, powers of. 

The minors are themsélves incapable of contract- 
ing but there is nothingto prevent their guardian 
from contracting on their- behalf. JAKIUDDIN v. 
VITHOBA Nag. 670 

Decree against, when can be set aside— 

Negligence of guardian ad litem, if affords ground. 

Mere gross negligence, apart: from fraud. or 
collusion on the part of the next friend or guardian 
ad litem of a minor litigant, does not afford the 
basis of a sujt to set aside a decree against him, 
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Nana NAMDRO PATIL », DALPAT SUPADU PATIL 
Bom. 5768 
Mortgage—Appeal from preliminary decree pend- 
ing—Court, if can make final decree. 

Per Nasim Ali, J.—In a mortgage suit the pre- 
liminary decree settles the rights of the parties. 
It contemplates a further decree to be made after 
the rights of the parties thus declared have been 
worked out by subordinate enquiries. The func- 
tion of a final decree is merely to restate and 
apply with precision what the preliminary decree 
has settled. The presentation of an appeal from 
the preliminary decree does not take away the 
jurisdiction of the Court to take further proceedings 
and to make a final decree, The final decree, when 
passed, is capable of immediate execution and the 
appeal against the preliminary decree does not 
operate asa stay of execution of the final decree, 
therefore, the Court has jurisdiction to make the 


final decree during the pendency of the appeal 
against the preliminary decree. BHOLA NATH Sun v. 
JOGENDRA MOHAN Das Cal. 215 


Appointment of receiver in execution of 
money decree, of property already mortgaged— 
Same person appointed as receiver in suit on 

. equitable mortgage—Property not sufficient to dìs- 

‘charge mortgage debt—Preferential rights of mort- 

gagee over profits in receiver's hand against 

money decree-holder. 

Where a receiver of the property ofa judgment. 
debtor which is already mortgaged, has been appoint- 
ed at the instance of the holder of the money decree 
in execution proceedings and the same person has 
also been appointed to act as a receiver in a suit by 
the equitable mortgagee to enforce his mortgage, then 
if the mortgaged property is insufficient to satisfy the 
mortgage debt, the equitable mortgagee has pre- 
ferential rights as against the holder of the money 
decree in respect of the profits of the mortgage pro- 
perty in the hands of the receiver, But whether the 
mortgage property is insufficient to discharge the 
mortgage debt must be ascertained with certainty 
before any order for payment outis made. KHADER 
MOHIDREN BAHD v, O. Nacu Bar Mad. 279 


Attestation— Mortgage executed in 1872— 

Attestation by two witnesses, necessity of. 

A mortgage deed which came into existence in 
1872, i. e., before the T, P. Act, 1882, did not require 
attestation by two witnesses. RANGILI v. PEAREY LAL 

All. 515 

——— Decree—Ezgecution Charge property ordered 

to be sold without passing preliminary decree for 
sale—V alidity. 

Where in execution of decree ina suit to enforce 
charge,thecharged property is sold without there 
being any preliminary decree for sale as in ordinary 
mortgage suit, this can be regarded only as an irregu- 
larity, JNANENDRA Nata Roy v. SABHI Moxur DEBYA 

Cal. 833 
Decree—Suit on mortgage against heirs of 
deceased morigagor—One- heir not impleaded 

though plaintiff was diligent—Such heir not im- 

pugning mortgage—Decree, if can be executed 

against hia share. 

Where in a suit on a mortgage the omission to 
implead. one of the heirs of the deceased mort- 
gagor is accidental and the plaintiff has acted in 
the suit with due care and caution, and the estate 
of the deceased mortgagor is fully represented 
and the omitted heir does not impugn the 
mortgage, the decree passed in the suit is 
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binding on him and can be executed against his share, 

EADAN v. RAM DULARI Oudh 544 

Equitable—Deposit of title deed=-Map of 
property whether title deed—Documents held 
documents of title of factory and by their deposit 
equitable mortgage of factory held created. 

Map of properties and the other documents 
consisting of a few unimportant and useless letters, 
cannot be recognized as documents of title. The 
deposit of these papers, therefore, does not, create 
any equitable mortgage. 

The documents deposited included “ sold-notes " 
by firms, the drafts for the purchase price, freight, 
etc,, and the receipts for the amount paid. They 
also included the insurance certificates, papers re- 
lating to the clearance of the goods at the port, 
and the specifications and other particulars of 
various pieces of machinery received and installed 
in the premises : 

Held, that these were “documents of title” of 
the factory, as distinct from the building and the 
site underneath it, andby their deposit an equit- 
able mortgage was created. PeoPLES BANK oF Nob- 
THERN INDIA, LTD., LAHOHE v. FORBES, FoRBES, Oam- 
PBELL AND Oo., LTD., KARACHI Lak. 317 

Equitable—Egquitable mortgage of machi- 
nery fixed to earth, if can be created. 

Machinery which has been firmly fastened to the 
earth apart from the building in which it is in- 
stalled, can be equitably mortgaged by deposit of 
documents oftitle of such machinery, which, in such 
a case, can be regarded as immovable property 
PEOPLES BANK oF NORTHERN INDIA, LTD., LAHORBE v. 
FoRBES, FORBES, CAMPBELL AND Oo. LTD., KARAOHI 

Lah. 317 








Indivisibility. 

The general principle with regard to mortgages is 
that the sscurity must be regarded as indivisible. 
TNANENDRA Natu Roy v. Sasurı MUKHI Desya Cal, 833 
Movable property —Mortgage of movables— 

Creation of—Delivery of possession, if essential, 

A mortgage of movable property can be created 
orally without delivery of possession to the mort- 
gagee and a mortgagee of movables is entitled to 
a decree for sale as much as a mortgagee of immov- 
able property. PenPLES Bank or NORTHERN INDIA, 
LTD., LagorE v. FORBES, Forbes, OAMPBELL AND Oo. 
LTD., KARACHI Lah, 317 
— Preliminary decree affirmedin appeal— 

Final decree, if destroyed. 

The plaintifi who gets a final decree during the 
pendency of the appeal against the preliminary 
decree takes the risk of the final decree being re- 
versed or varied if the preliminary decree ig re- 
versed or varied by the Appellate Oourt, But 
where the preliminary decree is affirmed, it cannot 
be said that everything done in pursuance of that 
decree is wiped off. If the final decree is to be 
taken as destroyed as soon as the preliminary decree 
is affirmed by the Appellate Court, there will be 
no sense in therule embodied in O. XLI, r. 5, Oivil 
P. O., that an appeal shall not operate as a stay of 
proceedings under the decree appealed from. Buona 
Nata SEN v, JOGENDRA Mouan Das Cal. 215 
— Redemption—Clog — Subsequent mortgage 

bond stipulating that mortgagor would not get pos- 
session of property mortgaged under previous 
usufructuary mortgage unless he pays sum due 
_under subsequent mortgage—Second mortgage, if 
clog on an equity of redemption. 

Where tbe mortgagors stipulate that they would 
not be entitled to get possession of the property mort- 
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gaged under the previous usufructuary mort- 


gage unless they paid the sum due under the sub- 

sequent mortgage, the second mortgage amounts 

to a usufractuary mortgage and does not constitute 

a clog on equity of redemption. RANGILI v. PEARBY 

LAL All. 575 
—._— Redemption—Distinction between redemp- 
tion of mortgage and redemption of property mort- 
gaged, 

There is a distinction between the redemption 
of a mortgage and the redemption of the property 
mortgaged. The words in the section “mortgage 
has been redeemed" refer merely to the payment 
off of the mortgage money and not to an extinction 
of the mortgagees' rights over the mortgaged prop- 
erty. If such rights had become extinguished, 
there would be none to which the person advanc- 
ing the money could be subrogated. The third 
paragraph of s. 92, T. P. Act, only applies where 
the mortgage has been redeemed. The fourth 
paragraph, moreover, seems to contemplate that a 
mortgage may be redeemed in part, and this clearly 
shows that by redemption is meant no more than 
payment of the mortgage money. JANAKI Natu Roy v, 
PramMatsa Nata MALIA PC1 

Usufructuary—Property in possession of 
trespusser and not delivered to mortgagee —Mortg- 
age subsisting—M ortgagor, tf can sue trespasser for 
possession and mesne profits. 

A mortgagor has a statutory duty to put his 
usufructuary mortgagee in possession and if the 
mortgaged properties are not delivered to the usuf- 
ructuary mortgagees in spite ofthe recital in the 
deed of mortgage, the mortgagee is not bound to 
sue and obtain possession from a trespasser in 
possession on the date of the mortgage. So long 
asthe mortgagor has a statutory duty to put his 
mortgagees in possession, he has a right himself to 
sue the trespasser for possession in order that he 
may fulfil that duty. There is no such statutory 
duty when the transferee is dispossessed by a tres- 
passer after being put in possession, The mort- 
gagor would be entitled to mesne profits at least by 
way of damages for the loss resulting to him from 
the trespass and prevention of the mortgagees from 
realizing the profits towards the mortgage money 
for which he continues to be liable. KizHAKKRKARA 
Natuyi Manxotata JLLOTH GovinpA NAMBUDIRI 
KARNAVAN AND MANAGER oF ILLOM v. SOoPIATATH AMAD 
KARBNAVAN AND MANAGER oF THE TARWAD Mad. 249 
Muhammadan Law—CGonverslon — Minor girl 

below 18 butabove 15—Whether can be validly 

converted toIslam—Her subsequent marriage with 

Muhammadan —Validity—Custody af such minor 

girl—Consideration in appointing guardian — 

Right of father in this respect. 

Ifa girl willingly and with understanding em- 
braced the Muhammadan religion, the fact that she 
was under 18 yearsof age would not invalidate the 
conversion and make her subsequent marriage void, 
if all the necessary formalities at the conversion and 
the subsequent nikah had been faithfully observed. 
The reason is that a minor girl above 15 years (the 
age of minority under the Muhammadan Law) can be 
validily converted to the Muhammadan faith if in 
addition to a mererepetition of the words of faith she 
has understood their meaning. It is not the concern 
of the Court to inquire into the motive or sincerity of 
religious belief or observance. 

It is not a law that a minor, old enough to under- 
stand the nature of his or her acts, cannot change his 
or her religion merely because under the Guardians 


GENERAL INDEX Jzi 


Muhammadan Law—contd. 


and Wards Act the father is the natural guardian 
of the minor until heor she is 18 years of age and 
has aright to control the minor’s upbringing in 
matters of religion as in other matters. It is a matter 
of conscience, a matter in whicha minor may,in 
certain circumstances, be deemed sut juris before 
the legal age of majority is attained, but in this, as 
in all other matters under the Guardians and Wards 
Act, the Court in deciding who shall have the custody 
ofthe minor will consider first the welfare and 
interest of the minor, and in so doing the Oourt can 
set aside the minor's own preferences in her or his 
own interest and good. 

Further, a father does not lose the right of custody 
of his minor child if he becomes converted to another 
religion or if his child becomes so converted. 
In re MUHAMMAD ALAM MUHAMMAD IBRAHIM Sind 183 

Glft—Assignment of insurance policies— 

Assignee accepting them-—-Gift, if complete—Whe- 

ther in futuro. 

Tt is essential for the validity of a gift that 
there should be: (L) a declaration of the gift by 
the donor, (2) an acceptance of the gift, express or 
implied, by or on behalf of the donee, and (3) deli- 
very of possession of the subject of the gift by the 
donor to the donee. If these conditions are com- 
plied with, the gift is complete. 

Where a person has assigned insurance policies 
and the assignee has stated on oath that the 
policies were handed over to her and she accepted 
them, the gift was complete as soon as these con- 
ditions were complied with. The mere fact that 
the money was to be realized in future is not enough 
to make ita gift in futuro. Valid gifts can be 
made of actionable claims. SADIQ ALI v. ZAHIDA 
BgeauM All. 428 
—— ——-—- Gift by Sunni Bohra widow of house 

of her husband to her daughter's minor son—No 
delivery of possession—Deed reciting that posses- 
sion was delivered — Recital, whether binds 
daughter—Validity of gift—Daughter, whether can 
recover property on death of widow, in apite of 
gtft—If can challenge validity of giftin spite of 
her consent to it. 

A Sunni Bohra widow made a gift of a house 
left by her husband, to her daughter's minor son. 
Both the parents of the donee were living at the 
time. The donor was living in the house at the 
time of the gift with her daughter and the donee 
and continued to live in it till her death. There was no 
actual delivery of possession to the donee, or re- 
linquishment of control by the donor. The gift deed 
poner recited that the possession had been deli- 
vered : ° 

Held, that the gift was incomplete and void in 
law as there was no delivery of possession. The 
recital in the gift deed about delivery of posses- 
gion was not binding on the daughter as she was 
in law the heir of her father and not that of her 
mother, 

Held, also that asthe parties were governed in 
matters of inheritance by Hindu Law, the widow 
had only a limited estate in the house and, there- 
fore, the daughter had a right to recover the 
house on the death of the widow, in spite of the 


gift. 

Held, further that the gift being void, the 
daughter was not precluded from challenging its 
validity even if she had consented to it. NURBAI 9, 
ABIRAM MAHAMAD Bom. 288 
Marrlage—Dissolution — Principle of 
retraction—Object of—Retraction must be bona fide 
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—Retraction made after commencement of hearing 

of suit—Propriety—Retraction held not proper. 

The purpose behind the principle of retraction is 
to give the husband a locus poenitentia before the 
marriage is dissolved. The object is to re-establish 
‘cordial relationship between husband and wife. 
The retraction, therefore, must be bona fide and not 
a mere device for defeating the suit. 

In a suit for dissolution of marriage by wife on 
the ground of false accusation of adultery, the 
retraction made by the husband in the deposition 
cannot be availed of, as having been made after 
the commencement ofthe hearing of the suit. 

Where in such a suit the husband in hig 
written statement stated that if by the just deci- 
sion of the Court it would be proved that the 
accusation of adultery was false the husband would 
withdraw the accusation : 

Held, that the suit could not be dismissed as the 
retraction in the written statement was not proper 
and unconditional. SHAMSUNNIssA KHATUN v. MIR 
ABDUL MANNAF Cal, 604 

- Minor—Gusrdianship. Ser Muhammadan 

Yaw—Oonversion 183 
———- Successlon—Sunni Bohras of Gujrat— 

, Hindu Law applies in matters of succession and 

inheritance. 

The Sunni Bobras of Gujarat, like Khojas and 
Cutchi Memons, are governed by the Hindu Law 
in matters of succession and inheritance but by 
Muhammadan Law in other respects. The validity 
of the gift, therefore, isto be determined by the 
Muhammadan Law. NURBAI v. ABHBAM MAHAMAD 

Bom. 288 
—_— Waqf—Creation of, by deed—Registration 

Act (XVI of 1908), ss. 17 (1) (b) and 49 come into 

force. 

A waqt can be created by an oral 
cand dedication. 
` But where the wagf is made by deed, ss, 17 (1), 
(b) and 49, Registration Act, come into operation. 
-Daw Ein v. Daw Cuan THA ` Rang. 210 
NA, D ~ Creation of waqf by will —Deed 

failing in great part as waqfnama—Such deed, 

if good as valid testamount disposition. 

The question whether a’ deed failing in great part 
asa wagfnama can be held good as a valid testa- 
mentary disposition by the settlor or testator of the 
one-third of his property which he can, by his per- 
sonal law, without the consent of his heirs, dispose 
of by will, whether in charity or otherwise, depends 
upon whether the document’: failing as it doesas a 
waqfnama can be fairly construed as a will. There 
is nothing, conflicting in the two ideas among Shias; 
a wagf can be made by will. ABDUL Hussain 
MoosasI BHAIJIWALA y. SUGRANBAI Sind 462 
'—— Mutwalli—Person kaving rightto be 

appointed mutwalli’ during minority of righful 

mutwalli—His right ts forfeited on his repudiation 
of waaf. : 

Even though the wagf deed provided that certain 
person should be appointed mutwalli during the 
minority of the rightful mutwalli, if such person 
repudiates thé wagf, he forfeits any claim to that 
office, BIBI ZOBRA v. BIBI HABIBUNNISSA Pat, 28 
_—————— - Mutwalli— Power-of-attorney given 

to mukhtar-am by mutwalli ceases on his death— 

‘Mukhtar-am has: no authority subsequently to hand 

over estate to another person according to instruc- 

tions of deceased—Person to whom estate is handed 
over’ cannot assume office of mitwalliship. 

-Power-of-attornéy giyen by a mutwallito mukhtar- 


declaration 
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am comes to an end on the death of the mutwalli 
and mukhtar-am has, therefore, no authority to hand 
over the wagf property to another person necording 
tothe instructions of the deceased mutwalli. The 
person to whom the estate is handed over, cannot be 
said to have assumed the office of the mutwalli. 
BIBI ZOHRA v. BIBI HABIBUNNISSA Pat. 28 
— Waqf—Mutwalli, appointment of—Power 
of Kazi—Power of District Judge to appoint 
mutwalli in summary proceedings — Whether can 
in summary proceedings decide that certain per- 
son was to be appointed mutwalli under waqf deed, 
on death of last holder—If can appoint deputy 
mutwalli during minority of rightful mutwalli. 
Under the Muhammadan Law, the Kazi has power 
to appoint a mutwallt when a vacancy occurs and 
there is none to take office under the terms of a 
waqf or when the mutwalliship devolves under the 
deed of wagf upon a minor. The District Judge by 
virtue of his office is vested with the general powers 
ofa Kazi under the Muhammadan Law, and when 
there isa vacancy in the office of a mutwalli, the 
District Judge in his discretion may nominate a 
mutwalli, but he has no power in a summary pro- 
ceeding toappoint another mutwallt in place of one 
who is in office, This can only be done ina suit 
instituted either under the Religious Endowments 
Act of 1863 or under s. 92, Oivil P.C. When, how- 
ever, two persons each claim to be the mutwalli, the 
dispute between them is one of acivil nature and 
must be decided in an ordinary civil suit. The 
vindication of individual rights is not a mutter 
for decision either under s. 92, or under the pro- 
visions of the Religious Endowments Act. The 
appointment of a mutwalli by a District Judge in 
a summary proceeding is not appealable, and such 
appointment should be made in cases of emergency, 
and by the very nature of it must be subject to the 
result of any suit which may be instituted by any of 
the parties who claim adversely to one another to be 
the mutwalli, or subject to the result of any 
suit which may be instituted either under s. 92, 
or under the provisions of the Religious HEndow- 


‘ments Act. 


The District Judge has no power in summary pro- 
ceedings to decide that certain person was to be 
mutwalli onthe death of the last mutwalli, under 
the wagf deed. Such a derision can only. be given 
in a properly constituted suit. His’order further that 
a deputy mutwallt should be appointed during the 
minority of the rightful mutwallt is also-wrong. :A 
deputy mutwalli presupposes a -mutwallt: The 
Minority makes it impossiblé for him -to. depute any- 
body else to work as the mutwalli. BIBI ZOHRA v. 
BIBI HABIBUNNISSA ‘Pat. 28 
———— Owner of waqf, whether deity or 

mutawalli, b= ng 

The right of the wagif ig extinguished, as soon 
as the waqf is made, the ownership is transferred to 
the Almighty. The transferee is the deity, not the 
mutwalli who is merely a manager. Daw HIN v. 
Daw Osan Tua k Rang. 210 
- - Settlor reserving tnterest for him- 

self—Validity of waqi—Reservation as mutwalli, 

“when invalidates wadi. < 

Where ina wagfnama the settlor reserves for 
himself any interest in the wagf, the wagf is void; 
the wagif must not eat out of the waqf, but even if 
the settlor reserves an interest in the dedicated 
properties not to himself as -settlor but to himself 
as mutwalli, the deed ‘would be invalid if the 
settlor has taken an interest far in excess of his 
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remuneration as mutwalli. It is as manager of 
the dedicated properties that he is to be remunerat- 
ed and where this remuneration absorbs the whole 
or an excessive part of the income of the dedicat- 
ed properties, that dedication is illusory. ABDUL 
Hossain MoosaJ1 BHAIJIWALA v. SUGRANBAL Sind 462 


———— Waqf—Validity——Impropriety of motive, 
i a indication of lack of intention to create 
waaf, 

The impropriety of the motive is no indication ofa 
lack of intention to create the wagf ; indeed it is proof 
of the intention. ZAMIR AHMAD p. QAMAR-UN-Niga 

All. 729 

—— —— Validity—Waat by person involved 
in debts—-Void or voidable. 

The wagf of a person involved in debt ig not ipso 
facto void; it is only voidable if he acts fraudulently 
to defeat his creditors. ZAMIR AHMAD v. QAMAR-UN- 
Nisa All, 729 
———— — Validity —WaqÊ property parcelled 

out between heirs of waqif by arrangement between 

them—Valedity of waqt, if affected. 

The validity of the waqf deed cannot be affected by 
a subsequent arrangement by the heirs of the wagif 
by which the wagif's estate including the waqf pro- 
perty is parcelled out amongst them. Ifthe wagf 
is a valid wagf the wagqf property cannot be touched 
by the heirs. ZAMIR AHMAD v. QamMAR-UN-NISA 

All. 729 

—____- ———— Validity — Wagif himself first 
mutwalli—Mere absence of mutation application 
soon after execution of deed, tf affects validity. 

In considering the validity of the wagf the fact 
that the executant of the wagf deed did not apply for 
mutation soon afterwards, 13 not of any importance. 
Moreover where the executant himselfis the first 
mutwallt under the deed itis unnecessary for him to 
apply for mutation. ZAMIR AHMAD V. QAMAR-UN-NISA 

All. 729 

Validity in part—Effect. 

A waqf/nama may be valid as regards some property 
and invalid as regards other property the subject of 
the same wagfnama or dedication. 

A distinction, however, can and should be drawn 
between a case, where the reservation was a part of 
the income derived from properties as a whole and a 
case where the properties are dealt with separately 
and distinguished in the manner of their disposal in 
the deed itself, Where the dedicated properties are 
distinct and separable anid ifthe wagtf does not 
reserve any interest to himself ina specific property, 
the waqf asto that property is good even if the waqf 
ag to other properties dedicated at the same time is 
bad by reason of a retention of an interest by the waqif 
to himself. ABDUL HUSSEIN MoosaJr BuatsIwaLa v, 
SUGRANBAI Sind 462 
— WII||—Construction— Property not disposed 

by testator falls into residue of his estate. 

Any:property to which a testator is entitled on his 
death and which he has not otherwise validly disposed 
falls into the residue of his estate unless itis other- 
wise expressly provided. ABDUL HussEIN MoosaJ1 
BHAIJIWALA Vv. SUGRANBII Sind 462 
Municlpality — Electorate — Joint. Ses Bombay 

(Oity) Municipality Act, 1888, s. 19 (4) 203 


Negotiable Instruments Act (XXVI of 1881), s. 4 
Sse Negotiable Instruments Act, 1881, s. 20 809 
———— ss. 20, 4, 7O—Blank handnoie, signed 
across the stamps, in the handwriting of the 
person executing it—Payee subsequently inserting 
name of another as payee instead of his own— 
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Such payee, if can sue upon ~t—Burden of proof 

an such d case. 

Where 8 promissory note promises to pay the sum 
mentioned unconditionally to a certain person, there 
is nothing in s. 4, Negotiable Instruments Act which, 
in any way, curtails the general authority conferred 
by s.20 onthe person to whom astamped and a 
signed paper is delivered to convert it into a negoti- 
able instrument payable toany specified person. 

The signing a handnote in blank without the 
name of the payee is an authority toa bona fide 
holder to insert the name of the third person as a 
payee and such an instrument is a negotiable instru- 
ment and itis not open to the defendant to plead 
that the holder of the note, namely, the payee, is Dot 
the person entitled to recover on it, that is to say, the 
defendant cannot pleadthat the person to whom the 
money is due is not the plaintiff, who is the specified 
payee. Insucha suit by the payee of a handnote 
against the drawer the defence that payments have 
been made to some one who is not the payee cannot 
be taken into consideration. 

In a suit on a handnote where the defendant 
admits that he put histhumb mark on a blank piece 
of paper but asserts that it was intended that a 
kabuliyat should be written out on the paper, the 
burden of proof lies on the defence to expain how the 
handnote bearing the defendant's thumb impression 
came into existence. HRIDAY SINGH v, KAILABH 


SINGH Pat. 809 
S. 22—Instrument written in oriental 
language — Provisions of 3. 22, if apply — Hundi 


falling due on certain date according to local usage 

—Three days of grace, if canbe added. 

Provision of s. 22, Negotiable Instruments Act, 
giving three days of grace affects only instruments 
which are not written in an oriental language, The 
instruments written in oriental languages will be 
governed by any local usage which may be proved 
in the case. Where it isadmitted in the plaint that 
the kundi in question fell dueona certain date in 
accordance with the local usage or custom, the 
operation of s. 22, Negotiable Instruments Act, is 
obviously excluded, and therefore the three days of 
grace which are allowed inthe case of instruments not 
expressed in an oriental language cannot be added in 
this ease for computing limitation for a suit on the 
hundi in question. Messrs. Karam  SINGH-MOBAN 
Sinead 9, NIHAL SINGH SoLB PROPRIETOR oF BUSINESS 

Lah. 693 
S. 70. Ses Negotiable Instruments Act, 

188}, s. 20 809 
————— $8. 120,121—Words “suit thereon,” scope 

of—Proceedings inittated by promisor for relief 

under s. 19, Madras Agriculturtsts'’ Relief Act 
whether “suit thereon.” ; 

The words “suit thereon” clearly show that the pro- 
ceeding intended to be denoted by these words wasa 
proceeding initiated by some one who was entitled to 
sue.or take legal steps to recover the money due on a 
negotiable instrument, that is to say, by the promises 
Or payee, and they cannot apply to proceedings 
initiated by the makeror promisor for relief under 
a special enactment like the Mad, Agri, Relief Act. 
ANANDAM v. MUTHU KUMARASWAMI MUDALI Mad. 458 


Oudh Courts Act (IV of 1925), s. 12 (2)—Appeal 
under— Point not raised before Single Bench 
cannot be raised. 

In an appeal under s. 12 (2) of the Oudh Courts 
Act, an appellant has no right to be heard ‘on 
points which he did not raise before the Judge against 

0 
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whose decree he is appealing. Upper INDIA BANK vY. 
A JODHIA SINGH, Oudh 300 
—— 5,192 (2)—Judge in second appeal putting 

particulnr interpretation on particular document 

— Certificate under s. 12 (2), if can be granted. 

A particular interpretation put upon a particular 
document by a Judge in second appeal is no 

round to grant a certificate under s. 12 (25, Oudh 
Courts Act that the case is a fit one for third 
appeal. Such point is not even a substantial ques- 
tion of law, much less a point of general import- 
ance. DAYANAT ULLAH v. ATIA KHANAM Oudh 766 
Oudh Laws Act (XVIII of 1876), 8,12 (1)—Single 

Judge remanding case on ground that the trial was 

unsatisfactory due to looseness of the pleadings— 

Appeal under s. 12 (1), if WMes—Civil Procedure 

Code (Act V of 1908), s. 151, O. XLIII, r. 23, as 

amended by Oudh Judicial Commissioner's Court. 

No appeal under s. 12 (1), Oudh Courts Act, lies 
from aremand order of the Single Judge where the 
order is not under O. XLI, r. 23, Civil P. O., but 
under inherent powers of the Court on account of 
the fact that the trial of the case is considered to 
have-been unsatisfactory due to the looseness of the 
pleadings of the parties. 

From the mere fact that all questions arising in the 
case have not been decided, the order in question does 
not necessarily fall under O. XLI, r. 23,as amended by 
the Oudh Judicial Commissioner’s Court. An order 
of remand would fall under r. 23 only when it is 
necessitated by some question arising in the case not 
having been decided but where the remand has been 
ordered because the entire trial of the case was con- 
sidered unsatisfactory and the pleadings of the parties 
were found to be vague and indefinite, it is clearly 
a remand under the inberent powers of the Court 
and not one falling under r. 23. Gaya PRASAD y, 
BADAL Oudh 558 
———- 88.14, 15, 13 (c)—Pre-emption decree 

fizing time for payment of purchase money—De- 

fault by pre-emptor—Appeal by him contesting 
amount either before or after expiry of time sized 

—Competency of appeal, 

Per Full Bench.—The right of pre-emption is not 
lost when the pre-emptor has not deposited the 
amount but has preferred an appeal contesting the 
amount either before or after the expiry of the time 
fixed by thetrial Oourt and the appeal does not 
become infructuous by reason of his failing to deposit 
the money. JAI K.BISHNA y. BRIJPAL SINGS : 
Oudh 109 FB 
Oudh Rent Act (XXII of 1886), s.140—Qlaim for 

deduction of nankar, when amounts to plea of pay- 

ment .and not claim to set off. 

Where itis found on` fact that in the past for 
many years the proprietor hag followed the prac- 
tice of allowing a deduction for the amount of 
nankar from the rent due from the holding and has 
realised the balance only, onthe ground of an im- 
plied agreement between the parties, the claim 
for deduction amounts to a plea of payment or ad- 
justment of accounts and not a claim to set off. 

If on the facts of a case it is established that 
the plea for deduction is a pleaof aset off, then 
that plea will be barred by the provisions of s. 140 
of the Oudh Rentt Act. UPPER INDIA BANK v. AJODHIA 
SINGH Oudh 300 
Pardanashin lady—Signing agreement—Contents 

not told — Effect — Decree on such agreement, 

nature of—Nature of burden of proof, in cases 
of dealinge with pardanashin lady. 

The ground on which protection is given to a 
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pardanashi lady is that she is generally a person 
over whom influence can be easily acquired and so 
she is likely tobe over-reached in her dealings. 
For this reason, itis incumbent on those who are, 
seeking to enforce agreements executed by such a 
person to prove that she understood the substance 
of what she was agreeing to. 

Where an illiterate pardanashin lady was not 
told what she was signing, or, she thought that 
she was signing a power-of-attorney when she signed 
an agreement, such a consent is no consent at all 
and the agreement, therefore, is liable to be set 
aside. The decree that follows such a statement can- 
not be put on a higher footing than a consent 
decree following a fraudulently procured agreement. 
Umrao Braum v, RAHMAT ILAHI Lah. 77 
Partnership—Contract of partnership, if can be 

implied, 

The contract of partnership may be implied and 
need not be expressed. JAIKUDDIN v, VITHOBA ` 

Nag. 670 

—Dissolution — Covenant by deceased 
partner binding his heir or representative to con- 
tinue partnership, if can be enforced —Representa- 
live refusing—Partnership, tf dissolved—Olaim for 
damages for breach, by representative of deceased 
partner, if covenant tocontinue partnership and 
claim for proportionate share of loss from partt- 
cular partner—Difference between—Sutt against 
representative of deceased for contribution for 


loss to partnership—Liability of representative 
for damages for breach of covenant to continue 
partnership. 


A covenant by a deceased partner binding his 
executors to continue the partnership cannot be 
specifically enforced against the executors and the 
effect of the deathof the partner coupled with the 
refusal of the executors to continue the partnership 
will be the dissolution of the firm. 

The basis of a claim for damages for breach of 
a covenant to continue a partnership is totally 
different from the basie of a claim for a propor- 
tionate share of the loss froma particular partner. 
In the latter case all that the plaintiff has to do 
is to ascertain the total loss, divide it amongst the 
various share-holders and claim proportionately. 
But a claim for damages for breach of a covenant 
to continue a partnership would necessarily be 
based on the loss which the firm suffered, not by 
reason of its unsuccessful trading in a particular 
year, but as a consequence directly flowing from 
the withdrawal of one of the partners from the 
firm, Quite conceivably such aclaim for damages 
might be made when the firm as a whole had made 
a profit. In any cuase it has no direct relation to 
the amount of profit or loss made by the firm in a 
particular year. 

Consequently ina suit to recover money due by 
way of contribution towards the loss incurred by 
the partnership from the representative of a deceas- 
ed partner, the latter are not liable for damages 
for breach of covenant to continue partnership. 
EMANI SATYANARAYANAMURTHI, MANAGER v. KATURI 
QoPALAN Mad. 57 
Partnership Act (IX of 1932), s. 69—Suit dis- 

posed of for non-registration of firm—Firm regis- 

tered during pendency of appeal — Proceedings, if 
can be validated and decree passed by Appellate 

Court. 

Where the firm has been registered when the suit 
is pending the suit may be legally proceeded from 
the date of registration unless there is a bar of 
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limitation. But when the suit is disposed of before 
the registration is carried out, the proceedings can- 
not be validated and the Appellate Oourt cannot 
look into the merits and pass a decree even if regis- 
tration is effected duringthe appeal. JAKIUDDIN 1. 
VITHOBA Nagi 670 
Penal Code(Act XLV of 1860), ss. 33, 302— 
Accused assaulting deceased with intention of 
causing his death and after rendering him uncon- 
sious placing him on railway line where death vs 
caused by running train—No evidence that aceus- 
ed carried deceased to railway line under belief 
that he was dead—Offence committed, ts murder. 
Where an accused has assaulted the deceased with 
the intention of causing his death and after render- 
ing him unconscious by lathi blows has placed him 
on railway line where death is aetually caused by 
being run over bya train and there is no evidence 
that when the accused carried the deceased to the 
railway line, he was under the belief that the 
victim was dead, the offence committed by the 
accused is murder, for, the acts so closely following 
upon and so intimately connected with each other 
cannot be separated and assigned the one to one 
intention and the other to another, but must both 
be ascribed to the original intention which prompt- 
ed the commission of those acts and without which 
neither would have been done. NEHAL MAHTO v. 





EMPEROR Pat, 256 
5, 34. 

Ses Penal Code, 1860, s. 300. Excep. 4 847 

Srp Penal Code, 1660, s. 302 603 


——-— S. 71. Sze Penal Code, 1860, s. 118 681 

——. $8. 147,148. Serz Penal Oode, 1860, ss. 299, 
3CO 525 

——— 88, 147,352—Arrest by Police Officer in 
good faith and under colour of office—Assaulé on 
Polico—Ojfence—Persons attempting rescue by use 
of criminal force —Offence. 

Where the accused who were arrested by Police 
Officers in good faith under colour of their office 
agsault them, the aceused are guilty under s. 352, 
I. P.O, Whether the place of arrest was a public 
place, is immaterisland the arrest is strictly legal. 
There is noright of private defence against such 
an act of a public servant, and accused who at- 
tempted to rescue such accused by use of criminal 
force will unquestionably be guilty under s. 147, 
I. P, O. PUBLIO PROSECUTOR V, AMIRTHAM SERVAI 

Mad. 103 
$. 148—Accused claiming to be owner of 
land—Deceased prevented from harvesting crop— 

Deceased actually on land before such harvesting 

—Court failing to determine possesston of land 

and ownership of crop—Accused, if can be con- 

victed for rioting. 

The preventing of the harvesting of crop by 
persons who had no right whatever to it is not 
unlawful and canaot be unlawful. The mere fact 
that the party which had no right was able to 
get on the land a few minutes before the rightful 
owners could get to the spot for protecting their 
-crop could not make their entry otherwise than 
unlawful and would not make the defenders other 
than persons acting in lawful exercise of their 
right. Thetaking of possession in these circum- 
stances would not confer any legal right : it would 
not be possession in the of the law. In sucha 
case it is, therefore, absdlutely necessary to detere 
mins to Whom the crop beloigéd, and incidentally 
to determine in whoss possession the land was 
prior to the ‘dccurrerice, beacause ‘that would assist 
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the determination of the ownership of the crop. 
It is the duty of the Court to determine whether as 
a matter of fact, the land was in possession of 
the accused and the crop belonged to them, 
because if that contention were made out, 
there could be no conviction even for rioting. 
MORIDEEN Prosar RowTHER, In re Mad. 525 
—___——- 68. 148, 325, 149, 71—Separate sentences 
under s. 148 and s. 325 read with s. 149 on all 
membere of unlawful assembly, legality—One 
member causing grievous hurt, his conviction, the 
specific offence being beyond common object— 

Legality. 

Infliction of separate sentences for offences under 
s. 148, and s. 325, I. P.O., read with s. 149, I. P. O., 
on all the accused who are the members of an 
unlawful assembly, except the member who causes the 
grievous hurt, this specific offence being beyond the 
common object of the assembly, are not according to 


law. ey i y. EMPEROR Nag. 681 
Se . 

Sre Penal Code, 1860, 3. 148 631 

Sen Penal Code, 1860, s. 302 603 


———- §, 182—Withholding of information, if 

punishable, i 

Section 182, I. P. O., makes punishable the positive 
act of giving false information. There is nothing in 
the section showing that it intends to punish the 
withholding of information as distinct from the 
actual giving of information. SHER MOHAMMAD 6. 
EMPEROR Lah, 703 
——_——— $, 211—Complainant failing to prove case— 

Liability for offence under a, 211. 

The failure of a complainant to prove his case is 
not the same thing as the institution of a maliciously 
false case so as to make him liable for an offence 
under s. 211, I, P. O. MUKTI Narayan Gir y, EMPEROR 

Pat. 627 
— sS. 224— Detention” contemplated by— 

Accused arrested by State Police within State for 

offence committed in State, escaping from their 

custody within British India—If can be convicted 

under 8. 224, 

The detention contemplated by s. 224, I. P. O., 
should necessarily be for any of the offences men- 
tioned in the I. P, C., or under any local or special 
law applicable to British India, The mere fact 
that a State adapts the Codes of British India as 
its own does not justify the conclusion that those 
Codes can be treated as original Codes, This being 
so a State subject who is arrested within the 
boundaries of a State by the State Police for any 
offence committed in that State, cannot be proceeded 
against under s. 224, I. P. O., if he escapes from the 
custody of the State Police when he is within the 
British territory even if that State has adapted the 
I, P. O., as its own Oode, BILLU v. EMPEROR 

Lah. 795 
————— $, 225-B—Person charged: of rescuing him- 
self from lawful custody—Conviction under 

8. 225-B, if can stand. 

A person cannot rescue himself from the lawful 
custody, and the conviction against him under 
s. 225-8 cannot stand. Moti DUSADH y. EMPEROR 

Pat. 784 
s. 283—Cart-track lying wm patta land of 
accused closed by them and right to do so claimed 

— Conviction under 8. 283, propriety—Proper 

course. 

Where a cart-track lies inthe patta land of the 
Woedsed who have put up a wall across it and 
claim: a right to close it, the proper course would 
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be to proceed against them under s. 133, Criminal 
P. O. They cannot be convicted under s, 283, I. 
P. O. Murau Gounpay, In re Mad, 896 
— $8. 299, 300, 147, 148 — Attack with 

dangerous weapons by several persons upon one— 

Instantaneous death—Person inflicting injury not 

known—Offence, 

If there wasa joint attack with dangerous 
weapons by four or five persons on one man and 
the latter died almost on the spot as a result of 
the injuries inflicted on him, at least the offence of 
culpable homicide must be said to have been made out, 
and the mere fact that it is not possible to say who 
inflicted the fatal injury will not be sufficient to 
support the finding that no offence of murder or 
culpable homicide had been committed. MOHIDEEN 
Prosar ROWTHER, In re Mad. 525 
~——— 88. 300, Excep. 4, 34—Two accused 

charged with. murder—Finding of jury that one 

of them came within Excep, 4 to 8. 300-S, 34, if 
can be applied against other. 





Two accused were charged with murder. The 


jury acquitted them of this charge but found that 
one of them brought himself within Excep. 4 to 
S. 300, I. P. 0.: 

Held, that when once the jury were satisfied that 
one of the accused had brought himself within the 
Excep. 4, there was no room for the application of 
B. 34 against the other at all. Asmat SEIK 1. 
EMPEROR Cal. 847 
ss, 300, Excep. 5, 302—Accused killing 
deceased with her own consent — Offence held, 

lculpable homicide and not murder. 

The accused andthe deceased who washis con- 
cubine were on affectionate terms and there was no 
motive whatever for the accused to encompass the 
death of the deceased. In his confession to the 
Magistrate, the accused stated that he killed the 
deceased at her own request and with her glad 
consent : 





Held, that the offence amounted to: culpable 
homicide not amounting to murder. NAINAMUTHU 
KANNAPPAN, In re Mad. 479 


s. 302. Ber Penal Code, 1860,5.33 256 
ss. 302, 149, 34— One member of unlaw- 
ful assembly committing offence under s, 302 during 
prosecution of tis common object— Responsibility of 
every member—Indisidual intention, if material— 

Intention under s. 34. 

Where one of the members 
assembly who is armed with a spear commits an 
offence under s. 302, I. F. O., when the unlawful 
assembly was prosecuting its common object which 
was unlawful, every member of the assembly is 
equally responsible under the terms of s. 149. It ig 
immaterial whether any member individually in- 
tended to commit that offence or not. “ Intention " 
is dealt with in s. 34,and can be. considered in 
those cases only which are governed by it, SOHNA v. 
EMPEROR Lak. 603 

8. 307—Injury capable of causing death 
whether should have been actually inflicted— 

Liability of accused, limitations. 

For the application of s. 307, I, P. O., it is not 
necessary that the injury capable of causing death 
should have been actually inflicted. Whoever does 
any act with such intention or knowledge and under 
such circumstances that, ifhe by that act caused 
Geath he would be guilty of murder, is liable to 
punishment under s. 307, I. P, O. If the injury is 
actually inflicted the nature of such injury may be 
of considerable assistance in arriving at the finding 


of aa unlawful 
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whether the accused had the intention of causing the 
death of the victim. The liability of an accused 
must be limited to the act which he in fact did 
and should not be extended so as to embrace the 
Consequences of another act which he might have 
done but did not. Wazrra v. EMPEROR All. 764 
S. 324—Evidence of attack and persons 
attacking doubtful—Conviction even for hurt is 
not justified. 

Where the fact of the evidence itself being 
of a doubtful character, was the determining rea- 
son which led the Sessione Judge to reduce the 
offence to one of hurt under s 324, I. P. ©., there 
is really no justification for this conviction in view 
of the unsatisfactory evidence relating to the 
attack on the deceased and in particular to the 
persons who took part in it, Monrpzen Pronar 
RowrueEr, In re Mad. 525 
S. 325. SEE Penal Code, 1860,8.148 681 
——— 8.352. rge Penal Code 1F60, 5.147 103 

s. 361, Explanation —“Lawfully entrust- 
ed" and “lawful guardian,” meanings of —Entrust-" 
ment, sf can be presumed from course of conduct— 

Parents of girl held lawful guardians and accused 

guilty under s. 361. 

Thereasonable and proper construction of the 
Explanation to s., 361, I, P. O., should be to regard 
the expression “lawfully entrusted" as signifying that 
the care and custody of a minor should have arisen 
in some lawful manner so as to show as if the per- 
son having the custody of the minor had been entrust- 
ed with the care and custody of the minor. The 
entrustment may be by a legal guardian; it may be 
written, oral, express or implied. Inthe absence of a 
legal guardian the entrustment may be presumed 
from the course of conduct if the person actually 
taking upon himself the duties of the care or 
custody of a minor. Guardianship connotes main- 
tenance, protection and control of a minor. The 
word used in the explanation is “lawful” and that 
must be distinguished from the term “legal”, A 
guardian may be lawful without being a legal 
guardian. The expression “lawful guardian” must be 
liberally construed, 

A girl of 14 years who was married at the age of 
3 and had lost her husband before attaining puberty 
was living with her mother and putative father. All 
the time she was living with her parents, According 
tothe custom a married girl’ could not leave her 
parents’ house before attaining puberty and the 
husband was not entitled to her custody until she 
attained maturity. The father-in-law of the girl 
never cared to exercise his right and was not willing 
to undertake the responsibility of a guardian. The 
girl was kidnapped by the accused while thus living 
with her parents : 

Held, that the parents never lost their guardianship 
as the girl did not attain puberty and even if they 
had lost it by her marriage, that was revived in 
consequence of the failure of the father-in-law to take 
up the responsibility of a guardian. At all events 
the father-in-law must be deemed to have “entrusted” 
the guardianship to the parentsas was clear from his 
course of conduct, The accused was, therefore, guilty 





under s. 361. NATBU SINGE v, EMPEROR Nag. 660 
——— 5. 409. Sre Criminal Procedure Code, 1898, 
£. 181 (2) 481 


—— 8, 420. Szp 
1923, s. 136 


Bombay Local Boards Act, 


133 
SS. 441, 447—Trespass—When continuing 
offence—Possession of person by unlawful entry— 
Conviction under 8. 447, propriety of. 
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The offence of criminal trespass is complete as 
soon as there is unlawful entry. It is a continu- 
ing offence only when the entry is lawful and the 
subsequent possession becomes unlawful. Where 
the original entry is unlawful, the possession 
must be presumed to have commenced with the 
unlawful entry. There is, therefore, no fresh act 
- of criminal trespass on a subsequent date. The 
conviction of the person in possession, of the offence 
ander s. 447, I. P. C., is, therefore, bad. ANANTRAM 


v. EMPEROR Nag. 469 
— sS, 447. 
Sse Oriminal trial—Private defence 469 
SEE Penal Code, 1860, s. 441 469 
8.498. Sre Criminal trial 391 





— &.500, Sze Oriminal Procedure Code, 1898, 
s. 345 (6) 370 
——— 8. 500—Use of the expression “ topsy- 
turvy in relation to complainant in a news- 
paper article, held amounted to defamation. 

A newspaper editor wrote an article in his 
newspaper wherein he pointed out the inconsisten- 
cies of the complainant’s conduct in regard to the 
question of acceptance of ministerial office. The 
writer drew and published the inference that the 
complainant was altogether inconsistent and “topsy- 
turvy :” 

Held, that the use of such expressions as “ topsy- 
turvy " was defamatory. U Po Hnyan v. U Tun THAN 

Rang. 226 

Pleadings—Variation—When allowed — Case not 

alleged in plaint but described in evidence, when 
can be set up. 

Pleadings should not be constructed too narrowly, 
and in dealing with the question whether there has 
. been avariance between the plaintiff’s pleadings 
and the case alleged at the trial, the Court must 
look not to the mere wording of the plaint but to the 
issues which were settled for the trial and to the 
manner in which the case was fought out by both 
parties in the trial Court. If a case, not alleged by 
the plaintiff, is disclosed in the evidence, the 
Court can allow it to be set up provided a specific 
issue is raised on it and the defendant is given an 
opportunity of meeting it. MoHAMMAD HUSSAIN v. 
SEORRTARY OF STATE Lah, 45 
Pledge. Sx Contract Act, 1872, s. 74 530 
Mortgage and pledge, distinction~—Parties 

to pledge, if can agree that on failure to redeem 

within certain time, the subject of pledge would 
become property of pledgee. 

The right to redeem is go ingeparable an incident 
of mortgage that it cannot be taken away by express 
agreement of the parties. A pledge confers a special 
interest in the property pledged, that is to Bay, & 
right to sell the property if the loan be not Te-paid, 
If the pledgee sells, he does so by virtue and to the 
extent of the pledgor’s ownership, and not witha 
new title of his own. He only holds possession for 
the purpose of securing to himeelf the advance which 
he has made. The pledgee has no right of fore- 
closure since he never had the absolute ownership at 
law. In a mortgage the right to the property is trans- 
ferred to the creditor: inthe caseof a pledge, the 
pledges has no property in the pawn, but merely a 
right to sell. Where a pledges, having power to sell 
for default, takes over, 'as if upon a sale to himself, 
the property pledged, without the authority of the 
pledgor, but crediting its value in account with him, 
this act, though an unsuthorized conversion, does 
not. put anend tothe contract of pledge, soas to 
entitle the pledgor to have the property back without 
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payment, However from this it does not follow that 
the parties by special agreement, cannot introduce a 
clause into the agreement of pledge whereby, on failure 
to redeem within a certain time, the property pledged 
becomes the property of the pledges. DWARIKA v. 
BHAGWATI Rang. 530 
Practice—Ad interim Order—Court, if can re- 
consider tt, 

A Judge can always re-consider an order which 
he has passed ad interim untilhe comes to his final 
decision. B. Persuap v. FIRM or UNIOA Rang. 582 
— Amendment—Second appeal—Amendment, if 

can be allowed. 

The Oourt should not, atstage of second appeal 
allow the plaintiff to change the whole nature of 
the suit, particularly when even at this late stage 





the materials for deciding this new case are not 
before the Court, DHANU Lau:v. KULDIP NARAYAN 
SINGH Pat, 852 


Amendmeni—When can be allowed, 

‘Where the amendment would introduce an entire- 
ly different and contradictory case it cannot be 
allowed. GUJABA v. RAGHO Nag. 89 

Appeal— Party admitting certain points 
in trial Court should not be. compelled to give 
evidence on questions on which no issue waa 
framed by contesting party. 

It willnot befair to the parties who admitted 
certain points in the Court below that they should 
in appeal be compelled to give evidence on qaes- 
tions on which no issue was raised in the Court 
below by the contesting parties. Mussas. Rapua 
Krisana BENI Prosad v. Messrs, Kisnorn CHAND 
SHIVA CHARAN LAL All. 689 

Appeal—Private report from lower Court 
cannot be called for, by Appellate Court. 

An Appellate Oourt is not entitled to call for 
a private report from the lower Oourt for its 
information, An Appellate Court must decide an 
appeal upon the materials before it and if it can- 
not do so, it can only act in the manner provided 
by the Oivil P.O, Pratap Upar Nats Saan Deo v, 
SUKHDEO PRASAD BHAGAT Pat. 291 
Dismissal for default—Duty of Court— 

Must give opportunity to Pleaders to communi- 

cate with cleents in order to prosecute their cases. 

If the Pleaders take upon themselves the res- 
ponsibility of conducting cases, of course, there is 
no difficulty, but in a matter where evidence has 
to be led and witnesses to be called it is desirable 
that they should get sufficient opportunity to com- 
municate with their cljents in order to prosecute 
their cases: | 

Held, on facts that the petitioner did not get a 
reasonable time to prosecute his case before the 
lower Court and the dismissal for default of the 
petitioner for leave to sue as a pauper, was not 
proper, RAGHUNANDAN LOHAR v. BAOHU SINGH 

Pat.798 

Issue framed for trial Court and appellate 

Judge for opinion — Appellate Court without 

hearing parties sending issue to High Court saying 

that he agrees with opinion of trial Court—Pro- 
riety. 
here a case is remanded with an issue framed on 
which the trial Oourt and the Appellate Court has 
to exprees their opinion. The Appellate Court can. 
not send it on to Court saying that heagrees 
with the opinion of the trial Oourt without hearing 
the parties because & judicial opinion cannot be 
formed without hearing the parties. Dugea Dryy 
DALIP SINGH Lak. 311 
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New point—Point as to inadmissibility of 
mortgage deed not taken in lower Court, cannot 
be allowed for first time in second appeal. 

Where a point that mortgage-deed cannot be 
given in evidence on account of s, 63-A, Dekkhan Agri. 

Relief Act, had not been taken in the lower Court, 


it cannot be allowed for the first time in second 
appeal. RAJAkaM QGAYARAM Josur v, 'TANUBAI 
DHONDIBA PUJARI Bom. 528 


Notice of motion—Amendment of plaint 
pending notice of motion—Absence of order of 
Judge that amendment was without prejudice to 
notice of motton—Motion must be deemed to have 
been abandoned —Such objection net raised when 
motion was proceeded with—It must be deemed to 
have been waived. 

The amendment of plaint pending notice of 
motion operates as an abandonment of the notice, 
unless there is an order of the Judge to the effect 
that the amendment was without prejudice to the 
pending notice. Where the objection that the 
Amendment was not obtained without prejudice to 
the pending motion is not raised when the motion 
was brought on and proceeded with, it must be 
deemed to have been waived. Govinpram Surv- 
NARAYAN V, SHIVNARAYAN SARUPOHAND Bom. 514 
Sud dismissed without considering whether 

payment of costs will not meet situatton—Pro- 

priety—Duty of Court. l 

It is deprecable to dismiss sujt without consider- 
ing whether payment of costs will not meet situa- 
tion as regards opposite party, MoHAMMAD RAMZAN v. 
MOHAMMAD AKBAB Lah. 306 
——— Summons. Serg Criminal trial 391 
Precedents— Privy Council ruling—Obiter dictum— 

Binding effect. 

When the Privy Council interprets a section or lays 
down a principle of law, High Court is bound to follow 
the interpretation or principle whether it is obtter or 
not. K. HosHIDE p. EMPEROR Cal. 486 
Pre-emptlon—Pre-emption decree-holder depositing 

pre-emption price within period but withdrawing 

tt on reversal of decree in appeal—In second 
‘appeal trial Court's decree restored—Pre-emption 
price held should be allowed to be deposited. 

The pre-emption decree made in terms of O. XX, r. 14, 
Oivil P. O. is in the nature of a preliminary decree. It 
becomes operative asa decree dismissing the plaint- 
iff's suit with costs in case the plaintiff fails to 
psy the full pre-emption price within the time al- 
lowed by the Court. On the other hand it becomes 
operative as a decrees entitling the plaintiff to claim 
possession of the pre-empted land incase hede- 
posits the pre-emptive price within the prescribed 
time. 

A holder of a pre-emption decree had deposited 
pre-emption price within the prescribed period but 
when the decree was reversed in appeal, he with- 
drew the deposit. In second appeal the decree of 
the trial Court was restored : 

Held, that the decree-holder should be allowed to 
deposit the price because the deposit of the pre- 
emptive price completed the sale in favour of the 
decree-holder and the title passed to him. If there- 
after he withdrew the deposit, the vendor would be 
entitled to claim the price. He could not get back 
his title which had already passed away from him 
unless the decree-holder on demand made by the 
Court declined to pay the pre-emption price. Kisan 
Dewaloo MALI v; Ganga Bar Nag. 21 
— Suit for—Amount tn sale deed fictitions— 
- Gourt should fix market value—Vendees not entitled 
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to value of stamps and cost of regtstration of deed 

nor to interest. : 

Per Division Bench.—If in a suit for pre-emption 
the price fixed in the sale-deed is found to be fictitious 
or not fixed in good faith, the Court should fix the 
fair market value, and the pre-emptor is entitled to 
pre-emption not on the amount paid by the vendees, 
but on the market value. 

Where ins pre-emption suit it is found that 
fictitious value is entered in the sale deed, the 
vendees are not entitled to the sum which includes 
the value of stamps and cost of registration nor are 
they entitled to the interest on the amount. Jar 
KRISHNA v. BRIJPAL SINGH Oxdh 109F B 

Suit for, against vendee who is. benamidar 
for person having prior right, if les—Duty of 

Courtin such case. 

The pre-emption- against a vendee who is a 
benamidar for a person who has a prior right of 
pre-emption to the plaintiff does not lie. It is the 
duty of the Court in such a suit to discover who 
is the real purchaser, i. e., who takes the proprie- 
tary and beneficial interest under the sale. 
BANKATHA PRASAD v. RUKHMANI All,.559 
— Waiver—Pre-emptor attending auction but 

not offering amount equal to highest bid and keeping 

silent for about year— Whether amounts to waiver 

—Punjab Government Notification No, 1718-R of 

August 14, 1936, whether retrospective. 

Per Addison and Ram Lall, JJa in Letters Patent 
Appeal,—A pre-emptor is not bound to bid at an 
auction sale, and if he does not do so, he does not lose 
his right of pre-emption, the principle being that he 
is entitled to pre-empt the property at the price fixed 
and paid, andis not boundto make that price 
higher by competitive bidding. Oonsequently a pre- 
emptor's attendance at the auction end failure to 
offeran amount equal to the highest bid and sub- 
sequent silence for nearly a year does not amount to 
waiver. He is fot precluded from later pre-empting 
the sale. 

Per Skemp, J., in order of reference,—Notification 
of the Governor of the Punjab in Council in exer. 
cise of the powers conferred by sub-s, (2) of s. 8, 
Funjab Pre-emption Act, that no right of pre-emption 
shall exist with respect toany land or property that 
may be sold by public auction underthe orders of the 
Court of Wards, refers clearly to future sales and does 
not affect the suit by a pre-emptor to enforce his 
right in respect of sale held before. ALAM Sing 
Kuan v. ALLAH DIN Lah, 450 
Presidency Towns Insolvency Act (Ill of 1909) 

(Rang), 8. 39 (1) (b) (c)—Spectfied period under 

cl, (b) of 3, 39 (1) exptring or dividend of four 

annas in rupee paid—Suspension of order of 
discharge, if automatically terminates. | 

Whenever an order suspending a discharge is made, 
either under cl. (b) or cl. (e) of s. 39 (1), Rangoon In- 
solvency Act, under cl. (b) when the specified period 
has expired, and under cl. (c) when the dividend of 
four annas in the rupee has been paid ora sum 
sufficient to pay such a dividend has come into the 
hands of the Official Assignee, then the suspension 
automatically terminates and the discharge becomes 


effective. No further order of the Courtis required 
to complete the discharge. Mauna Tin U, In the 
matter of Rang. 536 


s, 39 (1) (\c)—“Creditor” in 3. 39 (1) (c) means 
eredsiers who have proved debta. 
Ing. 39 (1) (6) tho word “creditors” means, and can 
only mean, the creditors who have proyed their debts, 
because a person ‘does not become a creditor of an 
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insolvent merely because the insolvent has entered 
that person’s name in the schedule, and he only 
becomes a creditor, meaning thereby a person Who can 
rank for dividend in the insolvent's estate, when he 
has proved his debt. Mauna Tin U, In the matter of 
Rang. 536 

3. 39 (1) (c)—Official Assignees having 

suficient funds to declare dividends of four annas 

—Discharge of insolvent is complete—-Further sum 

received by Official Assignee should be returned to 

insolvent. 

As soon as the Official Assignee has in hand a sum 
sufficient to declare the required dividend of four 
annas in the rupee, plus, the expenses of the proceed- 
ings and his commission, the discharge of the in- 
solvent ig complete and if any further sums should 
come into the Official Assignee’s hands, they are the 
property of the insolvent and must be refunded to 
him. Thisis particularly important in the case of 
salary-earners whose discharge has been suspended 
under s. 39 (1) e), and who are, either voluntarily or 
under anappropriation order, paying sums periodic- 
ally to the Official Assignee, Mauna Tin U, Inthe 
matter of Rang. 536 
—-—~-— 88, 71, 73, 122—Practice to reserve for ere- 

ditors who have not proved thetr claims on amounts 

shown in insolvent’s schedule with Official Assignee’s 
commission of five per cent. is contrary to spirit 
of Act~S. 71 (l) (a) refers to interim dividends. 

Practice to reserve for thosecreditors who do not 
prove their claims onthe amounts shown in the in- 
solvent's schedule with the Official Assignee’s com- 
miasion of five per cent. is contrary to the spirit and 
intention of the Insolvency Law and cannot be defend- 
ed under any provision of the Act. Such reservation 
of amounts for the benefit of creditors who have not 
proved their debts is not a reservation of “unclaimed 
dividends” which are dealt withins. 122 of the Act, 
This latter section refers to dividends due to credi- 
tors who have proved their debts, but who did nob 
come forwardto claim their dues when the dividend 
was declared, The provisions of the section do not 
authorize a retention of fundsin favour ofa creditor 
who has not proved his debt up to the time of declara- 
tion ofthe final dividend. Section 71 (|) (a) which 
provides for the only case in which funds have to be 
or can be reserved refers only to interim dividends 
and not to the final dividend. Maune Tin U, Inthe 
matter of Rang. 536 
——— 8. 76—"‘Creditor" in s. 76 mean creditora 

who have proved their debts. 

Ins. 76 the word “creditors” means creditors who 
have proved their debts, because the Official Assignee 
is not authorized to make any payment toany credi- 
tor who has not proved his debt. Maune Tin U, In 
the matter of Reng. 536 
Principal and agent—Dealer and broker—Rela- 

tion. ` 

The relation of a dealer and a broker is that of 
a principal and agent and not of a seller and a 
buyer. AMRITLAL Rar CHAND JHAVERI, Frem v. BHAG- 
WANDAS FATEHOHAND Bom. 8 
Probate—Court trying claim based on grant, if cen 

go behind it. 

Quaere.—It is doubtful whether a Court trying a 
claim based ona grant is entitled to go behind the 
grant. Kuissen LAL MALPANI v. TILAK OUHANDRA BOBA 

Cal. 121 
Holder. of lettera of administration not heir 
to estate—Grant of letters, validtiy. 

It cannot be said that the mere fact that the helder 
of letters of administration is mos an heiyto the 
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estate of the deceased, makes the grant invalid, evan 

assuming that the Court before which the claim for 

the debt is made can investigate the question of the 

validity of the grant. KISSENLAL MALPANI v. TILAK 

OHANDRA Bora Cal. 121 

Promissory note—Contract between parties, when 
arises. 

A person may sign a promissory note ora negotiable 
instrument in his own house and keep it there with- 
out incurring any obligation to any one at all, When 
sueh a document is tenderd to the payee and accepted 
by him, there arises a contract between the parties, 
The signature ona negotiable instrument becomes 
necessary because of the provisions of s. 4, Negotiable 
Instruments Act. Itis only a preparation. It does 
not amount to an offer, and therefore does not become 
any partof the contract. Damsr Hirst y, MAHOMBDALLI 
EssABHOY Bom, 657 

Endorsement ordinary and not traneferr- 
ing debt ttself—Stamp bond not complied with— 

Non-executant co-parceners, if can be aued on 

ground of their liability under Hindu Law—Trans- 
- fer of Property Act (IV of 1882), s.8,¢/ applies 

to such case. 

Where the indorsement on promissory note is of 
the ordinary kind, it is not so worded as to 
transfer the debt itself nor has any stamp duty 
been paid on the indorsement, the indorsee cannot 
sue the non-executant co parceners on the ground 
of their liability under the Hindu Law. 

Where what was transferred by the endorsement 
was only the property inthe promissory note and 
nothing more that not either a debt or actionable 
claim, s. 8of T. P. Act will not apply, REKAPALLI 
Vira RAGHAYULU NAIDU v. Duara OHINNA RAJALINGAM 

Mad, 327 

Pro-note endorsed te another for collection 

of principal and tnterest—Hndorsse, if can nego- 
tiate itto anether person. 

An endorses for collection can be regarded only 
as an agent for collecting themoney due under the 
promissory note from its maker and cannot deal 
with it in any other manner. Not having the 
property in the promissory note himself he is not 
in a position to transfer it to any person unless he 
is expressly authorised ta do so; otherwise the 
tranefer will be ineffectual. MELLEPHDDI Pirosauwa 
y. MeDAPALIMI VENEKATARAMAYYA Mad. 714 
Provincial Insolvency Act (VI of 1920), s. 6 (b) 

(C). Sre Provicial Insolvency Act, 1920, 5.54 368 

8, 41 (2)(C)—Condition that insolvent shall 
pay specified proportion of his debts, if can be 
imposed. 

The only conditions that can be imposed under 
a. 41 (2) (c), Prov. Insol. Act, are conditions with res- 
pect to any earnings or income which may afterwards 
become due to the insolvent or with respect to his 
after-acquired property. Itis not possibleto impose 
a condition that the insolvent shall pay any specified 
proportion ofhia debts. A. Saztaa Ramappa 4. G. O. 
RAMAPPA Mad, 231 

$. 41 (2) (C)—Operation of order of dis- 
charge can be suspended only when order comes 

¿nto existence. 

The »peration of an order of discharge can only be 
suspended after an order has come into existence. A, 
Syetaa Ramappa v. G. O. RAMAPPA Mad, 231 
———— 5, 43—Time fized for application for dis- 

charge, exptring— Annulment order, necessity of ~ 

Ttme, if should be extended—Cousrt’s ditscretion— 

Applications by credtior, ene «ander s. 53 and 

another for eatending time for application fer 
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discharge—Creditor and insolvent absent on date 
of hearing--Court ordering dismissal of application 
for insolvency —Order, if amounts to order of ann- 
ulment. 
Section 43 does not operate automatically to termi- 
nate insolvency proceedings when the time fixed for 
the application for discharge is up. An order of 
annulment is necessary,and the Court, before mak- 
ing such an order, should exercise its discretion as to 
whether or notit is not betterto extend the time, 
The word “shall” in s. 43 (1) is not mandatory. 
There were two applications by a creditor, one 
under s.63 and the other for extension oftime for 
making application for discharge. Neither the in- 
solvent nor the creditor appeared on the date of 
hearing. But the transferee was present. The ap- 
plication of insolvency was dismissed for default: 
Held, that the order did not amount to an order 
of annulment, for the application which the Court 
described as dismissed for default, that is to say, the 
“application of insolvency’ was not before the Oourt 
and could not be before the Oourt, a8 no such ap- 
plication is known to the lawa RAMDAYAL v. Nea Bie 
jia ss. 43, 37—Annulment orders — Duty of 
Court—Annulment of insolvency proceedings—Pro- 
ceedings under ss. 53 and 54,if can be continued, 
Orders of annulment should be very carefully word- 
ed, because where the Court annuls insolvency pro- 
ceedings to avoid very considerable hardship to the 
creditors (where the annulment is founded on a 
failure on the part of the insolvent to take the neces- 
sary steps in the insolvency), it is necessary to make 
provision for what is to happen to the assets. A 
Court should be very chary about annulling in- 
solvency proceedings where there are proceedings 
pending under ss. 53 and 54 of the Insolvency 
ga NE. the Court has power, notwith- 
standing the annulment, to continue proceedings 
under ss, 53 and 54. RAMDAYAL V, KANHIAYALAL 








Nag. 615 
ss, 51, 52—Judgment-debtor adjudged 
insolvent during execution sale—Sale conjirmed 


receipt of stay order—Sale proceeds sent to 

Ie Court —No proceedings under s. 51 ors, 52 

taken in time—Decree-holder held enttiled to sale 
ceeds. f 

A Gudgment-debtor was adjudged insolvent dur- 

ing execution sale. Before ne savas se the High 

j confirmation o e sale was re- 

per ates ae the sale was 


i b the executing Court h 
jas ah but the sale proceeds having 
been ordered to be sent to the High Court 


they were not paid to the decree-holder but were 


igh Ooart ; 
seni to" teat no action was taken under s, 51 or 
s. 52, Prov. Insol, Act, in time, the decree-holder 
was entitled to get the sale proceeds after the con- 
firmation of the sale. JAGAN NATH AGGARWALA v. 
SPEOIAL OFFICIAL REORIVER oe Lah. 588 
ss. 54, 6 (b) (C)—Condiiions required by 





‘tho conditions which s. 94, Prov. Insol, Act re- 
quires. are: First, that the payment is made by a 
person unable to pay his. debts as they become due 
from his own money. Secondly, that it in fact pre- 
fers one creditor over others. Thirdly, that the 
dominant motive with which the payment was made 
was a desire to prefer that creditor to whom the 
payment was made, Where there was more than 
sufficient topay the debts of the debtor, he cannot 
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be described asa person who was unable to. pay 
his debts. There need not be an actual threat or 
actual pressure of a creditor. 

Under s. 6 (b) the question of the inability of 
the debtor to pay his debta is not directly relevant, 
though it would be relevant in considering the 
application ofs.6(c) which depends on s. 51, 
DWARKA PRASAD v. DEARAMNATH SAH Pat, 368 
— 88. 68, 75. Sze Civil Procedure Oode, 1908, 

O. XLVII, r. 1 22 

S. 75 (3)—Order refusing to grant leave to 
appeal, whether appealable. 

The law does not recognize a right of appeal 
from a refusal to grant leave where leave is neceg- 
sary. No appeal therefore lies against an order 
refusing to grant leave to appeal from an order 
which falls within s. 75 (3), Prov. Isn. Act. ANDRA 
VENKATAYYA Vv. OFFIOIAL RECEIVER, ANANTAPUR 

Mad. 634 
——— 8. 80 (b). See Oivil Procedure Code, 1908, 

O. XLVII, r. 1 22 
Provincial Small Cause Courts Act (IX of 1887) 

Sch H, Art. 4, asamended by Bombay Act 

(VI of 1930)—“Substantial isaue,” meaning of, 

explained—Suit to recover possession and renton 

strength of lease—Hollowness of lease raised as 
defence, whether substantial issue—Small Cauze 

Court, if can try such suit. 

“Substantial issue” means an issue arising not 
only upon the allegations in the plaint but upon those 
allegations combined with the allegations made in 
the written statement.. There can be no question at 
issue unless there is a difference between the 
parties, and in order’ to determine what the issue is, 
the allegationsof both sides must be considered. A 
substantial issue is an issue which goes tothe root of 
the case, other issues being merely incidental or con- 
cerned with matters of the detail, 

In a suit to recover possession and rent on the 
strength ofa lease. The question of the hollowness 
of the leases isa matter which goes tothe root of the 
whole case. Ifthe lease is hollow then the defendant 
is not a tenant, and the plaintiff cannot succeed upon 
the basis of tenancy. The Small Cause Oourt hag 
therefore no jurisdiction to try sucha suit, Bar Harr 
v, NATHUBHAI PARBHUBHAI Bom. 841 
Public Nulsance. Sers Tort 104 
Punjab Allenation.of Land Act (XIII of 1900), 

88, 3,14—Benami sale—Saleof land by statutory 

agriculturist to another statutory agriculturist— 

Real purchaser not statutory agriculturist—Col- 

laterals ef vendor, if can challenge sale. 

The law would only recognize the sale in favour 
of the ostensible owner, who is-entitled to hold 
the property, and not the benamidar who under the 
Act could not get it by sale. Hence where one 
statutory agriculturist has sold a land to another 
statutory agriculturist, and the sale is foundto be 
benami, the real purchaser being a third person 
who is not a statutory agriculturist and thus could 
not purchase the land,. the sale being on the face of 
it in favour of a statutory agriculturist does- not 
contravene the Act and the collaterals of the vendor 
have no lecus standi to challenge it. As between 
the ostensible owner and the benam? purchaser, the 
reversioners of a vendor or for that matter the 
vendor himself has no locus standi. Mam Rays 9. 


Maqsupan Lan Lak. 577 
———— 8.19, Bes Punjab Alienntion of Land Act, 

1900, s. 33 . i 332 
—— 48. 23—Financial Gommissioner, if can 


sancel sale, 
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Even if the Financial Commissioner has power to 
revoke the sanction granted by the Deputy Oom- 
missioner, he cannot cancel the sale. His order can- 
celling the sale, therefore, would be ultra vires, 
Matawa Mat v. PUNJAB ProvinoraL GOVERNMENT 

Lah. 332 
$8.23,19—Sanction granted by Deputy 

Commissioner under s. 3, if can be cancelled by 

Financial Commissioner. 

Reading together the provisions of ss. 19 and 
23, Punjab Alienation of Land Act, along with those 
-of 8. 6, Punjab Land Revenue Act, it is clear enough 
that the Deputy Commissioner and the higher 
officers; who have been empowered to act under the 
Punjab Alienation of Land Act, must be looked 
upon as ‘Revenue Officers’, within the meaning of 
8. 6, Punjab Land Revenue Act. His proceedings, 
therefore, will be subject to the provisions in 
Ohap II, Punjab Land Revenue Act relating to ap- 
peal, or revision by higher Revenue Officers. 

Consequently where ‘the Deputy Oommissioner 
grants sanction under s..3, the order cannot be 
deemed to be final merely because revocation of 
the sanction by higher authorities would involve 
unsettling of titles and consequent inconvenience 
and uncertainty. The Financial Commissioner or 
any other authority has power to set it aside, 
Matawa MAL v, PUNJAB PROVINOIAL GOVERNMENT 

Lah, 332 
—— 88, 23,19—S, 23, scope of—Whether refers 
to appeal or revision. 

Section 23, Punjab Alienation of Land Act does 
not refer to only appeal or revision and presum- 
ably the section is intended merely to confer con- 
current Jurisdiction on higher Revenue Officers to 
grant or withhold sanction. MALAWA MAL v. PUNJAB 
PROVINOIAL GOVERNMENT Lah. 332 
Punjab Courts Act (VI of 1918), s. 39 (3). SEE 

Oivil Procedure Code, 1908, s. 24 139 
Punjab Debtors Protection Act (II of 1936), s. 9 

Sze Res judicata 653 
8. 9—Khatris of Jhang District—Ancestral 

property in hands of subsequent holder, if protect. 

ed. 

Among the Khatris of Jhang District, ancestral 
property in the hands of a subsequent holder ig 
entitled to protection under s. 9, since they are 
Presumed to follow custom in the matter of succes- 
sion. SIR Ganaa Ram Trust SOCIETY, LAHORE v. 
MEHTA SUNDAR LAL Lah. 653 
S. 9—“Loan,”' if same thing as “debt.” 

The word “loan” has not been used ins. 9 and 
cannot, in any circumstances, be considered as 
synonymous with the word “ debt,” as used there- 
in, The expression "loan ” was defined ag it had 
been used inthe definition of “ money-lender "and 
the word “ money-lender ” appears only in s. 12 
and notin s. 9 Any discussion, therefore, on the 
ground of the profession of the original judgment- 
debtor or of the decree-holder is-out of place in 
cousidering whether he is protected by s. 9. Sir 
Ganaa Raw Truse Soomry, LAHORE v. Manta SUNDAR 
LAL Lah. 653 
— 8. 9— Protection under, who can get—W he- 

ther should be agriculturist, 

The opening part of. s. 9, Punjah Debtors’ Pro- 
tection Act does not make it a condition precedent 
that the person, who seeks - its banet, should 
Hecessarily be an agricultarist, Any ‘perpen, who 
can satisfy the Qourt that he is governed by cuss 
fom in the matter of aucesssion, can avail himsel? 
of this protection, bs he an agriculturist or not," 
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Punjab Debtors’ Protection Act—concld. 
SIR Ganca Ram Trust Sooty, LAHORE v. Maura 
Sunpak LAL Lah. 653 


Punjab Exclse Act (I of 1914), s. 61 (1) (aj— 
Seven persons found sitting in hotel around table on 
which were found some tumblers with some liquor 
and others empty—All accused convicted as col» 
lectively responsible for possession of liquor on 
table—Collective responsibility held could not be 
enforced without finding out whether each accused 
was tn individual possession of liquor, 

Seven accused were found ina room in a hotel 
sitting round two tables lying side by side, on 
four chairs anda cot lying near the table, They 
had their hands or elbows on the table, and there 
were some dishes containing food lying on the 
tables, Four, tumblers Containing small quantities 
of liquor in them were found lying on the table, 
a8 also some empty tumblers, A bottle of ligour of 
the same variety was also found lying on the table, 
The accused were convicted on the ground that 
they were collectively responsible for the possession 
of the liquor on that table: 

Held, that the Magistrate could not enforce col- 
lective responsibility without trying to find out if 
accused were in individual possession of any tumbler 
containing any liquor. Doni OLAND v. E MPEROR 

Lah. 581 

Punjab Government Notification No.1718-R of 
August 14, 1936, whether retrospective, Seg Pre- 
emption 450 


Punjab High Court Ruels, Chap. 3-B, Vol. V,re1 
(11)—Reference of second appeal by Single Judge to 
Division Beneh— Practice. 

Per Addison and Ram Lall, JJ.—'The established 
practice of all the High Courts in India is that a 
Division Bench, from which no appeal lies except to 
the Privy Council, has power to refer a point of law 
to a Full Bench for decision, subject to the sanction 
of the Chief Justice. When, however, an appeal is 
before a Single Judge, he is only entitled to refer the 
appealtoa Division Bench, and not to decide a part 
of it first and then refer a question of law to a Division 
Bench. ALAM SHER KHAN v, ALLAH DIN Lah. 450 


Punjab Municipal Act (lil of 1911), s, 229— 
Sub-Committee compounding case of encroachment 
on payment of  penalty—Committee accepting 
payment—Committee, if bound by resolution of 
Sub-Committee. 

It is within the powers of a Sub-Committea in 
a Municipality to compound under gs, 229, Punjab 
Municipal Act, an offence with respect to an en- 
croachment when authorized to do go by the Muni- 
cipal Committee. Where by a resolution a Sub- 
Committee compounds a case of encroachment on 
payment of a penalty and the order is not repudiat- 
ed by the Municipal Oommittee, but on the other 
hand the payment of the penalty is accepted by 
its officer, the Committee as a whole or the Admi- 
nistrator standing in its shoes, is bound by the re- 
solution of the Sub-Committee. ADMINISTRATOR, 
LAHORE MUNIOIPALITY?, JAGAN Nata Lah, 314 
S. 232—Committee acting under orders of 

Deputy Commissioner, if can go behind sanction 

once gtven or composition once accepted for encroach- 

ment. - 

A Committee acting under the orders of the Deputy 
Commissioner or Commissioner cannot go behind a 
sanction once given or composition once accepted for 
encroachments, ADMINISTRATOR, LAHORE MUNIGIPALITY 
0. Jagan Naty Lah. 314 
— S, 232—Deputy Commissioner or Commis- 

ee 
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sioner, power of to suspend execution of order of 

Committee after it has been carried out. 

There is no distinction between suspending exe- 
cution of apy resolution or order of a Oommittee 
and prohibiting the doing of an act. The Deputy 
Commissioner or the Commissioner can prohibit the 
doing of an act if it has not already been done 
and can’ also suspend the execution of a resolution 
or order if that order has not already been carried 
out. It is within the competence of the Deputy 
Commissioner or the Commissioner to suspend exe- 
cution ofthe resolution passed by the Committee 
before it is carried out but not afterwards and 
their orders passed after the execution are ultra 
sires, ADMINISTRATOR, LAHORE MUNICIPALITY vV, JAGAN 
Nats Lah, 314 
Punjab Village Panchayat Act (Ill of 1922), 

88.18 (1) (a), 39 (2)—Resolutron by panchayat 

ordering demolition of certain chabutra—Suit to 

determine whether resolution was ultre vires, if 
can be entertained by Civil Court. < 

Where a person brings a suit against panchayat 
for perpetual injunction restraining it from demo- 
lishing certain chabutra on the ground that the 
resolution was ultra vires of the panchayat, as under 
s. 18 (1) (a) it could order the removal of an 
encroachment on a public way, whereas the chabutra 
in question existed on his own private land and 
not on a public way, the suit to determine whe- 
ther in passing the resolution the panchayat 
acted within the scope of its statutory powers, 
is. outside the prohibition contained in s. 39 
of the Punjab Village Panchayat Act. If the 
Court finds that the chabutra is private pro- 
perty, the resolution would be ultra vires ‘and 
the plaintiff will be entitled to the injunction 
asked for. If, however, the site is held to be a 
part of the public way, then the Court will have 
no jurisdiction to further enquire into the pro- 
priety of the resolution and the suit will be dis- 
missed, unless it is established that the resolution 
was passed mala fide. RAGHUNATH SAHALU, PANOHAYAT 
VILLAGE Sansal KALIRAWAN Lah. 377 
Rallway—Contract. SEE Denta sekon NG on 


Sup Contract Act, 1872, s. 4 801 
of 1890) s. 77 — Notice—Stz 
of delivery of 


—— Oontract. 

Rallways Act (IX 
months to be calculated from date 
consignment for being carried. 

A notice under s. 77, Railways Act, relating to the 
overcharge in respect of consignment must be 
given within six months of the date on which the 
consignment was delivered tothe railway for being 
carried to its destination. The section is not con- 
cerned with the accrual of the cause of action to 
the claimant and there can be no justification for 
introducing into the section certain words after 
“overcharge” so as to limit it to an overcharge 
made at the despatching station. Firm MOTILAL- 
RAGHUBAR DAYAL v, BomBay Port Trust RAILWAY 

All. 801 
Recelver—Leave to sue—Duty of Court—Bona fide 
claim—Leave should be granted. 

On an application for leave tosue a receiver, the 
proper course for a Judge is merely to satisfy him- 
self that the applicant has a bona fide claim and 
fen on being satisfied in regard to that one point, 
f grant permission for the suit to be brought 
leaving all the issdes of lkw between the applicant 
aud the recéivet 


fide claim either against the former receiver or against 


+ ® 
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tò be détided in the tegular saif . 


Where on ths facta thé applicant clearly has a bonè.. have been mide a ground -of attack 
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the estate as represented by his successor or against 
both permission to sue the receiver as representing 
the estate ought to be granted, and in refusing to 
grant such permission, the Judge acts illegally in 
the exercise of his jurisdiction. MooLJEE MARAOAN 
& Oo. v. M. B. MEHTA Rang. 854 
Registration Act (XVI of 1908), ss. 17 (1) (6) and 

49. Sst Muhammadan Law—Wagqf 210 
$. 17 (1) (d)—Rent note held not 

sorily registrable. 

In cass of a tenancy-at-will, even though the rent 
is fixed, and is payable annually, the document is 
not subject to compulsory registration, The mere 
reeital that rent is to be paid annually will not 
make the document in question compulsorily regis- 
trable : 

Held, on facts that the document in question was 
receivable in evidence notwithstanding the fact that 
it was not registered. 

Held, also that in any event the document even’ 
though compulsorily registrable, could be used for a 
purpose, viz, todetermine the nature of the posses- 
sion of the executants. Menes Rag v. Nann Lat 

Lah, 106 
$5 33 (1) (C)—Ezecution of power-of-attorney. 
by pardanashin lady held in accordance with 

8, 33 (1) (0). 

Wherea pardanashin lady executes a power-of- 
attorney after the arrival of the Magistrate at her 
house and in his presence while she herself is sitting be- 
hind the purdah, the execution is “before” the Magis- 
trate and in accordance with s. 33 (1) (c). SULTAN 
ANMAD yv. GAUHAR BEGAM All. 505 

9, 77~—Limitation for suit for compulsory 

registration is governed by s. 77—Notice under s. 80, 

Civil Procedure Code (Act V of 1908), if necessary. 

Registration Act, being a special law, its provi- 
sions are not affected by Oivil P. O., under s. £ (1), 
Oivil P. O. Hencein a suit for compulsory registra- 
tion the period of limitation is governed by s. 77, Regis- 
tration Act, even when the suit is against the Regis- 
trar, and two months’ notice under s. 80, Civil P. O., is 
not necessary. SULTAN AHMAD v. GAVHAR BEGAM 

A 


Il. 505 

Res judicata. 
Sug Civil Procedure Gode, 1908, O. XXII, r.5 145 
Sre Hindu Law 845 
Appeal against decree — Decree of trial 

Court if can be pleaded as res judicata. 

Obiter.—A decree on appeal supersedes the decree 
passed under appeal, and the decree of the Court of 
first instance cannot be pleaded as res judicata, 
JAISUKHLAL HARISHANKAR v. MAnOMED Hussain Dawoop- 
BHAI ; Bom. 393 
in execution 





compul- 


Constructive — Applicability 
proceedings. 

Principles of constructive res judicata apply in 
execution proceedings. aman with eyes open 
undertakes not to raise any objection of any kind to a 
certain position on the score of which he has secured 
a substantial advantage, he should not be allowed to 
reprobate it in the course of the same proceedings and 
to re-agitate the matter, Mussarar Hossain: v. 
MUNAWAR ALi KHAN Lah. 881 

Failure to raise plea based on 8.9, Punjab 

Debtors’ Protection Aet (II of 1936), in applica- 

tion based on personal claim to attached pro- 

perty, whether debars judgment-debtor from rais- 

tay it subsequently: . 

The Gisstion, whethet alternative plex ought to 
c depends on’ 
the facts of each case, Where matters are so dis-'- 
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similar. that their union might lead to confusion, it 
cannot be said that the alternative plea ought to 
have been raised in the previous suit or applica- 
tion. 

An application under s. 9 is inconsistent with 
the plea of the judgment-debtor that the property 
attached is his personal property. His failure 
therefore, to raise the plea under s. 9 in an ap- 
plication based on personal claim does not debar 
him from raising the plea subsequently. SIR GANGA 
Ram Trust Society, LAHORE v. Meuta SUNDAR LAL 

Lah. 653 
Objections to execution under s. 47, Civil 

Procedure Code {Act V of 1903), rejected—Dect- 

ston affirmed in appeal—Judgment-debter cannot 

re-agitate them. 

Where the trial Court rejects the objections to 
execution of a dacree, by judgment-debtor in his 
petition under s. 47, Civil P. C., and the decision 
is affirmed in appeal, the judgment-debtor cannot 
subsequently re-agitate these objections by the 
general principles of res judicata. BHOLA NATH SEN 
v. JoGENDRA Monan Das Cal 215 
———— Order under O. XXI, r. 48, Civil Procedure 

Code (Act V of 1908; attaching judgment-debtor’s 

salary—Order not appealed against—It cannot be 

contested subsequzntly. 

An order under O. XXI, r. 48, Civil P. C, directed 
attachment of judgment-debtor’s salary Noappeal 
was filed assailing the validity ofthe order : 

Held, that the order became final against the parties 
and its validity could not be attacked subsequently on 
the general principles of res judicata. U Nyun TIN 
v. Saw Ev HOKE Rang. 252 
———— Proceedings under O, XXI, r. 100, Civil 
' Procedure Code (Act V of 1908)—Findtng of fact 

arrived at—Whether can be res judicata. 

A decreesholder in respect of land which was in 
possession of tenants of a person, who had sub- 
sequently made an application under O. KAT, r. 100, 
Oivil P. O., had obtained an order for delivery of 
possession under O. XXI, r. 96, whereby the tenants 
were informed that they should, in future, pay rent 
to the decree-holder purchaser ; 

Held, that it did not amount to dispossession of 
the person who had made an application under 
O. XXI, r. 100. 

A finding of fact in a summary proceeding under 
r. 100, O. XXI, would not be res judicata in a sub- 
sequent suit. BISWESWAR BANERJEE y, NABA KUMAR 
SINGH DUDHORIA Cal. 98 

Question not raised or decided cannot be 
res judicata. 

A question never raised and never decided before 
cannot operate as res judicata, Sie Ganaa RAM 
Trost Soorrty, LAHURE v. MEHTA Sunpak LAL 


Lah. 653 
Reserve Bank Rules, r. 22 (lil). Sze Master and 
Servant 339 


—_—— Fr. 22 (lil)—Appeal against dismissal-—Eot- 
dence on which appellate authorwty can act. 

Since a right of appeal is clearly given in cases 
of dismissal of employee of Reserve Bank, there must 
be satisfactory evidence upon which an appellate 
-authority can act. Reserve BANK oF Inpiav, K. A, 
-EL1as Rang. 339 
Revislon—Lower Court misreading evidence and 

coming to wrong conclusion— Revision, tf competent. 

Where the lower Court has so clearly misread the 
evidence on the record and the judgment of the Town- 
ship Judge that he has come to an entirely erroneous 
conclusion of fact which is not justified by anything 
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Revislon—concld. 


which was before him, it acte illegally and its 
decision might ba revised by the High Court. 
DWARIKA v. BAaAGWATI Rang. 530 


Sale of Goods Act (HI of 1930), ss. 24, 27— 
Applicability of s. 24 where goods are delivered 
on Jangad to broker, purchaser, mercantile agent 
and agent—Property, tf pusses—Broker receiving 
goods jangad and admitting its recetpt only for 
purpose of showing them to purchasers and that 
he had no right io sell or otherwise deal with them 
—Broker, if mercantile agent. 


_ By the delivery of goods tothe broker even on 
jangad terms, no property can passto him under 
s 24, Sale of Gcods Act. 

Goods of jewellery may be delivered by the owner 
to the buyer, with the intention that he may inspect 
the same and ultimately purchase it. The goods 
in such cases are stated to be delivered for appro- 
val, 1. e., gangad. Section 24, Sale of Goods Act, 
covers that situation. Goods may be handed over 
to a mercantile agent also jangad meaning to be 
shown for approval to his customers. Under those 
circumstances, if the mercantile agent effects a 
sale, the title of the purchaser is protected under 
8. 27,.provided there is no want of good faith, 
The mercantile agent who receives goods on jangad 
acquires no property by reason of s. 21, because he 
is not a buyer. He has, therefore, no title to pass 
on the property by reason of s, 24. The third con- 
tingency is where the owner delivers goods to an 
agent (who is not 8 mercantile agent falling within 
the definition of that expression as given in the 
Sale of Goods Act) on terms arranged between the 
owner and the agent. Asone of the terms of deli- 
very, the goods may be given jangad, 4, e, for ap- 
proval by a prospective customer or to be shown 
for approval. To such a case neither s. 24 nor 
S. 27, Sale of Goods Act, applies, and the extent 
of the authority of the agent depends on the 
terms of his agency, and the provisions governing 
the relations of principal and agent as found in 
the Ocntract Act. It is clear thatin that casa aleo 
no property passes from the owner to the agent 
under s. 24, nor is asale by him protected under 
g. 27. l£ this authority enables him to sell the ' 
goods, the sale is authorized and binding on the 
owner. If the authority ig exceeded, the question 
will have to be considered in the light ofsg. 227 
and 228 Contract Act. 

The term jangad does not mean “ sale or return,” 
wherever the same is found. When the goods are 
entrusted jangad, it cannot be assumed that they 
are goods tobe sold on approval, rather than goods 
to be showm for approval. 

Plaintiffs, a firm dealing in diamoads, handed 
over todefendant who was a broker, some diamonds 
jangad, on terms signed by him by which he ad- 
mittel that he received the goods only for the pur- 
pose of showing them to intending purchasers ; 
that he had no authority whatsoever to sell, mort- 
gage or pledge the gcods; that the ownership of 
the goods remained all along in the plaintiffs and 
he had no right to orinterest in them; and that 
till the goods were returned ia the condition in 
which they were received or ifthey were not re- 
turned, he was liable and responsible for the 


same : 

Held, that the defendant was not mercantile agent 
within the meaning of s. 24, AMRITLAL Raicaanp . 
JHAVARI, FIRM yv. BHAGWANDAS FATEHOHAND Bom. 8 
Sale or mortgage, SER Deed 307 
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Second appeal—Court considering documents as 
pieces of evidnce involving no question of con- 
struction—Inference of fact, if can be challenged 
in second appeal, 

When the Oourt only considers various documents 
as mere pieces ofevidence involving no question of 
construction, its inference of fact isnot open to chal- 
lenge in second appeal. T. Rastu Narpu v, M. E. R. 


MALAK Nag.155 
Siander of title. Ses Tort 646 
Specific Rellef Act (| of 1877), 5. 45. SEE 


Bombay (City) Muncipal Act, 188°, s. 19 (4) 203 
———— 8, 45—Order under is discretionery—All 

conditions in Provisos must be fulfilled. 

The conditions laid down in provisos to s. 45, 
Specific Relief Act, are cumulative, so that all of 
them must be fulfilled before the order applied for is 
made. The order is discretionary. The Court's 
jurisdiction has no doubt to be exercised for the pro- 
tection of the rights cf the public; but it must. never- 
theless be exercised with caution, as the remedy is 
of a summary nature and coercive in its character, 
SEANKARLAL JADHAVJI JO8SBI v. MUNICIPAL CoMMIs- 
SIONER, BoMBAY Bom, 203 
—-—— 8. 54. Sege Limitation Act, 1908, Art. 120 

155 

Step-In-ald. Ser Limitation Act, 1908, Art, 182 
“239 
Succession Act (XXXIX of 1925), ss. 105, 173— 

Will~Payment of annuity to B putra poutradi 

krame—No charge on property—B predeceasing 

testator— Annuity, tf lapses— Words, tf give estate 

of inheritance to B. 

Generally speaking, the principle of law applic- 
able is that an annuity isa perpetual annuity only 
in those cases where it is a charge on a specific 
property, in which circumstances the law assumes 
that it is not annuity alone, but the property itself, 
that has been bequeathed. 

Certain annuity was payable to B putra poutradi 
krame, under the terms of a will. It was not 
eee re to any property. B predeceased the tes- 
ator : 

Held, that the words in the will putra goutradt 
krame, meant to his ‘sons, grandsons, etc., in due 
succession.’ Therefore, the words used by the tes- 
_ tator gave the estate of inheritance to B. The gift 

was not a gift to B and then to some other per- 
son. 

Held, also that the legacy lapsed under s. 105. 
Sagopa PRASAD Guosu v. DEBENDRA NATH Guose 

Pat. 172 
s. 214— Administrator, if a person claiming 
on succession to be entiiled to assets of deceased. 

If the holder of one ofthe documents enumerated 
in s. 214 is a personal representative, then he is a 
person claiming on succession to beentitled to the 
assets of the deceased. By virtue of s.211 of the 
Act, every administrator is legal representative of 
the deceased person for all purposes, except in rela- 
tion to property of the deceased which has passed 
by survivorship. Consequently he is a person 
claiming in succession to be entitled to the assets 
of the deceased. KissENLAL MALPANI v. TILAK CHANDRA 
Bora Cal. 121 

8, 214—Question whether person holding one 
of documents set forth in 6. 214 is heir of deceased 
or not. 

In a. 214, Succegsion Act, the word “ succession, “ 
is evidently inserted to except the case where the 
claim to be entitled to the effects of a deceased is 
based on survivorship; it can have nothing to do 
with the question whether the person claiming and 
holding one of the catalogue of documents set forth 
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Succession Act--contd. ° 
in 3.214 isan heir of the deceased or not. The 


status and qualifications of the persons so entitled 
are not to be found in an interpretation of the 
word ‘succession’ but in the other provisions of the 
Succession Act itself, or the other Acts referred to 
in s. 214. under which the grants are made. The 
purpose of s. 214 is merely to make clear that no 
debt to a deceased person can be recovered through 
Uourt except by a holder of one ofthe documents 
specified, the only exceptions being either where 
the claim is made on survivorship, or where it re- 
lates to rent, revenue or profits payable in respect 
of land used for agricultural purposes. KISSENLAL 
MALPANI v. TILAK OHANDBA BORA Cal, 121 
$. 302. Sze Civil Procedure Code, 1908, 

5. 24 39 
—_—— ss, 302, 303. Sze Succession Act, 1925, 
s. 317 (4) 39 
mmm S$, 317. Sge Civil Procedure Code, Bee 


s. 24 

ss, 317 (4), 302, 303~—Accounts—Power 
of Court to examine it—Deceased appointing A exe- 
cutor of his property and guardian of minor son 

—A as executor realizing large sum and paying 

into his own banking account—No proper accounts 

kept—Inventory of property not filed in Court— 

Explanations given found false—A held not having, 

completed functions as executor was still executor 

of estate—Burden of showing that he had done 
everything was on him. 

The Uourt which is seized of the proceedings 
under ss. 302 and 303, Succession Act, io relation 
to administration has every right to take cognizance 
of and scrutinize the accounts, filed under s. 317 
suo motu and particularly so where it has been 
moved byan application under ss. 301 and 302, in 
which it was essentially necessary for it to exa- 
mine the accounts in order to see whether the 
executor has so misconducted himself as to -make 
it necessary for him to be removed. ; 

The deceased made A the sole executor and also 
the guardian of his child. A realized as executor 





a large sum and merely paid this sum into 
his own banking accounts. Though he paid 
out certain sums on behalf of the minor, he kept 


no proper accounts of these sums and failed to 
submit the inventory of the estate within six 
months and the accounts of the estate within one 
year, as required bys. 317 of the Succession Act, 
but was merely converting the amount to hisown 
use and paying certain sums towards the. main- 
tenance ofthe minor to cover up his acts. The 
explanations given by him were found to be false : 

Held, that under s. 317 of the Act, an executor 
had statutory duties to perform as such and until 
he had performed them he had not divested him- 
self of the character of an executor, It was neces- 
sary for A in the circumstances of this case to 
satisfy the Court that he had, as executor, paid this 
money to himself as guardian of the property of 
the child. His act of paying the money into his 
own account could not be considered as equivalent 
to paying it over to the guardian and that not 
having completed his functions as executor, he was 
still executor of the estate, G. L. GULATI v. G. REEVES- 
Brown Lah, 39 
—— ss, 322, 323—Scope—Crown, if bound by 

ss. 322 and 323. . - 

The Orown 
of preference 
jects of debts of 
far as the Legislature has thought fit to 


enjoys œ prerogative right 
in payment to all its sub- 
equal degree, and except in 80 
interfere 
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this rule is of universal application. The Orown is 
not bound by a statute unless expressly mentioned 
or referred to by necessary implication. In 
Chap. VI, Succession Act, the Legislature has fur- 
nished a scheme for the administration of the estates 
of deceased persons, in which it nowhere makes 
any express reference to debts due to the Crown. 
Section 217 deals with the methods of administra- 
tion of assets and says that it shall becarried out 
im accordance with the provisions of Part IX “save 
as otherwise provided by this Act or by any other 
law for the time being in force." The scope of 
the Crown prerogative falls under the definition 
of “any other law for the time being in force." 
In this Part of the Succession Act there has been 
no reference at all to the Orown's prerogative and 
the necessary implication which follows is that the 
Legislature was careful to leave it alone. Hence 
the Orown is not bound by ss. 322 and 393. U Ba 
Tarv. ADMINISTRATOR-GENERAL, BURMA Rang. 684 
Surety—Surety bond agreeing to pay money with- 
drawn by decree-holder if defendants succeed in 
appeal—Only one defendant succeeding— Liability 
of surety—Deed— Construction—Surety bond, 

Surety bonds have to be construed with strict- 
ness. A surety can only be held to his bond if 
the condition of liability has been fulfilled. Where 
a surety bond agrees to pay the amount withdrawn 
by the decree-holder, if the defendants succeed in 
appeal, the surety is not liable if one defendant 
succeeds in appeal. OHAGANTI VEERRESALINGAM 9, 
MALLAMPALLI SUBBARAYUDU Mad. 316 
Tort—Damages—Wrongful attachment—Attachment 

bona fide—Injuria sine damnum, principle of, if 

applies—Slander of title—Special damage. 

In cases of injuria sine damnum, nominal damages 
are usually awarded. This principle has been held 
applicable to cases of trespass on immovable pro- 
perty when there has been unjustifiable intrusion on 
property in possession of another, Such trespass is 
actionable per se. But the rule cannot be extended to 
every case of attachment of property, irrespective of 
the circumstances, 

The principle has no application to a case where 
an attachment of some properties made bona fide and 
On sufficient grounds is withdrawn at the creditor's 
own request at a very early stage of the proceedings, 
without any interference with the possession of the 
person aggrieved by the attachment. In such a case 
even nominal damages cannot be awarded, 

Such an attachment is at best only a slander of 
title and special damage must be proved before 
damages are awarded to the person aggrieved by the 
attachment. SAIN Das v. Usacar SINGH Lah. 646 

Public nuisance—Private action cannot be 
maintained without proof of special damage, 

A private action cannot be maintained in respect 
of a public nuisance save by a person who suffers 
particular damage beyond what is suffered by him 
in common with all other persons affected by the 
nuisance, The plaintifs must prove an encroach- 
ment of a private right andthat would be consider- 
ed to be a particular damage. Where, however, the 
plaintif neither alleges nor proves any special 
damage he has no right to maintain the suit. 
KANHAI LAL v. BHOBEY LAL l All. 104 
Transfer of Property Act (IV of 1882). Bzg 

O. P. Tenancy Act, 1920, ss. 12, 13, 14 731FB 
—— Applicability of Act to Punjab of technical 

provisions. 

The T. P. Act is not in force in the Punjab and its 
technical provisions, like the one enacted in 
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s. 114-A, do not apply to this province, MOHAMMAÐ 
HUSSAIN v. SEORETARY OF STATE Lah. 45 
S. 6 e) Ses Civil Procedure Code, 1908, 

g. 146 632 

s. 8. Sere Promissory Note 327 
s. 41—"“ Reasonable care and caution” is 
question of fact. 

The question whether a transferee has exercised 
due caution within the meaning of s. 41, T. P. Act, 
is 8 question of fact. BANSIDHAR Sera v. Gorr LAL 
SETH Pat. 793 
- s. 52—Lis pendens —Suit by son for parti- 

tion, against father presented in wrong Court — 

During pendency in wrong Court property mort- 

gaged by father—Plaint presented to proper Court 

two months after its return—Suit held, not instituted 
before mortgage and a. 52 did not apply. 

A minor son instituted a suit for partition against 
his father and mother on February 28,1930 in a 
wrong Oourt. It was returned by the Court on 
October 4, 1930, for presentation inthe proper Court, 
and it wasso presented some time in 1-3], During 
the pendency of suit in wrong Court the father mort- 
gaged certain property. Later the Court decided 
that it was for the benefit of the minor that there 
should be a partition and passed a preliminary decree 
for partition : . 

Held, that the suit could not be instituted in the 
former Court by presentation of a plaint in the latter 
Court. There was a gap oftwo months in which 
there was no plaint before any Oourt. The suit 
therefore that culminated in a decree for partition 
must be deemed to have been instituted some time in 
1931. Asthe property was mortgaged during 
pendency of suit in wrong Court, s. 52, T. P. Act, did 
not apply. NATHUSINGH v. ANANDRAO Nag. 688 
S. 59—Unregistered and oral mortgage for 

more than Rs. 100—Suit for redemption, if main- 

tainable— Proper suit, indicated. 

Where a mortgage for more than one hundered 
rupees is not registered but is oral and a suit is 
for its redemption, the suit cannot succeed by reason 
of s. 59, T. P. Act. The suit ought to be for re- 
covery of possession directed against the defendant 
as though he were a trespasser or some one who was 
not entitled to occupy in law. Mauna Lu Pe v. 











MAUNG San Mya l Rang. 69 
——— 5. 61—Consolidation, doctrine of—When 
applies. ae 
The doctrine of consolidation can only apply 


where a mortgagee holds (say) a mortgage on prop- 
erty A and also a separate mortgage on property 
B belonging to the same mortgagor. In such a 
case after the expiry ofthe legal right of redemp- 
tion, the mortgagor in cases where the right of con- 
solidation is still applicable is only allowed to 
exercise his equitable right of redemption of the 
one property on the terms of redeeming the other, 
In the case, however, of a mortgagee holding a 
first mortgage on property A and also a second 
mortgage on the same property, the mortgagor can- 
not on payment off of the first mortgage redeem 
the property, that is to say, claim a reconveyance 
and delivery up of the title deeds, and go forth, 
unless he repays what is due on the second mort- 
gage. But this isnot because ofthe doctrine of 
congolidation but by reason of the fact that he hag 
a second mortgage on the property. JANAKI Nata 
Royo. PRAMATHA Nats MALIA P.C1 
S. 64-A—Holder of two mortgages over same 
property-~Morigage in suit executed in 1921— 
Whether must sue on both mortgages together, 
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The holder cf two independent mortgages over 
the same property is not bound to disclose his second 
mortgage at thetimeof suing on his first mortgage 
so that his failure in that respect does not debar 
him from bringing a subsequent suit to enforce the 
second mortgage. Where the mortgage in suit was 
executed in 1974, s. 67-A of theT. P. Act, has noap- 
plication and the plaintiff is not bound to sne on both 
the mortgages. together. Lasa DIN v. MOHAMMAD 
ABDUL SPAKOCR Oudh 540 

s. 64-A—Whether retrospecttre—Mortgage 
executed in 1924—Seciton, if applies. 

Section 67-A has no retrospective effect and 
does not affect the terms or incidents of any transfer 
of property made or effected before April 1, 1930, 
and any right, title, obligation or liability already 
acquired, accrued or incurred before such date. Lasa 
Din v. MOHAMMAD ABDUL SHAKOOR Oudh 540 
S. 82, scope. | 

Section 82, T. P. Act, provides for contribution 
inter se by the mortgagors. JNANENDRA Nato Roy 
v. Sasa MUKHI DEBYA Cal. 833 

s. 91. Sze Bombay Khoti Settlement, Act, 

1880, 5. 6 643 
——— 5, 92—S. 92, whether retrospective. 

Quaere,—-Whether s. 92, T. P. Act, inserted by 
the Amending Act XX of 1929. has a retrospective 
effect ? JANAKI Nats Roy v. PRAMATHA Nata MALIA 

PC1 
——— 5, 92— Subrogation—Essentials of —S. 92, 

Para. 3, applicability. 

A person who claims to be subrogated to the 
rights of a mortgagee must pay the entire amount 





p 


of the incumbrance in question. Payment of a 
portion only of the iacumbrance is not suflicient. 
Such.a qualification of the right of subrogation 


applies whether the right be claimed under the etatute 
or under the pre-existing law. JANAKI Nata Roy , 
PrawatHa Nata MALIA PCc1 
———-- 8, 105. Sre Transfer of Property Act, 1882, 
s. 107 h 426 
s. 105—“Lease"—Rent deed by transferee 
reciting that he has taken premises from transferor 
and agreeing to pay certain rent for cerlain period, 
whether lease. 

From the definition of lease’ in s. 105, T. P. Act, 
it is clear that the essential feature of a lease is that it 
is a transfer of a right to enjoy immovable property. 
It would therefore follow that the transfer can only be 
made by the perscn who owns the interest to be 
transferred. A rent deed which is executed by the 
transferee and not the transferor of the interest to be 
conveyed by the lease and reciting that the transferee 
had taken the premises from the transferor and the 
transferee merely agreesby the terms of the deedto 
pay a certain rent for a certain period, cannot be 
considered tobe a ‘lease’ within the definition. . Con- 
sequently, asa rent deed for less than a year, it 
would not require registration under the Registration 
Act. Bo though unregistered, it would be admissible 
in evidence. Tas DIN v. ABDUL RAHIM Lah. 426 
———— 8, 105— Lease silent as to duration, if comes 

under s. 105. 

A leage which is silent as to duration of its term 
would not be a lease within the meaning of s. 105, 
T. P. Act. ANWARALI BEPARI v. JAMINI LAL Roy CHOU- 
DHURY Cal. 625 

s. 106— Creation of tenancy after Transfer 
of Property Act—Lessee entering into possession on 
oral agreement and paying rent~Tenancy not for 
agricultural or manufacturing purpose—Whether 
lease from month to month—If heritable. 
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Where a tenancy is created after the T. P. Act, 
and thelessees have entered into possession on the 
basis of an oral agreement andare continuing in 
possession on payment of rent to the lessors and the 
purpose of the‘tenancy is neither agricultural nor 
manufacturing, it must be taken to be a lease from : 
month to month under s 106, T. P. Act. Such a lease is 
not extinguished by the death of the lessee and must’: 
devolve on his heirs like any other interest in immov- 
able property. ANWARALI BEPARI V. JAMINI LAL Roy 
Ou AUDHURY Cal. 625: 
————-s. 107—S. 107, tf governed by definition of 
lease given in Registration Act or one given in 

3.105, Transfer of Property Act (IV of 1882). 

The expression ‘supplemental to the Registration: 
Act’ in s. 4, T. P. Act, cannot be intended tomean 
that the sections mentioned init are to be taken as a 
part of the Registration Act. They must be governed 
by the definitions in the T, P. Act, and not by defini- 
tions in the Registration Act. Section 107, T. P. Act, 
is not, therefore, governed by the definition of the: 
term “leese” given in the Registration Act, but by 
the one given in s. 105, T. P. Act. Tas Din v. 
ABDUL RAHIM Lah, 426 
—— $, 114-A—S. 114-4, whether retrospective. 

The provisions of s, 114-A have no retrospective 
effect and cannot govern suits which had been 
instituted long before its enactment. MOHAMMAD 
Hussain y. SEORETARY OF STATE Lah. 45 
Trust—Administration—Testator making provision 

for relatives—Large sums set apart for charit- 
able purposes—After some years relatives making 
application for charitable benefactions—Interested 
persons appearing tn Court for guiding trustee to 
administer trust properties—Proper course for 
trustee to be followed—Duty and powers of Court 
in such matters, < 

The deceased left 3 will which, after various 
benefactionsto his family and others, left a certain 
gum to be set apart out of the residue for works of 
merit and charitable purposes, and the sum thus set 
apart was to be, appropriated by his executors to 
such charity or charities as they might think fit and 
proper. The deceased made, ample provision for his 
surviving relatives and there was nothing in the will 
that his descendants other than those provided for 
were to be provided for out of the funds set apart 
for works of merit or charitable purpose? an against 
other persons who might have a reasonable claim. 
But after a lapse of some years, some of the relations 
of the testator made applications for charitable bene- 
factions from the trustees : 

Held, that the natural and proper course for the 
trustees was that in considering these applications 
they should have regard to what presumably had 
been the desire of the testator that his own descendants 
should not fall into want. The trustees were left to 
administer a wagf and though some of those who made 
application to them were persons who had a claim 
just as goodin law, but no better than that of any 
other member of the general public who was qualified 
to make aclaim, yet from the point of view of good 
stewardship, the trustees would naturally have a 
sympathetic ear to cases of that character and might ' 
well decide that they should fall within a class 
which would have their special attention is deciding 
how benefaction should be made. If in order to 
avoid disputes, numbers of interested parties came 
before the Oourts so that the trustees should obtain 
direction and guidance as to whatin the circum- 
stances was the best course for them to pursue; in 
giving that direction and guidance, the Oourts, of 
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course, could not in any way go behind the testator’s 
will, nor direct that the trustees should follow any 
hard and fast rule in deciding within their discretion 
who should be the immediate objects and beneficiaries 
from time to time of the wagf created, but what the 
Court would do wasto give general directions to 
ensure, sofaras possible, that the trust fund was 
administered properly. AMEENA BEB BEE v. MARIAM 
Bre BEE Rang. 188 
Trusts Act (il of 1882). s. 90. Sss Madras 
Agriculturists’ Relief Act, 1938, ss. 4, cl. (f), 9 214 
U. P. Agriculturlsts’ Rellef Act (XXVII of 1934). 
Ser U. P. Encumbered Estates Act, 1934, s. 14 (9 (c) 
85 


ss, -3, 33—Decree under s. 33—Instalments 
unders. 3, if can be granted—Civil Procedure Code 

(Act V of 1908), 0. XX,r. 11 (1). 

A decree passed in favcurof the defendant toa 
suit for accounts under s 33 of the Agri. Relief 
Act can be made payable by instalments under 
s. 3 of the Act. Even if it be granted thats. 3 of 
the Agri. Relief Act, is not applicable to the decree 
in question, instalments can be granted under the 
ordinary law as contained in O. XX, r. H (|), 
Civil P. O., and the fact that the plaintiff is an 
agriculturist isa sufficient reason to proceed under 
this provision of the law. TRIBHUWAN BABADUR SINGH 
v. BANI Nata Oudh 663 
8.30. Sze U. P. Encumbered Estates Act, 

1334, 5. 7 (b) 885 
- -=—~ 8, 30—Held, that decree could noi te said 

to be satisfied. 

After the paseing of the decree, proceedings were 
takon underthe U. P. Reg. of Sales Act, and under 
8. 4 an option was given to the decree-holder to take 
some agriculturailand and the decree-holder exercised 
the option mentioned in cl. (a) of s. 4. The Assistant 
Commissioner passed an order for the transfer of 
certain land to the decree-holder. Thereafter a 
regular sale deed was executed by the Collector 
under r. 8 (a) of the rules framed by the Local Govt, 
in accordance with s. 11 and formal possession was 
delivered to decree-holder under r, 8 (b), The matter 
was however taken tothe Boardof Revenue which 
set aside the execution of sale-deed and the delivery 

>of possession but allowed the order of the Assistant 
Commissioner to stand : 

Held, that under the circumstances it was im- 
possible to hold that the decree had been satis- 
fied. RANBIR PRASAD v. NAEOBARAN Sincu All. 885 
——-_— 5, 33. Ber U.P. Agriculturists Relief Act, 

1934, s: 3 663 

——-— S$, 33—Decree under s3. 33— Appeal under 

8. 96, Civil Procedure Code (Act V of 1908)—Main- 

tainability. : 

Suite under the U. P. Agri. Relief Act are tried by 
the ordinary Civil Courts and unless there is a specific 
provision in any part ofthe Act with regard to 
appesls, the question must be governed by the 
ordinary law us contained in the Civil P.O. in the 
case of a euit under s, 33 of the Agri. Relief Act, an 
appeal would lie under s. 96 of the Civil P. O , against 
a decree passed in the suit, to the District Judge. 
TRIBRUWAN BAHADUR SINGH v. Bars Nata Oudhk 663 
U.P. Encumbered Estates Act (XXV of 1934), 

ss. 2 (a), 9 (5) (a>) 4—-Mortgage liability, whether 

liability for unliquidated damages. 

It is not correct to describe a liability under a 
mortgage as a liability for unliquidated damages, 
within the meaning of s. 2 (a) ofthe U. P, Encum- 
bered Estates Act, S. Iene Hasan v., Bars Nata 
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s.4—Application under s. 4—Property which 
applicant has inherited and debts due from that 
property, if can be omitted. 

It isnot open to a landlord to escape from the 
effect of the laws of inheritance in view of the pro- 
visions of the U. P. Encumbered Estates Act where 
an application is made under s.4 as distinct from 
s. 49 of the Act, which is confined to the liquida- 
tion of inherited debts only. The Special Judge ig 
bound to take into consideration all debts due from 
the applicant or from the immovable properties 
owned by him. It is not open to a landlord to 
omit from his application the property: which he 
hed inherited from another person and also the 
debt due from that property. SHATRANJE JIv. DEPUTY 
COMMISSIONER, KHERI, MANAGER, Court or Warps, 
Mauyzwa ESTETE Oudh 398 
—— 8, 4—Impleading of persons not applying 

under 3. 4—Judge, if should hear their objections 

against this. 

Before impleading the parties who have not 
applied under s. 4, it is not the duty of the Special 
Judge to hear thair objections to being so implead- 
ed. The finding which he is to record is a finding as 
to the amount due from party and not merely a finding 
as to whether he should or should not be impleaded. 
8. Isene Hasan v., Bars Nata Oudh 551 
: $. 7. Ses Oivil Procedure Code, 1908, 

0. XLIV,r. 1 789 
8. 7 (1) (@)—Proceedings in respect of execu- 

tion of rent decree agatnst applicant landlord, if 

must be stayed. 

From the use of the word “landlord” in cl. (a) of 
s. 7 (1), U. P. Encumbered Estates Act, it cannot be 
argued that only those proceedings which relate to 
any debt owing by the applicant unders 4 as land- 
lord are to be stayed and not those which relate to any 
debt which he is liable for as a tenant. ‘Private 
debt?" under s. 2 (b) means any debt other than a 
public debt so that the decree for rent obtained 
against .the applicant landlord isa private debt to 
which the applicant landlord is subject, This being 
go, all proceedings in respect of thedecree for rent 
against the applicant landlord must be stayed under 








's. 7 (1) (a), and the executing Oourt has no jurisdic. 


tion to proceed with the sale of the property and 
anything done by 2 Court without jurisdiction is null 
and void, B. OHANDRAJ BAHADUR v. BABA DIN 
a Oudh 167 
——_—— $, 7 (b)—Application by landlord under 
8. 30, U. P. Agriculturists’ Relief Act, if competent, 
One of the modes of construction relating to a 
statute is to examine the intent of the Legislature, 
The intention of the Legislature in enacting U, P, 
Encum. Estates Act was not to putthelandlord under 
a disability but to provide for the relief of his encum- 
bered estate, The proceedings, attachments, processes 
and suits mentioned in cls. (a) and (b) of s. 7, Encum., 
Estates Act, are proceedings, attachments, processes 
and suits against the landlord in respect of debts and 
the landlord himself is not necessarily under any 
disability for taking proceedings which he may be 
entitled to take under the law for the protection of hig 
interest, An application by a landlord under s, 30, 
U. P, Agri. Relief Act, ig therefore, maintain- 
able. RAMBIR ProsaD v. SHEOBARAN BINGU All, 885 
asi s. 9. Sere Court Fees Act, 18/0,8.17 144 
ss. 9,11, 95) (a)—Application under s. 9 
— Publication of notices under as. 9 and ll—0Other 
persons subsequently joined as jotnt-debtors under 
s. 9 (5) (a)—Re-publication of notices under ss, 9 
and 11, if should be ordered, 
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A person filed an application under s. 4 of the 
U. P. Encum. Estates Act and notices under es. 9 
and 1l were duly published. Subsequently the 
applicant applied that another person and his son 
may be made parties as joint-debtors under s. 9 
(5) (a) of the Act. Thereupon the Judge passed 
an order that they may be made parties but 
ordered that publication would take place again 
under ss. 9 and 11: 

Held, that the order for re-publication of notices 
under ss. 9 and 1l was wholly unjustified. Monam- 
MAD AZIZUR RAHMAN v. PREM PIARI Oudh 680 
S. 9 (5) (c)—Joint-debtors’— Claim on pro- 

note and mortgage claim— Distinction. 

“Joint-debtors” within the meaning of s. 9 (5) (a) of 
the Act does not necessarily mean persons who have 
jointly incurred a liability, à. e, who are joint 
borrowers, 

There is no distinction so far as s. 9 (5)(a) of the 
Encumbered Estates Act is concerned, to be drawn 
between a claim based on a pro-note and a mort- 
gage debt. The plain intention of the section is that all 
the joint debtors are to be impleaded in the hearing 
of the case. S. IBNE Hasan v. Baty Nats Oudh 551 
— 5. 10 (4)—Appeal by claimant against order 

of Special Judge—Other creditors, if necessary 

parties. 

Where a claimant whose claim has been rejected by 
the Special Judge files an appeal from such order, the 
other creditors are not necessary parties to the ap- 
peal. Rama PRASAD v. RAMESAWAR Lat All. 123 
—-—— 8. 10 (4)—Claim rejected by Special Judge 

allowed by Appellate Court—Priority of claim, if 

can be determined. 

There is no provision in the U. P. Encum. Estates 
Act, directing the Appellate Court to determine the 
priority of a claim which is rejected by the Special 
Judge, but decreed in appeal, Rama PRASAD v. RAMESH- 
WAR LAL All. 123 

8.10, cl. (4)—Document in support of 
claim filed subsequent to written statement — Dis- 
cretion under 8.10, cl. (4) of refusing to receive it 
in evidence not exercised by Special Judge, then 

— liffect—Appellate Court, tf has same discre- 

tion —Irregulartty committed by Appellate Court 

whether ground for interference in revision. 

The power given to the Special Judge under s. 10, 
cl. (2), U. P. Encum. Estates Act, to refuse to receive 
a document not filed by a claimant along with his 
written statement in evidence is discretionary and not 
mandatory. 

Where a document supporting the claim is not filed 
by.the claimant along with his written statement but 
is filed subsequently and the Special Judge does not 
exercise his discretion to refuse to receive it in evi- 
dence as contemplated by cl. (4)0fs. 10 at that stage, 
it is not open to the Special Judge to refuse to take it 
into account when deciding the case. The Appellate 
Oourt has thesame discretion under cl. (4)ofs. 10 
which the Special Judge has, and seeing that the 
latter has not exercised his discretion, to refuse to 
receive the document in evidengs, it is open to the 
-Appellate Court to admit it in evidence and to rely 
upon it. In any case even if it is assumed that there 
was some irregularity committed by the Appellate 
Court in relying upon the document asa piece of evi- 
dence, it is not material enough to justify interference 
in revision, RAMA Prasap v, RAMESAWAR LAL 








All 123 
——— 8.11. Sz U. P. Encumbered Estates Act, 
1934, s. 9 680 
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—Decree under a. 14---Conditions or limitation 
that money ĉa to be realized from certain property, 
af can be added. 

Under s. 14 in the matter of determining the 
amount due, the Special Judge is vested with the 
same powers and has to follow the same principles 
which an ordinary Court has when a suit would 
have been maintained but for the provisions of the 
U. P. Encumbered Estates Act, and further the 
only jurisdiction of the Special Judge isto pass a 
simple money decree for the amount determined by 
him. He has, while passing a decree unders. 14, 
no jurisdiction to put any conditions or limitations 
upon how or from which property that money is 
to be realised. He cannot in passing a -decree for 
the amount due puta condition that the actual 
liability of the landlord will be limited to the extent 
of the transfer value of the mortgaged property 
which might be fixed by the Collector. SHATRANIR 
JI v. Deputy COMMISSIONER, KHERI, MANAGER, Oourt 
oF Warps, MAHEWA HstTats Dudh 398 
—— 8, 14 (4) (c)—S. 14(4) (c), whether prohibits 

landlord from taking independent proceedings 

under U. P. Agriculturists’ Relief Act, 

The provision ins, 14(4) .c), U. P. Encum, Estates 
Act, is forthe Specjal Judge and means that the 
Special Judge will not, while disposing of a matter 
underthe Encum. Estates Act, apply the provisions 
of the Agri. Relief Act, and this does not prohibit the 
agriculturisi landlord himself from taking indepen- 
dent proceedings under the Agri, Relief Act. RANBIR 
PROSAD v. SHBOBARAN SINGH _: All. 885 
——~—- 8.14 (7)—Interest—Powers under s. 14 (7). 

Under cl. (7) of s. 14 the Special Judge has dis- 
cretion to allow future interest ata rate not greater 
than the maximum rate, SHATRANJE JI ð, DEPUTY 
OoMMISSIONBR, KHBRI, MANAGER, Couast oF Warps, 
MAHEWA ESTATE Oudh 398 
U.P. Municipalities Act (II of 1916), s. 148 (2)— 

Offence under—Prosecution, if must establish bad 

mottve or dishonest intention. 

Any person who fails to give notice of completion 
of construction or enlargement of a building within 
the period fixed by s. 148 (1) of the U.P. Munici- 
palities Act renders himself liable to the penalty 
prescribed in s, 143(2 of the Act irrespective of his. 
motive, knowledge or intention. In order to estab- 
lish an offence under s. 148 (2), it is not necessary at 
all for the prosecution to establish some bad motive 
or guilty knowledge or dishonest intention on the part 
of the accused person. EXECUTIVE OFFICEs, MUNICIPAL 
BoARD, GHAZIABAD y. HARSARAN Das Ali. 261 

8. 245. See U. P. Municipalities Act, 

1916, 5. 321 99 
—— 8. 298—Bye-laws under—Bye-law regard- 

ing storing of ‘wood’ framed by Roorkee Municipal 
Board—Timber sawn into logs and planks, if includ- 
ed. 

The word “ wood “ is undoubtedly a generic term 
which includes timber, aud the same word used in 
the bye-law framed by Roorkee Municipal Board 
under s, 298, U. P. Municipalities Act, cannot be 
held to be confined to only one variety of it, name- 
ly fire-wood or wood used as fuel. All wood may 
not be timber, but all timber is certainly wood. 

The mere fact that wood is prepared into logs or 
planks by sawing and plaining for the convenience 
of transport and for being used as building material 
affords no sufficient justification for holding that 
the wood has reached a stage in its development 
at which it has acquireda distinctive name of its 
own so that it canno longer be properly described 


. 
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as timber. A stack of fire-wood is in no sense more 
dangerously inflammable material than a stack of 
. timber which consists” only of wooden logs and 
planks. Thera is consequently no ground for hold- 
ing that in framing the bye-law the Board did not 
intend to include such timber within the purview 
of wood, DAULAT SINGA v. EMPEROR All, 283 
ss. 321, 245—Suit for injunction on ground 

of personal nuisance to plaintiff caused by defend- 
ant's mill—No suggestion that other members of 
public were affected by nuisance—Suit held not 

barred by s. 321, 

When the Municipal Board grants sanction and 
imposes conditions under s. 245, U. P, Municipalities 
Act, what it has to consider is the interests of the 
public ; it is not concerned with the rights or interests 
of individuals as such. 

The plaintiff prayed for an injunction on the ground 
that the working of the defendant's flour mill was 
causing & nuisance to him personally as an individual 
living next door to the defendant. There was no 
suggestion in the plaint that any other members of 
the public, apart from the plaintiff, were in any way 
NE adversely affected by the working of the flour 
mill : 

Held, that the suit was not barred under s. 321, 
U. P. Municipalities Act. Morn-Up-Din ~v. ABDUS 


SAMAD All. 99 
Wagering Contract, essentials. See Contract Act, 

1872, s. 30 511 
WIII. See Succession Act, 1925,8. 105 172 


——— Oral—Proof of—0nus. 

The onus of establishing an oral will is always 
a very heavy one and it must be proved with utmost 
precision and with every circumstance of time and 
place. SHRI MADAN MOoSHANJI v. Kisuna Kuar Ali, 648 
Testamentary capacity—-Unsoundness of 

mind— Tests of—Mere eccentricity or caprice— 

Desire to keep property in family— Mental delusion 

not operating tn testator's mind while disposing 

property, whether suficient to deprive him of testa- 
mentary capacity—Testator held did not labour 
under any mental delusion. 

The test of a person being of unsound mind ina 
legal sense is the existence of delusion or a belief 
in facts which an ordinary person would not credit 
or a belief which one cannot understand how any 
person in his senses could hold. Wherever a 
patient once conceives something extravagant to 
exist which has no existence whatever butin his 
own heated imagination and wherever atthe same 
time having once so conceived, he is incapable of 
being or at least.of being permanently reasoned 
out of that conception, such a patient is said to 
be under a delusion in a peculiar half technical 
sense ofthe term and the absence or presence of 
delusion so understood forms, the true and only 
test or criterion of absent or present insanity. 

Mere cecentricity or caprice, however, is not 
enough to constitute mental unsoundness unless it 
is associated with some sort of delusion. 

Quaere.— Whether the existence of a mental delusion 
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if it doesnot operate in the mind of the testator with 
regard to the particular testamentary disposition 
would be sufficient to deprive him of his testamentary 
capacity. 

There is nothing unnatural or unreasonable in 
a Hindu desiring that his property should remain 
in his own paternal family. 

Held, on facts that the conduct of the testator 


who had an aversion to females and lived in 
complete seclusion from female relations, with re- 
gard to his mother, unusual though it was, could 


not be ascribed to any insane delusion that he 
harboured in his mind and that the evidence did 
not justify the conclusion that he was under a 
delusion in the matter of disposition of his proper- 
ty and gave away his property under an impression 
which was irrational or insane. SURADHANI DEBYA 9. 
RAJA JAGAT KISHORE AOHARYA Cal. 33 
WORDS AND PHRASES :— 
“ Appeal dismissed with costs,” meaning of. 

“ Appeal dismissed with costs” is the ordinary 
expression which the Judge uses, when he means 
that the appellant having failed in the appeal, hasto 
pay costs of the respondent. Yapay VISHVANATA 
GANDRE V. BAOHOO ABRAHAM DAVID AWASKAR Bom. 105 

“Jangad, meaning of. SER Sale of Goods 

Act, 1930, s. 24 
——— Word “upto,” whether includes last day, 

The word ‘upto’ may include the last dayor may 
not, and if it is in consonance with justice to interpret 
it in one of the ways permissible, there can be no 
complaint on the other side. 

(In this particular case the last day was exclud- 
ed.) MUSHARAF Hussain v. MUNAWAR ALI Kuan 

Lah, 881 

Workmen's Compensation Act (VIII of 1923), 

ss. 3, 2 (1) \d)—Compensatton, object of—Death 

of wife—Husband claiming compensation—State of 
dependency ~Pooling of earnings of both, 

The purpose of the Workmen's Compensation 
Act in awarding compensation is not to give 
solatium to a relative of a person who is an em- 
ployee and has been fatally injured, but something 
to replace the actual loss which he or she hag 
suffered. The question of dependency is a question 
of fact which must be decided in relation to the 
particular circumstances of each given case, 

In an application for compensation for the death 
of his wife on the ground that she met her death 
in the course of her employment, the applicant did 
not setout any grounds for showing that he was in 
fact dependent on his wife. He merely said before 
the Commissioner that he and his wife used to 
pool their earnings which went into the common pot, 
Besides this there was nothing to suggest that he 
had suffered at all any pecuniary loss on account of 
the wife's death ; 

Held, that the evidence given before the Commis- 
sioner on the question of dependency was by no 
means sufficient to establish a condition of depen- 
encyas a fact. DAMJEB v. Mauna Hia Bern Rang. 93 
Wrongful attachment. SEE Tort 646 
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FOR THE DURATION OF THE WAR. 


Now that we are at war, no doubt many 
contracts will be -entered into “for the 
duration of the war.” In one sense of the 
term, the state of war is easily determined. 
It has been the habit of civilized nations 
to declare war by a formal declaration, the 
promulgation of which can readily be prove 
ed. This custom is still followed by Great 
Britain and France, No doubt other 
countries may be found which would follow 
it, but “nobody would have the temerity 
to suggest in these days that war cannot 
exist without a declaration of war. Similar- 
ly, the. recent events in the world have 
introduced new methods and a new 
technique”: per Sir Wilfrid Greene, M. R., 
in Kawasaki Kisen Kabushiki Kaisha of 
Kobe v. Bantham Steamship Co. (1939, 2 
K. B. 544). 


Stats cr WAR 


No uniformity isto be found in the dee 
finitions of the state of “war” in the various 
text-books on International Law, nor is any 
authoritative definition to be found in any 
decided case. The Kawasaki case (supra) 
is of considerable interest, because it 
throws light upon the method of approach 
of the Ocurts to this problem, and brings 
out the distinction between cases in which 
the question is whether Englund is official- 
ly at war, and those in which it has to be 
determined whether other countries are at 
war within the meaning of a document, 
commercial or otherwise. 

Little difficulty is likely to be experience 
ed in determining whether this country 
has commenced to be at war, but the same 
cannot be said of Japan or Germany, 


CoMMENOEMENT oF WAR 


In the Kawasaki case the question was 
whether war had broken out “ involving 
Japan.” If so, the charterers were entitled 
fo cancel the charterparty. At the material 
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date:— 

(1) The Government of this country were 
not “prepared to say that in their view a 
state of war existed,” 

(2) 1,50,000 men, supported by the 
Japanese fleet and astrong air arm were 
engaged with Chinese forces of over one 
and a half million men, fighting having 
Jasted over three weeks and casualties 
having involved many thousands of Chinese 
and Japanese. 

(3) Nevertheless, no declaration of war 

had been made by Japan or Ohina, nor 
had diplomatic relations been severed 
between th.se countries, 
- (4) The Japanese Foreign Minister 
had stated that there was no State of war, 
but only a “major conflict.” Such a con= 
catenation of c!rcumstances is possibly un- 
paralleled in history. It was contended on 
behalf of the owners that the question 
whether these countries were at war could 
only be proved by the certificate of the 
Foreign Office, and that the term “war” 
must have a technical meaning. But if 
that view were correct, it will be seen that 
a conflict amounting in truth and in fact 
to a war between two countries might be 
held by the Courts to be no war, although 
the contingency which had been contemplate 
ed by the parties had obviously occurred. 
A “legal” state of war may not have 
existed, but many propositions may be true 
in fact, but not in law. War may exist 
de facto but not de jure, or (as it would 
seem in England at present) de jure, but not 
de facto. 


MATTER or DEGREE 


- It cannot be denied that the matter ig 
one of degree. As is said in Salmond’s 
Jurisprudence, “‘Rioting would not be 
termed civil war, although the differeace 
between them is merely one of degree. 
Nor would the punitive expedition of an 


+ 
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armed ‘cruiser against a village in the 
South- Sea Islands be dignified with the 
name of war, though it differs only in 
degree from the blcckade or bombardment 
of the ports of a civilised state.” 

Both Goddard, J., and the Curt of Appeal 
rejected the view that “war” had a precise 
technical meaning when used in a come 
mercisl document, and held that a state 
of war existed at tke material date between 
Japan andChina. Goddard, J., following 
Mathew, J., in Driefontein Consolidated 
Gold Mines, Ltd. v. Janson (1900, 2 Q. B. 
399), approved the following passage :— 
“When differences Tetween States reach a 
point at which both parties rescrt tc force, 
or one of them dces acts of violence, which 
the other chooses to lock upon as a breach 
of the peace, the relation of war is set up, 
in which the ccmbatants may use regulated 
violence against each otker, until one of 
them has Teen brought to accept such 
terms as his enemy is willing to grant” 
Hall's International Law, 61h edn., p. 60). 


DEOLARATIONS oF WAR 


There is no lack of precedent tor the 
commencement of war without a previous 
declaration or ultimatum. There is much 
conflict in the writings of the early inter- 
national jurists concerning the necessity of 
a declaration of war, Grotius Bk, I, Oh. III, 
sec, 4; Sir William Scott, Adm. Rep. 247; 
Bynkershoek, Quaest J. Pub, I, Ob. ii. Kent 
_in his work on International Law (1866 
edition), at p. 189, says: “Since the time 
of Bynkershoek, it has become settled by 
the practice of Europe that war may law- 
fully exist by adeclaration which is uni- 
lateral only, or without a declaration on 
either side. It may begin with mutual 
hostilities ... And, indeed, in the war of 
1756, though asolemn and formal declara- 
tion of war, in the ancient style, was made 
in June, 1756, vigorous hostilities had 
been carried on between England and 
France for a year preceding.” 

In Janson v. Driefontein, etc., Mines, 
Lid, (1602, A. O, 484) the interesting ques- 
tion which arose was whether a South 
African company could recover under a 
marine insurance policy. A cargo of gold 
_ was, in fact, seized by the South African 
Republic nine .days kefore war cfficially 
broke ovt between Great Britain and that 
Republic. If a state of war had existed at 
the date of seizure, then the Scuth African 
company was an alien enemy and could not 
recover under tke policy. His Majesty's 
Becretary of State had certified that war 
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broke ont nine days after the seisure 
Romer, L. J., said, “l think that the inten- 
tion of a foreign Government at any given 
time ought to be treated by these Courts for 
such a purpose as that which I am now 
considering as conclusively determined by 
the way in which our Government chooses 
or has chosen to deal with that foreign 
Government, and that where our Govera= 
ment has not treated the foreign Govern- 
ment as being hostile at a particular time, 
our Courts ought not to try and ascertain 
what was then inthe minds of the King, 
President, or respoxrsible Ministers or 
authorities of the foreign Government.” 
Accordingly the Company were entitled to 
recover under the policy. 


AN OFFICIAL STATEMENT 


R had been recognised in The Teutonia 
(1872, L. R. 4, P. O. 171) that a state of war 
may exist de facto between two other 
countries without a formal declaration of 
war by their Governments, According to. 
well-settled authority, it is a matter for 
our Guvernment to decide in what relation 


this country stands towards any other — 


country, and the Courts nave no alternative 
but. to accept the statement of the Govern- 
ment in;relation to that question; . The 


Pelican (1809, .Edwards,. App. D). .,The - 


reason for this is that “the Sovereign alone 
has the power of declaring war and peace”: 
The Hoop .:1799, 1 Oh. Rob. 196, per Lord 
Stowell). Is is unlikely that Great Britain 
would embark upon hostilities against 
another country without first declaring war 


or delivering “an ultimatum with a condis. 


tional declaration of war,” in accordance 
with Art. 1 of the Hague Convention- of 
1907. It is, however, conceivable that over- 
whelmining and immediate necessity might 
render impracticable such a declaration or 
ultimatum 

But howsoever the war may commence, 
it seems clear that our Courts must regard 
as binding the certificate of the Secretary 
of State, representing His Majesty, as to 
the oficial date of commencement of the 
war. It is not, however, intended to sug- 
gest that the official date of commencement 


of war must necessarily be taken as the. 


date of commencement of hostilities or of 
war for the purpose of all documents and 
in every context. It is conceivable that the 
general tenor of a document or specific 


provisions which it contains may show that 


the parties had not in mind an Official, but 
a de facto, state of war, In that case it ie 
conceived that proper effect would be given 


wT a 


à 
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to the document in accordance with the 
-Intention of the parties. Although technical 
terms must normally be construed in ac- 
cordance with their technical meaning, this 
Tule ‘yields to the overriding necessity that 
documents should be interpreted as a 
Whole, and that custom or usage may 
control the meaning of any given word. A 
Bultable and topical illustration is to be 
found in a case where eviderice was ad- 
mitted to show that the Gulf of Finland 
was considered by sailors to be within tha 
Baltic (Cochran v. Retherg, reported in 
3 Esp. 121), and see Ruffy-Arnell & Co. v. 
The King (1922, 1 K. B. 599.) 

_Turning now to the question of termina- 
tion of the war, we find that the position 
may be complicated by the intervention of 
the Legislature. 


TERMINATION oF WAR 


"In Kotzias v. Tyser (1920, 2 K. B. 69) the 
defendant had agreed (undera policy) to 
pay the plaintiff a certain sum in the event 
of peace between Great Britain and 
Germany not being “concluded” on or 
before June 30, 1919.. The policy was issued 
on November 2, 1918 An armistice for 
36 days was granted on November 11, 1918, 
and renewed on December 14, 1918. On 
June 28, 1919, these powers signed a treaty 
of peace, but did not exchange and deposit 
` ratifications of the treaty until January 10, 
1920. In an action brought by the plain- 
_ tiff against the defendant upon the policy 
in August, 1919, it was held that peace had 
not been concluded between these powers 
“on or before June 30, 1919,” within the 
“meaning ofthe policy, and the plaintiff suc- 
ceeded in his action. . The treaty signed on 
June 28 of that year stated that it should be 
.Yatified and the deposit of ratifications 
‘Should be made at Paris as soon as 
possible. On August 21, 1919, the 
“action ‘was brought. At that date the 
‘position was as follows, An Act called the 
` Termination of the Present War (Definition) 
_ Act, 1918, had been passed, and under 
that Act, His Majesty in Council was 
empowered to declare what date should be 
treated as the date of determination of the 
_ war, and the war was to be treated as hav- 
“ing continued to and having ended on that 
date for the purpose of any Act of Parlia- 
. ment, Order in Council, and proclamation 
. and, except where the context otherwise 
. required, of any provision in any contract, 
~: Lease or other instrument referring expressly 
"or impliedly in whatever form of words 
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to ths present war or to the present ‘hósti 
lities (sec. 1). aa 

The date so declared was to be as neatly 
ag ?might be the date of the exchange 
or deposit of ratifications of tha treaty or 
treaties of peace, with a proviso that not- 
withstanding anything therein, the date 
declared as aforesaid should be conclusive 
for all purposes of the Act (sec. 2). 

His Majesty in Council was empowered 
to declare what date was to be treated as 
the date of termination of war between His 
Majesty and any particular State (sec. 3). . 
It was argued that there was nothing in the 
policy which was relevant to show that the 
date of termination of the war was not to 
be the date declared by an Order in Oouncil 
under the Act. The Act was passed in 
November, 1918; but at the date of the 
action (and of the hearing) no Order in 
Council had been made, It was pointed 
out that the date of termination of war to 
be stated inthe Order could not be a date 
earlier than the commencement of the 
action (namely, August 21, 1919), because 
by sub-sec. (1) of sec. 1 that date was fo 
be as nearly as might be the date of the 
exchange or deposit of ratifications of the 
treaty, and there was no exchange or deposit 
of ratifications of the treaty until January 10, 
1920, ; 

Actually the Order in Oouncil declaring 
the date of termination of the war between 
Germany and England was made on Febru» 


ary 9, 1920, the date fixed being the 
date of ratification of tha treaty 
of peace with that country, namely, 


January 10,1920. lt should be noted that 
there is a distincticn between “ the date of 
termination of the war” and “the date of 
termination of the war between England 
and Germauy.” The Order in Council 
fixing the date of the termination of the war 
generally was not made until August 31, 
1921. 

As to the contention that because the 
plaintiff was a man of business and- was 
insuring himself against a business risk, a 
special meaning must be given in the 
policy tothe words “ia thə event of peace 
not being concluded,” Roche, J., was nob 
satisfied that that contention was well- found- 
ed. The wording of the Act seems to have 
been ill-advised, because it can never have 
been the intention of a man of business that 
a contract referring to the duration of “the 
war’ would linger on not only beyond cessas 
tion of hostilities but for a period of nearly 
three years after that date. It is to be 


‘hoped that the Legislature will not, on the 
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termination of the present hostilities repeat 
the, provisions of sec: 1 (1) of the 1918 Act: 
but with the knowledge of the 1918 Act it 
will be possible for lawyers to warn clients 
not to accept such an uncertain guide to the 
termination of the contract as a formula to 
be laid down in an Act of Parliament to be 
passed hereafter ! 


Tae EPpROT or a Sussequent Aor 


The interesting point is that the Judge 
considered himself bound by the words of 
an Act of Parliament which applied to 
contracts made without any possible knowe 
ledge that an artificial date for the termina- 
tion of the war would be fixed by the Act, 
passed at a date when for all practical 
purposes the warhad ceased. The Order 
in Council under the Act of 1918 declaring 
at an end “the war” (as distinct from the 
war with Germany) was not made until 
August, 1921, three years after the war had 
(in fact) ended! It is, quite conceivable 
that the result was to deprive many persons 
of their just claims; for those able to meet 
claims in November, 1918, when hostilities 
ceased, might well have been unable to do 
Bo two or three years later. Moreover, 
parties who had entered into commercial 
contracts or leases for the duration of ‘the 
war or by reference to the “cessation of 
hostilities” must have been - extremely 
surprised to find that by virtue of an Act 
of Parliament they were. deemed to be 
bound as contracting parties or as tenants 
for nearly three years after the cessation of 
hostilities. The case of Kotzias v. Tyser 
(supra) was nevertheless followed in the 
same year. There a sum was to be paid if 
peace wae not “declared” by a certain date, 
and it was held that peace was not declared 
until the treaty of peace .had been ratified: 
Lloyd v. Bowring (1920, 36 T.L. R. 397). 
(It is clear that ratification of a treaty is 
` necessary, even if it is signed by plenie 

potentiaries; The Eliza Ann (1813, 1 
Dods. 244). In Rattray v. Holden (36 T. L. 
R, 798) it was held that a contract to pay a 
sum of money six months from the date of 
the “signing of peace” between Great 
Britain and Germany was a contract to pay 
that sum six months after the date on which 
the war with Germany was deemed to end 
under the Act of 1918 above mentioned, 
namely, January 10, 1920. As we have seen, 
the treaty of peace had been both “signed” 


and ratified by January 10, 1920, the’ 


signature of the treaty having been com- 
pleted on June 28, 1819, ii i 


But the sturdy non-conservative mind of 
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Mr. Justice McOardie was unable to accept 
this “ready-made” statutory interpretation 
of contracts as being applicable to a certain 
commercial agreement entered into during 
the last war. The question for considera- 
tion was the meaning of the term “duration 
of the war” in a contract made between 
certain persons who were conducting a 
school for the training of flying pupils. It 
will have been noted thatthe Act of 1913 
did not apply to any contract where the 
“context” otherwise required. Actually 
there was no context, in the narrow sense 
of that term; but McCardie, J., considered 
that he was justified in considering the 
subject-matter of the agreement and the 
whole of its terms and objects. He referred 
to the dictum of Lord Halsbury in Glynn 
v. Margetson &Co.: “A business sense will 
bs given to business documents.’ His Lord- 
ship continued: “In my view the parties 
here cannot have intended, having regard 
to the nature, object and terms of the 
contract, that the obligations of tne Govern: 
ment should have continued to such a 
stage as that represented by the official 


termination of the war in August, 1921. 


Whilst fully aware of all the difficulties 
from any point of view, I shall hold that the 
parties here were contemplating as the 
“duration of the war’ the substantial con- 
tinuance of active hostilities.” His Lords 
ship proceeded to hold that the appropriate 
date for that purpose was December 14, 
1918 (the date when the Armistice was 


_tenewed), the Government having ceased 


recruiting in November, 1918: Rujffy-Arnell 
& Co. v. The King (1922, 1 K. B. 999). ° 
It must be admitted that a comparison 
of the war policy cases mentioned above 
and the Ruffy-Arnell decision does not 
lead to the discovery of any clear-cut dis- 
tinction between them. Unfortunately, no 
mention appears to have been made in the 
lastementioned case of Kotzias v. Tyser 
(supra,), or of Lloyd v. Bowring (supra), 
All that can be said is that ia the Ruffy- 
Arnell case it was possible to conclude with 
a reasonable degree of certainty that the 
parties in that case could not have expected 
that such an agreement could ever have 
been intended to continue in force for any 
substantial period after termination of 
hostilities. The question whether the parties 
to the policies meant the signature of the 
treaty, its ratification, or the official date 
of terminaticn of the war was a mere matter 
of conjecture on which the policies threw 
no light. Accordingly, the Termination of 
the War Act was applied; but whether it 
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The date of termination of the war as 
prescribed by statute is not necessarily the 
date when peace between two contesting 
countries is “declared” or “concluded,” 
particularly where other countries are also 
involved in the same war. It emerges from 
the policy cases that peace is not concluded 

earlier than the date of ratification of the 
- peace treaty; but it is not settled:— 


(a) That ‘‘peace” presupposes the official. 


termination of the war," although 
Darling, J., appeared to consider 
that this was so. (It must, however, 
appear from the context or the tenor 


of the document that an earlier 


date was contemplated), or 
(b) That “the duration of the war” neces- 
sarily means ‘‘until a treaty of peace 

is ratified (or signed),” or 
(e) That “the duration of the war’ means 
i the war between all nations which 
may be drawn into the conflict. See 
ke Rewson (1921, 90 L, J. Oh. 304), 
where the phrase “declaration of 
peace” was held (in the particular 
circumstances) to mean the termina- 
- tion of the war with Germany in 
January, 1920, the date of the 
ratification of the peace treaty, and 
not the termination of the war 

generally (in August, 1921), 

It is understandable, where a date of 
termination of the war is fixed by an Order 
in Oouncil made under statutory authority, 
` that the Crown must maintain for all official 
purposes that a state of war exists and that 
peaceis not concluded until the arrival of 
that date. It does not follow that parties 
who refer in acommercial or other non- 
official document to the conclusion of peace 
or the duration of the war intend that those 
terms shall be construed by the artificial 
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‘was in fact applicable is another matter. ' 


and adventitious measure of a subsequent 
statute or of international law, : 


OoncLUSION 


It is suggested that the conclusion to be 
drawn from this rather unhelpful series of 
decisions is that parties who intend to 
enter into contracts for “the duration of 
the war” or “the period of. the present 
hostilities” will do well, when choosing a 
phrase signifying the date of expiry of the 
contract, to make a definite selection from 
the various official stages of the peace nego- 
tiations mentioned in this article. Having 
regard to the Ritiray case, reference 
should not be made tothe “signing” of a 
treaty of peace, but to “the signing (not 
ratification) of a proposed treaty of peace” 
between Great Britain and [Germany] ‘by 
the respective representatives of those 
countries.’ Otherwise, “signing” may be 
construed as meaning “ratification.” Moree 
over, as it is not possible to tell what other 
nations may become involved in the pre- 
sent war, it may be desirable in some caseg 
to specify “the present war between Eng- 
land and Germany [and any other country 
hereafter joining actively with Germany in 
such war].” 

On the other hand, it may be preferable 
to refrain from particularisation if the cone 
tract is only to determine when a general 
state of peace officially exists. In that case 
the term “the official duration of the war” 
may bethe only safe formula; but clients 
should be informed in that event that actual 
hostilities may have ceased. several years 
before the war is officially terminated. 

In some cases it may be suitable to limit 
the period of the covenant or contract by 
reference to “the grant of an armistice”; but 
an armistice is not of necessity final. In 
the last war the first armistice, though 
renewed later, was for 36 days only.:—L, J 





DEBT DUE IN FOREIGN CURRENCY: RATE OF EXCHANGE 


A question of general importance was 
raised in the recent case of Madeleine 
Vionnet et Cie v. Wills (ante, p. 288), report- 
ed also in The Times of the 13th October, 
The plaintiffs, a Frech firm of dregs- 
makers carrying on business in Paris, 
sued the defendant for the price of 
clothes supplied to her between April 
and September, 1936 The sum was treated 
as due on the 24th September, 1936. A 
writ was issued on the lst December, 1938, by 
which time the rate of exchange had fallen 


from 76.91 to 176.50 francs to the pound. 
The defendant paid into Oourt the English 
equivalent of the amount-of the debt on 
the rate of exchange obtaining at the date 
of the writ, and the plaintiffs claimed to 
be entitled to an amount calculated with 
reference to the rate of exchange at the 
time when the sum in francs was due. 
The county court judge negatived the 
Plaintiffs’ contention, and in the Osurt of 
Appeal it was sought to justify this decision 
by the argument that payment to the 


` 
u 


: plaintiffs in England of the equivalent of 


the sum of francs at the rate cf exchange 
at the date cf payment ought in fairness 
and reason to have the same operation 


' “with regard to satisfying the debt as pay- 
- ment of the amc unt in francs in Franceon the 


‘game day would have done. 


The argument 


-- was rejected by the Court of Appeal as 


ie 


‘contrary to the: authorities, though leave 
was given to appeal to the House of Lords, 

“In the following article it is proposed 
briefly to review certain of the leading 
authorities: where the appropriate date for 


` determining the rate of exchange, in various 


circumstances, has been considered. 
Attention should be drawn atthe outset 


, to the following passage from the dissent 


ing judgment of Lord Justice Vaughan 


“Williams in Manners v, Pearson and Son 
“(18 L. T. Rep. 432: (18938) .1 Oh, 581, 
“Vat p. 592)—a passage which has frequently 


“been * approved 


in later decisions as 


“"eXemplifying what is perhaps the most 
‘fandamental principle governing questions 
of ‘this character, ; 


wen 


. 
~ 8 


:-Qonsidering the question “irrespective of 


. 


‘thé form of action’ the learned Lord 
‘Justice said thatit semed clear that, in 


„an action whatever form in the English 
-Gourts for the recovery of a debt payable 


“in foreiga currency, the amouat-of the 


: English judgment or order must be expresse 
‘ed in‘ English currency, and, that, unless 


“the respective values of the respective 


.Ă 
` 


= 


Gurfencies were fixed by statute or some 


‘authority binding the English courts or by 


“the agreement of the litigants, the amount 


« 
p- 
`, 
hali 


“in: thé market" the amount of the debt ‘pay- 


` 
-s 
a 


. bill of? exchange 


<e Pompe, 8 O. B. (N. 8.} 538), 
o “—é seems plain,” the learned Lord Justice- 
oi went.on, “that this mode of computing the’ 


“4 


kal 


- œ 


breach of contract to deliver the commodity 
1. bargained for at: the appointed time and 


~ 
r 
1 


of the English judgment or order must be 
‘based “on the quantity of English sterling 


which: would have to be paid here to obtain 


‘able in foreign currency delivered at the 


-appointed place of payment—in other words, 
- “the “amount: payable according to the rate’ 


of exchange. Scott v, Bevan (2 B. & Ad. 78). 
was an authority for that mode cf computa- 


tion, which’ was: als in accordance with | 


the rate appiied on the dishonour of a 
bill payable in foreign 
currency. in & foreign country: (Suse- v, 


-walue of foregin currency in English sterling, 
_and thus converting the one currency into 
„the -other,is based upon damages for the 


. place, and, if- this is so, it follows that 


-uthe.idate-.as.at which. that value must. be-- 
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ascertained ‘is the date of the breach; and 
not the date of the judgment.” oe 
If that were the general rule in actions 


for the recovery in English courts of suis 


payable abroad in foreign currency, the 
learned Lord Justice saw no rsason why 
a different ruls should be applied'in-a 
case where the form of action was (as in 
this case) for an account. ‘ . 
The plaintiff in this case was the legal 
personal representative of one. to whom the 
defendants contracted to pay monthly asum 
in ‘Mexican currency for excavation work 
in Mexico at a rate determined with 
reference to the amountexcavated. F'ollowe 
ing a declaration by the court to the 
effect that the plaintiff wasentitled to an 
account, the defendants delivered On the 
13th November 1897, an account showing 
in Mexican dollars what was due on the 
31st August, 1496, and offering to pay the 
amount in Mexican’ currency or English 
currency at the rate of exchange on the 
13th November, 1897. ‘The plaintiff claimed 


‘ that the value of the dollar “should be 


ascertained at the several times when the 
monthly payments’ became due—though 


‘this argument does not seem to have been 


pressed—or, in the..alternative; that the 
appropriate conversion date .was the 3lst 
August, 1096, re 

The majority. of thé Oourt of Appeal 
held that the plaintiff was not entitled to 


‘have the dollars turned into English money 


until the amount due on the whole account 
was ascertained, i. e., on the 13th November, 
1897, eae 


'` The decision in this case rests upon the 


fact that the action was one for an account 
—“an action,” in Lord Justice Rigby's words, 
“for the balance found due ‘on the taking 
of the account, and not for the several 
items to be included in it.” Sir Nathaniel 
Lindley, M. R., intimated that to substitute 


English money for Mexican dollars every 


time a payment ought to have been made 
would be, not.to take an account of what 
was due under the contract, but to give 
damages for every breach of it. 
Whatever view may be taken concern: 
ing the decision in the light'of subsequent 
authority, it is clear that it cannot be cited 
for the proposition- that the date of the 
judgment isthe date for conversion. The 
alternatives lay between the date upon 


“which the whole amount of the money (01 


possibly each monthly sum) was due, anc 
the date when the total was ascertained 
It was never suggested that the critica 


. date was the date of the judgment, - ~i 
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In. Di Perdinando v. Simon; Smits and^ 
Cos Limited (124 L. T. Rep. 117: (1920) 3 
S. B. 409), the Court of Appeal upheld 
. decision of Mr, Justice Roche to the 
ffect that, where the defendants, who had 
ontracted tocairy gcods from England to 
taly, failed to do so, in arriving at the 
Toper equivalent in British currency for: 
he purpose of assessing the damages the 
ate of exchange prevailing when the 
reach was committed, and not that pre- 
railing at the date of the judgment, was 
o be adopted. 
Lord Justice Bankes intimated that the 
lifficulty to a large extent disappeared if 
ittention was concentrated on the rule of law 
vhich had to be applied, The plaintiff was 
mtitled to have his damages assessed at 
he. date of the breach, and the court had 
nly jurisdiction to award damages in 
fnglish money. The judge must therefore ` 
‘Xpress those damages in English money, 
nd. in order to do so, must take the rate 
f exchange prevaiiing at the breach. 

The action in Steamship Celia v. Steams 
m Ta no (126 L. T. Rep. i; (1921) 
Jok place between two ships, one of them 
iritish and the other Italian, Both were 
> blame, and the only question outstand- 
2g related to the rate of exchange applic- 
ble to a claim in lira for detention during 
rhich: the Italian ship was being repaired. 
‘he House of Lords held that the. proper 
ate for ascertaining the rate of exchange 
Xx the purpose of converting the amount 
ayable into English currency was the date 
t which the detention occurred, and not ` 
he, date of assessment. The suggestion 
hat it might be the date of the writ was 
1capable of being supported and was 
ot argued. 

Lord Buckmaster observed that a judg- 
lent, whether for breach of contract or for 
ict where, as in the present case, the 
amage was not continuing, did not 
roceed by determining what was the sum 
hich, without regarding other circum- 
‘ances, would at the time of the hearing 
ford compensation for the loss, but what 
as the loss actually proved to have been 
tcùrred either at the time of the breach. 
“in consequence of the wrong. Where 
e damage was fixed and detinite, and 
ue to conditions determined at a particular 
ate, the amount of damage was assessed 
y reference to the then existing circum- 
tances and subsequent changes would not 
fect the result. “If these damages,” 
16 learned Lord said, “be assessed in a 
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foreiga ‘currency, . 


be based on the amount required to convert 


the’ judgment here, ` 
Which must be expressed in sterling, must 


c 


this currency into sterling at the date when . 


the measure was properly made, and the 


subsequent fluctuation of exchange one - 


way or the other, ought not to be taken 
into account.” 

The House expressed no opinion as to 
the accuracy of the Court of Appeals 
decision in Manners v. Pearson and Son 
(sup.), but approved that in Di Ferdinando 
v. Simon, Smits and Co., Limited (sup.). 

In Societe des Hotels Le Touquet-Paris- 


Plage v. Cumming ( (1921) 3 K. B. 409) a ` 


decision was given by Mr. Justice Avory. 
to the effect that in arriving’ at the proper 
equivalent in English currency of a debt: 
in francs, the date when the debt became 
due, and not that of the judgment, 
was the critical time. The- judgment in 


the case was reversed on other grounds . 


by the Oourt of Appeal, bat the decision on 


the matter in question was: approved by 


Mr. Justice ‘P. O. Lawrence in the case.. 


next to be considered. 

This was Re British American Continental 
Bank, Limited; Credit General Liegeois’ 
Claim (127 L, T. Rap, 234; (1922) 2 Uh. 539), 
where the same priaciple was applied to 
a claim in the winding upof a bank in 


England for a debt,..by way of overdraft,- 
due from the bank tô claimants, a Belgian ` 
company, ia Belgian curreacy. ‘The learn- . 
ed Judge held that the correct dateon which. .. 
converted into,- 
English money for the purpose of ascertain- .: 
ing the amount for whicn the claimants ` 


the debt ought to be 


~ 


ought tobe admitted as creditors was the - 


date when the debt became due in Belgium, . 


and not the date of the winding up order. 
His Lordship recalled that it had been 
settled by the decision of the House of 
Lords. ia S:eamship Celia v: Steamship 
Volturno (sup.) that in an action brought 
in England either for breach of contract or 
for tort, when the damage was fixed and 
was due to conditions 
particular date, but had to be asssssed ia.. 
a foreign currency, the date for conversion 
into English money was the date when 
the breach or tae tort was committed and 


determined at a ` 


not, the date when the judgment of the | | 


court was pronounced. “The principle 


affirmed by this decision,” his Lordship.. 


Went on, “in my opinion applies to an 
action brought in England for the recovery 
of a debt payable in a foreign country in 


foreign currency, and the amount of the 


debt, for the purpose of being expressed in 
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the judgment in English money, must be 
converted into English currency according 
to the rate of exchange prevailing between 
the two countries, and this mode of com- 
putation and this converting the one 
currency into the other is based upon 
damages for the breach of contract to 
deliver the commodity bargained for 
(i. e., the foreign currency) at the appointed 
time and place: consequently the date for con- 
version is the date of breach and not the date 
of .the judgment .[or in the present Case 
the date of the winding-up order,]” 
Reverting for a moment to Madeleine 
Vionnet et Cie v, Wills, Lord Justice Clauson 
said that the Court of Appeal felt the force 
of the argument that the payment of the 
equivalent of the sum in francs at the 
date of payment ought in fairness and 
reason to have the same operation with 
regard to satisfying the debt as a payment 
of the sum in francs in France on the same 
day would have had, The court was not 
unmindful that this argument found accept- 
ance by the majority—five out of nine—of 
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the judges of the Supreme Oourt* of the 
United States in Deutsche Bank v, Humphrey 
(2:2 U. 8. Rep. 517). But, it was intimated, 
the authorities in English courts were in 
the other direction. Reference was made 
to the decision of the House of Lords in 
Steamship Celia v: Steamship Volturno 
(sup.), and it was recalled that the precise 
point had been decided in favour of the 
present appellants’ contention in Re British 
American Continental Bank, Limited; Credit 
General Liegeois’ Claim (sup.). The exact 


. point, Lord Justice Olauson observed, must 


arise daily in commercial practice, and 
there was nothing in the books to suggest 
that that decision had ever been questioned. 
The court, therefore, followed Mr. Justice 
P. O. Lawrence's decision in that case and 
gave judgment for the difference between 
the sum paid into court on the footing that 
the date of the judgment was the critical 
date and the sum calculated with reference 
to the rate of exchange prevailing on the 
date when the debt was due—L. T. 


Extracts from Contemporaries. 


Damage during contract 

Tf is. doubtful whether the layman 
appreciates that when he enters into a 
contract for the purchase of free-hold land 
with a house or other building upon it, he 
is liable to pay the purchase price even 
if the house or building is destroyed by 
fire prior to the date fixed for completion, 
Before the out-break of war, the purchaser's 
solicitor was content to safeguard his client 
by giving notice to the vendor's insurers 
of the contract, or by effecting cover with 
another office, The risk of destruction of 
houses or buildings by military operations 
cannot be covered by an ordinary “ime 
médiate reimbursement” policy, Yet the 
purchaser’ will be liable to psy (if he can) 
the full price for the “property which he 
has purchased even if it has been reduced 
to ruins by war damage. It may be advis- 
able now to stipulate that, in the event of 
the. property being damaged by war opera- 
tions prior to the date fixed for ccmpletion, 
the purchaser shall be at liberty, if he so 


elects, to rescind the contract and to re- 
ceive back any deposit paid by him. Few 
purchasers would, if asked, express their 


‘gatisfaction with a contract under which 


they could be compelled to pay the full 
purchase price of a house and to receive in 
exchange the site with ruins thereon (if 
any)! On the other hand, it would be 
equitable that a “war” condition of the 
kind indicated above should be subject to 
some safeguard in favour of the vendor. 
Thus the vendor might well be given the 
right to make good the damage, or possibly 
to make a reasonable and proper allowance 
in respect of such damage, subject to a 
limit.of time. Though if the vendor were 
given the right to adjust matters by mak- 
ing a reasonable allowance off the purchase 
price, some difficulty might be experienced 
in providing a formula which would not 
involve the risk of a law suit or arbitration 
in order to determine the amount of the 
allowance.— L. J, ; 
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LIBEL—OR NEGLIGENCE 


The recent decision of the Court’ of ° 


Appeal in Newstead v. London Express News- 
paper, Limited (ante p. 380 ; 56 Times L. 
Rep. 130) raises a very nice question in 
the law oflibel. Two persons ofthe name 
of Newstead, Harold and Harold ‘Cecil, 
lived in Camberwell. The first was.a biga- 
mist-and had been. convicted for that 
offence, The second was a hairdresser's 
assistant who had never been guilty of 
bigamy or (we feel sure) anyother offence. 
The defendant . newspaper. published an 
account of the bigamist’s conviction illuse 
trated. with portraits of the two women 


whom he ‘had deceived. The second Newe: 


stead. immediately sued for libel, alleging 


that the words were understood bya nume. 
ber of people to refer to him, meant that- 
he had been convicted of bigamy, was an. 


immoral person, dnd so on. in the usual 
fiery. phrase3 of innuendo. 


published ofan existing person of the 


name and description given inthe report 


and were understood to refer to him and 


not to the plaintiff. The plaintiff replied. 


that even if the words did refer to some 


other person and were true of him, the 


deféndants should have taken reasonable 
care to givea precise snd detailed descrip- 
tion of him such as would avoid the possi- 
bility that anyone would take the report as 
applying to him, the plaintiff He pointed 
out .that the defendants had only describ- 
ed the trué cffender as “Harold Newstead, 
thirty-yeareold Camberwell man,” whereas 
other newspapers’ had been more careful 
and had’ mentioned both the address and. 
the occupation of this bigamist. ° 
: When the trial came ‘on the: learned 
judge léft-five questions to the jury. The 
first and last were reported with the jury's 
answers,’ but the other three answers, 
though given in by the jury, ‘were not 
announced in court, The first: question 
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The defendants 
said that the words were true and were. 


was, if we may respectfully say so, abso 
lutely correct. Would reasonable people 
understand the words used to refer to the 
plaintif? The fifth question was as to 
damages, and the jury assessed them at 
one farthing, The remaining questions’: 
asked whether the libel was true, or fair’ 
comment, as to the acts of the bigamist 
and whether the newspaper had been recke 
less ‘or careless ‘in not describing him with: 
more particularity. What the answars to 
these questions were we do not know. The 
last of them certainly may be important 
in the future. As to damages, we have: 
difficulty in agreeing thata person whois . 
held up tothe world as a ‘bigamist withe 
out any justification at all is entitled to no 
more than nominal damages. But let that 
pass. The jury were unable. to agree on 
the vital first question, and in that state 
of affairs the learned judge held that no 
judgment could be entered. Oounsel for 
the defendant argued that, whatever the 
jury might have thought or not thought 
on this, point, their answers to the other 
questions were enough to justify a judg- 
ment for the defendants. He could not, 
however, persuade the judge to take that 
view, nor -would the Court of Appeal take 
it.. Lord Justice MacKinnon, in an enigma- 
tic judgment, seems to have agreed with 
it and was for allowing an appeal. The 
Master of the Rolls and Lord Justice du 
Parcq, however, supported the judge below 
and held that the case has still to be tried, 
So apparently it will come on again.: To 
succeed, the plaintiff will have to satisfy 
another jury that the words used by the 
defendants were understood by reasonable 
people to refer to him. aa 

As the case stands, it is important ag 
opening a new area for action in the 
dubious field of unconscious libel, It is 


- very different from Hulton v. Jones (101 


L. T. Rep. 831 ; (1909) A, O. 20) which cop- 


10 


tains most of the law on this subject. In 
that case the defendant newspaper had 
said something which was not true of any- 
body, whereas here we had a case in which 
the defendants had publisted something 
which was only true of one blameworthy 
person, but not true of another and blame- 
lees person. He happened to bear not 
exactly the same name, but one which was 
at least capsble of being read as the name 
of the blameless'one.. What, in such a case, 
is-the-position of -the publisher? The de- 
fendants argued that as things stood tbe 
blameless person could not sue for libel. 
They. relied with confidence on two passa- 
gès from Lord Justice Farwell when giving 
-judgment in the Court. of Appeal in Jones 


v. Hulton (as it then was :.1909, 2 K. B. at 


Thus: 


p. 444). 


“It is not enough for the plaintiff to show that 
the defendant ‘has made a libellous statement and . 
that the plaintiff's friends and acquaintances under- . 
stood itto be written of: him; he must also show 
that the defends.\t. printed and published it of him; ` 


for if “the, defendant can prove that it was written 
truly of another person, the plaintiff would fail.” | . 
: And “again, a littl later, we find him 
saying: that.if the published words were 


true ‘of another person abd henestly intend- ' 
ed: to. refer to him ‘only; no other person’ 


bas á cause for: action although 
friends and 
on. him; ` 


all his 


“This seems a clear pronouncement on a 
point? of-law ; .but in the recent case the 
Master of the Rolls refused to accept it. 
-Itis .not true, he declared, to eay that if 


defamatory. words are true of A, then, as 


a matter of law, they cannot be defama- 
tory of B. Persons who'make defamatory 


statements in the Press or elsewhere about’ 


others may “not unreasonably be expected” 


tov identify the parsons whom they are 


pecking to describe so’ closely as to make 
-- ‘it; unlikely that a judge could hold them, 
Yeasonably capable of referring to anyone 
élsejor a jury could hold that they did ‘so, 
refer. ‘This is a serious obligation to’ put 
upon newspapers, There may be, in the 
course ofthe year, a dozen John Smiths or 
John ‘Browns in London or Manchester who 
get into some trouble great ‘or small in 
thé- courts, butthe unfortunate newspaper 
proprietor and editor will, if this is the law, 
have'to give a careful biography of the 
offender. He will have to be sure that 
hobedy wto has a friend among the nume- 
rous. innocent Browns and Smiths can think 
- that that trouble has come to that friend; ` 
- In looking : over the ‘law and looking back 
to“ Hulton v: Jones (101 L.'T: Rep, 831-3 
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(1909) A. O. 20) we cannot but feel some 
uncertainty as to the grounds of, that 
decision. The speeches of Lord Loreburn 
and Lord Shaw could certainly justify 
the headnote and enable us to say that, in 
libel actions,the intention of the defend- 
ant in using the words is not relevant il. 
a plaintiff can persuade the 
reasonable people, especially those - who 
knew him, would think that they referred 
to him. But both. Lord Atkinson and Lord 


Gorrell expressed their concurrence with . 


the judgment delivered by Lord Justice 


-Farwellin the Court of Appeal. This, as 


we have already shown, would clearly 


` justify the statement that in order to make 


out a case of* unconscious libel, 60om6é evir* 
dence of intention’ or of recklessness: or - 


negligence in making the statement must” 
be tendered, Thus hesays (1909) 2 -K. By: 


at 480): 


“An action for defamation differs from other at- 
tions, such, for instance, as trespass in that it’is the 
eegence of defamation’ that the ‘plaintiff should be - 
aimed-at or intended by the defendant.” a tees 
and a ‘little later: he works this..out. and - 
says 4 . : i z Hi 5 “ 77 x - 3 

“Wor example, fraud is proved in.an action of , 
deceit not only,when. a false representation is .made ° 
knowingly, but also when if is made recklessly, care-- 
less whether it be true or false, and although there: 
was no intention to cHeat-or-injure the -person ;,.fo. 
whom the statement was made ..So, the intention,to. 
libel, may be proved not .only when the defendant, 
knows and intends to injure the individual, but 
alao when he has made a statement concerning a! 
msn by a description by which the plaintiff is recog- 
nised by his-associates if the description is made’ 
recklessly, careless, whether it. holds up the plaintiff 
to contempt and ridicule or not. In such a case it’ 
is no answer for the defendant to say that be did not 
intend the plaintiff because he had -never heard. of 
him. He intended ta describe some living person ; 
he can suggest no one else... The element of intention 
which ig as essential to an action of - defamation as 
to an action of deceit canbe proved inthe same way: 
in both-actions.” ate, 

With this g'atement of the ` law before: 
us, approved without qualification byvat) 
least two Lords, one’ really does begin to’ 
wonder whether it is true to sav that you. 
can libel a man of whom you know no* 
thing and with regard to whom you can; 
consequently, have ho intention. Some: 
years later thé judgment of Lord Justice 
Farwell formed the subject of some inter- 
esting comment by the Vinerian’ Professor 
at Oxford 1930; (46 L. Q R; p. 133). Casstdy 
v. Daily Mirror (141 L. T. Rep. 404 ; (1929) 
2 K. B: 331) had just been before the Court 
of Appeal. and, that court had decided that 
if a man is married, it is à libel. on his 
wife to publish a picture of him and another 
unmarried lady and say that they’ are 


jury that, 


“~ 
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engaged. The defendants’ newspaper in 
that cage had not been-reckless-or careless, 


They published the information with good ` 


reason ~to believe it-was true. Yet the wife 
succeeded'— though the- defendant newse: 
paper. had never heard-of-her. The emi- 


nent -Professor .compared’ actions for une’ 


conscious libel. tœ actions for deceit, refer- 
red :to. the historic decision in “Derry - v, 
Peek (61'L..T.-Rep, 265 ;--(1889) 14 A. O. 
337) showed that actions for deceit will not 
lie ; unless. there is either deliberate fraud 
or, such- negligence in making a statement: 


as.amounts. to recklessness, and suggested ' 


that actions for unconscious libel can only 
be, maintained on evidence of the same 
sort.’ The. decision in Cassidy v. Daily 
Mirror (sup.):he thought’ was wrong. The 
true ratio- decitdendi- of Hulton v. Jones 
had been—we may say has been—mistaken. 
' There. -is,.we think,-much to be said for. 
the .views.expressed ‘by that famous juriste 


If a. writer A, says what is true- of a per-. 


son B.it seems to us a hardship that he 
should have to run the riskofa stranger 
coincidence by which the true words are 
taken as describing and concerning some- 
one else of whom the writer A, knew noth- 
ing, and of whom there was no particular 
reason that he should know anything. The 


Master of the Rolls seems in his recent- 
judgment to admit that hardship, but con-- 


fends himself with saying that if there is. 
a risk of, coincidence, it must be borné not 
by the possibly ‘defamed party but by the. 
writer. And this rule ‘he holds true in pare 
ticular where the words, if untrue, are ex 
facie defamatory, as where a charge of 
bigamy is made. 

- We do not, of course, yet. know whether 
the next “jury which tries that case will 
find that the words did refer to the plaintiff. 
The learned judge below seems to have 
thought ‘that even if the jury should say 
they did, there might still be hope for the 
defendants’; for he left to them the question 
whether the defendants, in omitting to 
state the occupation and address of the 
person to whom they did intend to refer, 
were either reckless or negligent. We have 
not their answer to that question, but the 
learned judge must, we think, have thought. 
that liability might depend upon the ans- 
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wer toit, On the whole it seams to. us 
that-. by this latest decision the area of legal 
actions has been unduly extended. 
The defendants did not, we suggest, publish 
a libel of and concerning the plaintiff, They 
were able to point out—what the defend- 
antsin Hulton v. Jones could not do— a 
person of whom the words were used and 
were true. If there was somebody else: 
whose friends might think that the words 
referred to him, it was for him to prove that 
the newspaper was negligent in printing 
them. Actions like this should only be 
launched and taken for actions for nege 
ligence, not for libel. At present the decje’ 
sion weighs too hardly upon- newspaper pro- 
prietors and printers. 
We have in a file of defunct Bills the Law 
of Libel Amendment Bill (brought in Tate 
last year) which, if it had passed, would. 
have relieved them of that hardship. It: 
would be a good defence to an action for 
libel to show thatthe defendant had no: 
intention of referring to the plaintiff and: 
either that he had no knowledge of the: 
plaintiff's existence, and that his ignorance 
was not due to carelessness, or thathe did 
not foresee (and was not careless in failing 
to foresee) that the words might be reason- 
ably understood as referring to the plaintiff. 
A law inthese terms would place a sub- 
stantial onus probandi on the defendant,’ 
The publication of such libels as that 
under discussion would create a presump- 
tion against a newspaper ; but the kernel 
of the case would be negligence. A prima 
facie case of this could be rebutted by 
good evidence which the.defendant would 
we, feel sure, in many cases be able to 
adduce. While we are bound .to take 
Hulton v, Jones as good law, we cannot 
conceal from ourselves the fact that so 
many judges have said things which they: 
could only have said if intention or negli-: 
gence was an ingredient in the tort . of. 
defamation. Nodoubtin the recent case 
the plaintiff was sincere, and brought his 
action in perfect good faith; but that is 
not always the case. The law as it stands, 
makes the modern newspaper too easy a 
mark for people less scrupulous. If Parlia- 
ment ever has.time to attend to this matter 
the need for reform is strong. —[, T, ” 
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Extracts from Contemporarles. f 


Diplomatic Privilege. i 

Last week an interesting case on dipe 
lomatic privilege -came to the Court of 
Avppeal—on appeal from Mr. Justice Langton 
(the Amazone, Times, December 15). It 
arose out of adispute between a husband 
and wife about a yacht for which the 
lady had paid. This dispute came to a head 
when the wife issued a writ claiming 
possession thereof. This seems, on the face 
of it, to be a pretty clear admission that the 
husband was in fact in possession of her, yet 
the wife disputed it. The learned Judge 


below found (55 T. L. R., at p. 785) that the’ 


husband had got so much possession of the 
boat that some legal process would be 
necessary to place her in the wife's posses- 
sion.. The husband replied to the writ with 
the usual conditional appearance and plea 
of diplomatic immunity anda writ to set 
aside his wife’s writ. He was and had been 
for many years an assistant military attache 


on the staff of the Belgian Embassy. The 
Foreign Office assisted the Judge below 
with a certificate saying that the défendant 
had been received in that capacity by His 
Majesty.” This was really enough to win the 
case for the husband unless the Court of 
Appeal could reverse the learned Judge 
below on the facts. The appellant dise, 
puted his finding on that point; bnt the 
Court of Appeal were satisfied that whether’ 
in actual possession or not, the husband: 
was ‘‘interested” in the vessel, and so, of 
course, could only uphold the Judge below. 
It is interesting now to look back to 
Mussman v. Engelke (1928, A, O., at p. 437). 
and see on what grounds the Foreign 
Office supports immunity. All of:them are 
based on the necessity, first of international 
courtesy, and secondly of speedy and 
efficient means of conversations between 
States.—L. J. 


REVIEWS. 


The Indian Arms Act Manual con- 

taining, Indian Arms Act, XI of 
- 4878, and Indlan Arms Rules, 1924, 
. By Rat Banapork G. K. Roy, I. 8. 5, 
' (Retp.) Ex-Surot, Home DEPARTMENT, 

‘Govt, oF INDIA. 

We have received a copy of the Indian 
Arms Act Manual containing the Indian 
Arms Act XI of 1878 and relevant Rules 
and Orders. The present is the Tenth 
Edition of the work. The learned author 
must be congratulated for reception he had 
received for his work from the learned pro- 
fession. The fact that during the course of 
thirty years, the book has passed into so 
many editions speaks for- itself. The 
present Edition incorporates all the 
amendments in the Act and Rules, made 
up-to-date, -The author ‘has included the 
Rules of all the Provincial Governments 
except those of the Bombay Government, 


The author has, in his note attached to the - 
book, promised to publish and supply. 
periodical lists of corrections and alterations 
to the subscriber at a moderate costs. 
We are certain that the book shall cone 
tinue to be a standard work on the sub- 
ject. - 


The Punjab Pre-emption Act (I of. 
1913), 4th Edition.—By Ratan Laz 
Gupra, B. A., LL. B., Advoosts, AMBALA 
City, PustisHep BY LAHORE Law DEPOT, 
5, KAOHERI Roan, Lanore,.—Prics Rs. 10. 
This is the Fourth Edition of the Punjab 

Preemption Act. This edition incorporates 


all the relevant Oaserlaw, Circulars gnd 


Notifications up to the end of 1939. We 
find improvement in the standard and 
utility of the book. Printing and the gete 
up are good. We recommend the book to 
the Bench and the Bar of the Punjab..; 


. 
` 
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REQUEST TO JURY TO STOP CASE. 


“In A ,recent judgment in the Oourt of 
Appeal, Lord Justice Goddard commented 
on the fact that counsel for the defend- 
ant, in addressing the jury in the court 
below after the plaintiff's case had been 
closed, inVited them to stop the case, 
telling them perfectly properly that counsel 
for the plaintiff would have the right to 
address them and they could then stop the 
case. if they liked (Alexande~ v. 
Burgoine and Sons, Ltd., 56T, L. R. 153). 

` “Tn other words,” said the learned Lord 
Justice, “he would be inviting them.to express 
‘an opinion before they had heard the summ- 
jng-up of the learned judge.” He said 
that the opinion of the judges is and 
always has been that it is not correct for 


‘counsel to ask the jury to stop the ease 
at any particular time, because counsel is 
not entitled to interfere, so to speak, be- 
tween the judge and jary. If the judge 
thought ‘that it was a case in which he 
might invite, the jury to dispense with 4 
summing-up that was a matter entirely 
in hfe discretion. He added fhat in 
guch oases if the jury accepted the judge's 
tnvitation, the judge should be care» 
ful to .say that the plaintiff's counsel 
still had the opportunity of addressing 
them if they wished. His lordship said 
that though tke practice was incorrect, 
counsel for the defendant was not to be 
blamed, as it certainly had been done 
‘before, and sometimes without objection 
from the Beneh. 

These remarks weré expressly limited to 
cases tried on the civil side of the King’s 
Bench Division. Lord Justice Goddard 
gaid that he refrained from saying what 
-hig experience was as a judge in criminal 
cases. 

The clear practice where there is no 
evidence to go to the jury is substantially 
the same in criminal cases as in civil 
actions. The judge’s duty is to withdraw 
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the case from the jury either of his own 
accord or on his agreement with a sube- 
mission by counsel. In R. v. Smith, 1 L. 
& O. 607, Blackburn, J., said: “The rule 
which has been’ laid down iu civil cases 
ought to be applied to criminal ones, 
namely, that a mere scintilla of evidence 
ought not be left to the jury.” If, in 
spite of the fact that there is no evidence, 
the case goes to the jury and they-convict 
the conviction will be quashed (R. v. Clay,- 
3 Or, App. Rep. 92: R. v. Davis, 9 Or. App. 
Rep. 66). 

There is, however, a vast difference bee 
tween the cage where there is not sufficient 
evidence for a jury to consider and that 
in which the jury is invited, either by the 
judge or counsel, to say that they have 
heard enough, that is, that they are satis- 
fied, at the close of its case, that the pros 
secution has not proved its case beyond 
all reasonable doubt. The question that 
now arises, in view of Lord Justice 
Goddard’s recent remarks, is whether such 
an appeal by counsel to the jury may quite 
correctly be made in a criminal proceeding, 
even after the judge has ruled that there 
is case to go to the jury. The questions 
put before judge and jury in- these separate 
submissions are entirely different questions. 
Counsel for the defence may have formed 
the opiaion that the defendant’s demeanour, 
appearance or evidence would produce 
an unfavourable impression on the jury, 
and if thatisso, hemay consider it his 
duty -t» his client to make the submission to 
the jury that the case is not proved, even 
after he has made an unsuccessful submis 
sion to the judge that there is no case to 
go to the jury. In this connection it is 


important to bear in mind that the 
law is clear that if the evidence 
called on behalf of the defendant 


fills up the gaps in the case for the pro- 


_secution, the conviction will not be quash- 


14 


ed on the ground that the prcsecution 
has failed to make out its case (R. v. George 
l Or, App. Rep. 168 R. v. Fraser. 7 Or. 
App. Rep, 99, and R. v. Power [1919], 1 
K. B. 572), 

There is good authority for the proposi- 
tion that the judge is entitled to ask the 
jury whether they will dispense with a 
summing up where the facts are simple 
and show clear guilt (R. v. Newman, 9 Cr. 
App. Rep. 134). In that case, however, 
the defendant went into the box, and after 
stopping his crosseexamination the judge 
turned to the jury and said: “Would you 
like me to sum up, or- is the evidence 
sufficient for you?” The jury then convict- 
ed the defendant, Riley, J., said: “It was 
a very plain case, and it cannot be said to 
have contained any complication that made 
it necessary to point out the law to the 
jury everybody knows what stealing is, and 
what is receiving with guilty knowledge. 
The application of the law was simple 
enough; the case turned on the facts. The 
jury found the appellant guilty, and said 
they did not want to hear any more they 
could not have found otherwise if the 
case had been summed up to them.” 

What is sauce for the prosecution should 
‘be sauce for the defence, and it would 
‘seem to follow quite logically that it is 
within the judge's power in the course of 
‘a trial, after the prosecution’s case has 
‘been closed, even where there is some 
evidence to be considered, to invite the 
Jury to give its verdict there and then in 
favour of the defendant. He must not of 
‘course “take the decision out of the hands 
:of the jury” (R. v. Bryant, 13 Or. App. Rep. 
151), and if he has already ruled that there 
is a case to go to the jury, he cannot do 
‘more than express his opinion while leaving 
the jury free to find on the facts (R. v. 
O'Donnell, 12, Or. App. Rep. 29). 

The judge therefore has before him, where 
the evidence is either insufficient or unsatise 


Law In Germany. 

The Oxford University Press are doing 
useful work with their pamphlets on World 
Affairs, though No, 21, The Nazi Conception 
of Law (3d.) makes grim reading. There 
are no independent lawyers in Germany 
now, and tke position of judges is pre- 
carlous Articles 102 and 10! of the Weimar 
Constitution, which secured their indepen- 
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factory at the close of the case for the 
prosecution, the alternative course of either 
directing the jury to find a verdict of not 
guilty cn the ground that there is not 
sufficient evidence to put before them, or 
of inviting them to find a verdict of not 
guilty on the ground that in their opinion 
the prosecution has failed to discharge its 
burden of proof, and has not satisfied them 
beyond all reasonable doubt of the defend- 
ant’s guilt, 

Tn the vast majority of cases in which 
the evidence is insufficient or unsatis- 
factory, counsel for the defence finds it 
more convenient’ and practical to make a 
submission of “no case to answer” to the 
judge. If, after refusal by the, judge to 
withdraw the case from-the jury on this 
ground, counsel persists in inviting the 
jury to stop the case on the ground that the 
prosecution has not discharged the onus of 
proof. he will be acting, it is submitted, with 
considerable irregularity. It is irregular 
for much the same reasons as it has been 
held to be irregular in a civil action. Until 
the judge withdraws the case from the 
jury. the question of guilt or otherwise is 
for them to decide, and it is entirely a 
matter for the judge's discretion as to whee 
ther they should be deprived of the benefit 
of a summing-eup. The judge may, if he 
thinks fit, insist on summing-up even if the 
jury spontaneously intimate that they have 
heard enough, and he certainly should do. 
so if there is any point of law which re» 
quires explanation. ` But for counsel to 
intervene in this way between. the judge 
and the jury is, it is submitted, as irregular 
in criminal cases as it is in civil cases. That 
advocates sometimes “get away with it” 
must be attributed to the understandable 
complaisance of judges to the defence in 
criminal cases, and tothe knowledge that 
there is no appeal against a jury's verdict 
of “not guilty."— S. J. | 


Extracts from Contemporaries. 


dence and appointment for life, have 


„utterly disappeared, and in all cases in- 
volving questions of public pclicy, the 


judiciary has become a creature of the 
executive. All lawyers and judges: are 
expected to adjust their standpoint to the 
surrounding political atmosphere. Since 
the whole aim cf the system is to con- 
centrate unfettered and arbitrary. power, 
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such checks as the judicial review of the 
constitutionality of statutes cannot be 
tolerated: the Leader is the guardian of 
whatever constitution may be left, and 
judges are warned in doubtful questions to 
leave the decision to the political authori 
ties. The racial theory that law must 
proceed from the volkegeist—the pure soul 
of the people—and so supplant the system 
based on Roman law, is mingled with the 
political theory. This conception makes 
the State paramount over the individual, 
and the idea of private ownership is frown- 
ed upon, and not tolerated when it comes 
into conflict with State interests.—L, J. 


The Matrimonial Home 

Magistrates making orders of separation 
between husband and wife sometimes 
find themselves embarrassed by an-anxious 
and agitated woman begging to know what 
she is to do for a home. 

In cases where the wife has left the home 
because of intolerable conditions, or been 
actually thrown out, she has had to leave 
behind herher “bits of sticks” in which 
she has at least part ownership. Her sav- 
Ings as-a single woman before marriage 
have; in part, gone towards providing tables 
and chairs, bedstead and bedding. After 
marriage she has worked and with her 
earnings helped to pay hire purchase in- 
stalments. 
. Ofcourse, she has a claim which she 
could perhaps’ succeed in enforcing in 
a county court, but no accounts have 
been kept between husband and wife, 
Any hire-purchase agreement is in his name 
and he can, in his anger, default on future 
Instalments ; nay, under the pressure of 
having to provide separate maintenance 
for his wife and children he may be unable 
to pay them. Then she has no opportunity 
to make gcod his default. He also may— 


often does—refuse to let her remove any”: 


article of furniture whatever, however 
clearly it is known between them that it is 
her right to have it. ` 

All these matters ought to be capable’ 
of Summary adjustment by the magistrates, 
as an immediate sequel to their -matri- 
monial order. Such adjustment presents 
no real difficulty; especially if they were 
given the power to do what they considered 
right and fair between the parties, and. 
those in contract with one or other of them, 
aout strict regard to the legal posi- 
ion. i 

So far does the inequity of the present 
system gothat somtimes an unhappy wife 
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feels herself compelled to seek a return 
to the home which she has left for what has 
been adjudged by the bench to be a good 
cause. 

Ifthe singular reluctance which exists 
to entrust magistrates with jurisdiction 
over property rights gives pause to the 
more pedantic legislator, the order could 
be allowed the effect of giving right to 
possession only, witha right to the other 
side of recovery by action within a period 
of six months, much as is the position 
under orders of metropolitan magistrates 
made under section 40 of the Metropolitan 
Police Oourts Act, 1839, for the delivery of 
goods alleged to be unlawfully detained 
from the owner, 

‘There should further be powerto adjust 
the position as between a landlord and 
the parties, Often a wife is left in occupa- 
tion of premises of which the husband is 
the nominal landlord, although, in fact, it 
is the wife who has struggled to keep the 
rent paid. Usually a reasonable landlord 
allows her to continue in occupation, and 
by acceptance of rent from her in her new 
capacity as a wife judicially separated 
from her husband, converts her into his 
tenant, butthis is not always so, and it 
would be just and convenient if magistrates 
in such cases were, allowed to settle the 
position by authority.— J. P, 


Contract and Criminal Law 

It is only to be expected that, in a nation 
which in international affairs has given 
anew meaning to the word “obligation,” 
contracts between individuals should lack 
binding force, Some sort of variant of 
what we know as the doctrine of frustrae 
ticn is rife, and the Courts are quick to 
attribute an “implied intention” to parties 
where there is the slightest room for doubt. 
Arbitration is discouraged. In criminal 
law the punitive theory is much in evidence 
and revengetakes precedence over reform. 
Under the Weimar Oonstitution no punish- 
ment might be inflitted for an act which 
was not punishable by law beforé it was 
committed. This was abolished in 1935, 
and if the Oourt can find no stattite directe 
ly in point it is still to convict if the act 
of the accused comes within the general 
idea underlying some statute, and the 
accused is to be punished “according to 
sound popular sentiment.” The function 
of the modern judge is to express popular 
or racial notions of law, rather than 
rational or technical. There is no distince 
tion between “constitutional” and ordinary 
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law,.nor is there need for any, becate all 
law is held to be merely an expression of 


the will of the Leader, and in the last. 


result law in Nazi Germany is nothing 
more or less than what the Leader decrees. 
That law should be the arbitrary will of 
one man is bad enough, but when that will 


is to be further declared as each individual - 


judge chooses, then law as we know it has þe- 
come a mockery. The sound and unahimous 
instinct of the profession in this country 
is to keep the interpretation of the law 


unfetterred by the control of the executive; : 


and when we see a system of law, foreign 
though it may be, engulfed by a public 
policy which has degenerated into political 
expediency, we can only regard it as a 
a kan to guard our liberty more closely.— 
L. 


Reasonable Suspicion 

The case of Mc Ardle v. Egan (1933) 
98 J. P. 103 shows that all a policeman 
is required to have present in his mind to 
justify an arrest on suspicion are circums 
stances which he considers are so suspicious 
that an opportunity of enquiring into 
them must not be lost for want of detain- 
ing the man suspected. 

From researches in Punch, continued since 
our article in Our recent Christmas number 
we gather that there was some incident in 
July, 1881, which aroused public comment 
on this frequently ventilated “police v. 
public” point, and that the hump-backed 
commentator was in sympathy with the 
police point: of view. What follows is a 


_ “police precautionary regulation”:— . 


“Rightly speaking, no circumstances are 
genuinely suspicious, If, for instance, you 
meet a costermonger leaving the dinings 
room window of a residence in Belgrave 


Square with a silver tea urn, five dozen . 


forks, & fish slice, two teapots, and a 
crowbar at three o'clock in the morning, 
try, if you can, to look the other way. If, 
however, you are too late to do this, go 
up.:to him in a friendly way and ask him 
if ‘he isn’t the butler taking the things to 
have them cleaned before - breakfast?” 
If he says, ‘No, you bloke: why, carn’t 
yer see Im the dook, agoing to leave ’em 
at my banker’s round the :éerner? wish 
him a.very good morning and wait patiently 


till he comes back.” =J. P. 


ap NUN DUE Marrlage 


e all know the meaning of posthumous 
son or posthumous daughter, The German 
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law, under the stress of war, has produced - 
the posthumous marriage—at least; ‘so - 
Reuter tells us—claiming to base his- 
information on a German wireless announces - 


“ment. 


This provision, it was added, is “without 
precedent in the law of any country,” a- 
statement no one will be disposed to contest. 

“Under the new law ta soldier at the 
front can declare to his commanding officer 
his intention to marry. On the strength of 
this declaration his bride-to-be may register 
the marriage in the ‘bridegroom’s’ absence 
within two months of his declaration. 

“Such a declaration, it is stated, remains: 
valid even if the soldier dies, and his ‘bride’ 
can register the marriage just as if he were. 
alive. 

“The provision aims at the protection of 
expectant mothers who had no opportunity. 
to marry before the war.” ae . 

We are not told what happens ifa child 


-ig-born before the mother registers the mare 


riage. but presumably it is legitimated — 


e e 
` 


Self-Importance Sublime : 

At Southend on January 10th, a defendant 
is reported to have said he would goto prison 
for one-month rather than pay a fine of a: 
pound imposad for a breach of the Light- 
ing Restrictions Order. The light was - 
caused by a fire, and the defendant said 
it was childish to expect a man living in his 
own home to be prevented from lighting 
a fire just because a panic-stricken people 
were afraid of their own skins. He also 
said that the government had no mandate 
for going to war or to make laws prevent- 
ing the public from having their normal 
civil liberties. He would not be the first 
to go to prison for a principle. 

The vagaries of the ego are infinite. 
Wher this gentleman goes wrong is in 
living in a community. He should be a 
hermit on a lonely isle. He may have 
had fond female relatives in the impres- 
sionable period of his life, like the mother 
who, watching soldiers drilling, exclaimed. 
“Why, they're all out of step except our 
Willie! — | 

In the event, martyrdom for principle - 
was avoided. Either self-importance shrank 
from sacrifice or some soft-hearted person 
intervened and paid the fine, The great 
man did not go to gaol. . 

What a pity it is that enemy bombs 
are unselective; there are citizens we could 
spare.—J, P. 
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DAMAGE BY TREE ROOTS 


The decision of Mr. Justice Lewis in 
the recent case of Butler v. Standard 
Telephones & Cables, Ltd. (1940, 1 All E. R.) 
is of importance, since it may be 
regarded as determining a new point of law. 
The case raised the question of liability for 
damage caused by spreading roots to 
adjoining property. 

In this case the defendants had, in: .the 
winter of 1930-1,. planted a number sof 
poplar trees along an avenue. „In ejurse 
of time the trees grew to a conéiderable 
height, and their roots spread under the 
ground, until they reached the foundations 
of a number of adjoining houses which were 
damaged in consequenca. The soil in -the 
locality was clay, and the moisture had been 
sucked “up by the roots. thereby causing 
the foundations of the houses to sink, and 
necessitating there being underpinned. 
The drying up of thesoil was due therefcre 
not to normal natural causes, as in times of 
drought, but to the effect of the roots on the 
goil. 

Perhaps Lemmon v. Webb (1895, A. O. 1) 
is one of the leading cases with regard to 
overhanging trees, where the right to cut 
overhanging branches without notice, so 


long as no trespass was committed, was. 


firmly established. In his judgment in 
that case Lord Macnaghten said (ibid., at p. 7) 
“I think it is clear that a man is not bound 
to permit a neighbour's tree to overhang 
the surface of his land, however long the 
space above may have been interfered 
with by the growth of the tree. Nor can 
it, I think, be doubted thatif he can get 
rid of the interference or encroachment 
without committing a trespass or entering 
upon the land of his neighbour, he may do 
so whenever he pleases, and that no notice 
‘0 previous communication is required by 
aw, 

Such a right, moreover, may be exercised, 
quite irrespectively of the length of time 
during which a tree has been overhanging 


(1919, 1 K,B. 555). 


the land, fora right under the Statute of 
Limitations, orunder the ordinary law 
of prescription, to have one’s tree overhang: 
ing another's land, cannot be acquired by 
lapse of time. 

Thus Lord Herschell, L.C.» said in the 
same case (tbid., at p,6): “I think it is 
impossible to say that he has either acquired 
a right to the land over which the treeg 
hang or to their overhanging under the 
Statute of Limitations. The treas, of course, 
grow from time to time, and their state each 
year is different from what it was the year 
before, The same remark applies to the 
suggestion that a prescriptive right has 
been obtained, The tree of to-day is not 
in the condition in which it was 20 years 
aco. It would bs idle to suggest that the 
right gained at anytime was the right to 
have the tree there in the condition in 
which it was 20 yers before, and that it 
was only open to the adjoining owner to put 
back the tree into the condition it then was. 

One might perbaps note at the same time 
that the right of the adjoining owner to lop 
overhanging branches does not carry with 
it the right to pick and ‘appropriate the 


. fruit, and any such appropriation would 


constitute a conversion: Mills.v. Brooker 


It is clear from the leading case of 
Lemmon v. Webb that the cutting off of 
overhanging branches amounts to the lawful 
abatement of a nuisince, s> that to allow 
One's tree to overhang another's lands must 
be in itself a common law nuisance, i, e. 
a nuisance of omission (see 1394, 3 Oh, 5), 
If, therefore, a similar right can be estab- 
lished with regard to the cutting of roots 
spreading underground into a person's land. 
then such cutting would constitute likewige 
the lawful abatement of a nuisance, and 
the spreading underground of the roots 
would constitute a nuisance. That spreading 
Toots are in the same position ag over 
hanging branches becomes abundantly 


land 


18 


clear from a consideration cf the judgment 
of Lindley, L J., in Lemmon v. Webb 1894, 3 
Ob., at p. 14), who begins by quoting Gale 
on Easements. Eth Edn. 461 : “There appears 
to be no authority in the English law that 
in the absence of express stipulation, an 
easement can be acquired by user, to 
compel a manto submit to-the penetration 
of his land by the roots of a tree planted 
in his neighbour's soil,” And Lindley, L.J., 
thus Jays down the law: “The owner of a 
tree has no right to prevent a person 
lawfully in possession of land into or over 
which its roots or barnches have grown from 


‘cutting away so much.of-them as projects 


into or over his land, and the owner of 
the tree is not entitled to nctice unless his 
is entered in order to effect such 
cutting. However old the roots or branches 


may be, they may be cut without notice, 
‘subject to the same condition.” 
; It would appear, therefore, to be abundant- 


COVENANTS BY ATTORNEYS. 


 Duribg the present emergency many salés 
‘of ‘businesses ‘are taking place under the 


rauthority of: powers of attorney. It is well 


‘to bear In mind in such cases the deci- 
‘sion of Hawksley v. Outram (1892, 3 Oh. 
‘359. In’ that case certain persons were 
rtrading togéther. One of them executed 
.a power of attorney authorising the attorney 


‘‘to.selk or concur: in selling by suction 


-+Or-- privately any 
C gueh 
zand in such manner as the attorney should 
“think fit. 


L: 


of his 
terms, ‘subject 


property upon 
to such conditions 


The‘attorney and the other part- 


- Bers agreed,to:-sell tLe business ab a goings 


-*vendors should not carry on any 
business within 50 miles of the plaze 


“ attorney 
z: the 


eoncern. Tt- was also agreed that the 


like 


jwhere the partnership business had beci 
ad on, and that ihe purchaser could 
use tLe. vendors’ trading name. 

Romer, J., held:that this clause in rese 
traint cf trade was not authorised by 
‘the power of attorney, and that the agree- 
‘ment was, therefore, not binding on the 
. partner who had given the power: The 
waived the requirement of 
covenant by the donor of the 
. power against trading within 50 miles. 
The defendant sought to treat the 
contract as rescinded, but the Court held 
-that the contract could be enforced subject 
‘to the waiver of the condition in question. 
-The power authorised the -attorney to sell 
.or concur in selling any of the donor's 
-Teal, leasehold or personal property to any 
person or -persons either by public auction 
or privately, upon such terms, subject to 
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ly clear that the spreading of tree roots into 
another person 's land constitutes a nuisance, 
and it is somewhat surprising that hitherto 
there has been a Jack of authority on the 
question of liability for damage caused by 
spreading tree roots. There is, however, the 
Irish case of Middleton v. Humphries. (47 


‘I. L.T. 160, where damage caused by 


spreading roots was held to be recoverable, 

Mr. Justice Lewis, in Butler v. Standard 
Telephones d Cables, Ltd, followed this 
decision, and held accordingly that the 


. defendants who had planted the poplars 


were responsible in law for the damage caused 
to the foundations of the plaihtiff’s houses 
by the spreading roots, 

It may be noted that the fact that 
the nuisance may have existed, long before 
the complainant came to his premises is no 


.defence to the offender : Bliss v, Hall (4 Bing, 


N. O. 183) —L J. 


such ` ‘special or’ other” conditions, | and 
in such manner as he the attorney should 
approve, and either for the donor's whole 
Interest ‘therein or for any less interest. 
‘The power also contained a general 
authority tosign and perfect all acts, deeds, 
matters or things requisite not. only. for 
the purposes aforesaid, but also for the 
transacting, accepting and adjusting all 
other his estate, tradings, dealings and 
concerns and whatsoever. [n conclusion, 
the power gave the donee authority “to 
act ag fully and effectually to all intents 
and purposes as I could or might do as 
if I were personally present and’ did the 
saine myself.” 

‘Lindley, L. J., said that he could not 
conceive a wider power that, and, ‘looking 
at the power as a power of dtlorney 
given by’ one party to another to ‘sell 
or ‘concur in selling his property in any 
way the : attorney thought “ best, he was 
not at sll prepared to say that the 
power would not include a power to sell 
the goodwill of the business to the 
best ee in a business ` way. 
Knowing ` f a matter of business 
that in riae to get a good price for the 
goodwill, itis necessary that the vendor 
shall undertake not to compete with the 
purchaser, he was disposed to think that 
under such: a power as this, a stipulation 
not to compete with the purchaser might 
be entered into, though he thought the 
point was a little doubtful. Lopes, L.J.; 
said that the powers appeared to him to 
be amply sufficient to authorise a sale of 


} 
} 


-that the power authorised 
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the ‘property, and. if it'had been netessary 
to decide the point, he would have thought 
the insertion 
of provisions against the carrying on 
business within #0 miles. He was, however, 
careful to say with regard to the power 
of attorney that he .was aware of the 
authorities in which ithad been held that 
general words inserted in a power are to 
be construed with reference to the objects 


‘which the persons giving the power have 
in view, and be thought that the interpretae 
tion which was being put on the power 


did not “militate with” those authorities. 
A. L. Smitb, L.J., stated that it was not 
necessary to decide the question because 
the non-competing clause had been given 
up, “though I should think that the power 
of attorney authorised that clause.” On the 
other hand, with regard to the clause 
giving the purchaser the right to use the 
name of the vendors, he was by no 
means satisfied that the power of attoney 
authorised this, and he thought that it 
did not. He considered that if the 
purchaser were allowed to g> on trading 
under the name of the outgoing partner- 
ship, the outgoing partners might possibly 
be held liable on the ground that they 
were holding out and representing to the 
public that they were the traders, when 
in fact the purchaser was the trader. He 
thought it might be said that the power 
of attorney only authorised the donee 
to sell, and thus to get rid of the property, 
and did not authorise him to sell and 
yət leave a possible liability attaching to 
the partner who had given: the power of 
attorney. 
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The-net result of the case was rather 
peculiar, because the effect was that ‘the 
waiver of the stipulation against compet- 
ing was only made in respect of the donor 
of the power of attorney so that in the 
long run the donor of the power benefited 
by the deficiency in the power. 

It does not, however, follow that other 
purchasers would be so obliging. 

The moral is that, as practically every 
sale of a business necessitates a covenant 
against trading or the giving of the right 
to use the trade name, it will be 
desirable to state in all general powers 
not merely that a sale can be made sub- 
ject to any covenants or conditions, but 
also that ‘the attorney shall be at liberty 
to bind the donor of the power, in con- 
nection with all or any transactions 
entered into under the power, to any obligae 
tion or obligations whatscever, whether the 
same shall or shall not be of a character 
usual in connection with such transactions. 

It would also seem desirable, where the 
power extends to the sale of a business, 
that the donee should be authorised to 
grant to the purchaser the right to use 
the trade name of the donor of the power 
(and his partners, if any). But the attorney 
should be given strict instructions in such 
cases, to notify all existing customers, 


and to file the requisite form at the 
Business Names Registry on completion 
of the sale, 


It may be useful to note that a mere 
power to sell a property does not authorise 
the entry into a contract with special cone 
ditions. Only an open contract ‘is autho» 
rised: Keen v, Mear (1920, 2 Oh. 574).—L. J. 





Extracts from Contemporaries. 


Duty of Prosecution 

Time and again, the various High Oourts 
in India had drawn the attention of. the 
prosecution authorities towards their duty 
in rendering all the evidence before the 

ourt, Once more, an occasion arose in 
an Allahabad Oase.. Abdul Subhan v. Empe- 
ror (186 Ind. Cas, 192; 41 Or.L.J. 258) where 
their Lordships pointed out that before in- 
viting a judicial decision, it is the bounden 
duty of the prosecution to place before the 
trial Court all the evidence relating to 
the case. They warned the prosecution 
authorities against taking risks in with- 
holding evidence, It is the function of the 
Court to decide which portion of the evi- 
dence is true and which false. This does 
not, however, mean that where conflicting 


evidence is provided during an enquiry, 
the prosecution cannot rely on the state- 
ment of one set. Though this power ‘is 
undoubtedly there, the duty of the pro- 
secution is to inform the Court of the 
Opposite versione, 

Thus, as was the case here, where at some 
stage before the trial begins, the authorities 
come to suspect the conduct of the Investi- 
gating Officer in connection with the case 
and come to know of some other evidence 
which may possibly throw doubt on the 
prosecution story, which had been put 
forward as aresult of the enquiry made 
by the Investigating Officer, the proper and 
fair course is ta place the fresh evidence 
before the Court. In such 4 case, it is the 
clear daty of the prosecution te produce at 


` 20 
the trial not. only the witnesses who sup- 
_ ported the version of the Investigating 
Officer butalso the witnesses on whose 
evidence the prosecution authorities passed 
an order for the suspension ofthe Investi- 
. gating Officer. 


—And of the Police 

In the same case, their Lordships warned 
the Police Officers against raising commu- 
nal question with aview to serve their 
own purposes. It will be evil thing for 
the administration of criminal justice if 
they are permitted to do this. The only 
pcint for consideration is whether the 
accused js guilty or not. This has to be 
decided in reference to the evidence put 
before the Court and no one connected with 
tbe prosecution should be allowed to 
introduce their personal differences, which 
might go to throw wholly unnecessary diffi- 
culties in the case. 


Crime In Frontier During 1938 
Report of tLe Police Administration in the 
‘N.-W. Frontier Province for tle year 1938 
makesa painful reading. The report opens 
with the ominous note of serious increase 
of crime during the year under review. 
A reference tothe table showing the total 
number of cases dealt with during the last 
ten years, Teveals that there had been 
_ steady rise during that period. The report 
lays cause at the doors of the Pathans, 
who have fiery and uncontrolable temperae 
ment, But we agree with the Provincial 
Government, that this is an inaccurate 
picture of the Pathan mentality. The 
Governor of the: Province in his review 
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opinied that the high incidence of 
murder was due to personal and family 
vendetta—a marked characteristic of fhe 
Province. By its very name:the further- 
ance of vendetta must be pre-meditated 
and planned to take effect'when opportunity 
presents itself. ge 

During the year, 702 cases.:of murder, 
embracing 747 victims, were! registered. 
Out of these 141 persons werd sentenced 
to death and only 44 hanged—that is for 


-every 17 murders only one criminal suffered 


the full penalty of the law. This is 
besides the cases of kidnapping in and 
around Bannu and Dera Ismail Khan 
Districts, | 
—The Remedy 

Whatever the cause of the trouble, we 
feel, that drastic diseases call for drastic 
remedies. Where ordinary law is found 
inadequate to meet the situation, thé 
Government must have recourse to move 
stringent laws. Now that the Province is 
under the direct charge of the: Governor, 
and in practice there is no more division 
In administration such as it used to be 
when the ministry was there, ihe tiradé 
against the Provincial autonomy (which 
we find in the report) cannot hold good. 
We also feel that the Government should 
seriously consider the desirability of re- 
introducing the Frontier Crimes Regulae» 
tion in sucha modified form as to eli- 
minate the serious defects, which were in 
the past so obvious in its working and 
“to insure that criminal receives the 
deserts he so richly deserves”, 





REVIEW 


Code of Civil Procedure (1908), 
-Third Edition, Volumes! and II.—By 
MESSRS. OHITALBY AND ANNAJI Rao, 

Itisa matter of duty to a lawyer to 
keep in touch with the latest law specially 
in respect of the Law of Procedure. Cone 
sequently, it is with pleasure tbat we wel- 
come the third Edition of Ohitaley’s Civil 
Procedure Gode-—popularly known as “White 
Book.” First two volumes are out and the 

“third is expected soon. It is now five years 
~ since the last Edition of this work was 
“published, and during this space of time, 
the Code has undergone changes in various 


matters. Caselaw also has enermously. 
increased “sometimes settling conflicts of 
judicial opinion and sometimes gi¥iig rise 
to new ones” In the present -Edition, the 
learned Authors have examined all the old 
cases, which has necessarily resulted in 
removing defects that had crept in. In 
many places, we find, that portions have 
been re-written. Wherever new conflicts 
have arisen, the learned Authors have fully 
discussed those points. References to 
official reports are invariably given. The 
get-up and printing of the volumes are 
good. l 
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6 <7. o. | IMPLIED WARRANTIES IN HIRE-PURCHASE 


, The Hire-Purchase Act, 1938, while ` set- 
ting out a minimum of rights to be im- 
„plied in favour of hirers in agreéments 
that fall within the scope of the ‘Act, 
‘expressly reserves (in sec; 8 (4)) the condi- 
-fions'and warranties’ which are implied at 
-common law. Therefore, it is clearly ‘a 
matter of more than academic interest, even 
to those whose agreements are affected by 
the. Act, to ascertain precisely what war- 
‘Tanties are implied’ in’ the ‘ordinary 
common law hire-purchase agreement. 
Stated in“ its most controversial form, the 
question is whether the agreement of hiree 
purchase participates sufficiently in the 
nature of: gale-of ‘goods ‘to inherit the 
implied warranties of the Sale of Goods 
Act (which are noticeably different from 
those of -the MHire-Purchase Act, 1938). 
An important practice’ note (on p. 2169 of 
the New County Court Practice, 1939) 
serves -to remind us that the question is 
not ‘satisfactorily covered by authority. 

Until the-end of 1936 it’ was generally 
thought’ that the agreement of hire- 
purchase carried with it the warrauties 
implied not in -sale of goods, © but in 
simple hire. The existence of special 
warranties such as the warranty of owner» 
ship described in Karflex, Ltd. v. Poole 
(1933, 2 K.B. 251)—a warranty, incidental- 
ly, wider than that in the Sale of Goods 
Act, sec. 12 (1)—indicated that hire-pure 
chage was sOmethirng more than a simple 
‘ailment, On.the other hand, it was clearly 
laid down in Helby v. Matthews (1895, A, O. 
471) that a hire-purchase agreement was 
not an agreement to buy, ` Uonsequently, 
it was thought (and thera is language 
in Helby v. Matthews which supports this 
reasoning) that ‘hire-purchase’ could not 
-be an agreemént to sell. Therefore, the 
"normal implied conditions and warranties 
were thought to be conditions: and ware 
_Tanties implied in hire, as described in 
-Hyman v. Nye (1881,: 6 Q.B. 685), Thus, 
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instead of the conventional “ condition of 
reasonable fitness,” there would be an 


implied condition that the chattel was 


as fit for its purpose ““ as reasonable 
skill and care could make it” (ef. the 
law of secondhand goods under the new 
Act), A good-description of hire-purchase 
interpreted as hire is to be found in the 
excellent judgment of his Honour Judge 
Wethered in Woods of Exeter v, Carew 
(1936, LJ. N.O.O.R. 147). - - % 

What is generally thought to have altered 
the position entirely is the zase Felston Tile 
Co., Ltd. v. Winget, Lid. (1936, 3 All E.R. 
473). Whether there is in that case a 
relevant decision is not clear. The head 
note runs as follows: | 

“The plaintiff's negotiated by letter 
with the defendants for the purchase of 
a certain machine. A letter from the 
defendants, which contained an estimate, 
stated that the estimate was subject to 
conditions printed ‘thereon. Oae of the 
conditions provided that: ‘In lieu 
of any warranty or condition implied by 
law, we guarantee that the materials... 
are of the best quality,” and that the 
defendants would replace any part broken 
or unduly worn within 12 months. After 
further negotiations, the defendants sent 
to the plaintiffs a hire-purchase agreement 
expressed in acovering letter to be drawn 
up in accordance with the terms stated 
in the letter above mentioned. Tho hire- 
purchase agreement provided that: ‘This 
agreement embodies the entire agreement 
as to the hiring of the machinery.’ There 
was in the agreement no exclusion of any 
warranty or condition. The hire-purchase 
agreement was duly entered into. The 
machine proved unsatisfactory, and the 
plaintifis brought an action for breach 
of warranty. The judge held that the 
correspondence formed no part of the 
contract between the parties, and he gave 
judgment for the plaintiffs: 
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“Herp: (1) upon the evidence the cor- 
respondence formed part of the contract 
between the parties; (2) The defendants’ 
liability for warranty and condition was 
excluded by the correspondence, and the 
Plaintiffs could not succeed in their action; 
(3) Since the hire-purchase agreement 
Was an irrevocable agreement to sell 
on: the part of the owner, it was a contract 
for the sale of goods within the Sale of 
Goods Act, 1893, sec. 1, and’ the statutory 
warranties and conditions would be 
implied.” 

In the better opinion, part 3 of that 
‘finding is obiter. Nevertheless, ib is very 
Clear from the language of all three 
Lords Justices (Greer, Slesser and Scott, 
L.JJ.) that (to quote Greer, L.J.) “the 
hire-purchase agreement was, within the 
definition of the Sale of Goods Act, 1893, 
sec. |, an agreement for sale”; a proposi- 
tion ‘which, whether obiter or not, obviously 
assumes tle greatest importance. Olearly 
if was intended to mean that, in hire- 
purchase, the conditions and warranties 
Implied against the owner are those 
Implied against the seller in sale of goods, 
and not against the lender in simple 
hire. This, as we have seen, isa relevant 
‘Question in the construction of all hiree 
purchase agreements. If the Lords Jus- 
‘tices are right, the law becomes clumsy 
but clear. Unfortunately, owing to the 
existence of dicta in Helby v. Matthews, 
and owing to the language of the Sale 
of Goods Act, it seems that Felston Tile 
Co., Lid. v. Winget leaves the law clumsy 
and not clear. 

_.. Before the dicta in Felston Tile Co, Lid. 
v. Winget are finally accepted, it must be 
established that a new legal entity exists : 
that is, an agreement which is one-half 
of a sale of goods and not the other half; an 
agreement which for the purpose of the 
Sale of Goods Act, sec. 14, is a conditional 
agreement to sell, but for the purposes 
of the Sale of Goods Act, sec. 25, is not 
a conditional agreement to “buy. The 
existence of this entity is difficult to 
deduce. The Sale of Goods Act (which 
for. its own purposes is exhaustive) 
admits the existence of conditional con- 
tracts of sale. But * contract of sale” 
is defined (in sec, 1 (1)) as “a contract 
whereby the seller transfers or agrees to 
transfer the property in goods to the 
‘buyer for a money consideration called 
the price.” The word “buyer” is defined 
{in sec, 62) as “ a person who buys or 
agrees to buy goods.”- We know (eg, 
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from Martinv. Whale (1917, 2 K.B. 480)) 
that the agreement to buy ‘may be 
conditional: but we know also from 
Helby v. Matthews (supra) that the cone 
ditional agreement to buy is different 
from an option to buy: and what exists 
jn hire-purchase is only an option to 
buy. Then the question arises: whether 
the word “buyer” can be used, divorced of 
all its Sale of Goods Act implications, 
so as to make possible the existence of 
a conditional agreement to sell (a contract 
of sale within the Act) unaccompanied 
by a corresponding conditional agreement 
to buy; or whether, to put the matter 


‘another way, a contract of sale can be 


one-sided, connoting the existence of- a 
real seller, and only a notional buyer. 
In this connection it must be observed 
that the language of the Sale of Goods 
Act is very exact. Throughout (and of 
course in sec, 14), the expression used is 
“ contract of sale”; therefore, when Greer, 
L.J., uses (supra) the expression “an agree- 
ment for sale," he is using words that 


-do not occur inthe Act. 


The language of Felston Tile Co. v. 
Winget is also made difficult of acceptance 
bv the language of the Law Lords in 
Helby v. Matthews. A good deal of the 
language there was obiter; but it seems 
to have been generally assumed that in - 
that case there was not an agreement to 
sell. but only an irrevocable offer to sell; 
and that.an agreement to sell connoted a 
corresponding agreement to buy, (See 
the judgments of Lord Herschell at 
p 477, Lord Watson at pp, 479, 480, Lord 
Shand at p. 484; see also the language 
of the Conrt of Appeal (1894, 2 Q.B. 262): 
per Lord Esher at p. 266; and per Davey, 
LJ., at p. 272). On the other hand, a 
sentence occurs in the judgment’ of Lord 
Macnaghten at’ p. 482 of the ` House of 
Lords report, where he is reported as 
saying: “The contract, as it seems to mé 
on the part of the dealer was a contract 
of hiring coupled with a conditional 
contract or undertaking to sell; on the 
part of the’ customer it was a contract 
of hiring only until the time came for 
making the last payment.” It will bea 
observed that Lord Macnaghten does not 
use the expression “contract of sale"; 
therefore, he does not imply that the 
conditional contract or undertaking would 
involve consequences in the nature of 
implied warranties, On the other hand, 
the expreesicn veed appears to be stronger, 
and shculd wean more-in legal cctnsee 
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quence than -the expréssion “irrevocable 
Offer.’* How much it means, however, is 
precisely the point in dispute. The 
question in whether, before that under- 
taking is called upon to be fulfilled (or 
before the offer is accepted), it involves 
the undertaker or offerer in any obligation 
in the nature of a condition or warranty 
as on sale. Because of Lord Macnaghten's 
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guarded sentence, the language of -Helby 
V. Matthews cannot be regarded as:dedisive, 
The language of the Sale of Goods ‘Act 
remains, however, difficult to circumvent; 
whether it is: a fatal objection to the 
theory of hire-purchase grounded in Felston 
Tile Co. v. Winget remains to be seen.— 





‘SKIDDING AND NEGLIGENCE 


There was published lately a report of an 
interesting decision on skidding and negli- 
gence ‘Liffen v. Watson L. T. J, 1939, p. 
320). The briefly reported judgment cites 
previous decisions of the Court of .Appeal 
and reminds us of an old controversy. 
The fact that a propietor of a vehicle allows 
it to be used on a road at times or under cir- 
cumstances in which it may get out of contrel 
by skidding is, standing alone, no evidence of 
negligence or nuisance. But if a skid does 
take place, may it afford evidence of negli- 
gence, not against the owner of the vehicle, 
but against the actual driver? In the case last 
reported the driver admitted negligence. He 
admitted that, at the speed at whichhe 
was going, a sudden application of brakes 
on a road made as was that on which he was 
travelling was likely to lead to a skid ; and 
he put forward some other cause 
for the accident which the learned Judge 
did not accept. The Judge was therefore 
left to decide whether the occurrence ofa 
skid was in itself negligence in a driver, 
Probably the driver did not care very much 
what happened, He wasa taxi-cab driver 
in London ; and, asthe Metropolitan carriage 
law stands, the proprietors of licensed cabs 
have to answer to the passenger for the 
negligence of men who drive them. A long 
line of cases establishes this immunity— 
starting with Morley v, Dunscombe (1848) 11 
L.T. O.S. 199. The other links in the chain 
will be readily found by turning to “Mahaffy 
and Dodson” (1929 p. 193). We should like 
to-know whether the driver knew of his 
immunity when he made the damaging 
admission that what he was doing when he 
was driving the injured passenger was likely 
to result in his losing control of his vehicle. 
Few private motorists, we think, would have 
made it : and the admission made the Judge's 
task easy in fact : so that we should not take 
it as a judgment of universal value on a 
point of law. 

When a vehicle skids, is this fact, we 
repeat, standing alone, evidence of negli- 


gence inthe driver ? is it a case where Res 
ipsa loquitur? The decision of the Oourt 
of Appeal in Wing v. General Omnibus 
Company, 1909, 73 J.P. 429, has often been 
cited as an authority. for answering that 
question in the negative, But when that 
case is closely examined one sees that it 
decides only, a8 we said just now, that it 
isno evidence of negligence in the proprietor 
of a vehicle that he placed on the road, 
and plied for hire with, a vehicle which 
might get out of control by skidding. Thus 
Lord Justice Vaughan Williams said :— 

ʻi f think that the fact that the defendant 
Oompany placed such a carriage on the road 
to ply for passengers was no evidence of 
negligence or nuisance, having regard to 
the fact that motor omnibuses have been 
running in the streets of the Metropolis 
for several years.’ 

We should have liked the judgment better 
without the last phrase. Time does not 
cure a nuisance. We prefer the plain state- 
ment of Lord Justice Fletcher Moulton :— 

“The mere occurrence of such an accident 
is not in itself evidence of negligence,” 

However the decision stood. _[n the years 
following it was sometimes cited as an authoe 
rity for the proposition that a skid was 

-no evidence of negligence and it was not till 
McGowan v. Stott (142 L.T.217) came to the 
Court of Appeal in 1923 that its limitations 
were exhibited. In Wing's Case, said Lord 
Justice Bankes, the plaintiff abandoned, in 
the Court below, all her allegations of negli- 
gence against the driver of the defendant 
Oompany’s omnibus, She could not prove 
anything against him and had torely for 
success on the contention that it was a 
negligent act to send out a motor omnibus 
at all on aday on which it might slip. Hven 
in 1909 this was a diffiult point to carry in 
any Court, We may add at this point that 
McGowan v. Stott eluded the vigilance of 
the reporters in 1923 and only appeared 
seven years later as a footnote to another 


~ decision Halliwell v. Venables (1930) 143 L, 
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915, It-is certainly a useful case for injured 
plaintiffs who are met with the defence that 
the drivér is very sorry but that the car 
skidded and that he was not to blame. 

. Ags time has gone on road surfaces have 
got better and we all know that braking 
systems have improved. \‘Noneskid devices 
and preventives are numerous and the 
means for avoiding these sudden freaks 
of the car's fancy—as they used to be 
considered— bave increased in numbers and 
eficiency. One point we may assert’ with 
confidence; and thatis that itis the duty of 
‘every motorist so to fit his car and so drive 
it’ that the risk of skids is diminished so 
far as reasonably practicable. We do not 
say that motor cars must always be capa- 
risoned with every device known to science 
and mechanics for preventing skids: but 
we do contend that it is negligent to fail 
to consider the possibility of: these ocur- 
fences and to take no steps to obviate 
them or limit thier results. This we think 
is a réasonable interpretation of what the 
Minister ‘of Transport said when, in 1937 
he issued his new' and consolidated Edi» 
tion of the Construction and Use Regula- 
tions of 1931 (S.R.& O, 1937, No. 229). 
Thus in Article 67 we read :— 

‘-“Kivery motor vehicle. ...and all parts 
and accessories of such vehicle shall at all 
times be in such condition..... that -no 
danger is caused Oris likely to be caused 
to any person on the -vehicle.....or ona 
road.” : 

“ And the Minister went on in 19 8 to say 
by a provisional Regulation :— - p 
--.....Every part of every braking 
system and of the means of operating 
thereof fitted to a motor vehicle and all 
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Scout-Judge 
in India, who have done so much ‘to ‘the 
betterment of-India’s youth; as Hon'ble 
Sir Douglas Young, thé Chief Justice of 
the Punjab High Oourt. He may well be 
called the Scout-Judge of India. He is 
already the Provincial Scouts Commissioner 
for thé Punjab. His services to this cause 
were récognised when His Excellency the. 
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steering jear fitted toa motor vehicle shall 
at ‘times while, a vebicle....,is used on 4 
road be maintained in good and efficient 
working order and shall be properly 
adjusted.” . ee 
Excellent advice. In spite of the doubts 
ful decision in Phillips v. Brittania 
Hygienic Laundry Company ([1923] 2 K. B. 
832) we think that a driver who takes out 
his car in manifest disregard of it isliable 
in a civil action if an accident follows 
which may ‘be traced to the infringement, 
The question whether breach of a statutory 
Tule or order founds a civil action for dame 
ages if injury results therefrom has been 
in debate for half a century. Decisions 
differ: but in a case of this kind the proof 
of a failure to have proper brakes and 
tyres would bring a defendant within the 
reach of the rule in Scott v. St. Katherines 
Dock Company (3H. & O. 596) and call 
upon him, at the risk of losing his action, to 
explain the accident. A motor car is under 
his control. It causes damage to a plaintiff, 
The damage arises from some event which, 
in the ordinary course does not happen 
if drivers. take proper care. It is the 
driver’s duty to take such care—its degree 
varying .with the state of the road, weather 
conditions and other circumstances. A 
presumption—light, perhaps, büt still. a 
presumption—arises that the driver did 
not take care.. So we should like to hear 
the point argued.. Scott's. case was cited 
with approval in a running down ` case, 
Ellor v,Salfridge (46 T.L.R., 236) when a 
passenger was injured on the footway. 
We suggest that it could be cited, in View. 
of modern circumstances, even when the 
collision occurs on the carriageway—JJ. P., 


-. Extracts from Contemporarles. _ ae 


Q 


Chief Scout for the Punjab, atthe opening 
ceremony. of -the Punjab College of Physie 
cal Education and Scouting at Kot Lakhpat, 
6 miles from (Lahore, awarded. to him 
the Badge of the Bilver Wolf, the highest; 
decoration that can be awarded to any: 
Scout Officer. We respectfully congratu- 
late our “Scout Judge” on this, and pray. 
for success in his efforts,  - Loot 
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VENDOR AS TRUSTEE 


How far is the vendor liable as-trustee 
for the purchaser after the contract has 
been signed ? 

It is said that once the purchaser has 

signed the contract he is liable-to complete 
the purchase even if the house is burnt down. 
He has no legal rights in the vendor's 
insurance policy—although as .a matter of 
practice most insurance companies- make 
a point of accepting the liability. in the 
purchaser's name until completion, but 
whether this applies to a house while un- 
occupied seems doubtful. 
_ The writer was recently concerned with 
a case where after signing the contract 
to purchase a house which had some little 
time before been vacated by a- tenant, 
the severe frost which was experienced 
last wintér caused damage to the house, 
and lead to the bursting of pipes and radia- 
tors and a general dislocation of the heate 
ing system, necessitating an expenditure 
of nearly 207, 

In Lysaght v. Edwards (1876, 2-Oh. 
D. 499), Jessel, M. R, said: “If any- 
thing happens to the estate “between the 
time of sale and the time of completion of the 
purchase it is at the risk‘of the purchaser. 
If it isa house that is sald, and the house 
is burnt down, the purchaser loses the 
house. He must insure it’ himself if he 
wants to provide against such an accident. 
If it is a garden, and a river overflows its 
‘banks without any fault of the vendor, the 
garden will be ruined, but the loss will be 
the purchaser's. In the same way, there is a 
correlative liability on the part of the vendor 
in possession. He is not entitled to treat the 
estate as his own. If he wilfully damages 
‘Or’ injures it, he is liable to the purchaser, 
and more than that,-he is liable if he does 
‘not take reasonable care of it. So far. he 
“is” treated in all respects as: a trustee, 
‘subject of course ‘to his right to being 
paid the purchaseemoney . and his right to 
énforce his security against the estate. 
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With those exceptions, and his right to 
rents till the day for completion, he ap- 
pears to me to have no other rights.’ 

The important point in the above seems 
to be “he is liable if he does not take 
reasonable care.” He should, therefore, 10 
the case of a house left empty, see that gas 
and water services are turned off, and if 
the sale takes place in the winter, that 
cisterns, pipes and radiators are emptied; 
otherwise he cannot be said to have taken 
reasonable care. 

In Clarke v. Ramsay (1891, 2 Q. B. 456), 
decided by the Court of Appeal, 1t was 
held: that where a vendor under a con 
tract for sale kept possession until com- 
pletion ..and payment of the purchase 
money, he was in the position of a trustee 
for the purchaser, and bound as such to 
take reasonable :care to preserve the prop- 
erty. And while a vendor so remained in 
possession, and a. trespasser. without his 
authority or knowledge removed large quan- 
tities of surface soil from the property, 
neither party becoming aware of this until 
after the completion of the purchase, the 
Court was of opinion that notwithstanding 
the conveyance, the purchaser could main- 
tain an action against the vendor for a 
breach of trust in taking no care to pres 


“—ant sguch removal. 


3 


interval prior 
possession 18 


Lord Coleridge. O. J., said: “The cone 
tention is that such an action as this will 
not lie. It appears to be well-established. 
in equity that in the case of a contract 
for the.sale and purchase of land, although 
the legal property does not pass until the 
execution of the conveyance, during _the 
to completion the vendor in 
a trustee for the purchaser, 


and as such has duties to perform towards 


him, not. exactly the same as in the case 


of other trustees, but certain duties, one 
of which is to use reasonable care to 
preserve ‘the property in a reasonable 
state of preservation, and so far as may 


è~ 
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be, as it was when the contract was made. 
Of course, where from any cause a long 
period of time elapses during which such 
possession of the vendor continues and 
deterioration of the property takes place, 
other conditions may come in; but in this 
case the injury complained of is the res 
moval of a considerable portion of the 
soil for purposes for which the vendor had 
no right to allow such removal without 
the consent of the purchaser.” 

The expression “while the vendor re- 
Mains in possession” is not confined to a 
vendor who actually resides on the pres 
mises, but merely means that the vendor 
is in possession until the purchaser enters. 
` In Phillinsv. Silvester (1872, 8 Oh, App. 
173°, the plaintiffs were trustees of a deceas- 
ed vendor, and the property in question 
had for some years remained unlet and 
neglected, completion being held up owing 
to a dispute as to the parcels. The Lord 
Ohancellor, Lord Selborne, referring to 
the deceased vendor, said: “He is pro tanto 


CONFESSIONS AS EVIDENCE. 


In R. v. Hammond, at Liverpool Quarter 
Sessions on the 10th inst., the Recorder 
rejected an alleged confession as evidence 
on the ground that it was not free and 
voluntary. It was true that. the accused 
wrote the statement, he said, but.he at first 
refused; and it was only ‘after repeated 
promises of release and encouragement by 
detectives that he made it. The’ statement 
was written after the arrest of the accused, 
who; was on the Recorder's direction found 
not guilty of ten charges of indecent assault 
and. four of common assault on women and 
girls. Tn the course of the hearing the'learned 
Recorder said. “Having sat here as Re- 
corder of Liverpool for more than thirty 
years, I would like to say that I am not the 
only one who is amazed at the great increase 
in the number of confessions tendered by 
the police in evidence. I have come to the 
conclusion that these confessions are increas- 
ing and inthe interests of justice ought to be 
diminished” (The Times, 11th January). 

It is well-founded law that a confession, 
to he admissible, must be free and voluntary. 
“If it flows from hope or fear, excited by 
a person in authority, it is inadmissible” 
(per Oave, J., in Reg. v. Thompson [18931 2 
Q. B. 12,.at p. 15). “The evidence to this 
point being in its nature preliminary, is 
addressed to the Judge, who wil] require 
the prosecutor to show affirmatiyely, to his 
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a trustee in possession for the purchaser, 
although he holds the purchaser at arm's 
length, and a trustee, therefore, who is 
bound to do those things which he would 
be bound to do if he were a trustee for 
any other person. In this particular case, 
it so happens that the vendors, after Mr. 
Nanney’s death, were his trustees. Suppose 
ing this contract had gone off—supposing 
that the purchaser had been unable to 
complete— would they have discharged their 
duty to their cestuis que trustent by leav- 
ing the property in this condition? It 1s 
plain that if they set up their duty to their 
cestuis: que trustent as a reason (and it 
may be a very sufficient reason) why they 
would not give up the property without 
payment of the money, they undertook toe 
wards those cestuis que trustent the very 
same duties which, in my judgment, they 
undertook towards the purchaser if it 
turned out that the beneficial interest was 


in him.”—L. J. 


satisfaction, that the statement was not 
made under. the: influence of an improper 
inducement, and who; in ‘the event of any 
doubt subsisting on this head, will reject 
the corfession” (Taylor, “Law of Evidence, 
Sth ed., Pt. 2, ch. 15, s. RT2, quoted with 
approval by Cave, J., in Reg, v. Thompson, 
above). l | | 
The many authorities on this subject 
illustrate the strictness with which the 
rule is enforced in favour of accused per- 
sons. It bag been held in a number ‘of 
cases that a confession given in answer-.to 
the word “you had better tell” is iradmis- 
sible (R v. Kingston, 40. & P. 387; R. V. 
Dunn, 4 O. & P. 543; R. V Warringham, 
2 Den. 447n). In Reg. v. Thompson, above, 
the words were even milder: “It will be 
the right thing for your brother to make 
a statement.” The words were addressed 
to the brother of the accused, and Cave, J., 
held that a confession after that by the 
accused was inadmissible, on the ground 
that the prosecution had not disch arged the 
onus of proving, in case of doubt, that the 
prisoner's statement was free and voluntary. 
The learned Recorder made specific 
mention of confessions, tendered by the 
police in evidence. Even more pointed 
remarke on this were made by Oave, J.,in 
Reg. v. Thompson, above : “It is remark- 
able that it is of very rare occurrence for 
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í ; 
evidence of a confession to be given when 
the proof of the prisoner's guilt is other- 
wise clear and satsifactory ; but when it 
is not clear and satisfactory, the prisoner 
is not ‘unfrequently alleged to have been 
seized with the desire born of penitence 
and remorseto supplement it with a cone 
fession—a desire which vanishes as soon 
as he appears in a court of justice ” 

That the police sre actuated in conduct- 
ing prosecutions bv a sense of the public 
interest cannot be dented. The worst that 
can be ssid of them when confessions 
alleged to have been made to them are 
attacked is that théy have erred on the 
side of over-enthusiasm in the performance 
of their duties. This excess of zeal ia of 
more frequent occurrence when the accused 
is a person known to the police as having 
a criminal record. But it is an elementary 
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principle of English Law that even -an 
execriminal is entitled not to be bullied 
or coaxed by fear or favour into making a 
statement. The only remedy for the eyil 
to which the learned Recorder of Liverpool 
directed his recent remarks is for the police 
to observe hoth in the letter and in the 
spirit the rules approved bv the Judges in 
1918 and issued for the guidance of the 
police by the Home Office. Thess ruleg 
emvhasise the importance of the caution 
and the avoidance of anything in the nature 
of crosseexamination when a prisoner jg 
making a voluntary statement. Generally 
speaking. the police take the greatest of 
care to observe the details of these rules, 
but error is human, and if only for that 
reason the learned Recorder's remarks are 
bound to have a salutary effect.—S. J, 





Extracts from Contemporarles. 


Boasting of II dolng. 

Borrow, in Lavengro, tella the story of 
a man who, as a foolish little boy, did 
deliberately what he francied was come 
mitting the worst sin known to theology 
and thereafter seemed, in his. own eyes. 
a. lone, monstrous being. and felt a kind 
of pride in being so. “I was unhappy, 
but I frequently thought to mvself I have: 
done what no one else would dare tn do; 
there was something grand-in the idea.” 

It is one of the many odd frames of mind, 
drab defects of the mental mechanism of 
which men have so little reason to he 
proud, which constantly come to light in 
courts of justice—especially among the 
young: but there are, of course. immature 
people of all ages counted in years. 

An instance occurred before the justices 


_ of Bromsgrove, on Januarv 16th, when a 


soldier, in his early thirties, was sen- 
tenced to nine months’ imprisonment on 
charges of impersonating an army hilleting 
officer and attempting to obtain by fraud 
a quantity of provisions said to be required 


© for army purposés. 


| 


The police explained that the accused 
was arrested after complaints that he 
had been telling people he had to 
billet troops. He had also attempted to 
obtain horses for army remounts, He 
represented himself as a lieutenant qualifi- 
ed to act as a billeting officer, whereas 
he was a private who had been absent 
without leave from his regimental depot. 

He made a statement in which he said 


that before the war he and other men 
engaged in the construction of army 
camps had been obtaining money by a 
system of clocking on to jobs, working 
elewhere, and drawing pay from both 
sources, After the war broke out he and 
his friends decided npon a scheme of 
obtaining monev from voung fellows of 
rich families who wished to avoid service 
in the army. They got into touch with the 
young fellows and arranged a meeting in 
the Horse Guards Parade, Whitehall. “One 
of us would go into the building and, 
as we were dressed as officers, the sentries 
would salute, and this gave the fellows 
with us a feeling of security. We would 
afterwards go to a small cafe and assure 
the young fellow that. providing he paid 
sums varying from £25 to £100, according 
to his means his name would be forgotten 
on the calling-up list. Several were fools 
no to take it on.” 

j e bea that with regard to the billet- 
ing of soldiers the idea was that if the 
people objected to taking in soldiers they 


were to be told that on payment of 
$1 a man to be billeted they would be 
exempt. : | 

An incredulous police superintendent 


observed that while there might be some 
truth in the statement, he believed that it 
had been made with the object of gaining 
notoriety. In 1931 the accused gave him- 
self up to the police for Ni murder ofa 
irl which he did not commit, 
= Fraudulent and foolishly boastful, he will 
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be .a hard trial to some after-care agent. 
Such empty and cheating fellows are the 
despair of those who would - like. to help 
them to a more sensible life.—J, P. 


Parllamentary Waste A 

We- are, in these days, frequently 
admonished to-avoid waste and very rightly 
go: But Parliament itself is one of the 
worst offenders. 

In a learned article in The Times for 
January 10th, Professor Pollard shows, that 
the annual waste of Parliamentary time 
and departmental work involved in -“the 
massacre of.-the innocents” is due to 
“inert acquiescence in a custom of-uncertain 
origin and date which could be disposed of 
by a simple resolution of the House,” It is 
deplorable that time should be elaborately 
thrown away by the prodigal mother of 
Parliaments. 

Precedents which would have saved the 
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destruction of the Oriminal Justice Bill 
(and of,a thousand other useful measures 
in the past) are not wanting, for those 
who cannot be happy without precedents. 
Professor Pollard cites a prorogation in 
1381 (?), where it was directed that Parlia- 
mentary . business should remain in status 
quo nunc, and there are later. similar. in- 
stances. 

There is something highly artificial in one 
session ending on November 23rd. and 
another beginning on the 28th, and something 
highly aggravating in the use of this con 
ventional device to clear the ship not only 
of.encumbrances, but of some useful cargo, 
There is a precedent for a session con- 
tinuing over more than one year, during the 
last war. .The first statute of the fifth session 
of the thirteenth Parliament of the United 
Kingdom. of Great Britain and Ireland was 
passed on November 27th, 1914; the last 
on January 27th, 1916,-—J. P, 


REVIEWS.. 


‘Indian Companies -Act.—By Mr. L. B. 
“ BHOPATKAR, M. A., L, L: B., Viog-PRINOIPAL 

Taw COLLEGE, POONA. l 

‘As ‘the -Companies Act -has been con- 
siderably amended during recent years 
there was'a need for the-latest and up-to» 
date work'‘on the Act which is now sup- 
-plied by the learned Author. The bcok 
contains a full and complete text of the 
Act. as “amended up-to-date. . The provi- 
sions of the Act have been - critically 
‘analysed and fully explained in such a 
‘manner asto: meet » requirements of all 
those interested either in the study or in 
the operation.of the Company Law. At 
the beginning of each chapter the learned 
Author has -given synopsis of important 
points discussed therein.- English and Indian 
-cape-law has been- cited up to the end of 
“1039, We hope that-the book ‚will be 
favourably received -by those for whcm.it 
is written and meant, 


Re 


Agrarian. Legislation in the Punjab 
(Vol.!),. py Mr. Om Prakasa AGGARWAL, M. A., 

P. O. .S., PosiisHep sy LAHORE Law DEPOT, 
_ 5, KAOHERI ROAD, LAHORE, PRIOB Rs. 10.. 

This. volume. deals with legislation - re- 
lating .to transfers of agricultural and. 
It contains the Punjab Alienation of Land 
Act, The Punjab Redemption of Mort- 
gages.Act, the Punjab Oonsolidation of 
Holdings Act and the Punjab Restitution 
of Mortgaged Lands Act. All these Acts 
have been brought up-to-date and the. case- 
law quoted is complete up to December 
1939.. The book also contains Rules, 
Regulations, Notifications, Official Orders 
and. Instructions and several useful appen- 
dices. The Author’ has explained ‘the 


‘Jaw in clear and concise language supple- 


‘mented by illustrations at .some places. 
The book will be found very useful to the 


members of the legal profession... The print- — 


ing and the get-up are good, | 
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The much discussed questions of separate 

trials for prisoners and the necessity for 
} corroboration of an accomplice’s evidence 

were recently again considered bv the Oourt 
-of Oriminal Appeal in R. v. Barnes and 
R. v, Richards (The Times, 23rd and 24th Jan- 
‘uary), The convictions were for murder, 


.and -three other persons, one man and two . 


. women, who had been charged with the 
appellants, had been acquitted. An appli- 
cation for {he separate trial of the appellants 
had been refused by the trial judge. The 
two women had each made statements con- 
taining evidence against both the appellants. 

With regard to the question of .separate 
trials, the Lord Chief Justice said that it 
was one for the discretion of the judge. 
“Where it appears that an essential part 
of one prisoner’s defence is, or amounts 
to, an attack on another prisoner, there 
‘should be separate trials.” The learned 
‘judge said that it was not the law that there 
should be separate triala where the evidence 
of one person might inculpate another. 

“A complete statement of the law as to 
the judge’s discretion on the question of 
granting separate trials isto be found in the 
judgment in R. v. Gibbins, 13 Or. App. Rep. 
134, where the court said: “The rule is 
that it is a matter for the discretion of the 
judge at the trial whether two people jointly 
indicted should be tried together or separte- 

‘Jy. But the judge must exercise his discre- 
tion judicially. Ifhe hasdone so this court 
will not interfere, but that is subject to 

- this qualification: if it appeared to this 

‘ court that a miscarriage of justice had res: 

‘ulted from the prisoners being tried together 

‘it would quash the conviction.” 

A miscarriage of justice was said by the 


court in R, v. Bywaters, 17 Or, App. Rep. 66, . 


68, to occur when a prisoner had been im- 
properly found guilty. “It is idle to suppose,” 
` the court continued, “that a miscarriage of 

justice has taken place if a prisoner against 
: whom there is overwhelming evidence 
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SEPARATE TRIALS AND EVIDENCE OF ACCOMPLICES. 


suffers some further evidence because 
another prisoner goes into the witness box.” 
Tt follows from this statement of the law 
that the case of. the defence of one prisoner 
incriminating another is not the only one 
in which separate trials might be necessary. 


‘Evidence which ‘is admissible against one 


prisoner may not be admissible against 
another, and unless the evidence is already 
overwhelming against that other, this fact 
usually affords the trial judge ample ground 
for ordering separate trials. The judge, 
indeed, exercises: his discretion in favour 
of separate trials in most cases in which the 
result of a joint trial would be substantially 
to increse the weight of evidence against 
either prisoner as compared ‘with the evi- 
dence which he would have to meet on a 
separate trial. 

On the question of the necessity for cor- 
robaration of the evidence of accomplices, 
the Lord Ohief Justice pointed out that the 
women were not called as witnesses for the 
prosecution, but gave evidence on their own 
behalf, and the rule of corroboration of the 
evidence of an accomplice did not apply to 
sucha case, Even if itdid apply, there was 
ample and cogent evidence to make clear 
what the verdict of the jury should be, and 
the absence of a warning by the judge as to 
the necessity for corroboration did not 
vitiate ite -> ; 

It is, of course, not the law that corroboras 
tion of the testimony of an accomplice is 
invariably required (In re Meunier [1894] 2 
Q. B. 415, at pP. 418). The leading states 
ment.on the practice of the judges is to be 
found at p. 682 of R. v. Tate [1908] 2 K. B. 
680, where Lord _Alverstone, O. J., approved 
a passage in “Taylor on Eviden ce." 10th ed., 
at p. 688: "Judges; in their discretion, gen- 
erally advise a jury not to convict a prisoner 
upon the testimony of an accomplice alone ; 
and although the adoption of this practice 
will not be enforced by a Oourt of Review, 
its cmission will, in most cases, he deemed 


30. 


: g neglect of duty on the part of a judge, 
Cofisidering too, the respect which is always 
paid by the jury to such advice from the 
bench, it may ‘be regardeđ as the settled 
course of practice not to convict a prisoner, 
except. under very special circumstances, 
upon the.-uneorroborated testimony of an 
accomplice,” E 

‘In R. v. Baskerville - [1916] 2 K.B. 658, it 
was held that it wag not sufficient for the 
corroboration merely:to show that the wite 
ness in question had told- the truth in mate 
ters which were not connècted with the guilt 
-of the accused,:but it must be corrobora- 
‘tion in some material particular tending to 
‘show that the accused person committed the 


crime. Lord -Reading, O. J. in that case. 


“approved: the opinion of Parke, B., in Reg.- 
V; Stubbs (Dears 555), that the evidence of 
sen accomplice must be confirmed not only 
-as.to the circumstances of the crime but 
“also “ag to the identity of the prisoner, 
‘The reason for the need of warning the 
“jury that the. evidence of an accomplice 
is tainted was clearly given by Avory, J., 
-in Re v. Smith, 18 Or. App. .Rep. 19, 20, 
Where he said that -it was because his.object 
am giving.evidence against a fellow prisoner 
„was. to mitigate his-own punishment. This ' 
. -being.so, it might apply: alao to a case in 
which. -.accomplices | were - jointly charged 
and the prosecution reliéd on evidence given 
--by one of them attacking another. In R.v. 
- Heathfield, 17. Or. App. Rep, £0, two brothers 
‘had. been convicted at quarter sessions of 
“ burglary, larceny and receiving of watches. 
. The appellant was Harry, but a watch had 
«been found-in Frederick’s waistcoat in: a 
< Bedroom which the brothers shared and 
: ‘there’ waga, watchcase on the table. near the 
-bed. ‘This property was not precisely identifi- 
E h rY. 


e neh 


..,- The technical distinctions between princi- 
, pal in the first degree, principal in the 

second degree (i. e. a person present and 
abetting), accessory’ before the fact, and 
, accessory after the. fact have always been 
« confined, to felony. In treason and mis- 


etn J a Foo. J 3 ei 
; demeanour the common law'regarded all who 


~“; took, ahy- part in the crime as equallyoffen- 


ders, and section 8 of the Accessories and ` 


se ‘bettors.Act, 1861, gave a statutory founda- 
` tion to -this rule of law in respect of indict- 


“the like. effect in Telation to summary 
j,. offences hag been laid down in section 5..of: 
“the Summary Jurisdiction Act, 1848, which: 
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. or might be an accomplice, 


of that discretion.:—S.J. è 
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ed with the. stolen property; but was said, 
to be similar. Frederick was questioned by 
the polies with regard to the watch found 
in his waistcoat and said: “Harry must have 
put it there” He was searched and a 
cigarette case was found uvon him and as 
to this he volunteered that Harry had given 
him the case a few days previously as a 
Ohristmas present. Both of these statements 
were made in the absence of the appellant. 
Frederick repeated the statements when 
he’ went into the hox to give evidence on 
his own behalf, The apvellant denied that 
statements were true, Among the 
four grounds on which the court quashed 
the conviction was the following : “It was 
apparent that if.the jury were going to 
convict this man the brother was an 
accomplice ; .even if they disbelieved this 
appellant, still his brother might be an 
accomplice of the thief.” No warning had 
been given to the jury that Frederick was 
On the other 
hand, in R.v. Martin, 5 Cr. App. Rep. 4, 
which was a case ‘where one of two defen- 
dants made a statement implicating the 
other, which the other did not deny, the 
court said that it was one of those cases in 
which: it was difficult to apply the rule 
about: accomplices, as if the evidence of 
one was true he was not an accomplice, 
and if-the evidence of the other was true, 
he was not an accomplice. Case in which 
the evidence’ of one defendant implicates 
another: are. thus preeminently suited 
for the exercise. of the. discretion of the trial 
judge, and the Court of.-Criminal Appeal 
will be. extremely loth, xcept. in special 
circumstances, to interfere with the exercise 
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provides that all who “aid, abet, counsel 
or procure” the commission of @.summary 
offence shall be liable to be dealt, with in 
the same manner as the principal offender, 
Moreover, both in felony and misdeme- 
anour the acquittal of the principal offender 
is of itself no bar tothe conviction of a 
person alléged to, have aided and abetted 


the offence. Thus, -prior to the enactment 
of the Oriminal Justice Act, 1923, a corpo- 


ration could not be committed for trial, but 


’. able, misdemeanour. . Statutory provision to ` in- R; v. Glover (1922, 2 K. B. 530) the Court 


of ‘Oriminal Appeal dismissed the appeal 
of a principal in the second degree against 
his conviction, his ground of appeal being 


— 
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that theconviction of the principal offender; 
a.limited company, had been quashed bes 
| eause the magistrates. purported to have 


committed it for trial. 
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principal offender need not lead to the. 
acquittal of him who has aided and abete: 
ted, a recent decision of the. Divisional 
Court shows that if a court acquits the 
principal offender it must consider carefully 
the exact nature of that offence before it 
decides to convict the principal in the 
second degree. Forif the Oourt’s finding 
involves not merely that there is not suffici= 
ent evidence that the accused did the act, 
but also that there is insufficient evidence. 
that the offence was committed by anyone, 
. it cannot proceed on the same evidence to 
. convict someone else of having aided and 
. abetted an offence of which the Court has 
' held there is no satisfactory evidence. 
' This, abstractly stated. may seem obvious; 
“but on January 17 in Thornion v. Mitchell 
(1940, 1 All E. R. 339) the Divisional Court 
(Lord Hewart, L. O. J., Humphreys and 
Hilbery. JJ.) had before them just such a 
ease, The Rochdale justices had convicted 
a bus conductor of having aided and abet- 
ted the driver of a motor-bus of driving 
without due care and attention. The facts 
/ were that when the motor-bus had reached 
its destination it was necessary to back it. 
For this purpose the conductor standing on 
his platform eignalled to the driver by ring- 
ing his bell that the road was clear. Unfor- 
tunately, -owing to poor visibility, the 
conductor had failed to see two! pedestrians 
_) with whom the bus, when backed, collided. 
The driver was charged on two informae 
tions with breaches of both the offences 
comprised in section. 12 of the Road Traffic 
Act, 1930: namely, driving without due 
x care and attention, and driving without 
/ reasonable consideration for other persons 
~ using the road. The conductor was charged 
on two informations with having aided and 
abetted the driver in these offences. All 
four informations were tried together. The 
magistrates acquitted the driver, but cone 
victed the conductor of having aided and 
' abetted the driverin driving without due 
care and attention. Giving judgment 
‘allowing the appeal, Lord Hewart pointed 
out. that in one breath the magistrates had 
said that the driver had done nothing he 
ought not to have'done, and in the next 
breathfthat the conductor aided and abetted 
the driver in doing ‘something that he 
. Should not have done. 
With this decision may be contrasted that 
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| Although, however, the acquittal of thes 
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in. Rubie v, Faulkner (1940, 1 All E. R., 285), 
in: which a.few days later a Divisional Oourt 
composed of Lord Hewart, L. O. J., Helbery 
and -:-Hallett, JJ., affirmed a-conviction.-by: 
the Saffron Walden justicesfor aiding and 
abetting careless driving. This decision is 
of some general importance as it relates 
to the duties of the person required to acs 
company a “learner-driver.” It will be 
recollected that a “learner-driver” cannot. 
drive a motor vehicle (other than a motore 
cycle without a sidecar) unless he ig accom- 
panied by a driver who has held a driving 
licence for two years or has passed the 
driving test required by. the 1934 Road 
Traffic Act (Motor Vehicles) (Driving Li- 
cences) Regulations, 1937, 16 (3) (a). The 
regulation states that the learner-driver 
shall only use the vehicle “when under the 
supervision” of a person having the above- 
mentioned qualifications; it does not pres 
scribe the duties of the supervisor; and a 
fortiori it does not prescribe any penalty if 
the supervisor fails to exercise proper super- 
vision. 

In the present case a supervisor was ap- 
pealing against his conviction for having 
aided and abetted a learner-driver in having 
driven without due care and attention, the 
learneredriver having at the same time been 
charged and convicted of this offence. The 
facts weré that the learner-driver had 
driven on to his wrong side of the road at a 
bend marked by a white line, in order to 
overtake a horse and cart. Whilst the moe 
tor car was over the white line the engine 
stopped, with the consequence that the 
mortor car collided with an oncoming lorry. 
The supervisor neither did nor said any- 
thing to prevent the accident. The justices 
found that the supervisor had by what they 
described as his “passive conduct” aided 
and abetted the learner in his careless 
driving. 

McCrone v. Riding (1938, 1 All E. R. 157) 
showed that the standard of driving required 
by section 12 of the Road Traffic Act, 1930, 
is an objective one, so that a learner-driver 
who errs from sheer inexperlence may be 
convicted as well as a competent driver who 
is careless, Generally speaking, in order 
to aid and abet an offence active conduct 
must, of course, be proved. Readers will 
recollect the well-known case of Reg. v, 
Coney (8 Q. B. D. 543) where it was held 
that presence ata prize fight did not cone 
stitute aiding and abetting the fight. Howe. 
ever, where a person has the right to 
control the conduet of another his inactivity 
may be taken as evidence of encourage 
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* ing itas in -Du Cros v: LambourneitthOT, 
156. B. 70), where an owner’ of a car who 
sat besidé the driver was held to haye 
been rightly convicted of baving aided and 
abetted the driver in driving at a danger- 
ous speed, although there was no evidence 
-of his having positively encouraged him in 
this course. a n 

Delivering judgment dismissing the su- 
pervisor’s appeal, the Lord Chief Justice 
pointed out that, although the regulation 
was silent as to what were the supervisor's 
duties, it was the clear intention of the regus 
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thing more than a -mere ‘passenger: and 
should in fact do what was implied in. the 
learner being placed under his “ supervi- 
sion.” The question therefore resolved 
itself into whether there “was evidence on 
which the justices could find that the ap- 
pellant had failed in his supervision. He 
Gould at least have Baid,. “Keep in” when - 
he found the driver crossing the white liné. 
His doing nothing constituted evidence 
from which the justices could find that he 


had failed to discharge the duty which he 
had undertaken. —L. J. = 


lation that the supervisor’ should be some c 


Extracts from Contemporaries. 
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ekal to the requirement of de subscriber , 
for about fo’ days; dén ‘we had,” casting — 
his eyes upon the paper, “'Codicil de Sec’un > 
—De above affidavy an’ codicil is hereby — 


Flexible . 

Erasmus came before a justice of the 
peace and signed a pledge, promising to 
give up the use of all intoxicating liquors, 


Ten days afterwards the Judge met him, 
and, greatly to his astonishment, found 
him a good deal under the influence of 
liquor. i l 


- “Why, Erasmus,” cried the Judge, “(lod 


afirm an'am toremain in full fo'ce ‘an’ 
effec’, 'ceptin’ sich sections, claws, an’ parts 
of.-clawses as would conflic’ wid de allow- — 
ance to de affiant of a appetizer before 
each meal, bein’ tree drinks per diem, be 


de same more or less,” N 
Here Erasmus again lifted his eyes from 
the document, and explained as follows: ` / 
| “On dis las’ codicil dé subscriber existe ` 
ed in tol’able comfort about ,fo’ mo” days 
when.it not, bein’ found to rise.to de hight | 
of all demands. I felt oblegéd, Jeédge, ' 


bless “mel how is this, and after your 
solemn affidavit, too? You have broken your 
oath,” Erasmus.” 

“Not at all, Jedge—not at all, sir!” 
eried Erasmus, with ‘alacrity. “De affiidavy 
stands as when fust sworn and subscribed - 
to; but bein’ as you know, Judge,:a man of 


Websterian education, I have added a few 
trifling codicils to,de original dockerment.” 
~ “Codicils, Erasmus,—what do you mean 
by ‘codicils ?” P 

“Well, Judge, I'll explain; T'I] give them 
eodicils to you in the regular order, I’ve 
got the dockerment right here, and I’ve 
never letit go out ob my hands since I got 
it "and Erasmus drew from over his heart 
the precious paper. With a grand flourish 
he read:, “Codicil de fust—Dis codicil is 
to certify dat the meanin’ and intent of the 
above insterment is hereby so moderfied 
an’ set aside as to allow the .affiant de 
triflin’ ‘indulgence of one cocktail befo’ he 

o to breakfas.” ' 
: “Well, Jedge,” said Erasmus, lifting his 
eyes from the paper, “that codicil appear 


nm 


to add: “Codicil de Third—All de above | 
original dockerment an’ csdicils are hereby ~ 
proclaimed to be of full fo’ce an’ effec’ 
pervided dat no part of dare contents be so 
construed as to interfere wid de inherin’ 
rights of de undersigned ‘affiant and 
codicilist to partake of some sich suitable S 
stimerlent as shall, in his judgment, ‘be - 
deemad necessary to de décent.an’ proper 
arousin® of de dorman’ energies of his 
phisical an’ mental constitution,’ ” ; 

“And is this the last of the codicils, 
Erasmus?” — ae os 

“Its de finis, Jedge. ‘It appears to fill all : 
de ‘quirements, an’ is ekal to all’ de 'mer- 
gencies dat haseyet arosé:—Case and Come 
ment.” l 
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AN “ILLEGAL ACT” AND, AN INDEMNITY 


A rathersubtle point though one involving 
practical consequences was recently con- 
sidered by the Oourt of Appeal in Clark v. 
Smith (161 L. T. Rep. 312). The defendant 
gave the plaintiff, a trustee in bankruptcy, 
a guarantee in consideration of the latter 
allowing the bankrupt to carry on the 
business of an eating house. Mr. Justice 
Charles found that the trustee was infla- 
enced in the action which he took by his 
desire to help the bankrupt in his difficul- 
ties and held (1) that the business was 
being carried on contrary to the provisions of 
section 56, sub-section (1) of the Bankruptcy 
Act, 1914, and (2) that the trustee could 
not enforce the contract of indemnity on 
the ground that it was based on an illegal 


‘act. The substantial question before the 


Oourt of Appeal was whether, notwithe 
standing the ‘“‘illegality” of the carrying 
on of the business, the trustee could recover 
under the guarantee. The Court held that 
he could. , 

The purpose for which the business of a 


-bankrupt:can be carried on is clearly in- 


‘dicated in Re Batey ; Ex parte Emmanuel 
(44 L. T. Rep. 832; 17 Ch, Div.. 35) 


where it was held that the creditors cf a 


bankrupt had no power to authorise the 


‘trustee to carry on the bankrupt’s business, 


except so far as might be necessary for the 
beneficial winding-up of the business. 
Under section: 25, sub-section. (2) of the 
Bankruptcy Act, 1864, the trustee was 


empowered ““to carry on the business of the 


bankrupt so far us may be necessary for the 
beneficial winding-up of the same.” 
“The Act evidently contemplates...” Lord 


.Justica James said, ‘‘a carrying on of the 


v businese only for the purpose cf its benefi- 
: -Cial winding-up, not because the creditors 


am 


we nr OF 


- may think that the business will be a very 
“proitable one, and that the longer it is 
carried on the better it will be, and that 
“they will make a profit from it...It is said 
- that the power to carry on the business is 
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inherent inthe trustee by virtue of the Act. 
But itis quite clear that it-was never in- 
tended that the trustee should carry on the 
business indefinitely with the view of mak- 
ing profit by it as a going concern,” 

A resolution authorising the trustee to 
carry on the business for twelve months 
might well be said to be “in spirit a come 
pliance with the Act”; capable, as it was, of 
being understood as passed with a view to 
a beneficial winding-up. But a second 
resolution authorising the carrying on of 
the business for a further period of fifteen 
months was on a different footing. No 
creditor at the time of the present applica- 


‘tion could object to what had been dose 


within the first twelve months. But’ no 
relief was asked in respect of that. In 
regard to the second resolution it could not 
be said that there was an estoppel against 
the appellant for he was not pres:nt at the 
meeting, and as soon as he knew what had 
been done he protested against if and 
promptly applied to the court. Tne trustees 
had since been carrying on the business at 
their peril. 

The second resolution in fact carried’ out 
a term of the first which named twelve 
months or “such further period or periods 
from time to time as the creditors in gene- 
ral meeting shall determine.” Lerd' Justice 
Brett thought that the only proper inference 
from the case was that when the creditors 
passed the final resolution they did not pass 
it forthe purpose of the beneficial winding- 
up of the business, but that they intended to 
authorise the trustee to carry it on for a 
diferent and a further purpose. © Tnere= 
fore,” the judgment continues, “it seems to 
me that the resolutions were beyond tke 
powers of the creditors to pass 89 as to bind 
the appellant, and that they ought to be 
set aside.” But inasmuch as the court was 
asked to interfere only so far as tha second 
resolution was concerned, the order should 
not Jeave open to be questioned anything 
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which had been done by the trustee in 
respect of the first year. In the result, the 
second part of the first resolution and the 
whole of the second resolution were declared 
to be invalid. l 

It may be noted that the question fof time 
is one to be determined in light of the facts 
in each case. In scme cases, such as, for 
instance, that of a large shipping business, 
a pericd cf two years and three- months 
might not, Lord Justice Ootton said, be 
inconsistent with an intention to carry it on 
only fer the purpose of a beneficial winding- 
up. Butinthe present case (the concern 
manufactured ginger, beer and mineral 
waters), the length of time fixed by the reso- 
lutions showed that they were passed, not 
for the purpose of the beneficial winding-up 
of the business, but for quite another pure 
pose— namely, “lo make a profit from carry- 
ing on the business during the drinking 
season of the-year.” “The creditors,” his 
Lordship continued, “thought it was not for 
tbeir interest to sell the business, and that 
they would make a.large profit from carry- 
ing it on. Their object; in my opinion, was 
to obtain a profit by carrying on the busi» 
ness during the thirsty season of the year. 
That, however, is not a purpose which is 
justified by the Act.- As the Act does not 
‘give any power to use the assets in such a 
speculaticn, it is our duty to say that the 
resolutions are ultra vires, and that they 
cannot stand.” 

This question has been dwelt upon at 
some length because it would seem that 
what may, perhaps, be described as the 
extent of the deviation from legality or 
regularity may well become an important 
factor in arriving at a decision. 

Suppose a trustee were tosay: “Iam not 
entitled, I know, to bring a legal proceeding 
relating to the property of the bankrupt 
unless I get the permission of the commit- 
tee of inspection, and I know perfectly well 
that the committee of inspection never 
would permit it, but if you, athird party, are 
prepared to say that if I do bring this pro- 
ceeding without permission you will in- 
demnify me in respect of the costs, then I 
will bring it.” In such a case Lord, Justice 
du Parcg expressed in Clark v, Smith (sup.) 
grave doubt whether a contract of indemni- 
ty could be enforced because it would be 
clear that the consideration given with the 
knowledge of both parties was the doing of 
something for which the trustee had certaine 
ly no authority, and which he had, perhaps 
no right to do, and whith, his Lordship 

suggested, it wculd be contrary to the 
e 
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policy of the law that he should do.” (There 
was a clear distinction between saying “You . 
are doing something which you ought not to 
do, because there is a guarantee” and say- 
ing “It may be a doubtful and delicate 
question whether this is the best thing to 
do, but the guarantee thrown into the scale 
just tilts it in favour of thinking it is the 
right thing to do for the beneficial winding- 
up of the estate.” This distinction is of 
importance irrespective of the weight to be. 
attached to the consideration which led the 
Court of Appeal to differ from Mr. Justice 
Obarles and: which must now be indicated. 
This point is brought out in Lee v. Sang» 
ster (1857, L. ©. B. N. $. 1) where it was 
held that the provision of an earlier Bank- 
ruptey Act to the effect that assignees could 
only sue with Jeave of the court only applied 
between the assignees and the Oourt of 
Bankruptcy, and not between the assignees. 
and the other party tothe suit. The same 
point arose in Re Branson (110 L. T. Rep. 
940; (1914) 2 K. B. 701) which was an 
application by the trustee in bankruptcy 
for an order that the debtor's solicitors 
should deliver up papers. documents, ete., 
in their possession belonging to the bank- 
rupt, with cash account showing dealings: 
by them cn behalf of the bankrupt, and 
bills of costs in respect of all business trans- 
acted on hig bebalf. It was objected, first, 


” that when the motion was launched there 


had been no consent obtained from the 
committee of inspection (see section 57 of the 
Bankruptcy Act, 1683), and secondly that 
sanction by the court to employ solicitors 
under section 15 of the Bankruptcy Act, 
1890, must be obtained before their employ- 
ment. 

The question, Mr. Justice Horridge said, 
was whether the obtaining of that sanction 
wus a matter for the protection of the estate 
so that the trustee might not incur solici- 
tors’ costs without getting the sanction of . 
the committee, or whether the section create, ` 
ed a condition precedent to the right of the 
trustee to take proceedings against any 
third parties. His Lordship cited Lee v. 
Sangster isup.) as showing that the absence’ 
of such sanction could not be pleaded as a. 
defence to an action in the High Court, and 
Re Angerstein (L. R. 9 Oh. 479) as show- 
ing that an application by motion in the 
Oourt of Bankruptcy was in substitution for 
an action at law. On the authority of those 
cases the preliminary objection could. not 
be sustained, In addition section 73 of the 
Bankruptcy Act, 1883, and r. 117 of the’ 
Bankiuptcy Rules tended "to show that the - 


- 
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æ 
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is one for the protection. of ithe 


“estate, {becauaé they bota provide far" the | 
. production of the necessary evidence before - 


the taxing master of the sanction having 
` been obtained." The learned judge went 


, on to point to the desirability of having a 


a 


' stated by 


disticnt ruling on the matter and concluded 
in the following terms: “My ruling is that 
the obtaining of the- consent of the com» 
mitiee of inspection to the taking of pro- 
ceedings is merely a provision for the 
protection of the estate and is not cne which 
the respondent or the defendant in any 
proceedings by the trustee is entitled to 
avail himself of in answer to those proceed- 
ings.” i , 


The effect of these decisions was thus 
Lord Justice MacKinnon in 
Clark v. Smith : “In both of thoss cases a 
person who had contracted with the trustee 
sought to set up in denial of his liability 
that there was some irregularity in the 


- action of the trustee in exercising his powers 


< under the Bankruptcy Act. 


In one case he 


_ had not the leave of the court to bring the 


-~ Sal 


' action, and in the other case the position 


‘The courts there 
decided that as between the trustee and’ the 


was somewhat. similar. 


creditors, it might be that the trustee had 


acted. irregularly, but that this did not 
afford any defence to one who had made a 
clear contract with the trustee.” 


In this case it was impossible to distrub 
the finding of the learned judge that tke 


- conduct of the trustee in carrying on the 


business was contrary tothe provisions of 
section 06, sub-section (1) of the Bankruptcy 
Act, 1914, That meant that the trustee and 
the committee of inspection were making, 
in Lord Jastice MacKinnon’s words, “a 
venial, understandable, and intelligible 
mistake as to a very obscure branch of the 
law.” But there was “no turpitude in it... 
no illegality in it,” and the learned Lord 
Justice expressed himself as at a loss to 
understand why, because as between credi- 
tors, one of them might object tothe carry- 


` ingon of tke business, that should afford 


. the guarantor any defence whatever on 


“the plain contract into which she had 


entered. A customer who had eaten a 
pork chop in the restaurant and re- 
fused to pay because the trustee was not 
properly authorised under section 56, sub- 
section (1) of the Bankruptcy Act to carry on 


` the business and supply him with the chop 


- — 


would have had no defence if sued in the 
county court, and equally the guarantor had 


, no defence to her clear liability upon the 
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, terms of the written co 
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ntract in which’ she N 
‘had entered. so gi 
Lord Justice Slesser, after reviewing the 
authorities, concluded that, as against the 
world, the carrying on of the business by 
the trustee could create legal obligations 
between him and third parties, either as 
debtor or creditor, incurred in the carrying 
on of the business, notwithstanding that it 
was carried on otherwise than solely for the 
beneficial winding-up of thé business. The 
‘guarantee had been given without qualifi- 
cation “in consideration of your allowing 
[the bankrupt] to carry on the business of 
the eating house” and it could uot be said 
that it was not enforceable by reason of the 
fact that some creditor might shave come 


hd 


~ 


, plained of the carrying on of the business, 


The loss ccntemplated by the guarantee 
“was incurred. All the conditions had been 
Batisfied, and the guarantee could not be 
said to be void on any basis of public policy 
because, in the words of the learned Lord 
Justice “ihe trustee is competent to carry 
on the business and to create legal obliga- 
tions as between himself and the persons 
with whom he carries on business, whether 


. he does or does not do so for the purpose of 


the beneficial winding-up of the estate ” 
_ The carrying on of the business was not 
‘illegal’ in the sense in which the learned 
judge in the court below had used the word, 
“There was consideration supporting: the 
guarantee in both parties: the trustee might 
have made a profit by the continued cone 
duct of the business, and the guarantor 
achieved her object of keeping the bank- 
rupt in possession, .In al] these circum- 
stances it could not be said that the guaran» 
tee was unenforceable. 
'. A few words should be added in conclusion 
to bring out the distinction— which may prove 
in some future case to be of practical signifi- 
cance—between the reasoning in Lord 
Justice Slesser’s and Lord Justice Mace 
Kinnon’s judgments on the one hand and in 
Lord Justice du Parcq’s judgment on the 
other. “If I were completely satisfied,” 
Lord Justice du Parcq said, “that there was 
reilly no doubt that the purpose for which 
this guarantee was given was an illegal pur- 
pose, then Ishould dissent and say that I 
thought the appeal ought to be dismissed.” In 
his Lordship’s view the carrying on of the 
business merely tomake a profit, coupled with 
a desire to oblige the guarantor or the banik- 
rupt would probably have been—it was not 
necessary in the circumstances to express a 
final opinion—an illegal purpose. His 
Lurdship was impressed by the findings of 
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# ~ the‘ learned . judge, but.it was a serious. 
tàing to say that people wno-might have - 


‘been doing what- they thought right, and 
might:have been honestly endeavouring to 
carry out the Act had been guilty of illegali» 
ty. The learned Lord Justice was, more- 
over, much impressed by the strong view 
taken by Lord Justice MacKinnon that 
there was nothing at allio the case to show 
that the persons concerned were not horest- 
ly trying to carry out the terms of the sub- 
sedtion, 
Parc continued, ‘that they misinterpreted 
it, and misunderstood their duties, It may 
be possible that they thought the best thing 
they could do forthe beneficial winding-up 
of the estate was to carry on the business & 
little longer. 
they are not entitled in those circumstances 
to take into account the fact that a guaran: 
tee had been given against loss.” . 
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Blind Justice. ' 

The traditional izure of Justice with the 
:gword -and scules has her eyes bandaged 
as symbolic of her impartiality. But this 
. piece of symbolism is not invariable. As 
_. has been pointed out by a recent author, 
the great figure which stands on the dome 
of the Central’ Oriminal Court in the City 
. of -London has hef eyes free, : 

A Beverley correspondent has now invited 
our attention to the interesting fact that 
-that town possesses two openseyed figures 
of Justice, one over the Sessions Housein 
the New Walk, and” another, in relief, 
on the ceiling of the Court Room, in the 
Guildhall. 

Perhaps clearseeing justice is not so rare 
-aB is commonly thought. There is certainly 
.something in favour of having no bandage 
on ‘the eyes of the symbolic figure which 
carries scales to weigh the imponderables 
of men’s thoughts and intentions, and a 
‘sword to strike the guilty. 
-men to whom “black on: has become a 
‘commonplaces as a safeguard from the blind 
and‘crazy injustice of war, will be inclined 
to welcome open-eyed virsue wherever re- 
présented.—J. P. 
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_ -Form and Substance, 
The decision in Halls v. Halls (Times, 
“January 19) was an unfortunate one for a 


re 
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« Jf the trustee in bankruptcy and h¢.com, 


“ft may be,’ Lord Justice du - 


Iam not prepared to say that. 
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' distinguished Metropolitan Magistrate. He 
.had fefused to .allow a husband .to give 


him-—res judicata, 


when an order made 
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mittee had known quite well that w at: they, 
were doing in carring on the busiiess wa 
not necessarily being done for the beneficia: 
winding-up of the business when thes 
agreed to do it. tae contract’ could not hav 
been enforced. Although the contract. was 
in asense a domestic matter between the 
creditors and the trustee, the plain policy 
of the Act wasthat insolvent businesses 
should not be carried on. “Jf a man knows | 
that he has no power to do something that - 
he is doing, something which he is not per | 
mitted to do, something which I think I may 
say he is forbidden by law todo, and does 
it for a consideration, then,” Lord Justice ; 
du Pareq said, “that consideration may. 
well be said to be an illegal consideration.™:. 
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certain evidence in answer to a summcns, 
for failing to support his wife upon | 
ground that that evidence dealt with aj 
matter which was—at “all events before ` 
T:e busbard appealed 
to the Probate Divisional, Ocurt. That 
Qourt has power to make any order at all ; 
which it thinks proper in. order to deter- 
mine the real issue between the parties. . 
The Court thought the Magistrate was 
wrong, and sent the case back to him . 
with a distinct order to rehear it. By a 


. lapsus linguæ, or perhaps & lapsus calami, | 


they did not quash the first order. The 
Magistrate, with his usual inflexible logic, - 
said that he could not rehear a case « 
upon it by.-him 
was still standing. He marked his register - 
to that effect, and the husband had to 
go again to the Divisional Court. It gave 
im relief and costs against the learned 
Magistrate. | The question was one of 
formality, not of substance. It wolud have 
been better, of course, if the Divisional ~ 
Court had quashed the first order. But 
an order to rehear is an order to rehear, . 
and should have been respected. A very 
similar case arose in R. v. Haden Corser ' 
(8 T. L. R. 563). We hope to deal with the ' 
matter at length when time and’ space 


‘permit.—L. J. = 
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